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completing   vessel.  281 

Maritime  tort :   wrongful  death  statute. 

996 
Power  of  Congress  to  modify.  651 
Procedure  in  rem.  648 

Source.  647 

Supremacy  over  common   law.  647 

Tort :  relief  under  state  wrongful  death 
act.  5% 

Whether  of  state  origin.  658 

AGENCY. 

See  under  Prixcip.\l  axd  Agent. 

ALIENS. 

Enemy : 
property  of : 

disposition.  666 
international  law  protects.  666 
obligation  of  United  States  to  re- 
turn. 666 
treatment  in  United  States  during 
the   war.  673 

ALIMONY. 

Pendente  lite:  wife's  separate  estate.  820 


ARBITRATION    AND    AWARD. 

PACE 

Industrial:    judicial    law-making: 

balance  of   power.  408 

interpretation    of   agreement.  410 

market    fluctuation :    provision.  414 

trade    usage    establishing    claim.  412 

ARMY   AND    NAVY. 

Discharge :  erroneous  sentence  of  court- 
martial.  380 
Service:   termination  by  discharge.    380 

ASSAULT  AND  BATTERY. 

Civil  responsibility:  insult  as  justifica- 
tion. 818 

Criminal  responsibility:  insult  a  justi- 
fication. 818 

ASSIGNMENT. 

Lease:  see  under  Landloko  and  Ten- 
ant. 

ATTORNEY  AND  CLIENT. 

See   under   Attor.nevs. 

ATTORNEYS. 

Contingent  fee:  dismissal  of  suit  by 
client.  818 

Discharge:    measure   of    damages.      188 
Lien.  187 

Settlement  after  judgment:  fee.  187 

AUTOMOBILES. 

Insurance :   see   under   Insurance. 

BAIL. 

Bail    bond    reform :    need    for    legisla- 
tion. 592 
Bondsman :    relation    to    accused.       593 


Legislative  reform. 

595 

Qualifications    for   bail. 

594 

BAILMENTS. 

Carrier :  loss  of  goods. 

189 

For  hire :  liability. 

380 

Gratuitous :   Hability. 

380 

Negligence : 

of  bailee   for  hire. 

380 

of  gratuitous  bailee. 

380 

BANKRUPTCY. 

Federal    Bankruptcy    Acts : 

Act  of  1898:  §§  1,  5.  290 

Partnership :    effect    of    discharge  upon 

judgment  against.  290 
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BANKS  AND  BANKING. 

PAGE 

Banker  as  trustee  for  depositor : 
of  money  deposited  for  transmission. 

516 

of   order   on   agent   bank.  515 

of  paper  for  collection.  514 

Checks :  damages  for  dishonor.  716 

Collecting    paper : 

as  debtor  after  collection.  515 

as    trustee    before    collection.  514 

counter-claim :  rights.  523 

Counterclaim  by  bank  :  eflFcct  of  fiduciary 

relation.  523 

Credit : 

commercial    letters   of.  176 

distinguished  from  payment.  806 

extension :  misreliance  upon  drawer's 

account.  805 

Deposits  for  transmission : 

bailment.  512 

contractual   relationship.  519 

fiduciary  relation.  516 

quasi-trust.  522 

rights  of   payee.  524 

Development  of  banking  business.  511 

Dishonor   of  check :    damages.  716 

Foreign  exchange : 

deposit  of  pa}rment.  381 

.sale  of.  381 

Negotiable  Instruments :  sec  under  Ne- 
gotiable Instruments. 

Pa>Tnent  on  forged  indorsement :  de- 
fense. 703 

Transmission      of      funds :      customary 

method.  513 

BIGAMY. 

Voidable  marriage:  effect  <>t  re-mar- 
riage. 285 

BILLS  AND  NOTES. 

See  under  Necotiari.e  Instruments. 

BILLS  OF  LADING. 

Limiting  liability.  598 
Surrender   clause : 
as  requisite  condition   for  proper  de- 
livery. 591 
early  interpretation.  589 
effect    of    Uniform    Bills  of    Lading 
Act.  590 
protects  consignor  and  carrier.       590 

BONDS. 

Annuity  bonds :  distinguished  from  in- 
surance contracts.  294 

Beneficiary  unnamed :  right  to  sue  sure- 
ty. 717 

Damages  for  refusal  by  vendee  to  ac- 
cept. 486 

Sales :  see  under  Sales. 

Surety:    suit    by    unnamed    beneficiary. 

717 

Taxation :  see  under  Taxation. 


CARRIERS. 

Sec  also  under  Railroads. 

Bills    of    lading:    sec    under    Bills    ov 

Lading. 
Exemplary    damages:    assault    bv    (in 

ployc.  8J4 

Liability:    limitations   in   bill    of    lading. 

598 
Limitation    of    liability:     stipulation    in 

bill  of  lading.  5^ 

Lost  goods:   proof  of   shipment.         189 
Passenger    ejection :    negligent    issuance 

of  transfer.  282 

Proximate  cause :   violation  of   separate 

coach  law.  283 

Rate    regulation :    intra-statr.  .?.S2 

Separate  coach   law :   violation.  283 

COMMERCE. 

See  under  Constitutional  Law.  Inter- 
state Commerce. 

CHATTEL  MORTGAGE. 

Recording:    see    under    Recordp 
Registry  Laws. 

Removal  of  chattel :  effect  of  foreign  re- 
cording act.  283 

COMMON  LAW. 

Supremacy  ot  admiralty.  647 

Whether   enforced   in   admiralty  courts. 

653 

CONDITIONS. 
Sales:  see  under  Sales. 

CONFLICT  OF  LAWS. 

Commerce  clause:  sec  under  Interstate 
Commerce. 

Contracts : 
place  of  performance:  rule.  190 

subsequent  illegality.  190 

Domicil : 
marital.  488 

separate:  acquisition  by  wife.  488 

Election   under  a   will.  579 

Limitation    of    actions :    law    applicable. 

366 

Usury: 

affected  by  policy  of   forum.  586 

good  faith  essential.  586 

provision  not  effective  unless  reason- 
able. 586 

CONSIDERATION. 

Monetary  consideration  :  adequacy.     461 
Negotiable  instruments :   see  under  Ne- 
gotiable Instruments. 

CONSPIRACY. 

Trade  union  :  strikes.  258 

CONSTITUTIONAL  LAW. 

Admiralty:  see  under  Admiralty. 
Army   and    Navy:    state   legislation    en- 
couraging enlistment.  483 
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PAGE 

Declaratory  judgments.  115 

Due   process :   see   under   Dc£   Process 

OP  Law. 
Equal     protection     of     the     law :     non- 
residents. 369 
Federal  employee :  state  license  required. 

93 

Former  jeopardy: 

double  citizenship  theory.  818 

same  act :  conviction  under  federal  and 

state  laws.  818 

Free  speech : 

in  time  of  peace.  526 

in  war-time.  526 

Habeas     corpus :     see     under     Habeas 

Corpus. 
Impairment     of     contracts:     exemption 
from  execution.  598 

Income :  profit  from  sale  of  capital.  163 
Interstate  commerce :  see  under  Inter- 
state Com. MERGE. 
Jurisdiction    of    federal    courts :    action 
against  state.  718 

I, ever  Act:  validity.  393 

Municipal     authorities:     control      over 
street  meetings.  275 

Non-residents :  discrimination  by  statute. 

369 
Searches      and      seizures :      see      under 

Se.\rches  and  Seizures. 
State : 
discrimination    against    non-residents. 

369 

legislation  affecting  primarily   federal 

questions.  483 

licensing  of   federal  chauffeur.  93 

regulation  of  federal  instrumentalities. 

93 
State  defendant : 
federal  courts:   jurisdiction.  718 

suit   without  consent.  718 

Taxation :  see  under  Taxation. 
Unlawful  seizure  of  papers:  admissibil- 
ity in  evidence.  193 

CONSTITUTIONS. 


Federal : 

Article  III,   Section  2. 

647 

Article  VI. 

737 

"Commerce  Clause." 

737 

Amendments : 

Eighteenth. 

Eleventh. 

623 

Fourth. 

193. 

291 

Sixteenth. 

163, 

313, 

665 

Tenth. 

737 

Kentucky : 

§  77. 

289 

Michigan  : 

Art.    17.    §    2 

288 

New  York : 

Constitution  of   1777. 

682 

CONTRACTS. 

.•\uction  pale:  agreement  not  to  bid.    93 


PACE 

Breach : 
custom  of  waivers.  718 

in   limini'.  358 

repudiation  after.  358 

Building  contracts:  substantial  perform- 
ance. 584 
Conditions :  see  also  Conditions. 

interpretation.  582 

legal  duty  not  coextensive  with  factual 
promise.  584 

non-performance :       quasi-contractual 
rights.  583 

recovery  upon  substantial  perform- 
ance. 583 
Consideration :  see  under  Considera- 
tion. 
Corporations:  sec  under  Corporations. 
Estoppel :  see  under  Estoppel. 
Identity  of  parties.  484 
Illegal:  influence  with  government  used. 

385 
Impairment    of    contracts:    see    under 

Constitutional  Law. 
In  admiralty :  see  under  Admiralty. 
Inducement  of  breach : 
as  a  tort.  606 

in  furtherance  of  a  social  policy.    606 
Infants:  see  under  I.nfants. 
Installments : 
subsequent  breach.  718 

waiver  of  prior  breach.  718 

Insurance:  see  under  Insurance. 
Interference  with  :  injunction.  490 

Involving  breach  of  contract  with  third 
persons : 
good  faith  and  absence  of  knowledge. 

77 
intent   to  injure.  76 

subject-matter  unique.  75 

Joint  and  several  obligation : 
contribution  :  right  of.  719 

dismissal  as  to  one :  effect  as  to  others. 

719 
release   of   one:    effect   upon    others. 

719 
Mental    deficiency:    see    under    Insane 

Persons. 
Mistake:  see  under  Mistake. 
Mortgages :  see  under  Mortgages. 
Negligence   in   performance:    third   per- 
son recovers.  493 
Negotiable   instrument :    see   under    Ne- 

goti.\ble  Lnstruments. 
Offer  and  acceptance :  see  under  Offer 

AND  Acceptance. 
Principal  and  agent :  see  under  Princi- 
pal AND  Agent. 
Printed  matter  on  stationery :  effect.     94 
Quasi-contracts:  see  under  Quasi  Con- 

TR.\CTS. 

Rescission :  see  under  Recission. 
Restraint  of  trade :  see  under  Restraint 

OF  Trade. 
Sales :   see  under  S.\lES. 
Specific  performance:  see  under  Specific 

Peformance. 
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Suretyship:  see  under  StRETYSHtP. 
Theatre  tickets:  identity  of  parties    484 
Tort : 
breach  of  master's  contract   by  serv- 
ant. _    496 
inducing  breach.                          75.  496 
Statute  of  Frauds:  see  under  Statute 

OF  Frauds. 
Waiver  of  breach :  effect  on  subsequent 
breach.  718 

Written :   printed   matter  on   stationery. 

94 

CONTRIBUTORY   NEGLIGENCE. 

See  also  Negligence. 
Infants:   sec  inider   Infants. 
Railroad  crossings :   duty  to  stop,  look 
and  listen.  290 


COPYRIGHTS. 

Co-authors:   rights  of. 


600 


CORPORATIONS. 

Divitiends:  see  under  Dividends. 

"Doing  business"  within  a  state.        362 

Jurisdiction:   see  under  Jurisdiction. 

Knowledge  that  transaction  is  ultra  vires. 

473 

Membership : 
foreign  cultural  societies.  195 

political  societies.  195 

Ultra  z'ircs  contracts: 

knowingly  entering.  474 

reimbursement   in   quasi-contract.   474 

tort    for  misrepresenting  intention   to 

act.  475 

COURTS. 

Adjudication  of  strikes:   adequacy   for. 

787 
Jurisdiction:  initiatory  petitions.  288 
Payment  into.  1% 

Small  claims :  see  under  Procedure. 

COVENANTS. 
Quiet  enjoyment:  injunction  for  breach. 

287 

Restrictive : 

construction.  494 

of  indemnity.  494 

Statute  of  Frauds:  see  under  Statute 

OF  Frauds. 
Warranty:    title   by   estoppel.  198 

CREDITORS. 

Insurance:  see  under  Insurance. 

Life  insurance :  insolvent  insured.      819 

CRIMINAL  LAW. 

Administrative  justice  in.  2 

Assault  and  battery :  see  under  Assault 
and  Battery. 

Bigamy:  see  under  Bigamy. 

Development : 
solicitude  for  general  security.       7,  9 
solicitude  for  the  individual.  7,  9 


PAGE 

Directed  verdict.  190 

Evidence:  see  under  EviDt.NCE. 
Forcible  collection  of  debt.  486 

Future.  1 

Habeas     corpus :     see     under     Habeas 

Corpus. 
Indictment :   Emergency   Fleet  Corpora- 
tion as  government  agency.  485 
Insanity  as   defense :   burden   of   proof. 

822 
Juristic  theory: 

individual  free  will.  1 1 

infringement  of  natural   right>.         11 
Nature : 
limitations   upon    magisterial   enforce- 
ment. 7 
prohibitions    addressed    to    the    indi- 
vidual.                                                  7 
Origin  :  points  of : 
community   self-help.                             4 
magisterial   discipline.                            5 
private   self-help.                                  .S 
religious  expiation. 
Over-use.                                                    l.i 
Pardon :  sec  under  Pardon. 
Scientific  study  of:  importance.            15 
Seduction  as  a  crime: 
elements  in  the  offense:  analysis.     151 
in  general.                                             144 
recent  cases.                                         ISO 
statutory  provisions : 
age  of  defendant.                            147 
age  of   woman.                                147 
commission  by  married  man.       148 
defence :  marriage  or  offer  to  marry. 

14S 


pregnancy. 


147 


previous    chastity    of    woman.  146 
promise  of  marriage.  145 
requirement    that     woman    be  un- 
married. 148 
Specific  intent  in  robbery.  486 
Trial  by  jury.  190 

DAMAGES. 

Bonds :  vendee's  refusal  to  accept.  486 
C.  I.  F.  contract :  measure.  724 
Discharge  of  attorney.  188 
Dishonor  of  check  by  bank.  716 
Exemplary:  liability  for  servant's  wil- 
ful tort.  824 
Liquidated  :  alternative  of  actual.  820 
Newly  discovered  evidence  :  effect.  390 
Reduced :  new  trial  a  condition.  390 
Specific  securities :  refusal  by  vendee  to 
accept.  486 
Trover  and  conversion : 

one  having  only  special  interest.  828 

DEBT. 

Antecedent :  purchaser  for  value.  200 
Criminal     Law:     see    under     Criminal 
Law. 

DEDICATION. 

Highways :  see  under  Highways. 
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DEEDS. 

PACE 

Delivery  in  escrow:  see  under  Escrow. 
Escrow :  sec  under  Escrow. 

DEFAMATION. 
See  under  Libel  and  Slander. 

DESCENT  AND  DISTRIBUTION. 

Adoptive  parents:  right  to  inherit.     720 

DIVERSE  CITIZENSHIP. 
See  under   Federal  Courts. 

DIVIDENDS. 
Agreement  to  pay  sum  equal  to.       719 
Apportionment :   bequest  of   stock.      103 
Non-declaration :    court    interference. 

719 

DIVORCE. 
.AlimcMiy:  see  under  Alimony. 
Counsel   fees :  allowance.  191 

Implication   of  counsel.  191 

Invalid  decree:  estoppel  to  assert: 

in  connection  with  property  rights.  821 
Property  rights :  claim  under  invalid  de- 
cree. 821 

DOMICIL. 
Conflict   of   laws :    see   under   Conflict 

OF  Laws. 
Wife:    acquisition    of    separate    domidl. 

488 

DOWER. 
In  husband's  equitable  interest : 
land  conveyed  prior  to  marriage.  821 
right  of  husband  to  conveyance.  821 
Mortgage :  does  not  merge.  493 
Partition :   tenancy  in  common.  94 
Tenancy    in    common :    voluntary    parti- 
tion. 94 

DUE  PROCESS  OF  LAW. 

Judgments :  service  on  agents.  286 

Taxation :  hearings.  284 

EASEMENTS. 

Equitable :  violates  covenant  against  in- 
cumbrances. 700 

Grantee:  implication  in  favor  of.      488 

Licenses :  see  under  Licenses. 

Of  necessity: 
exting^uishment.  721 

source.  721 

Oral  agreement :  Statute  of  Frauds.  721 

Servient  tenement :  effect  of  sale.      488 

EJECTMENT. 

.■\ction  of:  limitation  in  New  York.  172 

ELECTIONS. 
Proportional  representation.  182 

EMPLOYERS'    LIABILITY    ACT. 

See   under   Master   and   Servant. 


EQUITABLE  EASEMENTS. 

PAGE 

See  under   Rxstrictions  and  Restric- 

nvK     ACBXBMKNTS     AS     TO     UsE     OF 
PROPttTY. 

EQUITY. 
Equitable  incumbrance  :  covenant  against 
incumbrances.  700 

Equitable     rights    as     basis     for    legal 
rights : 
insurance:  mortgagor's  interest.      701 
sale:  equity  of  redemption.  701 

Federal  Equity  Rule  25.  416 

Infants:  see  under  Infants. 
Injunctions:  see  under  Injunctions. 
Interference     with     contract     enjoined. 

490 
Mortgages :  see  under  Mortgages. 
Quieting  title:  laches.  382 

Receivers :  see  under  Receivers. 
Specific       Performance :       see       under 

Specific  Performance. 
Statute  of  Frauds:  see  under  STATtnre 
of  Frauds. 
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ESCROW. 

wroiiiitul  recordation. 


381 


ESTOPPEL. 
As  defense  to  contract  action: 
in  general.  85 

right  of  the  defendant.  87 

rights  of  the  plaintiff.  86 

Invalid  divorce  decree:  claim  thereun- 
der. 821 
Mortgagee:  to  enforce  deficiency  judg- 
ment. 489 

EVIDENCE. 

Contract  requiring  eye-witness  to  acci- 
dent. 192 

Corroboration:  thief  not  accomplice  of 
receiver  of  stolen  goods.  822 

Direct  testimony.  192 

Illegal  search  and  seizure :  effect.      291 

Insanitv    in    crimes :    burden    of    proof. 

822 

Motion  to  dismiss  in  criminal  cases : 
waiver.  193 

Parol :  see  under  Parol  Evidence  Rule. 

Pleadings :     admissibility     in     evidence. 

192 

Specific  performance :  degree  of  proof. 

391 

Rape :   birth   of  child  as  corroboration. 

382 

Unlawful  seizure :  admissibility  of  pa- 
pers. 193 

Witnesses :   see  under  Witnesses. 

EXTRADITION. 

Rendition   interstate :    scope   of    inquiry. 

709 


FEDERAL  COURTS. 
Diverse   citizenship :    class    suits. 


487 
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Equity  Rule  25.  416 

Jurisdiction :  action  against  a  state.    718 

Res  judicata:  diverse  citizenship  in  class 

suits.  487 

FIDUCIARY  RELATIONS. 

See  under  Attorney  and  Client, 
Husband  and  Wife,  Partnership, 
Principal  and  Agent.  Stockhold- 
ers, Trusts,  Witnesses. 

FORGERY. 

Negotiable  instruments :  see  under  Nr- 
cotiablE  Instruments. 

FRAUD. 

See  under  Aliens,  Bankruptcy,  G)N- 
tracts.  Corporations,  Damages, 
Equity,  Infants,  Judgments.  Mar- 
riage, Negotiable  Instruments. 
Pleading  and  Practice.  Release, 
Recission,  Sales.  Unfair  Competi- 
tion. 

GAME. 

Navigable     waters :     privilege    to    hunt 


upon. 


383 


GIFTS. 

Causa  mortis 

revocabilily 

823 

testamentary  instrument. 

823 

Inter  X'ivos: 

cymbolic  delivery:  validity. 

823 

Testamentary  instrument :  effect. 

823 

GRAND  JURY. 

Abolition  :  question  of.  378 

Comparison  with  procedure  by  informa- 
tion. .^6 
Historical  development.                         376 
Obligations  of.  377 

HABEAS  CORPUS. 

Rendition  interstate:  scope  of  inquiry, 
charge  of  crime.  709 

fugitive  from  justice.  709 

identity.  709 

Rendition  statutes:  construction.         711 

HIGHWAYS. 

Dedication.  490 

Nuisance:  injury  to  licensee.  827 

Prescription.  490 

HISTORY  OF  LAW. 

English   Crown :   position   of   the   King. 

554 
Prerogative    in    the    sixteenth    century. 

554 

HUSBAND  AND  WIFE. 

Agreement  to  rebuild:  specific  perform- 
ance. 495 

Alienation  of  affections :  infant's  mar- 
riage. 384 


Conflict  of  laws :  sep  under  Conpiict  of 
Laws. 

Divorce:  see  under  Divorce. 

Dower :  see  under  Dower. 

Maintenance:  final' tv  of  foreign  decree. 

98 

Marital  unity  :  domicil.  488 

Matrimonial  action:  finality  of  foreign 
decree.  98 

Necessaries:   insane   wife.  384 

Separation  agreement :  effect  upon  ac- 
tion for  alienation.  285 

IMPEACHMENT. 

Of  witnesses:  sec  under  Witnessf„s. 

INDEMNITY. 
Covenants:   see  under  Covkvwts 

INFANTS. 

Adopted  children.  720 

"Attractive  nuisance"  doctrine.  724 
Capacity : 

for  crime.  697 
for  negligence : 

"conclusive   presumption."  697 

"rebuttable    presumption."  698 
Care :  standard : 

"chronological    age."  699 

"psychological    age."  609 

Contributory  negligence.  697 

Moral   obligation:    injunction.  722 

Prenatal   injuries:   action    for.  199 

INJUNCTIONS. 
Covenant   for  quiet  enjoyment:   breach. 

287 
Interference   with   contractual   relation. 

490 
Mutuality  of  remedy:  personal  services. 

95 
Personal    services :    mutuality    of    rem- 
edy. 95 
Where    infant    under    moral    obligation. 

722 


INN-KEEPERS. 

Guest:  who  is. 

286 

Liability    for   valuables    deposited. 

95 

Lodging  only  provided. 

95 

INSANE  PERSONS. 

Contracts : 

in  general. 

424 

in  the  civil  law. 

427 

in  the  Roman  law. 

425 

modern  rule. 

431 

Inevitable  accident. 

344 

1  orts . 
deceit. 

343 

defamation. 

341 

malicious   prosecution. 

343 

negligence. 

343 

trespass   in   regard  to  goods. 

341 

trespass  to  land. 

341 

trespass  to  the  person. 

334 
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INSURANCE. 


PACE 

47 
294 


I 


Accidental    death. 

Annuity   bonds :   distinction. 

Automobile : 
measure  of  damages.  97 

open    policy.  97 

value:    innocent    misstatement  97 

Beneficiary : 
recovery :     involuntary     manslaughter 
of  insured.  385 

rights    against    insurance   agent.     264 

Creditor  insurance: 
in  general.  209 

on  life  of  debtor.  219 

on  security.  214 

Death : 
by  disease  or  natural  causes.  48 

by   war.  43 

Insurable  interest : 
creditor's    in    debtor's    life.  224 

creditor's    in    debtor's    property.      224 
vendor  of  land.  601 

Insurance   agent : 
negligence    toward    insured.  264 

relationship :  creation.  264 

Life   insurance: 
insolvent  insured  :  creditor's  rights.  819 
war  clause: 
risks   of   war:    basis   of   determina- 
tion. 37 
status :  basis  of  risk  assumption.   36 

Marine  and  War  Risk  policies : 
distinguished.  98 

merger  of  partial  in  total  loss.         96 

Rights  of  life  tenant  and  remainderman 
where   testatri.x    insured.  491 

Subrogation :  see  under  Subroc.\tion. 

War  clause:  life  policies.  35 

War    risks :    what   arc.  98 

INTERNATIONAL  LAW. 

Blockade    and    belligerency.  55 

Embargo :    form   of   reprisal.  60 
For   enemy   alien    property:    see    under 

Alien. 

International   juridical   norm.  253 
Pacific   blockade: 

e.xamples.                              58,   227,  442 

legality.  55 

INTERSTATE  COMMERCE. 

Between    points    in    one    state    passing 

through   adjoining   state: 

evasion  of   state   laws.  274 

railroad    transportation.  272 

telegrams.  270 

whether    "interstate    as    a    matter    of 

fact."  273 

Carriers :  intra-state  rate  regulation.   352 

'"Original  package"  doctrine.  755 

Police  power :  as  afiFecting.  744 

Regulation  of :  state  police  power.      744 

State  laws : 

"full  crew  law."  747 

licenses :  in  regard  to.      751,  753.  754 

liquor    transportation :    in    regard    to. 

750   i 


PACE 

oyster  inspection :  in  regard  to.        756 
railroad  rates :  in  regard  to.  741 

service  of  process :  in  regard  to.  748 
telegraph  companies :  in  regard  to.  744 
State  regulation  of : 
bankers :  private.  755 

carriers.  746 

demurrage.  752 

foreign  corporations.  748,  753 

interstate  ferries.  739 

intoxicating     liquors :     transportation. 

750 
pipe  lines.  749 

railroad  bridges.  752 

railway  rates.  741 

sale  of  goods.  754 

telegraph  companies.  744 

JOINT  WRONGDOERS. 

Subrogation :  see  under  Scbkoc.ation. 
Tort-feasors:   release  of  one.  491 

Under   "beneficiary   statute."  725 

JUDGES. 

Disqualification  for  prejudice:  sufficien- 
cy of  afiidarit.  387 
Substitution  of.  199 

JUDGMENTS. 

Declaratory.  1 1 5 

Due  process:  service  on  agent.  286 

Fraud :   vacating.  268 

Husband  and  wife:  see  under  Husband 
AND  Wife. 

JURISDICTION. 
See  also  under  Courts. 
Corporation     ''doing     business"     within 

state.  362 

In  admiralty:  see  under  Admikalty. 
Of   federal  courts:   see  under   Feder-^l 

Courts. 

JURISPRUDENCE. 
Custom :   effect.  135 

Industrial :   development  155 

JURY. 
Grand  jury:   see  under  Gr.\nd  Jurv. 

LABOR  UNIONS. 

See  under  Tr.\de  Unions. 

LANDLORD  AND  TENANT. 
.Assignment :  sub-lease.  492 

Defects  in  premises :   liability.  261 

Eviction :  expiration  of  landlord's  title. 

602 
Housing  laws:   calculation   of   "reason- 
able rent"  802 
Expiration   of   landlord's   title :    defense 
to  evicted  tenant.  602 
Leases : 
by  life  tenant:  crops  maturing  after 
decease.  388 
transfer  reserving  higher  rental.    492 


XVI 


COLUMBIA  LAW  RLVlBW 


PACE 
Quiet   enjoyment :    breach    of    covenant. 

287 
Rent:  calculation  under  Housing  Laws. 

802 
Rent  legislation :  see  under  Lecislation. 
Sub-lease :    assignment.  492 

LAW. 

Common  law:  see  under  Common  Law. 
Comparative  public :  study  of.  623 
Constructive  norms.  25 
Criminal  law:  see  under  Criminal  Law. 
Cross-currents.  644 
Existence  apart   from  state.  21 
Function  of.  783 
Governors    and    governed:    differentia- 
tion. 26 
Industrial  arbitration :  see  under  Arbi- 
tration AND  Award. 
Objective  law: 
custom    and    jurisprudence.  135 
intersocial   juridical    norm.  .249 
international  law.  251 
juridical  norm: 

basis   of.  126 

economic   norm.  17 

obligatory  force.  130 

social   norm.  17 

written.  242 
Public  law : 
delimitation    from   private   law.       631 

literature.  640 

practice.  643 

sources.  635 

theory.  643 
Rules  of: 

constructive.  22 

standardizing.  22 
Sentiments : 

of  justice.  28 

of  sociality.  28 
Strikes:  see  under  Strikes. 

Written.  242 

LEASES. 
Sec  under  Landu>iu>  and  Tenant. 

LEGITIMACY. 
Wrongful  death  act :  suit  by  mother  of 
illegitimate  child.  826 

LEGISLATION. 

Reforming  bail  bonds.  592 

Rent  regulation  in  New  York.  603,  802 

War  legislation :  Lever  Act.  393 

LIBEL  AND  SLANDER. 

Privilege : 

good    faith.  723 

publication    to    stenographer.  603 

Overheard  by   third  person.  723 

Publication    to    stenographer :    privilege. 

603 
LICENSES. 
Classification :  as  to  real  property  law : 
giving  a  privilege  only.  762 


pack 
giving  privilege  and  power  to  change 
parties'  legal   relations.  /66 

giving  privilege  as  accessory  to  exer- 
cise of  power  or  other  legal  rela- 
tion. /6/ 
giving  privilege  protected  by  contract 
against    extinguishment.                  769 
later   change    of    position    giving    im- 
munity from  revocation.                779 
Operative  fact  or  legal  relation?        758 
Statute  of  Frauds:  see  under  Statute 
OF  I-'ratds. 

LIENS. 
Statutory :   tor  work  and  labor.  288 

LIMITATION  OF  ACTIONS. 

Conflict   of    laws:    see    under    Conflict 

OF  Laws. 
Ejectment.  172 

Relation   to   substanti%c   law.  366 

MANDAMUS. 
Initiatory    petitions:    jurisdiction.       288 
Public   school   authorities :   unreasonable 
ruling.  823 

MARRIAGE. 

See  also  under   Husband  and  Wife. 

Annulment : 
innocent  misrepresentation.  99 

of  infant's  marriage.  384 

of  marriage  entered  in  jest.  194 

Bigamy:   see  under   Bigamy. 

Divorce :   see  under  Divorce. 

Dower :  see  under  DowER. 

Misrepresentation :   ability  to  procreate. 

99 

MASTER  AND  SERVANT. 
Acts    of    servant :    master's    liability    to 
trespasser : 
neghgent,   affirmative   acts.  78 

wanton   and   malicious   acts.  78 

scope  of  employment.  79 

Assumption  of  risk : 

under     federal     Employers'     Liability 
Act.  389 

Compulsory  pilotage :  limitations  of  de- 
fense. 72i 
Employers'  Liability  Act: 

federal :  assumption  of  risk.  389 

recovery  by  parent  of  minor.  601 

violation   as   negligence   per  se.       601 
Exemplary  damages:  liability  for  wilful 
tort.  820 

Federal    Safety  Appliance  Acts:   injury 
under.  389 

Liability  to  loaned  servant :   servant  ig- 
norant of  loan.  604 
Tort :    servant    breaching   master's    con- 
tract.                                                   4<96 
Trespasser:    claim    against    master    for 
negligent  acts  of  servant.  78 
Workmen's    Compensation    Acts : 
federal : 
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Employers'    Liability    Act.  389 

Safety  Appliance  Acts.  389 

MERGER  OF  ESTATE. 

Mortgage  and  dower.  493 

MISTAKE. 

Credit  of  check.  805 

Of   fact: 
extension   of   credit.  805 

money  paid.  805 

mutual :   effect   on   contract.  100 

unilateral :  knowledge  of  other  party. 

100 

MONEY. 

Trover     and     conversion :     see     under 
Trover  and  Con\-ersion. 

MORTGAGES. 

Chattel    mortgage :    see   under   Chattel 

Mortgages. 
Debt :    personalty    of    deceased    charge- 
able. 294 
Foreclosure:    estoppel    to   enforce    defi- 
ciency judgment.  489 
Merger:  see  under  Merger  op  Estate. 
Subrogation   of   one   paying  off: 
in  general.                                            470 
rights    of   junior   incumbrancer.       472 

MUNICIPAL    CORPORATIONS. 

Ordinances : 

prohibiting   street   meetings.  275 

regulating  use  of  public  ways.  275 

vagueness :    effect.  390 

Streets :   used   for  private  purpose.  99 

NECESSITY. 

Criminal  law :  sec  under  Sei,f  Defence. 


NEGLIGENCE. 


724 


"Attractive    nuisance"    doctrine. 

Carriers :    see  under   Carriers. 

Contract:  rights  of  third  person  for 
negligent    performance.  493 

Contributory  negligence:  see  under 
Contributory   Negligence. 

Deceit :  negliaent  misrepresentation.  493 

"Humanitarian    doctrine."  485 

In  admiralty  actions :  see  under  Ad- 
miralty. 

In   agency:  apparent  authority.  187 

In  bailments:  see  under  B.mlmEnts. 

Infants:  see  under  Infants. 

Landlord :    defects    in    leased    premises. 

263 

Liability  where  no  privity  of  contract. 

493 

Master  and  servant:  see  under  Master 
AND  Servant. 

Negotiable  instruments:  see  under  Ne- 
G0Ti.\BLE  Instruments. 

Railroads   and    traction   companies.    485 


NEGOTIABLE  INSTRUMENTS. 

page 
See  also  Banks  and  Banking. 
Alteration   to   conform   to   true   intent. 

716 

Assignment:    words   of.  717 

Checks : 

credited    to   payee    in    misreliance    on 

state    of    drawer's    accounts.      805 

indorser   with    same   name   as   payee: 

rights  of  holder  in  due  course.  577 

when  treated  as  forger.  578 

payment :    compared    with    crediting. 

806 
Consideration : 
alteration  of  note.  716 

monetary :    adequacy.  461 

Delivery  in  escrow :  parol  evidence.  596 
Discharge :    release    of    security.        188 
F'ictitious   payee:  power  of  remitter  to 
indorse.  597 

Forgery:   signing  fictitious  name.       597 
Holder   in   due  course : 
as  assignee  of  contract.  483 

effect  of  statutes.  597 

Indorsement : 
forged  :  payee  negligent.  703 

words    of    assignment:    effect.         717 
Maker:  admissibility  of  parol  evidence 
to   show   agency.  282 

Negligence  in  connection  with  forgery: 
depositor  negligent.  703 

payee   negligent.  703 

Negotiability: 
stipulation    for    attorney's    fees.    812 
words  affecting.  825 

Negotiable  Instruments  Law:  see  under 

Statutes. 
Payee  negligent:  indorsement  forged. 

703 
Reacquisition  by  prior  party: 
effect  of  N.  I.  L.  542,  548,  549 

paper    subject    to    equities.  539 

purchaser  from  reacquirer :  paper  sub- 
ject to  no  equities.  551 
reacquisition  by  surety  indorser.     546 
Remitter: 
power  to  indorse  in  name  of  fictitious 
payee.                                               597 
rights  against   drawer.                       597 

NUISANCE. 

"Attractive  nuisance"  doctrine.  724 

Leased  premises  :  defects.  262 

Public    way:    injury    to    licensee.      827 
Subsequent     conveyance     of     premises : 
liability   of    erector.  825 

OFFER    AND    ACCEPTANCE. 

Crossing  in   the  mails.  599 

Mistake:  see  under  Mistake. 

PARDON. 

Parole:  effect  of  commutation.  289 

PARENT  AND  CHILD. 

Child  Labor  Law :   recovery  by  parent. 

601 
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Descent    and    distribution :     see     under 

Descent  and  Distribution. 
Illegitimacy :  under  wrongful  death  acts. 

826 
Wrongful  death :   effect  of  illegitimacy. 

826 

PAROL    EVIDENCE    RULE. 

Agency  of  note  maker:  prot>f.  282 


PARTIES. 

Incompetent    to   testify. 

at  common  law. 

815 

statutory  ch:i: 

815 

Called  as  witn 

cross-examin.*iMM[ 

815 

impeachment. 

816 

PARTNERSHIP. 

Bad   faith.  387 

Bankruptcy:   prior   judgment: 

as  to  the  individual  members.  2W 

as  to  the  partnership.  290 

Joint  adventurers : 

bad  faith.  387 

forfeiture.  387 

PATENTS. 

Marking  of   patented   artirlts  305 

PHYSICIANS    AND    SURGEONS. 

Wills:  undue  influence  affecting  the 
making.  105 

PLEADING  AND   PRACTICE. 

Code  pleading:  statements  of  fact  in. 

416 

Conclusions  of  law.  417 

Counterclaims  under  codes.  196 

Generic  statements   of    fact.  419 

New  York  Civil   Practice  .•Xct : 

declaratory  judgment.  115 

in  general.  113 

joinder  of   parties.  121 

Operative  facts.  418 

Payment  into  court :  communication  of 

fact  to  jury.  196 

Pleading  one's  evidence.  419 

Pleadings:  admissibility  in  evidence.  192 

PLEDGES. 

Stock  of  non-resident  decedent:  trans- 
fer  tax.  725 

POLICE  POWER. 

Interstate  commerce :  see  under  Inter- 
state Commerce. 

Municipal  corporations :  prohibition  of 
street  mcet'ngs.  275,  819 

Street  meetings :  prohibition  under  mu- 
nicipal ordinances.  275,  819 

PRESCRIPTION. 
Highways:  see  under  Highways. 


PRINCIPAL    AND    AGENT. 

PACE 

Criminal  law:  see  under  Criminal  Law. 

Emergency  Fleet  Corporation :  relation 
of    inspector   to   government.       485 

Negligence:  causing  apparent  authority. 

187 

Service  on  agent :  question  of  due  proc- 
ess. 286 

PROCEDURE. 

Federal     courts:     see     under     Federal 

Courts. 
"Small   Claims":   tribunals.  481 

PROCESS. 

Service  in  civil  actions: 
non-residents : 
charged   with  crime.  494 

parties.  494 

wittirssf'*;   non-resident.  494 

PROPERTY. 

t-.iuT!;y  aiiin  property:  mt  tmiltr 
Auens. 

PUBLIC   SERVICE   COMPANIES. 

X'alur.tion :  "umarned  inrrcnictu"  and 
the  "depreciated   dollar."  166 

PURCHASER  FOR   VALUE. 

See  under  Net-otiable  Tn.striments. 
Vendor   and  Purchaser. 

QUASI  CONTRACTS. 

Bail:   actions  against  principal.  593 

Quantum  meruit : 
benefits    conferred    without    request. 

573 

effect  of   valid  express  contract.    575 

measure  of  damages :  compensation  or 

restitution?  575 

Rescission :  see  under  Rescission. 

Substantial  performance  of  condition  in 

express  contract.  583 

RAILROADS. 

See  also  Carriers. 

Crossings:  duty  to  stop,  look  and  listen. 

290 
Negligence :   see  under  Neclicence. 
Rate  regulation:  intra-state  carriage.  352 

REAL  PROPERTY. 

See  also  under  Landlord  and  Tenant. 

Easements :  see  under  Easements. 

Licenses :   see  under   Licenses. 

Statute  of  Frauds:  see  under  Statute 
OF  Frauds. 

Title,  ownership  and  possession :  see 
under  Title,  Ownership  and  Pos- 
session. 

RECEIVERS. 

Breach  of  duty:  fees.  604 

Receivership  erroneously  created :  ex- 
penses. 
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in  general. 

policy. 

procedure  to  collect. 

466 
468 
467 

RECORDING    AND    REGISTRY 
LAWS. 

Chattel  mortgage: 

effect   of    foreign   act.  2^ 

Subsequent   removal  of   chattel.         283 

RELEASE. 

Joint   wrong-doers : 

of  one  does  not  release  others,     491 

REMAINDERS. 
See   Vested,  Conti.scent   .and    j  *.  h  kk 
Interests. 

RENT. 

See   under   K.wduord  and  Tenant. 

RESCISSION. 

Auction  sales :  ignorance  of  restrictions 

281 

Default :  measure  of  restitution.  705 

Measure    of   restitution.  708 

Mistake:    see   under    Nh>^T ''->•. 

Kcstitutioii : 

measure.  705 

necessity  for.  705 

Restoration  of  status  quo.  705 

Tender : 

lien  excusing.  608 

necessity   for.  608 

RES  JUDICATA. 

Diverse  citizenship :  class  suits.  487 

RESTRAINT   OF  TRADE. 

Contracts :    between    employer    and    em- 
ployee. 599 

RESTRICTIONS    AND    RESTRIC- 
TIVE   AGREEMENTS    AS   TO 
USE   OF   PROPERTY. 

Equitable  incumbrance  violates  covenant 

against  incumbrances.  700 

Innocent    purchaser     of     property     for 

value.  826 

SALES. 

Appropriation    of    unascertained   goods. 

605 
Auction : 
agreement  not   to  bid.  93 

rescission    for    ignorance    of    restric- 
tions. 281 
Bills    of    lading:    see    under    Bills    of 

Lading. 
C.  I.   F. :  measure  of  damages.  724 

Conditional : 
"insecurity  clause" :  interpretation.  100 
instalment    plan :    "insecurity    clause." 

100 
Damages :  see  under  Dam.\ges. 
Executory    contract :    insurable    interest 
of   vendor.  601 


PAGE 
Rescission :  see  under  Rescission. 
Risk  of  loss:  shipment  'to  order  notify." 

101 
Statute  of  Frauds:  see  under  Statute 

OP  Frauds. 

Transfer  of  title: 

in  cash  sale.  101 

underpa>7nent  due  to  mistake.  101 

where  vendor  has  performed.         102 

Unascertained  goods:  appropriation.  605 

Uniform  Sales  Ac\ :  sec  under  Statutes. 

SEARCHES    AND    SEIZURES. 

Hvidcnce  illegally  obtained : 
admissibility.  193 

return  of  property.  291 

SELF  DEFENSE. 
Necessity : 

anarchistic    roiisniracy.  71 

•■!■  ^•.-    .'  ."        ^  71 

'!.;.;!:  -:  and  imminent    72 

SERVICE. 
See  under  Process. 

SOVEREIGN. 

State:  prerogative  in  sixteenth  century. 

554 


SPECIFIC  PERFORMANCE. 

Building  contract.  495 
Contracts : 

gambling.  81 

speculative.  81 

Damages:  relevance.  82 

Kvidonce:  degree  of  proof.  391 
Husband  agrees  to  rebuild  for  wife.  495 
Land : 

question  of  market  value.  83 

vendee  under  contract  to  sell  to  third 

person.  80 
Mutuality: 

New  York  rule.  102 

partial  performance.  391 

want  of.  102 

Prejudice  to  public:  eflFect.  81 

Vendee  having  contracted  to  sell  to  third 

person.  80 

STATES. 

Constitutional  law :  see  under  Constitu- 
tional Law. 

Disease:  control  of.  90 

STATUS. 

Equalization:  of  the  sexes: 

for  franchise.  712 

for  holding  offices.  712 

for  guardianship.  713 

in  regard  to  age  of  majority.  714 

STATUTE  OF  FRAUDS. 

Building  plan :  violation  enjoined.  496 

Covenants :  restrictive.  496 

Deeds :   reformation.  496 
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Devise:  oral  trust.  496 

Easement :  oral  agreement.  721 

Licenses  in  real  property  law.  771 
Part  performance: 

entry    into    possession    by   vendee    or 

lessee.  292 

vendee's  donee  in  possession.  292 

STATUTES. 

Alabama : 
Acts  1919: 
No.  178. 

458,  §3. 
658,  §  27. 
Arizona : 

Penal  Code  (1913)  §  185. 
Arkansas : 
Dig.  of  Stat.   (1916)   §  3449. 
Laws  1921: 
Act  59. 
Act  257,  §§  1.  4 


92 
90 

71 
816 


713 

713,  714 

"Beneficiary  statute":  joint  tort-feasors. 

725 
California: 

Acts  1917,  cc.  701.  713.  279 
Code  Civ.  Proc. : 

§  426.  416 

§  2049.  816 

Stat.  1919,  c.  294.  92 

Child  Ubor  Law.  601 
Delaware : 

Uws  1917,  c.  113.  279 

Uws   1921,  c.  3,  §   1.  713 
English : 
Apportionment  Act:  Statute  of   1870. 

104 

Companies     Act:     Amendment  Act 

(1917).  279 

24  &  25  Vict.,  c.  10.  §  4.  281 

7  &  8  Geo.  V,  c.  25,  §  4.  279 

Wills:  Act  of  1837.  §§  22-29.  104 
Federal : 

Articles  of  War.  477 
Bankruptcy    Act :    sec    under    Bank- 
ruptcy. 

Clayton  Act.  258 

Crim.  Code  §  41.  485 

Employers'   Liability   Act.  389 
Espionage  Act: 

constitutionality.  528 

exclusion  from  mails.  715 

significance.  537 
Judicial   Code: 

§  24.  663 

§237.  663 

Lever  Act.  393 

National  Prohibition  Act.  715.  819 
1  Stat,  at  L. : 

75,  77.  648 

302.  709 

20  Stat,  at  L.  359.  715 
35  Stat,  at  L.: 

65,  66.  725 

1097.  485 
Z6  Stat,  at  L. : 

291.  725 


PAGE 

271 
648 

722 
258 
661 

477 
663 

90 
715 

90 
663 
673 
676 

90 
111. 
662 
389 

715 
293 
305 
306 
306 
War  Food  and  Fuel  Control  Act.  783 

751 
751 
389 


539.  c.  309,  §  7. 
1087,  1091. 

38  Stat,  at  L. : 
717.  §  5. 
730,  §20. 
1185. 

39  Stat,  at  L. : 
619,  650. 
726. 

40  Stat,  at  L.: 
83.  c.  15,  §  13. 
230. 

393,  c.  92. 
395. 
411. 
460. 

885,  c.  143. 
(1920)    66th  Congr.  2d   Sess. 

Safety  Appliance  Acts. 
U.  S.  Comp.  Stat.  (1916): 

§  1674. 

§  6374. 

§  9446. 

§  9464. 

§  9467. 


Wcbb-Kenyon  Act. 
Wilson  Act 

Workmen's  Compensation  Law 

Wrongful  Death  Act :  death  on  high 

seas.  662 

Florida:   Comp.   Laws   Ann.    (1914)    tit. 

1.  c.  15,  §  1510.  816 

General  Laws  of  the  U.  S. :  codification. 

37Z 

Georgia : 

Ann.    Code    (6    Park    1914)    art.    22, 

§  1050.  816 

Laws  1919.  No.  334,  §  87.  91 

Tax  Equalization  Act.  284 

Idaho : 

Comp.  Stat.  (1919)  §§  8035.  8036.  816 

Laws  1921.  c.   174,  §§   1,  2.  714 

Illinois : 

Ann.   Stat.    (1913)    §   7670.  717 

Laws  1919,  §  28.  p.  323.  279 

Rev.  Stat.   (1917)  c.  7i.  264 

Indeterminate  Sentence  Law.  289 

Indiana : 
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THE  FUTURE  OF  THE  CRIMINAL  LAW 

In  the  middle  of  the  sixteenth  century,  so  Maitland  tells  us,  "in 
criminal  causes  that  were  of  any  political  importance,  an  examination  by 
one  or  two  doctors  of  the  civil  law  threatened  to  become  a  normal  part 
of  our  procedure."  *  For  a  time,  indeed,  judicial  criminal  justice,  dis- 
pensed in  the  king's  courts  of  common  law,  seemed  to  be  giving  way 
before  executive  criminal  justice  dispensed  or  dispensed  with  in  adminis- 
trative tribunals.  ^  In  like  manner  today,  in  a  period  that  has  much  in 
common  with  Tudor  and  Stuart  England,  the  function  of  securing  social 
interests  through  punitive  justice  seems  to  be  insensibly  slipping  away 
from  courts  and  hence  from  law  and  in  substance,  if  not  in  form,  to  be 
coming  more  and  more  into  the  hands  of  administrative  agencies.  For 
example,  the  current  of  modem  legislation  is  reducing  the  sentence  of 
the  court  in  all  important  prosecutions  to  a  mere  form,  and  is  committing 
determination  of  the  actual  nature  and  duration  of  penal  treatment  of 
offenders  to  boards  of  probation  and  parole.  In  a  growing  number  of 
jurisdictions,  a  preliminary  report  by  alienists  or  psychiatrists,  before 
prosecution,  may  determine  a  crucial  issue  for  practical  purposes.  In 
case  of  factory  acts,  housing  laws,  pure  food  laws,  laws  for  protection 
against  fire  and  sanitary  laws,  to-day  we  commonly  remove  the  whole 
subject  in  substance  from  the  domain  of  judicial  prosecution  and  turn 
it  over  to  boards  and  commissions,  to  be  dealt  with  by  inspectors  and 
secretaries  and  agents.  In  more  than  one  jurisdiction  today,  after  an 
administrative  board  has  in  eflFect  convicted  the  citizen,  it  has  only  to 
conduct  the  empty  form  of  a  prosecution  in  a  court  to  conform  to  the 
exigencies  of  constitutional  guarantees. 

*  The  substance  of  this  paper  is  an  address  delivered  before  the  semi- 
centennial session  of  the  .American  Prison  Congress,  October  15,  1920. 

^English  Law  and  the  Renaissance  (1901)   22. 

*  Note,  for  example,  the  Star  Chamber,  the  Court  of  the  President  and 
Council  of  the  North,  and  the  Coart  of  High  Commission,  as  their  jurisdiction 
is  defined  by  one  who  was  hostile  to  them,  in  Coke's  Fourth   Institute. 
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So  rapid  and  so  continual  is  the  growth  of  administrative  justice 
to-day,  that  we  may  well  ask,  what  is  to  be  the  future  of  the  criminal 
law  as  lawyers  have  knovm  it?  And  this  is  more  than  an  academic 
question.  For  our  common  law  of  crimes  is  a  characteristic  part  of  our 
Anglo-American  polity,  as  well  as  of  Anglo-American  law.  It  cannot 
decay  without  accompanying  or  occasioning  far-reaching  decay  in  our 
legal  and  political  institutions.  Hence  it  behooves  the  thoughtful  lawyer 
to  inquire  into  the  basis  of  the  present  tendency  and  of  the  conditions 
that  make  for  it.  It  behooves  him  to  consider  whether  the  phenomenon 
is  permanent  or  fleeting.  It  behooves  him  to  ask  what  may  be  done 
to  make  our  traditional  materials  for  the  administration  of  punitive 
justice  more  effective  in  action  for  the  social  ends  they  are  charged  to 
serve  or  in  the  alternative  to  consider  whether  decadence  of  our  tradi- 
tional system  of  criminal  justice  is  inevitable  and  the  struggle  to  main- 
tain common-law  institutions  in  this  instance  is  destined  to  be  a 
losing  fight. 

Criminal  law,  whether  in  Roman  law  or  in  English  law,  never  attained 
the  systematic  perfection  that  marks  the  civil  side  of  the  law  in  the  one 
system,  at  least  in  the  modem  world,  and  is  beginning  to  be  found  on 
the  civil  side  of  the  law  in  the  other  also.  The  great  Roman  jurists  have 
relatively  little  to  say  about  it.  So  far  as  it  is  dealt  with  in  the  Digest 
of  Justinian,  we  find  but  a  heap  of  extracts  from  juristic  writers,  who 
were  not  primarily  concerned  with  criminal  law,  thrown  together  with- 
out system  or  arrangement. '  Indeed  Roman  criminal  law  was  crude 
and  unscientific  to  the  last,  and  none  of  the  great  systematic 
Romanists  of  the  modem  world  have  applied  themselves  to  put  sys- 
tem into  it  although  they  have  been  putting  system  into  the  civil 
side  of  the  Roman  law  for  centuries.  Yet  as  soon  as  any  body  of 
law  attains  sufficient  development  to  distinguish  public  wrongs  from 
private  wrongs,  the  immediate  securing  of  social  interests  as  such 
becomes  the  task  of  the  criminal  law.  Certainly,  then,  it  is 
not  for  any  lack  of  importance  in  the  work  of  social  control,  it  is 
not  for  any  insignificance  of  its  role  in  the  process  of  social  engineer- 
ing which  we  call  the  leg^l  order,  that  the  criminal  law  has  failed 
to  enlist  the  highest  powers  of  the  greatest  minds  that  have  been  busied 
with  the  science  of  law.  Nor  is  it  for  want  of  faith  in  the  criminal  law 
as  an  agency  of  social  control.  For  whenever  a  new  rule  is  devised  or 
a  new  interest  is  to  be  secured  or  a  new  condition  is  to  be  met,  lawyer 
and  layman  alike  turn  first  to  the  criminal  law.  It  is  true  in  many 
of  these  cases  men  presently  leam  better  ways.  But  the  first  and  the 
staple  resource  has  always  been  to  impose  a  penalty.  We  must  look 
to  history  for  an  explanation,  and  perhaps  that  same  history  will  answer 
our  original  question  as  well. 

*  Digest,  book  48.    A  good  summary  in  English  may  be  found  in  1  Stephen, 
History  of  the  Criminal  Law  of  England  (1883)    12-29. 
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Before  the  development  of  what  may  in  strictness  be  called  criminal 
law,  primitive  or  relatively  primitive  social  organizations  maintain  the 
paramount  social  interests  in  the  general  security,  in  the  security  of 
social  institutions,  in  the  general  morals,  and  in  the  conservation  of 
social  resources  in  many  different  ways.  These  archaic  modes  of  social 
control  do  the  work  now  done  by  law  and  prepare  the  way  for  law. 
Moreover,  they  shape  the  conditions  in  which  the  formative  criminal  law 
arises  and  thus  determine  in  no  small  degree  its  subsequent  evolution.. 
First  among  these  modes  of  social  control  for  the  securing  of  paramount 
social  interests  in  primitive  society  is  religion.  When  a  wrong  has  been 
done  a  deep-seated  human  instinct  demands  that  some  one  be  hurt. 
Every  lawyer  knows  that  the  average  client  today  is  apt  to  think  more 
of  hurting  his  adversary  than  of  the  exact  reparation  which  justice  calls 
for  and  the  law  seeks  to  accord.  In  the  beginnings  of  society,  the 
infliction  of  death,  whether  by  public  or  by  private  vengeance,  may  have 
been  simply  a  realization  of  this  instinct.  With  the  rise  of  a  social 
conscience  and  the  growth  of  a  spirit  of  reflection,  men  demanded  some 
other  justification,  since  civilization  involves  a  conscious  putting  down 
of  brute  instincts.  And  one  way  of  justifying  was  found  in  a  religious 
doctrine  that  execution  was  a  sacrifice  to  an  offended  god  who  might 
else  inflict  his  wrath  upon  the  whole  community.  *  Lest  the  com- 
munity be  involved  in  guilt,  the  evil  thing  or  the  evil  man  whose 
impiety  was  offensive  to  the  gods  must  be  put  away.  Thus  the  Twelve 
Tables  direct  that  the  harvest  thief  be  hung  as  a  sacrifice  to  Ceres.' 
The  same  Twelve  Tables  direct  that  the  incendiary  be  burnt,  as  it  is 
believed,  by  way  of  offering  to  the  fire  god. "  By  a  Roman  statute  of 
the  fifth  century  B.  C,  if  one  injured  a  tribune  of  the  plebs.  an 
aedile  or  a  decemvir  judge,  his  head  was  devoted  to  Jupiter  and  his 
household  was  sold  at  the  temple  of  Ceres.  ^  There  is  some  evidence 
that  as  late  as  Caesar's  time  "the  human  criminal  might  sometimes 
be  offered  up  with  the  same  solemn  rites  as  the  brute  victim."  *  A 
law  attributed  to  Numa  provided  that  if  one  plowed  up  a  boundary 
stone,  both  he  and  the  oxen  were  to  be  "devoted" "  and  the  Roman 
dictionary  writer  tells  us  that  a  "devoted"  man  was  one  whom  the 
people  had  so  adjudged  because  of  crime.  ^"     It  is  believed  that  the 

*Momtnsen,  Romischcs  Strafrecht  (1899)  902.  918;  Girard,  Histoire  de 
I' organisation  judiciaire  des  Romains  (1901)  33-34;  Hermann,  Griechische  Reckts- 
altertiimer  (3rd  ed.  1884)  49;  1  Brunner,  Deutsche  Rechtsqeschichte  (1906) 
175-177;  2  Post.  Grundriss  der  Ethnologischen  Jurisprudenz  (1894-5)   §  61. 

•Girard.  Textes  de  droit  Romain  (4th  ed.  1913)  18  (Pliny,  Nat.  Hist. 
XVIII,  3,  12). 

*Digest.  XLVII,  9.  9    (Gaius  on  the  XII   Tables). 

*  LiN-y,  III,  55;  Muirhead.  Historical  Introduction  to  the  Private  Law  of 
Rome   (3rd  ed.   1916)   78. 

*1   Strachan-Davidson,  Problems  of  the  Roman  Criminal  Law  (1912)   2. 

•Girard,  Textes  de  droit  Romain,  (4th  ed.  1913)  7  (Festus). 

"Festus,  s.  V.  Sacer.    2  Bruns,  Pontes  luris  Romani  AnPiqui  (6th  ed.  1893) 
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"devoted  man"  was  in  the  position  of  a  sacrificial  victim,  awaiting  the 
stroke  of  the  ax  before  the  altar.  If  he  escaped,  any  man  might  with 
impunity  dispatch  him  to  his  appointed  place.  And  if  by  accident  or 
the  neglect  or  connivance  of  the  magistrate  he  evaded  the  public  execu- 
tion, every  man's  hand  was  against  him  and  he  fell  by  the  private  stroke 
of  the  first  comer.  ^*  Thus  religious  devotion  of  the  criminal  to  the 
offended  gods  becomes  outlawry,  and  the  executioner's  ax  ceases  to 
have  religious  significance  and  becomes  the  symbol  of  magisterial  power. 

Another  point  of  origin  is  in  summary  community  self  help,  in  sum- 
mary punitive  justice  by  a  more  or  less  orderly  mob ;  as  it  were,  an 
orderly  lynch  law.  In  the  Germanic  law,  when  a  felony  was  committed 
the  hue  and  cry  was  to  be  raised  and  the  neighbors  were  to  turn  out 
armed  and  blowing  horns  to  chase  the  offender.  "  If  captured  he 
was  summarily  hanged  or  beheaded  or  thrown  from  a  cliff.  *^  In 
like  manner  at  Rome,  when  the  Plebeian  magistrates,  who  had  no  lictors 
and  axes,  and  could  not  make  a  solemn  sacrifice  of  the  offender,  were 
invoked,  the  penalty  might  be  to  throw  the  offender  from  the  Tarpeian 
rock.  ^*  In  such  cases,  condemnation  before  a  legal  tribunal  was  not 
a  necessary  preliminary  to  this  self  help  of  the  Plebs  any  more  than 
to  a  lynching  party  to-day.  ^^  Again,  the  early  law  of  republican  Rome 
provided  for  the  summary  killing  without  condemnation  of  the  Roman 
who  aspired  to  kingly  power,  and  Brutus  and  his  fellow  assassins 
actually  claimed  that  they  had  but  executed  the  law  upon  the  dictator 
Caesar.  ^® 

Again,  the  authority  of  the  state  to  punish  may  be  thought  of  as 
deriving  from  the  conception  that  the  king  is  father  of  his  country,  and 
has  jurisdiction  over  the  individual  member  of  the  community  as  the 
head  of  a  patriarchal  household  over  a  dependent  member  of  that 
household.  The  organized  kindred,  not  the  individual,  was  the  legal 
unit  of  primitive  society.  Blood  relationship,  not  territorial  associa- 
tion, was  the  great  bond  of  antiquity.  For  a  long  time  the  function  of 
law  was  merely  to  keep  the  peace  among  groups  of  kinsmen.  The 
internal  discipline  of  the  kindred  was  a  chief  agency  of  social  control; 
and  even  when  the  state  more  and  more  took  over  the  function  of  social 
control,  the  organized  kindred  was  the  model  of  political  organization. 
Mommsen  thinks  that  much  of  the  beginnings  of  Roman  criminal  law 
may  be  understood   in  this   way.^^     For   instance,   we    read   that    the 

"  1  Strachan-Davidson,  Problems  of  the  Roman  Criminal  Law  (1912)  8-9 
(Macrobius,  Saturnalia  III,  7,  5). 

"2  Pollock  and  Maitland,  History  of  English  Law,   (1895)   576-577. 

''Ibid.  495. 

"Mommsen,  Romisches  Strafrecht    (1899)    933. 

'*Ibid.  932. 

"Livy,  II.  8.  2,  III.  55,  5;  Mommsen,  Romisches  Strafrecht  (1899)  552;  2 
Mommsen,  Romisches  Staatsrecht  (3rd  ed.  1887)  88  6/(306). 

"Mommsen,  Romisches  Strafrecht   (1899)    17,  28. 
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paramour  of  a  vestal  was  scourged  to  death  by  the  pontifex,  and  this 
suggests  a  primitive  right  of  the  head  of  a  housrfiold  to  avenge  his 
honor  against  the  seducer  of  his  daughter.  *  * 

Another  point  of  origin  is  in  private  self  help.  Orderly  retaliation 
is  the  staple  of  primitive  codes.  "If  one  break  another's  limb,"  say  the 
Twelve  Tables,  "unless  he  agree  on  a  composition,  let  there  be  retalia- 
tion."^® Even  at  this  relatively  late  period,  what  stood  for  criminal 
law  still  rested  to  no  small  extent  upon  the  blood  feud.  The  tribunal 
granted  to  the  injured  person  or  his  kinsmen  the  leave  of  the  state  to 
deal  with  the  aggressor  by  way  of  self  help  and  in  the  way  of  retalia- 
tion.2®  Indeed  down  to  the  Twelve  Tables  there  was  still  capital  punish- 
ment in  private  suits.  *^ 

There  is  yet  another  point  of  origin  in  magisterial  discipline.  The 
Romans  spoke  of  the  imperium  of  the  magistrate ;  of  his  power  to 
command  the  citizens  to  the  end  of  preserving  order  in  time  of  peace 
and  discipline  in  time  of  war.  Essentially,  this  is  a  military  conception, 
and  we  must  not  forget  that  war  was  the  normal  condition  of  an  ancient 
community.  According  to  Jhering  all  other  non-religious  functions  of 
the  Roman  magistrate  are  accretions  to  an  original  function  of  com- 
mander-in-chief. -2  The  aggregate  of  households  and  clans  which  grew 
into  the  Roman  state  required  as  a  primary  necessity  a  leader  in  time  of 
war.  When  it  came  about  that  this  leader  was  not  chosen  specially  for 
each  emergency  but  existed  as  a  permanent  official,  naturally  new  needs 
were  met  by  giving  new  functions  to  this  same  official.  To  take  one 
example,  when  a  leader  was  required  to  direct  the  common  efforts  of  the 
citizens  to  extinguish  a  fire,  the  man  already  chosen  to  command  the 
army  was  the  natural  leader  to  whom  to  turn.  ^3  Likewise  when 
someone  was  required  to  bring  the  force  of  the  politically  organized 
community  to  bear  upon  those  whose  conduct  endangered  the  order  or 
safety  of  the  state,  men  turned  as  of  course  to  the  captain  of  the  host.^* 

Lastly,  there  is  a  point  of  origin  in  what  may  be  called  legislative 
justice.  In  a  time  when  legislation,  adjudication  and  administration 
were  undifferentiated,  an  ex  post  facto  law  and  execution  thereof  by  a 

"  Girard,  Histoire  de  l' organisation  judiciare  des  Remains  (1901)  37,  n.  1,  106. 

"Girard,   Textes  de  droit  Romain    (4th  ed.   1913)    17   (Festus   s.  v.   Talio). 

**Mommsen,  Romisches  S^afrecht   (1899)  62,  940. 

"/fcid.  931;  Aulus  Gellius,  XX,  1.  53. 

"1  Geist  des  romischen  Rechts  (5th  ed.  1891)  252-258»  On  253  he  says: 
"  .  .  .  the  political  power  of  the  king  appears  only  as  an  outgrowth  of  and 
appendix   to   his    military   authority." 

"  "Were  you  not  consul  when  my  house  on  the  Palatine  was  burning,  not  by 
any  accident,  but  set  on  tire  at  your  instigation?  Was  there  ever  a  greater  fire 
in  this  city  where  the  consul  did  not  give  assistance?  But  you  sat  at  your  father- 
in-law's,  whose  house  you  opened  in  order  to  burn  mine,  not  a  putter-out  but  a 
setter  of  fire,  and  almost  in  your  very  capacity  of  consul  supplied  burning  torches 
for  the  fury  of  Clodius."     Cicero,  In  Pusonem,  XI,  26. 

"Mommsen,  Romisches  Strafrecht    (1899)    543. 
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popular  assembly  or  its  deputed  committee  might  be  a  step  forward  in 
the  evolution  of  criminal  law  out  of  lynch  law.^^ 

Criminal  law,  then,  grew  out  of  these  crude  forms  of  social  control ; 
and  the  difficulties  with  which  it  is  still  beset  are  involved  in  a  certain 
common  element  in  the  evolution  of  a  legal  social  control  from  these 
primitive  materials.  "The  criminal  law  begins,"  says  Mommsen,  "when 
the  arbitrary  action  of  the  holder  of  power  to  punish  and  jurisdiction  to 
judge  has  limits  put  upon  it  by  the  law  of  the  state  or  by  custom  of 
equal  authority  therewith.  The  law  points  out  objectively  those  un- 
moral acts  which  are  to  be  prosecuted  on  behalf  of  the  community,  and 
at  the  same  time  forbids  a  like  prosecution  against  all  others.  The  law 
orders  the  procedure  of  investigation  in  positive  form.  The  law  lays 
down  a  corresponding  satisfaction  for  each  wrong.  Roman  public 
criminal  law  begins  with  the  Valerian  law,  which  made  the  magis- 
trate's sentence  of  death  upon  a  Roman  citizen  subject  to  confirmation 
by  the  citizens.  .  .  .  Thenceforth  at  Rome  there  is  no  crime  with- 
out a  criminal  law,  no  punishment  without  a  law  providing  the  punish- 
ment." 2*  At  Rome  after  the  expulsion  of  the  kings,  those  who  had 
authority  to  punish  no  longer  were  competent  to  meddle  with  religion, 
and  those  to  whom  religion  was  committed  no  longer  had  authority  to 
punish."  The  religious  sanction  of  excommunication  became  a  legal 
sanction  of  outlawry.  In  the  same  way  the  institution  of  mob  self  help 
acquired  legal  character.  Thirteenth-century  England  brought  the  bar- 
baric justice  of  the  hue  and  cry  under  judicial  control,  **  and  the  Roman 
polity  in  its  stage  of  strict  law  did  the  same  for  the  lynch  law  of  the 
Plebs.  2®  As  the  rising  legal  system  aspired  to  greater  things  than 
merely  keeping  the  peace  between  warring  kindreds,  the  criminal  law 
and  the  law  of  civil  injuries  slowly  grew  apart  and  the  former  lost  all 
but  a  few  rudiments  of  the  patriarchal  character  of  one  of  its  begin- 
nings. Although  down  to  the  last  the  theory  of  the  Roman  law  of 
delicts  remained  penal,  after  the  Twelve  Tables  pecuniary  penalties  and 
ransom  from  vengeance  are  gradually  replaced  by  or  turn  into  civil 
liability  to  repair  damage ;  and  punishment  otherwise  than  by  pecuniary 
reparation  comes  to  be  the  domain  of  public  justice.  ^^  The  pristine 
free  discretion  of  the  Roman  magistrate  to  name  such  punishment  as 
he  pleased  for  any  offense,  a  power  demanded  in  a  less  orderly  civiliza- 
tion by  the  exigencies  of  military  discipline  and  sustained  by  feelings  one 

**  Maine,  Ancient  Law,  (4th  Amer.  ed.  1906)  c.  10;  2  Maurer,  Altnorwegisches 
Staatsrecht  und  Gerichtswesen  (1908)  §§  2-5;  Maurer,  Altislandisches  Strafrecht 
und  Gerichtswesen  (1901)  §  4.  Cf.  1  Strachan-Davidson,  Problems  of  the  Roman 
Criminal  Law  (1912)  c.  13;  Geib,  Geschichte  des  romischen  Civilprocesses  (1842) 
48,  68,  170;  Burckhardt,  Die  Criminalgerichtsbarkeit  in  Rom  bis  auf  die 
Kaiserzeit  (1836)   17-19. 

"Romisches  Strafrecht  (1899)   56. 

**  Girard,  Histoire  de  V organisation  judiciaire  des  Romains  (1901)   55. 

"2  Pollock  and  Maitland,  History  of  English  Law   (1895)   577-578 

•"Mommsen,  Romisches  Strafrecht   (1899)   932. 

*^lbid.  941. 


FUTURE  OF  THE  CRIMINAL  LAW  7 

may  readily  understand  after  reading  recent  discussions  of  military 
trials  and  military  sentences  during  the  late  war,  came  to  be  limited  in 
practice  by  the  interposition  of  the  tribunes  unless  the  case  was  a  petty 
one  with  a  petty  punishment.  ^^  And  although  legislative  ex  post  facto 
criminal  justice  lingered  in  England  in  the  form  of  bills  of  attainder  and 
bills  of  pains  and  penalties  until  the  nineteenth  century,  *'  and  in 
America  until  put  an  end  to  by  the  federal  constitution,  "  at  Rome  in 
the  period  of  strict  law  the  substitution  of  standing  committees  under 
standing  laws  for  special  committees  pro  hoc  vice  after  the  commis- 
sion of  a  crime,  enabled  legislative  committees  to  become  courts  and 
legislative  justice  to  become  judicial.  **  Thus  we  are  brought  to  the 
two- fold  nature  of  criminal  law  as  conditioned  by  its  origin  and  history. 
On  the  one  hand  it  is  made  up  of  prohibitions  addressed  to  the  in- 
dividual in  order  to  secure  s(Kial  interests,  on  the  other  hand  it  is 
made  up  of  limitations  upon  the  magisterial  enforcement  of  these  pro- 
hibitions in  order  to  secure  individual  interests,  or  ultimately  to  secure 
the  social  interest  in  the  individual  life.  For  historical  reasons,  the 
second  of  these  two  sides  has  long  seemed  the  more  important  to  com- 
mon-law lawyers  and  fear  of  arbitrary  magisterial  action  has  often  been 
made  a  bogie. 

Development  of  criminal  law  in  the  form  of  checks  upon  crude  and 
arbitrary  modes  of  social  control  took  a  course  of  much  significance  in 
shaping  the  law  and  the  legal  thinking  of  to-day  both  in  Roman  law 
and  in  our  law.  Excess  of  democracy  which,  as  more  than  one  Athenian 
philosopher  saw,  made  king  Demos  quite  as  despotic  as  any  one-man 
sovereign,  made  the  Athenians  reckless  in  the  matter  of  ca]>ital  punish- 
ment. For  the  criminal  was  thought  of  as  standing  over  against  the 
wrath  of  the  people,  and  the  power  of  the  people  as  without  limit. 
It  was  not  to  be  tolerated  that  any  one  should  stand  between  the  all 
powerful  people  and  its  doing  what  it  thought  best.  "  In  Rome,  on 
the  other  hand,  a  radically  different  conception  obtained.  The  Roman 
I)eople  did  not  pursue  the  offender  directly  and  immediately.  The 
criminal  did  not  stand  over  against  the  Roman  people,  but  rather 
against  the  magistrate.  Hence  it  seemed  to  the  Roman  that  the 
liberty  of  the  people  was  measured  rather  by  the  extent  to  which  the 
individual  might  stand  up  against  the  magistrate,  might  challenge  his 


"1  Strachan-Davidson,  Problenu  of  the  Roman  Criminal  Low  (1912)   112-113. 

"Although  such  things  are  still  within  the  competency  of  Parliament,  the 
abortive  bill  of  pains  and  penalties  brought  against  Queen  Caroline  is  probably 
the  last  of  its  kind. 

"See  Tlwmpson  v.  Carr  (1831)  5  N.  H.  510;  Cooper  v.  Telfair  (U.  S. 
1800)  4  Dall.  14;  Sleight  v.  Kane  (N.  Y.  1801)  2  Johns.  236;  Jackson  v.  Sanda 
(N.  Y.  1801)  2  Johns.  267. 

•*1  Strachan-I>avidson,  Problems  of  the  Roman  Criminal  Law  (1912)  237- 
238. 

**  "It  would  be  dreadful  if  any  one  were  to  hinder  the  people  doing  what  it 
Kked."    Xenophon,  Hellenica,  I,  7,  12. 
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sentences,  and  might  procure  a  mitigation  of  their  effect.  '®  According- 
ly, it  has  been  said,  "So  far  as  citizens  were  concerned,  the  criminal 
law  of  the  Roman  republic,  in  spite  of  abundant  threats  of  capital 
punishment,  became  in  practice  the  mildest  ever  known  in  the  history 
of  mankind."  ''^  The  parallel  with  our  own  criminal  law  is  striking. 
In  Anglo-American  criminal  law,  as  a  result  of  the  contests  between 
courts  and  crown  in  seventeenth-century  England,  the  accused  came  to 
be  thought  of  as  matched  against  the  king.  The  common  law,  declared 
in  bills  of  rights,  came  to  be  thought  of  as  standing  between  the  in- 
dividual and  the  state,  as  protecting  the  individual  from  oppression  by 
the  agents  of  the  king  or  of  the  state.  ^*  Thus  over-emphasis  upon  the 
second  of  the  two  sides  of  the  criminal  law  marks  nineteenth-century 
American  law  no  less  clearly  than  it  marks  the  law  of  republican  Rome. 
In  the  middle  of  the  first  century  B.  C.  one  Damio,  a  freedman  of 
the  notorious  Clodius,  who  had  committed  every  sort  of  violent  crime, 
was  seized  by  the  Praetor.  The  Tribune  Novius,  in  releasing  him 
said:  "Although  I  have  been  wounded  by  this  hanger-on  of  Clodius 
and  driven  from  my  official  duties  by  armed  men  distributed  in  gar- 
risons and  Gn.  Pompeius  has  been  besieged  by  them,  yet  when  appeal 
is  made  to  me  I  will  not  follow  the  example  of  him  with  whom  I 
find  fault,  and  I  will  quash  this  sentence."  ^®  Strachan-Davidson  says 
of  this:  "Men  who  could  applaud  such  absurdities  deserved  to  have 
the  criminal  class  continually  flourishing  in  their  midst."  *^  Yet  one 
can  imagine  a  historian  of  Anglo-American  criminal  law  two  thousand 
years  hence  setting  forth  the  oft-told  stories:  how  in  the  nineteenth 
century  the  Supreme  Court  of  one  of  our  states  reversed  a  conviction 
of  rape  because  the  word  "the"  was  lacking  in  the  averment  of  contra- 
vention of  the  peace  and  dignity  of  the  state  ;*^  how  the  court  of 
crimmal  appeals  of  another  state  reversed  a  conviction  for  murder 
because  the  written  verdict  found  the  accused  guilty  in  the  "fist"*^ 
d^ree;  how  in  another  case  a  written  verdict  of  "guity"*'  was  held 
of  no  effect  and  a  verdict  assessing  as  punishment  imprisonment  in 
the  state  "penty"  was  held  fatally  bad.  ■**  No  doubt  he  also  will  say 
that  nineteenth-century  America  deserved  to  have  the  criminal  class 
that  undoubtedly  flourished  in  its  cities  and  on  its  frontiers.  But  there 
is  another  side.     For  we  may  well  ask  whether  Rome  was  so  much 

**  1  Strachan-Davidson,  Problems  of  the  Roman  Criminal  Law  (1912)  114. 
Even  if  we  do  not  accept  entirely  his  theory  of  capital  trials  before  the  Roman 
people,  this  point  seems  well  taken. 

"  Ibid. 

"2  Kent,   Commentaries    (14th  ed.   1896)    1-11. 

**Asconius  on  Cicero,  Pro  Milone,  translated  in  1  Strachan-Davidson,  Prob- 
lems of  the  Roman  Criminal  Law  (1912)    168. 

"^Ibid.  169. 

*' State  V.  Campbell  (1908)  210  Mo.  202,  109  S.  W.  706. 

"  Wooldridge  v.  State   (1883)    13  Tex.   App.  443. 

**  Harwell    v.     State     (1886)     22     Tex.     App.     251,     2     S.     W.     606. 

**Keeler  v.  Slate   (1878)  4  Tex.  App.  527. 
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better  off  under  the  more  efficient  criminal  justice  of  the  empire.  We 
may  compare  with  the  Roman  tribune  of  the  later  republic  the  Roman 
governor  of  a  province  under  the  empire,  who  acted  both  as  public 
prosecutor  and  as  judge, — as  English  judges  did  in  the  days  of  the 
Stuarts, — and  had  to  be  admonished  by  Hadrian  that  a  letter  of  a  com- 
mitting magistrate  sending  an  accused  to  the  governor  for  trial  must 
not  be  taken  as  conclusive  of  his  guilt.**  In  like  manner,  one  may 
well  pause  to  inquire  whether  we  in  America  shall  necessarily  be  so 
much  better  off  under  the  more  efficient  administrative  criminal  justice 
that  we  seem  determined  to  fasten  upon  ourselves  in  the  twentieth 
century.  *® 

What  we  need  to  observe  is  that  legal  history  shows  a  continual 
movement  back  and  forth  between  an  extreme  solicitude  for  the  general 
security  and  the  security  of  social  institutions,  leading  to  a  minimum  of 
regard  for  the  interests  of  the  individual  accused  and  reliance  upon 
summary,  unhampered,  arbitrary  administrative  punitive  justice ;  and 
at  the  other  extreme  excessive  solicitude  for  the  social  interest  in  the 
individual  life,  leading  to  a  minimum  of  r^ard  for  the  general  security 
and  security  of  social  institutions  and  reliance  upon  strictly  regelated 
judicial  punitive  justice,  hampered  at  all  points  by  checks  and  balances 
and  technical  obstacles.  At  Rome,  when  archaic  modes  of  social  control 
did  not  secure  paramount  social  interests,  they  are  followed  by  develoj>- 
ment  of  the  disciplinary  power  of  the  military  commander  into  an 
arbitrary  and  summary  power  of  the  magistrate  to  deal  with  crime.  '•'^ 
So  later,  when  the  over-mild  criminal  law  of  the  republic  did  not  suf- 
ficiently secure  paramount  social  interests,  it  was  followed  by  the  rise 
of  imperial  exercise  of  the  whole  magisterial  pow^er.  Likewise  in 
England,  the  medieval  legal  checks  upon  punitive  justice  were  fol- 
lowed by  the  rise  of  the  Star  Chamber  and  other  forms  of  executive 
criminal  administration.  The  exaggerated  legalism  of  nineteenth-century 
administration  of  the  criminal  law  is  being  followed  hard  today  by  the 
rise  of  administrative  justice  through  boards  and  commissions.  The 
over-technical  tenderness  for  the  offender  in  the  nineteenth  century  is 
giving  way  to  an  over-callousness,  to  violation  of  the  constitutional 
rights  of  accused  persons  in  the  supposed  interest  of  efficient  enforce- 
ment of  the  penal  laws.  American  prosecutions  today  are  coming  to  be 
conducted  with  a  ferocity  without  parallel  in  common-law  trials  since 
the  Stuarts.  The  reports  are  coming  to  be  filled  with  speeches  of 
prosecutors  for  which  w-e  can  only  find  a  parallel  in  the  harangues 
of  Jeffreys  and  his  colleagues.*®    The  spectacle  of  a  federal  court  com- 

^Dig.  XLVIII.  3,  6  (Marcianus)^ 

**  See  Pound,  The  Revival  of  Personal  Government  (1917)  Proc.  N.  H. 
Bar  Ass'n.  13. 

*'Mommsen.  Romisches  Strafrecht  (1899)   39,  n.  4,  135.  475. 

**  See  note  Lawless  Enforcement  of  Law  (1920)  33  Harvard  Law  Rev. 
956;  Sir  Frederick  Pollock's  observations  in  (1920)  36  Law  Quarterly  Rev. 
335-336. 
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mitting  witnesses  for  contempt  during  the  course  of  a  state  trial,  be- 
cause they  could  not  swear  up  to  the  mark  on  behalf  of  the  prosecution, 
requires  us  to  turn  back  to  Jeffreys  at  the  trial  of  Alice  Lisle  in  order 
to  find  another  example.  *®  Excessive  securing  of  the  technical  rights 
of  accused  persons  in  the  nineteenth  century  produced  the  third  degree 
just  as  the  excessive  zeal  of  prosecutors,  browbeating  of  witnesses  and 
unreasonable  searches  of  the  seventeenth  and  eighteenth  centuries  pro- 
duced the  criminal  procedure  of  the  nineteenth  century.  No  one  who 
has  reflected  on  the  history  of  the  criminal  law  can  doubt  that  these 
things  in  their  turn  will  be  followed  by  some  such  reaction  as  that  which 
superseded  the  executive  justice  of  the  Star  Chamber  by  the  system  of 
excessive  limitations  upon  prosecutions  which  became  classical  in  our 
polity. 

To  put  it  once  more  in  another  way,  for  this  constant  movement 
back  and  forth  cannot  be  too  much  insisted  upon,  in  Roman  law,  sum- 
mary maintaining  of  the  general  security  by  mob  justice,  by  royal 
paternal  |K)wer,  by  private  self  help,  by  magisterial  impcrium  and  by 
ex  post  facto  legislative  action,  was  succeeded  by  extreme  limitations 
upon  social  control  through  a  strict  criminal  law  and  the  intervention 
of  tribunes,  so  that,  it  has  been  said,  just  as  Anglo-American  law  allows 
every  dog  one  bite,  so  every  Roman  citizen  of  the  republic  might  commit 
one  capital  crime  with  impunity.  *°  But  this  in  turn  was  followed  by 
the  magisterial  administrative  justice  of  the  empire.  In  our  law,  the 
rough  and  ready  punitive  justice  of  the  hue  and  cry  was  followed  by 
the  strict  criminal  law  of  the  later  middle  ages.  That  in  turn  was 
followed  by  the  rise  of  executive  criminal  justice  in  the  sixteenth  and 
seventeenth  centuries,  and  the  latter  in  time  gave  way  to  the  ultra- 
strict  limitations  of  the  nineteenth  century.  But  we  may  see  already 
that  tribunals  of  the  sixteenth  and  seventeenth  century  type  are  setting 
up  on  every  hand.  Nor  need  we  stop  here.  Garraud  says  of  modem 
France  that  "two  tendencies  divide  the  domain  of  the  criminal  sciences. 
The  classical  school  is  above  all  individualistic,  demanding  new  safe- 
guards in  favor  of  the  accused,  a  continual  control  over  the  criminal 
authorities,  the  diminution  of  arbitrariness  and  the  increase  of  liberty. 
The  modem  school,  which  is  above  all  collectivist,  desires  to  strengthen 
the  social  defense,  to  deprive  the  prisoner  of  those  safeguards  which 
are  summed  up  in  the  presumption  of  innocence,  to  substitute  for  a 
humanitarian  procedure  a  scientific  procedure,  to  transform  the  penal 
action  into  a  clinical  examination  and  the  judges  into  expert  specialists 
who  must  have  a  very  special  education  in  psychology,  anthropology 
and  criminal  sociology."  '^^     In  other  words,  in  Continental  Europe,  a 

''Ex  parte  Hudgings  (1919)  249  U.  S.  378;  Rutherford  v.  United  States 
(C.  C.  A.  1919)  258  Fed.  855. 

"l  Strachan-Davidson,  Problems  of  the  Roman  Criminal  Law  (1912)   169. 

"Translated  in  Esmein,  History  of  Continental  Criminal  Procedure  (1913) 
41-42  (Continental  Legal  History  Series,  vol.  5). 
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free  magisterial  inquiry  came  to  be  limited  legally  and  to  have  the  check 
of  a  jury  imposed  upon  it,  under  the  influence  of  the  classical  school, 
and  a  reaction  has  followed  which  is  represented  by  the  modem  school. 

The  condition  of  internal  opposition,  which  has  produced  this  con- 
tinual movement  from  wide  magisterial  power  to  narrowly  limited 
formal  procedure  beset  with  checks  and  then  back  to  summary  and  arbi- 
trary administrative  action,  is  inherent  in  criminal  law.  Criminal  law 
exists  to  maintain  social  interests  as  such.  But  the  social  interest  in 
the  general  security  and  the  social  interest  in  the  individual  life  con- 
tinually come  into  conflict  and  in  criminal  law,  as  everywhere  else  in 
law,  the  problem  is  one  of  compromise,  of  balancing  conflicting  interests 
and  of  securing  as  many  as  may  be  and  as  completely  as  may  be  with 
the  least  sacrifice  of  other  interests.  In  criminal  law  the  most  insistent 
and  fundamental  of  social  interests  are  involved.  Civilized  society 
postulates  peace  and  good  order,  security  of  social  institutions,  secur- 
ity of  the  general  morals  and  conservation  and  intelligent  use  of 
social  resources.  But  it  demands  no  less  that  free  individual  initiative 
which  is  the  basis  of  economic  progress,  that  freedom  of  criticism 
without  which  political  progress  is  impossible,  and  that  free  mental 
activity  which  is  a  prerequisite  of  cultural  progress.  Above  all  it 
demands  that  the  individual  be  able  to  live  a  moral  and  social  life  as  a 
human  being.  These  claims,  which  may  be  put  broadly  as  a  social 
interest  in  the  individual  life,  continually  trench  upon  the  interest  in  the 
security  of  social  institutions  and  often,  in  appearance  at  least,  run 
counter  to  the  paramount  interest  in  the  general  security.  Compromise 
of  such  claims,  for  the  purpose  of  securing  as  much  as  we  may,  is 
peculiarly  difficult.  The  far-reaching  nature  of  the  interests  involved 
calls  for  the  best  of  which  the  science  of  law  is  capable. 

Unhappily  instead  of  intelligent  compromise,  our  juristic  theory  of 
the  past  has  sought  to  proceed  on  the  basis  of  one  of  the  two  con- 
tending elements  exclusively.  Seventeenth  and  eighteenth  century 
theories  of  natural  rights  exalted  the  social  interest  in  the  individual 
life  at  the  expense  of  the  social  interest  in  the  general  security.  They 
thought  of  the  criminal  law  as  an  infringement  of  natural  rights,  which 
were  fundamental  and  universal  qualities  of  human  beings.  As  such  it 
had  to  be  justified  by  deriving  its  rules,  its  sanctions  and  its  authority 
in  some  fashion  from  the  free  will  of  the  offender  himself.  ^^  Jn  the 
nineteenth  centurj',  the  fashion  of  juristic  thinking  sought  to  make  the 
individual  free  will,  as  an  ultimate  metaphysical  datum,  the  starting 
point  of  all  legal  obligation.  ^^     As  our  present-day  theories  of  criminal 

""The  social  treaty  has  as  its  end  the  preservation  of  the  contracting  parties. 
He  who  desires  the  end  desires  also  the  means,  and  some  risks,  even  some  losses, 
are  inseparable  from  these  means."  Rousseau,  Contrat  Social  (1762)  liv.  2 
chap.  5. 

"  'The  injury  which  the  criminal  experiences  is  inherently  just  because  it 
expresses  hit   own  inherent  will;   is  a   visible  proof   of   his   freedom."     Hegel, 
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law  took  form  when  such  ideas  were  dominant,  it  was  inevitable  that 
the  second  of  the  two  elements  that  make  up  the  criminal  law  historical- 
ly— namely,  limitations  on  magisterial  enforcement  of  the  prohibitions 
imposed  to  maintain  the  general  security — that  this  second  element 
should  receive  the  whole  emphasis.  Thus  the  entire  philosophical  and 
theoretical  equipment  of  the  American  lawyer  with  respect  to  the  nature 
and  the  basis  of  the  criminal  law  ignored  an  element  that  is  at  least 
half  of  the  subject  and  became  so  at  variance  with  the  exigencies  of  the 
social  interest  in  the  general  security  as  to  be  felt  by  sociologists  to  be 
anti -social. " 

Two  circumstances  have  served  to  keep  this  one-sided  theory  of 
criminal  law  alive.  One  is  the  traditional  fear  of  magisterial  caprice 
which  leads  the  lawyer  instinctively  to  scout  all  new  projects  lest  in 
essaying  improvement  an  opening  be  made  unwittingly  for  the  arbitrary 
and  the  wilful.  Another  and  more  serious  circumstance  is  the  close 
connection  of  criminal  law  with  politics.  There  is  little  danger  of 
political  oppression  through  civil  litigation.  With  much  reason  there 
is  constant  fear  of  political  oppression  through  the  criminal  law. 
Not  only  is  one  class  or  group  suspicious  of  attempts  by  another  to 
force  its  ideas  upon  the  community  under  penalty  of  prosecution, 
but  the  power  of  a  majority  to  visit  with  punishment  practices  which 
a  strong  minority  consider  in  no  wise  objectionable,  is  liable  to  abuse, 
and  whether  rightly  or  wrongly  used  puts  a  strain  upon  criminal  law  and 
its  administration.  Moreover,  this  close  relation  of  criminal  law  to 
politics  tempts  prosecuting  officers,  when  the  public  conscience  is  active, 
to  be  spectacular  at  the  expense  of  justice  and,  when  it  is  sluggish,  to  be 
lax  for  fear  of  offending  dominant  interests.  Judicial  justice,  with  all 
its  incidental  inhibitions,  appears  to  be  necessary  as  a  check  upon  the 
political,  since  administrative  punitive  justice  has  always  been  peculiarly 
susceptible  to  political  influence.  Thus  the  connection  of  criminal  law 
and  politics  aggravates  one  of  the  inherent  difficulties  in  the  administra- 
tion of  punitive  justice. 

"It  is  one  great  advantage  of  popular  government  over  government 
of  the  older  type,"  says  Sir  Henry  Maine,  "that  it  is  so  intensely 
interesting."  He  adds  that  the  second  empire  in  France  "never  overcame 
the  disadvantage  it  suffered  through  the  dulness  of  its  home  politics."  ^^ 
On  the  other  hand  it  is  one  great  disadvantage  of  the  criminal  law 
that  in  action  it  is  so  interesting  to  the  layman.     When  he  thinks  of 

Philosophy  of  Right  (Dyde's  transl.  1896)  97.  "I  define  liberty  as  being  the 
permission  or  power  to  do  what  one  pleases  to  do  without  any  external  restraint." 
"Every  abridgment  of  it  demands  an  excuse,  and  the  only  good  excuse  is  the 
necessity  of  preserving  it."  Carter,  Law:  Its  Origin,  Growth  and  Function 
(1907)   133,  337. 

**  For  a  recent  discussion  from  this  standpoint,  with  some  significant  statistics, 
see  Fosdick,  American  Police  Systems  (1920)  29-34.  See  also  Train,  The 
Prisoner  at  the  Bar  (1906)  c.  17. 

''Popular  Government   (Amer.  ed.   1886)    147-148. 
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law  it  is  likely  to  be  in  terms  of  the  criminal  code,  for  that  is  the  type 
of  law  that  figures  chiefly  in  the  morning  paper.  Tony  Wellcr  was  not 
unique  in  his  belief  that  the  practice  of  all  the  English  courts  was 
regulated  by  that  of  the  Old  Bailey.  To  the  average  layman  a  trial  is 
a  criminal  trial,  a  lawyer  is  a  criminal  trial  lawyer,  a  law  is  prohibition 
under  penalty.  Hence  every  lay  lawmaker  turns  instinctively  to  the 
criminal  law  when  he  comes  to  provide  a  sanction  for  his  new  measure 
and  every  new  statute  adds  one  more  to  the  mass  of  prescribed 
penalties  for  which  a  criminal  prosecution  may  be  invoked.  In  a  state 
of  which  I  have  knowledge,  whose  statute  book  is  by  no  means  as 
bulky  as  that  of  some  of  its  neighbors,  there  are  one  thousand  and 
fifty-one  crimes  defined  by  criminal  code  or  by  special  statute.  It  is 
self  evident  that  so  many  provisions  for  criminal  prosecution  deprive 
each  other  of  efficacy,  if  only  by  distracting  the  attention  of  the  public 
prosecutor.  *«  But  the  attractiveness  of  the  criminal  law  to  the  lay 
mind  stands  in  the  way  of  serious  study  of  how  to  make  our  huge 
annual  output  of  legislation  more  effective  for  its  purjxjse. 

Nor  is  over-use  of  criminal  law  the  only  ill  consequence  of  its 
peculiar  interest  to  the  layman.  Ambitious  but  inexpert  reformers  turn 
first  of  all  to  penal  legislation  and  are  eager  to  see  the  work  of  their 
hands  in  a  new  or  a  remade  section  of  the  penal  code.  Whenever  the 
public  become  alarmed  in  a  period  of  transition  and  unrest  there  is  an 
orgy  of  drastic  penal  legislation.  '^  But  the  most  unhappy  feature  of 
this  interest  of  the  criminal  law  for  the  lay  public  is  its  effect  upon 
prosecutors.  The  office  of  the  prosecutor  in  a  democracy,  with  its  con- 
spicuous opportunities  for  catching  and  holding  the  public  eye  and  of 
making  a  sensational  prosecution  a  stepping  stone  to  political  prefer- 
ment, offers  sore  temptation  to  public  prosecutors,  justifying  many 
traditional  restraints  of  the  common  law  of  which  we  ought  to  be  able 
to  rid  ourselves.  '*  The  parallel  between  a  law  officer  of  the  crown 
under  Charles  II  or  James  II  and  an  American  prosecuting  attorney 
has  much  to  suggest  to  us.  One  sought  the  favor  of  King  Rex, 
on  whose  pleasure  his  political  future  hung,  by  getting  at  all  costs  the 
victim  w^hom  his  royal  master  or  his  master's  courtiers  had  picked 
for  condemnation.  The  other  seeks  the  favor  of  King  Demos,  on 
whose  pleasure  his  political  future  depends,  by  striving  to  get  at  all 
costs  the  victim  whom  Demos  or  his  courtiers  of  the  press  has  tried  in 
advance  and  condemned.  The  spectacle  of  press,  public  and  prosecutor 
in  full  cry  in  a  man  hunt  is  revealed  in  every  recent  volume  of  law 
reports.    It  is  to  the  credit  of  a  common-law  judiciary  that  judges  even 

"See  Fosdick.  American  Police  Systems  (1920)    46-57. 

"  See  the  remarks  of  Judge  Parker  on  this  subject.  The  Congestion  of  Law 
(1909)  29  Rep.  Am.  Bar  Ass'n,  383,  387  flF. 

"The  political  activities  of  elective  judges  and  the  control  of  the  head  of  the 
federal  prosecuting  system  over  federal  judges  must  also  be  borne  in  mind. 
Works,  Juridical  Reform   (1919)   123-125. 
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when  elected  for  short  terms,  have  rarely  joined  in  such  proceedings. 

Thus  examination  of  the  law  reports  of  to-day  must  convince 
us  that  the  need  for  a  bill  of  rights  has  not  passed,  that  whatever  the 
theory  behind  them,  whatever  the  historical  reasons  behind  them,  they 
are  still  a  wise  bit  of  social  engineering ;  that  the  balance  between  the 
social  interest  in  the  general  security  and  the  social  interest  in  the 
life  of  the  individual  cannot  be  kept,  in  view  of  the  connection  of 
criminal  law  with  politics  and  the  temptations  to  which  public  prose- 
cutors are  exposed  in  a  democracy,  except  by  resort  to  a  body  of  legal 
safeguards,  imposed  deliberately  and  dispassionately  in  advance  and  put 
beyond  reach  of  the  excitement  of  the  moment.  Progress  in  criminal 
law  is  not  to  be  had  by  ridding  ourselves  of  them,  but  rather  by  deliver- 
ing them  from  historical  pedantry  and  traditional  accretions  of  tech- 
nicality ;  by  studying  them  functionally  that  we  may  make  them  instru- 
ments of  justice  under  the  conditions  of  to-day ;  by  seeing  to  it  that  they 
do  not  decay  into  formal  obstructions,  of  no  service  to  the  innocent  and 
the  oppressed,  and  mere  instruments  of  cunning  to  retard  the  due  treat- 
ment of  the  guilty. 

Granting  that  there  is  an  inherent  internal  opposition  in  the  ends 
of  the  criminal  law,  granting  that  we  must  expect  a  strong  reaction  from 
the  over-tenderness  for  the  accused  and  over-strict  limitation  of  the 
prosecutor  in  our  nineteenth-century  law,  and  yet  may  not  expect  to  do 
away  with  legal  checks,  judicial  administration,  with  all  that  it  implies, 
and  bills  of  rights — granting  these  things,  in  the  twentieth  century  we 
ought  to  have  made  enough  progress  in  legal  science  to  be  able  to  better 
the  primitive  plan  of  swinging  back  and  forth  alternately  from  free, 
summary,  arbitrary  administrative  action  to  the  extreme  of  hard  and  fast 
restraint  upon  vindication  of  the  social  interest  in  the  general  security 
against  the  anti-social  individual.  Surely  we  are  not  bound  to  go 
on  forever  in  the  vicious  circle  of  the  past.  We  are  told  that  the 
native  inhabitants  of  British  India,  holding  that  disease  is  an  infliction 
of  the  gods,  not  only  refuse  to  take  sanitary  precautions  of  their  own 
accord  but  resent  the  precautions  to  which  the  British  government  com- 
pels them.  To  them  an  epidemic  is  a  natural  phenomenon  as  much  to 
be  left  to  itself  as  the  succession  of  day  and  night.  ^^  We  have  been 
treating  criminal  law  in  much  the  same  fashion.  In  a  time  when  every 
other  sort  of  teaching  and  study  and  research  are  liberally  endowed, 
there  are  no  endowments  for  teaching  or  study  or  research  in  the 
criminal  law.  We  leave  the  practice  of  the  criminal  law  to  the  lowest 
stratum  of  a  largely  untrained  and  no  longer  necessarily  learned  pro- 
fession. We  leave  the  theory  of  the  criminal  law  to  go  on  in  the  old 
grooves  and  do  nothing  within  the  profession  nor  in  the  professional 
schools  to  make  it  a  better  instrument.     Yet  one  may  see  readily  on 

'••1   Roberts,  Forty-One   Years  in  India,  442. 
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looking  beneath  the  surface  that  the  absolute  theories  of  the  past  and 
their  bad  influence  on  legal  thought  are  a  prime  cause  of  the  unsatis- 
factory condition  of  criminal  law  which  is  so  generally  recognized.  It 
is  a  reproach  to  our  profession  that  in  its  thinking  on  this  subject  it 
still  adheres  either  to  the  eighteenth-century  idea  of  natural  rights  as 
qualities  of  human  beings  which  led  to  the  setting  up  of  absolute  bar- 
riers beyond  the  reach  of  legislation  and  impervious  to  non-legal  reason, 
or  to  the  nineteenth  century  will-philosophy,  with  its  ideas  of  free 
will,  vicious  will  and  abstract  will,  which  modem  psychology'  has 
wholly  undermined. 

I  concede  that  there  is  a  kernel  of  truth  in  these  traditional  legal 
theories.  We  may  not  ignore  the  element  of  limitation  upon  magisterial 
enforcement  of  the  prohibitions  of  criminal  law  and  pin  our  faith 
wholly  in  administrative  agencies  that  look  upon  criminal  law  purely 
from  the  standpoint  of  these  prohibitions.  Improvement,  not  to  say 
perfection,  of  the  criminal  law  cannot  be  achieved  without  la\N-)ers,  who 
alone  have  command  of  that  body  of  continuous  and  long  continued  ex- 
perience of  the  legal  handling  of  concrete  cases  which  is  an  indis- 
pensable quarry  of  materials  for  the  reformer  of  law.  Yet  it  cannot 
be  achieved  solely  by  lawyers.  It  calls  for  co-operation  of  penologist, 
psychologist,  and  sociologist,  and  perhaps  of  many  more.  Above  all, 
however,  it  will  not  achieve  itself. 

Scientific  study  of  law  is  no  less  important  to  the  community  than 
scientific  study  of  medicine.  Few  diseases  threaten  civilization  more 
persistently  than  the  manifold  forms  of  anti-social  action  that  we  call 
crimes.  Some  part  of  the  millions  that  arc  annually  devoted  to  study 
of  the  former  might  be  made  to  yield  rich  results  if  used  to  endow  study 
of  the  latter.  The  faith  in  legislatures  that  leads  us  to  commit  this 
subject  to  time  and  chance  is  as  naive  as  the  faith  of  the  Hindu  who, 
when  an  epidemic  of  cholera  is  raging,  can  see  no  harm  in  using  the 
same  tank  for  drinking  purposes  and  for  bathing  and  washing  his 
clothes.  The  legal  science  of  to-day,  with  its  functional  attitude,  its 
study  of  law  in  action  as  well  as  law  in  books,  its  insistence  upon  justice 
through  rules  in  contrast  to  abstractly  just  rules,  and  its  insistence  upon 
the  limitations  on  effective  legal  action  and  the  importance  of  discovering 
means  of  making  legal  rules  achieve  their  purpose,  could  be  made  to  do 
great  things  in  the  domain  of  criminal  law.  We  ought  to  have  some 
of  the  best  minds  in  our  law  schools  at  work  to  discover  how  and  how 
far  the  criminal  law  actually  secures  the  social  interests  which  we  rely 
upon  it  to  secure ;  they  should  be  studying  how  far  it  is  possible  in 
practice  to  secure  these  interests  and  their  manifold  phases  by  means 
of  criminal  law ;  they  should  be  studying  how  criminal  law  and  judicial 
administration  thereof  may  be  made  to  do  that  part  of  the  task  of 
maintaining  and  furthering  civilization  for  which  they  are  fitted  and  of 
which  they  are  capable  in  the  most  effective  way  with  the  least  sacrifice 
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of  the  social  interest  in  the  individual  human  life.  Work  of  this  sort 
goes  on  in  medical  schools,  in  engineering  schools,  and  in  chemical 
laboratories,  where  our  faith  in  political  machinery  does  not  blind  us. 
Yet  the  problem  of  giving  practical  effect  in  action  to  a  principle  of 
securing  as  many  interests  as  we  may  with  the  least  sacrifice  of  other 
interests,  or  specifically  in  criminal  law,  the  problem  of  maintaining  the 
general  security,  the  security  of  social  institutions  and  the  general  morals 
at  the  maximum  compatible  with  the  least  sacrifice  of  the  interest  in  the 
individual  moral  and  social  life,  calls  for  as  long-continued,  as  profound, 
as  scientific  study  and  research  as  any  with  which  our  richly  endowed 
laboratories  are  busied. 

Not  by  an  analytical  scheme  or  rigid  system  worked  out  logically 
in  libraries  on  the  sole  basis  of  books  and  law  reports,  which  has  been 
the  lawyer's  idea ;  not  by  abandoning  the  experience  of  the  past  pre- 
served in  the  law  reports  and  turning  exclusively  to  administrative  non- 
legal  expert  agencies,  which  is  the  idea  of  the  layman,  may  we  expect 
to  achieve  lasting  results.  The  condition  of  criminal  law  calls  for 
continuous  intelligent  bringing  to  bear  upon  the  fundamental  problem 
and  its  applications  in  detail  of  all  that  legal  and  social  and  medical 
science  have  worked  out.  Such  study,  such  research,  is  as  worthy  of 
support,  as  deserving  of  endowment  and  would  yield  as  fruitful  results 
as  any  of  the  manifold  forms  of  scientific  research  that  are  receiving 
such  support  and  endowment  on  every  hand.  Upon  such  study  and  the 
thoroughness  with  which  it  is  done  the  future  of  the  criminal  law 
depends. 

RoscoE  Pound 
Harvard  Law  School 
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§  5.  The  Juridical  Norm 

Docs  the  social  norm,  whose  foundation  and  object  1  have  just 
determined,  have  the  same  amount  of  severity  in  every  part?  Its 
violation  (and  by  this  it  is  recognized)  always  involves  a  social  reaction 
within  the  group.  But  does  this  reaction  always  have  the  same  char- 
acter? Or,  on  the  contrary,  are  there  differences  in  the  way  in  which  it 
is  produced,  from  which  a  sort  of  scale  of  values  in  the  regulations  of 
the  social  norm  can  be  deduced? 

The  reply  to  these  questions  is  in  the  affirmative.  The  norm  is  one 
in  foundation,  general  character,  and  object ;  but  it  is  ccnnplex  and 
diverse  in  the  intensity  of  the  social  reaction  which  its  violation  pro- 
duces. Without  developing  this  point  thoroughly,  a  task  which  in 
itself  alone  would  require  many  pages,  I  will  state  that  the  social  norm 
contains  one  may  say  three  parts  which  are  superimposed  upon  each 
other  according  to  an  ascending  scale,  which  overlap  each  other,  whose 
respective  fields  are  infinitely  variable  according  to  time  and  country, 
but  which,  nevertheless,  always  appear  to  the  observer.  The  social 
norm  in  its  entirety  includes  economic  norms,  moral  norms,  and 
juridical  norms. 

The  economic  norm  regulates  all  the  acts  of  men  which  concern 
the  production,  circulation,  and  constunption  of  riches.  I  use  this 
word  in  a  general  sense  to  designate  everything  capable  of  giving 
satisfaction  to  a  human  need.  Economic  facts  are  those  which  there  is 
most  tendency  to  assimilate  to  the  facts  of  the  physical  and  living 
worlds ;  many  economists  have  even  wished  to  make  use  of  mathematics 
in  their  studies,  as  is  done  in  physics.  At  nearer  view,  this  is  seen 
certainly  to  be  an  error.  All  the  facts  which  it  has  been  agreed  to 
call  economic  derive  from  individual  acts,  voluntary  and  conscious,  and 
are  only  the  social  reactions  produced  by  these  acts.  The  scarcity  of  a 
product,  over  production,  the  raising  of  prices,  industrial  crises,  the 
elevation  of  salaries,  and  all  the  other  economic  phenomena  are  the 
consequences  of  individual  human  acts,  more  or  less  conscious,  accom- 
plished according  to  or  contrary  to  the  social  norm  concerning  the 
production,  circulation,  and  consumption  of  the  things  necessar>'  to  fill 
the  needs  of  men  'lining  in  society.  The  violation  of  the  economic 
rule,  when  it  is  only  economic,  produces  a  social  reaction  which  affects 
only  the  production  and  use  of  riches. 

No  one  disputes  the  existence  of  these  economic  norms  in  so  far 
as  they  are  social  norms.     No  one  disputes  that  their   foundation   is 

*  The  first  part  of  this  article  was  published  in  the  December  1920  issue  of 
the  Coi,UMBiA  Law  Review  at  page  817. 
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society  itself,  that  they  rest  upon  the  very  fact  of  economic  solidarity, 
and  on  this  point  no  one  thinks  of  making  the  objection  that  the  fact 
of  solidarity  cannot,  because  it  is  only  a  fact,  serve  as  the  foundation 
for  a  rule  and  cannot  give  rise  to  an  obligation.  This  obligation  exists 
and  its  sanction  is  the  economic  reaction  which  its  violation  produces. 
If  no  objection  is  made  to  the  imperative  force  of  the  economic  norm, 
I  do  not  see  how  it  can  be  made  to  the  imperative  force  of  the  juridical 
norm  to  which  I  am  coming. 

The  social  norm  includes,  and  this  is  the  second  step,  a  totality  of 
moral  regulations.  In  using  this  expression,  I  do  not  mean  a  rule  resting 
upon  a  superior  principle  formulated  a  priori  and  expressing  the 
criterion  of  what  is  in  oneself,  good  or  bad,  and  therefore  commanded 
or  forbidden.  Does  morality  so  understood  exist?  This  is  a  con- 
siderable problem  which  has  impassioned  men  ever  since  they  began  to 
think,  but  which  is  beyond  the  reach  of  positive  science  and  which  I  am 
not  concerned  with  discussing. 

I  mean  here,  by  moral  rules,  those  which  apply  to  every  man 
living  in  some  country  at  a  given  period,  which  impose  upon  him  a 
certain  attitude  in  his  external  manifestations,  in  regard  to  his  clothes, 
his  dwelling,  his  worldly  relations  as  well  as  his  religious  practices.  In 
a  word,  by  moral  rules  I  mean  those  which  oblige  every  man  to 
conform  in  his  external  life  to  that  totality  of  practices  which  are 
called  the  customs  of  a  society.  If  he  docs  not  conform  to  them,  he 
meets  a  spontaneously  produced  social  reaction  more  or  less  strong, 
but  certain.  These  rules  have  by  this  very  fact  an  obligatory  character. 
This  appears  as  well  in  the  style  of  clothes  as  in  practices  of  a  higher 
nature.  The  man  who  appears  in  a  public  place  with  a  costume  which 
it  is  not  custoniar>'  to  wear  in  such  a  place  will  be  pointed  at,  and  some- 
times excluded  and  rendered  incapable  of  repeating  this  fault.  In 
certain  countries  where  religious  beliefs  penetrate  still  more  deeply 
into  individual  consciences,  the  man  who  does  not  perform  certain 
religious  practices  is  set  down  as  infamous.  It  would  be  easy  to  multiply 
examples  of  this  kind. 

Here  then  is  a  social  norm  whose  imperative  force  must  be 
recognized.  Nevertheless,  it  has  no  foundation  but  the  social  fact  itself. 
The  objection  is  not  raised  to  it  that  it  is  founded  only  on  a  fact,  not 
on  a  superior  principle.  Its  object  is  the  relations  of  individuals  living 
in  society,  and  it  is  founded  on  the  very  existence  of  these  relations. 
Man  is  subject  to  it  because  he  is  man  and  as  such  is  included  in  the 
bonds  of  social  discipline,  nothing  more.  This  is  a  positive  rule,  directly 
derived  from  the  social  fact.  Neither  the  economic  norm  nor  the  moral 
norm  are  as  such  juridical  norms.  Every  juridical  norm  is  either  moral 
or  economic;  but  every  moral  or  economic  norm  is  not  necessarily 
juridical.  It  is  necessary  then  to  determine  the  moment  when  the  eco- 
nomic or  moral  norm  becomes  juridical.    But  first  of  all  it  is  necessary 
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to  say  of  the  moral  norm  what  has  already  been  said  of  the  economic 
norm,  that  is,  that  if  its  exclusively  social  and  positive  foundation 
renders  it  obligatory,  I  cannot  see  why,  when  it  acquires  the  character 
of  a  judicial  norm,  it  should  cease  to  be  obligatory  and  why  it  must 
then  be  attached,  to  become  imperative,  to  a  superior  principle,  a  meta- 
physical doctrine. 

In  a  doctrine  which  on  the  eve  of  the  war  and,  it  must  be  con- 
fessed, because  of  the  influence  of  German  jurists,  received  greater  and 
greater  credit  in  France,  it  was  taught  that  an  economic  or  moral  rule 
becomes  a  legal  rule  only  when  it  is  formulated  and  sanctioned  by  the 
State  or  at  least  accepted  and  sanctioned  by  it  directly  or  indirectly.  As 
long  as  the  State  has  not  intervened,  they  say,  under  one  form  or 
another,  openly  or  tacitly,  there  can  be  an  economic  or  moral  rule  of 
conduct,  but  there  is  no  juridical  norm.  The  rule  of  law  is  the  command 
of  a  superior  will  to  an  inferior  will ;  the  superior  will  can  only  be  that 
of  the  State.  In  consequence,  there  is  no  rule  of  law  except  when  the 
State,  as  the  commanding  power,  imposes  its  will  upon  its  subjects. 
This  intervention  can  be  more  or  less  direct.  The  State  may  have 
attained  a  greater  or  lesser  d^^cc  of  formation  and  development. 
This  fact  makes  little  difference,  it  is  said ;  the  idea  of  a  rule  of  law 
implies  the  existence  of  the  State,  because  the  State  alone  can  give  it 
the  imperative  character  which  is  its  essential  character,  and  the  State 
alone  can  cause  the  intervention  of  compulsion  which  is  the  indispensable 
condition  to  the  existence  of  law. 

It  is  known  that  the  special  inspirer  of  this  doctrine  of  the  state 
is  Hegel,  whose  influence  on  the  judicial  thought  of  Germany  has  been 
considerable.  * 

The  greatest  jurisconsult  of  modem  Germany,  Ihering,  has  clearly 
affirmed  this  idea.  He  defines  law  as  "the  totality  of  the  rules  of  com- 
pulsion which  are  applied  in  a  State".  "Two  elements,"  he  says,  "make 
up  this  definition:  the  rule  (Norme)  and  the  realization  of  this  rule 
by  compulsion  (Zwang)."  Thus  only  those  rules  receive  the  name  of 
rules  of  law  >\'hich  are  established  by  society  and  which  have  com- 
pulsion behind  them.  Now,  as,  according  to  Ihering,  the  State  has  by 
definition  the  monopoly  of  compulsion  in  a  g^vcn  territory,  those  are 
rules  of  law  only  which  have  behind  them  state  compulsion,  "Those 
only  are  rules  of  law,"  says  Ihering,  "which  the  State  invests  with  this 
character," '  The  great  majority  of  German  jurists  teach  the  same 
doctrine. 

An  exception  should  nevertheless  be  made  of  Giercke,  who  pro- 
tested  against    this    doctrine   and    tried    to    combine    the    contradictory 

*For  the  analysis  of  the  political  and  judicial  doctrine  of  Hegel,  see  Duguit, 
The  Law  and  the  State  (1917)  31  Harvard  Law  Rev.  57,  and  /.  /.  Rousseau, 
Kant,  and  Hegel  (1918)  Rei'ue  du  droit  publU  325. 

M  Ihering,  Der  Zweck  im  Recht   (1st  ed.  1877)   310-313. 
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notions  of  law  distinct  from  the  State  and  law  derived  from  the  State. 
"Between  law  and  the  State,"  he  writes,  "there  is  a  connection  of  a 
particularly  close  and  internal  nature.  Law  is  innate  in  the  State. 
Law  springs  from  the  State  no  more  than  the  State  springs  from  law. 
But  both,  though  having  individual  reasons  for  existence,  are  developed, 
the  one  by  the  other, — to  be  completed  one  by  the  other  .  .  .  Today, 
the  State  acts  as  an  agent  forming  law.  But  the  State  thereby  be- 
comes neither  the  primary  source  of  law  nor  its  only  formatory  agent. 
The  primary  source  of  law  lies  rather  in  the  common  consciousness 
of  a  social  existence.  The  common  belief  that  something  is  law  needs, 
to  arrive  at  its  realization  as  a  rule  of  law,  materialization  by  a  social 
expression  .  .  ,  Most  often  this  expression  takes  place  through  the 
State,  the  principal  role  of  which  is  to  express  in  law  the  juridical  con- 
sciousness of  the  people.  But  social  organisms  other  than  the  State 
can  formulate  law  .  .  .  Juridical  life  and  state  life  are  two 
autonomous  sides  of  social  life.  While  power  is  the  rational  condition 
for  the  State,  so  much  so  that  the  State  without  absolute  power  is  not 
a  State,  it  makes  no  difference  to  the  idea  of  law  that  there  exist  for  it 
means  of  external  power,  and  law  without  power  and  action  still 
remains  law."  * 

It  is  necessary  also  to  recognize  the  effort  made  by  Jellinek  to 
diminish  the  consequences  logically  following  the  dominant  doctrine, 
according  to  which  law  is  an  exclusive  creation  of  the  State.  In  order 
that  there  may  be  a  rule  of  law,  according  to  Jellinek,  it  is  necessary, 
but  it  is  sufficient,  that  there  be  guarantees  of  the  application  of  this 
rule,  guarantees  which  will  doubtless  most  often  consist  in  the  inter- 
vention of  the  force  of  the  State,  but  which  can  consist  in  some  other 
thing,  which  can,  for  instance,  reside  in  the  force  of  public  opinion, 
in  the  general  organization  of  the  State.  "It  is  not,"  he  writes,  "the 
material  constraint  {Der  Zwang),  but  guarantees  of  which  compulsion 
is  only  one  method,  which  are  the  essential  sign  of  rules  of  law.  These 
in  truth  are  not  norms  of  compulsion,  but  guaranteed  norms."  ' 

There  was  in  France  before  the  war  a  marked  tendency  in  the 
young  school  of  publicists  to  treat  the  rules  of  law  as  the  exclusive 
creation  of  the  State.  My  colleague  and  friend  Jeze  has  reproached  me 
several  times  with  confusing  the  political  and  moral  point  of  view  with 
the  juridical  point  of  view.  Notably,  he  writes  about  public  administra- 
tion: "Professor  Duguit  shows  clearly  from  the  sociological  point  of 
view  the  modem  tendency  towards  the  extension  of  public  administra- 
tion. He  does  not  reveal  the  juridical  criterion  which  permits  us  to 
recognize  whether  juridical  process  on  the  part  of  the  public  adminis- 
tration was  willed  in  any  given  case."  ^ 

*Giercke,   Le  fondement  du  droit   public   et  les  nouvellea   theories  du   droit 
public;  Zeitschrift  fur  die  gesammte  StaatswissenschafPen   (1874,  Tubingen)    179, 
•Jellinek,  Allgemeinc  Staatslehre    (1900)    303-306. 
*  Principes   aeneraux  du   droit  adtninistratif    (2nd   ed.    1914)    247. 
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The  older  I  grow,  the  more  I  study  and  penetrate  the  depths  of 
the  problem  of  law,  the  more  I  am  convinced  that  law  is  not  a  creation 
of  the  State;  that  it  exists  apart  from  the  State;  that  the  idea  of  law 
is  entirely  independent  of  the  idea  of  the  State;  and  that  a  rule  of  law 
is  imposed  upon  the  State  as  upon  individuals;  that  the  State  is 
limited  in  its  action  by  any  rule  of  law ;  that  it  should  be,  that  it 
cannot  but  be  so  limited ;  that  social  life  would  be  impossible  if  it  were 
not.  Now  it  would  be  impossible  to  understand  how  it  could  be  so 
limited,  if  law  were  an  exclusive  creation  of  the  State,  if  a  rule  of 
law  existed  only  when  an  economic  or  moral  rule  was  formulated  or 
accepted  by  the  State. 

It  is  said,  it  is  true,  that  the  State  creates  law,  but  that  it  is 
bound  by  it  because  it  subjects  itself  to  it  voluntarily;  that  the  State 
limits  itself.  This  doctrine  is  defended  by  the  greatest  Germrin  juris- 
consults, notably  Ihering  and  Jellinek.  It  is  not  practically  admissible, 
(since  a  voluntary  limitation  is  not  a  limitation),  because,  if  the  State 
is  not  limited  by  law,  there  is  no  public  law,  and  that  there  should  be 
no  public  law  is  impossible.  In  truth,  however,  this  way  of  reasoning 
is  more  sentimental  than  juridical,  and  it  is  always  by  the  observation 
of  facts  that  every  solution  must  be  established. 

Now,  in  fact,  there  exist  social  groups  in  which  no  political  dif- 
ferentiation exists;  that  is,  no  difference  between  individuals  who  wish 
to  impose  their  wills  upon  others,  to  direct  others,  and  those  who  accept 
these  orders,  this  direction,  which  is  even  imposed  upon  them  by  com- 
pulsion. There  exist,  in  fact,  certain  societies  where  no  differentiation 
has  yet  arisen  between  governors  and  governed.  Do  rules  of  law  exist 
in  such  societies?  It  cannot  be  denied  that  they  do.  Sociologists  give 
as  an  example  Eskimo  tribes  among  whom  no  political  differentiation 
exists,  but  where  there  appear  certain  rules  of  which  individuals  have 
a  more  or  less  obscure  consciousness.  They  compose  what  I  have 
already  called  a  social  discipline,  which  must  exist.  Without  it,  there 
would  be  no  permanent  group.  The  sanction  of  the  rule  is  indeed  still 
unorganized ;  but  it  exists  none  the  less :  it  consists  in  the  sf)ontaneous 
reaction  of  the  entire  group  against  the  authors  of  a  violation. 

We  are  now  confronted  by  this  reasoning:  it  is  possible  for  a 
rule  of  law  to  exist  by  itself  before  the  State  and  apart  from  it; 
but  if  this  is  so,  it  is  because  man  has  a  more  or  less  clear  idea  of  a 
superior  principle  to  which  he  tends  to  conform ;  in  a  word,  if  there 
is  a  law  apart  from  and  above  the  State,  it  is  a  natural  law  in  the 
traditional  sense,  a  law  resting  upon  a  superior  principle,  revealed  to 
human  reason,  of  which  primary  consciousnesses  have  an  intuitive 
knowledge,  of  which  the  superior  consciousness  of  civilized  man  has  a 
clearer  idea,  a  principle  for  whose  realization  man  works  perpetually 
with  a  continuous  effort.  Let  no  one  speak  then  of  a  positive  founda- 
tion given  to  law ;  to  affirm  the  existence  of  a  law  independent  of  the 
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notions  of  law  distinct  from  the  State  and  law  derived  from  the  State. 
"Between  law  and  the  State,"  he  writes,  "there  is  a  connection  of  a 
particularly  close  and  internal  nature.  Law  is  innate  in  the  State. 
Law  springs  from  the  State  no  more  than  the  State  springs  from  law. 
But  both,  though  having  individual  reasons  for  existence,  are  developed, 
the  one  by  the  other, — to  be  completed  one  by  the  other  .  .  .  Today, 
the  State  acts  as  an  agent  forming  law.  But  the  State  thereby  be- 
comes neither  the  primary  source  of  law  nor  its  only  formatory  agent. 
The  primary  source  of  law  lies  rather  in  the  common  consciousness 
of  a  social  existence.  The  common  belief  that  something  is  law  needs, 
to  arrive  at  its  realization  as  a  rule  of  law,  materialization  by  a  social 
expression  .  .  .  Most  often  this  expression  takes  place  through  the 
State,  the  principal  role  of  which  is  to  express  in  law  the  juridical  con- 
sciousness of  the  people.  But  social  organisms  other  than  the  State 
can  formulate  law  .  .  .  Juridical  life  and  state  life  are  two 
autonomous  sides  of  social  life.  While  power  is  the  rational  condition 
for  the  State,  so  much  so  that  the  State  without  absolute  power  is  not 
a  State,  it  makes  no  difference  to  the  idea  of  law  that  there  exist  for  it 
means  of  external  power,  and  law  without  power  and  action  still 
remains  law."  * 

It  is  necessary  also  to  recognize  the  effort  made  by  Jellinek  to 
diminish  the  consequences  logically  following  the  dominant  doctrine, 
according  to  which  law  is  an  exclusive  creation  of  the  State.  In  order 
that  there  may  be  a  rule  of  law,  according  to  Jellinek,  it  is  necessary, 
but  it  is  sufficient,  that  there  be  guarantees  of  the  application  of  this 
rule,  guarantees  which  will  doubtless  most  often  consist  in  the  inter- 
vention of  the  force  of  the  State,  but  which  can  consist  in  some  other 
thing,  which  can,  for  instance,  reside  in  the  force  of  public  opinion, 
in  the  general  organization  of  the  State.  "It  is  not,"  he  writes,  "the 
material  constraint  {Der  Zwang),  but  guarantees  of  which  compulsion 
is  only  one  method,  which  are  the  essential  sign  of  rules  of  law.  These 
in  truth  are  not  norms  of  compulsion,  but  guaranteed  norms."  ^ 

There  was  in  France  before  the  war  a  marked  tendency  in  the 
young  school  of  publicists  to  treat  the  rules  of  law  as  the  exclusive 
creation  of  the  State.  My  colleague  and  friend  Jeze  has  reproached  me 
several  times  with  confusing  the  political  and  moral  point  of  view  with 
the  juridical  point  of  view.  Notably,  he  writes  about  public  administra- 
tion: "Professor  Duguit  shows  clearly  from  the  sociological  point  of 
view  the  modem  tendency  towards  the  extension  of  public  administra- 
tion. He  does  not  reveal  the  juridical  criterion  which  permits  us  to 
recognize  whether  juridical  process  on  the  part  of  the  public  adminis- 
tration was  willed  in  any  given  case."  ® 

*  Giercke,   Le  fondement  du  droit   public   et   les  nouvelles   theories  du   droit 
public;  Zeitschrift  fiir  die  gesamntte  Staafswissenschafi^en   (1874,  Tubingen)    179. 

•Jellinek,  Allgemeine  Staatslehre    (1900)    303-306. 

*  Principes   aeneraux  du   droit   administratif    (2nd   ed.    1914)    247. 
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have  pointed  it  out  in  my  book,  L'^tat,  le  droit  ohjectif  et  la  loi 
positive,  "  but  I  made  the  mistake  of  not  carrying  it  far  enough. 

M.  Scelle  writes  concerning  the  responsibility  of  the  State:  "Here 
one  of  the  consequences  of  the  distinction,  still  too  little  investigated,  be- 
tween standardizing  laws  and  constructive  laws  might  be  utilized  .  .  . 
the  constructive  law  being  of  no  use  except  to  put  into  practice  the 
principles   laid  down  by   the  standardizing  law." " 

Many  jurists  have  completely  failed  to  recognize  this  distinction. 
There  is  no  sign  of  it  in  the  German  school  nor  among  the  publicists 
who  see  in  every  rule  of  law  a  creation  of  the  State,  nor  even  among 
those  who,  like  Jellinek,  g^ve  some  place  to  the  spontaneous  forma- 
tion of  law.  In  France,  Saleilles  and  Michoud  speak  indeed  of  judicial 
technique,  but  they  give  it  such  an  important  place  that  it  alone 
absorbs,  or  almost  absorbs,  the  whole  domain  of  juridical  rules.  *** 

The  standardizing  rule  of  law  or,  properly  speaking,  the  juridical 
norm,  is  the  rule  which  imposes  upon  every  man  living  in  society  a 
certain  abstention  or  a  certain  action.  It  commands  or  prohibits,  which- 
ever way  you  wish  to  put  it ;  for  command  and  prohibition  are  in 
reality  identical,  prohibition  being  the  command  of  a  certain  absten- 
tion and  command  the  prohibition  of  a  certain  abstention.  In  speaking 
of  command,  I  do  not  mean  the  order  formulated  by  a  superior  will 
addressing  itself  to  a  subordinate  will.  That  is  a  positively  inadmissible 
idea,  as  I  have  already  said,  because  it  implies  the  recognized  existence 
of  a  will  which  must  be  by  nature  superior  to  other  wills.  The 
juridical  norm  is  imperative  in  this  sense  only,  that  it  is  the  social 
statute  which  must  of  necessity  bind  all  the  individual  members  of  a 
group.  It  is  the  very  condition  of  the  maintenance  of  social  life. 
The  individual  is  conscious  of  this  rule,  with  more  or  less  obscure 
consciousness.  But  however  primitive  he  may  be,  he  knows,  he  under- 
stands, he  has  at  least  an  intuitive  knowledge,  that  if  he  did  not 
conform  to  it,  the  whole  social  group  would  react  against  him,  and 
that  rules  can  be  established  to  assure  directly  or  indirectly  the  execu- 
tion of  the  norm.  These  are  precisely  the  constructive  or  technical  rules 
of  law. 

Thus  I  call  constructive  or  technical  rules  of  law  those  which  are 
established  to  assure  as  far  as  possible  respect  for  and  applications  of 
the  standardizing  rules.  They  organize  means ;  they  take  measures ; 
they  establish  competencies  and,  in  brief,  they  create  processes  of  law  to 
assure  the  sanction  of  the  juridical  norm.  The  Germans  have  a  con- 
venient word  to  designate  the  object  of   constructive   rules,  the  word 

•p.  551  et  seq. 

•  (1912)   Revue  du  droit  public  660. 

"  Cf.  the  very  remarkable  works  already  mentioned  of  Geny  and  Michoud, 
and  also  Saleilles,  De  la  personnalite  juridique  (1910).  On  the  distinction  be- 
tween standardizing  and  constructive  rules  see  the  interesting  thesis  of  M 
Reglade,  La  coutume  en  droit  public  (1919,  Bordeaux). 
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Anspruch,  for  which  we  have  no  French  equivalent  and  which  it 
seems  to  me  is  most  exactly  translated  by  the  expression  "process  of 
law".  All  processes  of  law,  in  some  form  or  other,  tend  to  cause  the 
intervention  of  some  one  in  control  of  force  with  the  result  of  imposing 
the  carrying  out  of  the  law  by  compulsion.  They  are  more  or  less 
energetic,  more  or  less  cleverly  organized,  but  this  is  always  the  final 
goal  towards  which  they  tend.  Constructive  rules  also  establish  the 
conditions  under  which  the  one  who  is  in  possession  of  force  can 
intervene ;  they  determine  his  powers,  and  the  effect  and  extent  of  his 
decisions. 

Constructive  rules  of  law  imply  the  existence  of  a  State,  more  or 
less  embryonic  or  more  or  less  developed.  It  is  not  necessary,  as  will 
be  seen  later,  "  for  them  to  be  formulated  in  a  positive  written  law. 
Many  are  simply  customary  and  have  never  been  either  formulated  or 
even  approved  by  positive  law.  But  incontestably  a  constructive  rule, 
being  in  sum  the  organic  rule  of  compulsion,  implies  that  there  is  in  a 
given  group  a  monopoly  of  compulsion,  and  in  consequence,  a  State ; 
since,  as  will  be  seen  later,  there  is  a  State  only  when  there  is  a 
monopoly  of  compulsion,  and  there  is  a  State  as  soon  as  this 
monopoly  exists.     This  is  the  indispensable  characteristic  of  the  State. 

The  constructive  rule  of  law,  if  it  implies  the  existence  of  the  State, 
does  not  therefore  receive  its  imperative  character  from  the  State. 
This  is  impossible  since,  as  has  already  been  said,  the  pretended  orders 
of  the  State  emanate  from  an  individual  or  from  a  group  of  individuals, 
whose  wills  cannot  be  wills  commanding  other  individual  wills  which 
are  subordinate  and  obedient.  This  hierarchy  of  wills  does  not  exist 
and  cannot  exist.  Constructive  rules  are  imperative  in  proportion  as 
they  are  connected  with  a  juridical  norm  whose  execution  is  their  object. 
Behind  every  constructive  rule  in  order  that  it  may  be  obligatory,  there 
should  exist  a  juridical  norm  the  application  of  which  and  respect  for 
which  it  tends  to  guarantee.  To  make  my  whole  thought  clear,  it  is 
enough  to  choose  a  very  simple  example. 

The  rule:  "Thou  shalt  not  kill  another,  unless  thou  be  attacked  by 
him"  is  in  itself  a  rule  of  law,  a  juridical  norm  imposing  itself  upon 
every  man  living  in  society.  It  is  not  only  a  moral  rule ;  it  is  also  a 
rule  of  law.  It  is  a  rule  of  law  not  because  there  is  a  superior  princi- 
ple, an  eternal  principle  of  natural  law  obliging  every  man  to  respect 
the  life  of  his  fellow,  but  because  there  is  a  rule  which  has  penetrated 
the  consciousness  of  men  living  in  the  same  social  group  who  understand 
that  the  very  conditions  of  social  life  demand  respect  by  each  for  the 
lives  of  others.  The  rule  which  forbids  homicide  became  a  rule  of 
law  from  the  moment  when  it  was  understood  that  elements  of  the 
social  force  should  be  set  in  motion  in  a  permanent  manner  to  furnish  a 
sanction  for  this  rule.    This  prohibition  of  homicide  was  a  rule  of  law 

"  Infra.  §  10. 
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long  before  its  formulation  into  a  positive  penal  law.  It  is  necessary 
to  go  even  farther  and  to  say  that  most  modem  codes  do  not  formulate 
it  at  all :  they  presuppose  it  but  without  formally  stating  it.  They  con- 
tain only  more  or  less  rigorous,  more  or  less  complicated  arrangements 
to  furnish  a  sanction  for  it.  As  much  could  be  said  about  most  of 
the  misdeeds  punished  by  positive  law.  All  the  arrangements  inscribed 
in  the  penal  code  or  the  code  of  criminal  procedure  are  technical  or 
constructive  arrangements  designed  to  guarantee  respect  for  prohibitive 
or  imperative  penal  norms. 

In  civil  legislation  we  perceive  first  constructive  norms  which 
create  and  organize  the  technique  necessary  to  put  in  motion  the  few 
standardizing  rules  which  determine  the  obligations  of  individuals  in 
their  mutual  relations.  If  we  take  the  Code  Napoleon  as  an  example, 
subtracting  family  law,  we  shall  find  three  juridical  norms,  no 
more :  liberty  of  contract,  respect  for  property,  and  the  obligation  to 
repair  the  damage  done  another  by  a  wrongful  act.  All  the  other 
dispositions  are  of  a  technical  or  constructive  nature ;  they  receive  their 
obligatory  force  from  the  three  standardizing  rules,  the  carrying  out  of 
which  is  their  object. 

The  great  mass  of  our  positive  laws  is  thus  composed  of  con- 
structive or  technical  measures  which  imply  a  more  or  less  highly 
developed  political  organization.  They  are  really  addressed  to  the 
governors  or  their  agents.  It  is  possible  for  them  not  to  be  formulated 
by  the  State.  Although  they  imply  the  existence  of  a  State,  they  may 
be  only  customar}' ;  yet  they  are  obligatory  upon  the  governors  and 
their  agents.  This  obligatory  force  can  only  be  explained  if  it  is 
admitted  that  they  have  to  support  them  the  standardizing  rule  whose 
application  they  tend  to  guarantee.  It  remains  then  to  decide  the 
moment  at  which  a  social  norm,  either  moral  or  economic,  acquires  the 
character  of  a  juridical  norm,  capable  of  serving  to  support  a  con- 
structive rule,  as  we  have  just  defined  it. 

In  the  preceding  paragraph  I  have  already  given  the  answer  which 
must  now  be  amplified  and  explained.  A  social  rule,  either  economic 
or  moral,  acquires  the  character  of  a  juridical  norm  at  the  moment 
when,  for  varying  reasons,  the  minds  of  the  mass  in  any  society  under 
consideration,  understand  that  the  sanction  of  this  rule  can  be  assured 
in  a  permanent  manner  by  a  social  reaction  which  is  more  or  less  fully 
organized.  Here,  as  formerly,  I  am  formulating  an  entirely  general 
proposition,  but  one  which  it  is  easy  to  apply  according  to  the  degree  of 
development  of  the  societies  under  consideration. 

If  we  take  a  society  in  an  absolutely  primitive  state,  in  which  no 
trace  of  political  differentiation  is  yet  manifest,  as  in  the  Esquimo 
societies  of  which  I  have  spoken  before,  a  social  norm  becomes  a 
juridical  norm  at  the  moment  when  there  appears  in  the  otherwise 
obscure  consciousness  of  the  mass  of   their  members  the   feeling  that 
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the  entire  group  will  react  in  a  permanent  and  constant  way  against 
the  violator  of  this  rule.  Often  in  primitive  populations  this  feeling  of 
the  necessity  for  a  permanent  social  sanction  is  expressed  in  what 
Americans  call  lynching.  Moreover,  this  almost  unanimous  feeling  that 
a  certain  rule  should  have  a  permanent  sanction  appears  in  the  recog- 
nition of  personal  vengeance  as  legitimate  and  to  a  certain  extent  as 
regulated  by  custom.  These  are  the  first  forms  of  the  sanction  given 
a  rule  of  law,  the  most  primitive  manifestations  of  the  consciousness 
that  a  certain  social  rule  has  become  a  juridical  norm.  There  is  at  this 
stage  no  real  constructive  rule. 

When,  in  a  group,  the  differentiation  between  the  governors  and 
the  governed  has  taken  place,  it  is  not  necessary  in  order  that  a 
social  rule  may  become  a  juridical  norm  that  it  be  formulated  by  the 
governors  into  a  positive  law ;  it  is  not  even  necessary  that  it  be 
accepted  or  approved  by  the  governors.  It  is  still  enough  that  the  minds 
of  the  mass  feel  that  the  sanction  of  this  rule  should  be  assured  by  the 
force  which  is  at  the  disposal  of  the  governors.  Long  before  the  idea 
of  positive  law  was  formed  in  men's  minds  and  was  realized  by  the 
establishment  of  a  written  legislation,  there  were  rules  of  law.  Long 
before  the  governors  were  asked  to  frame  laws,  they  were  asked  to 
assure  in  a  regular  and  permanent  manner  the  sanction  of  such  and  such 
a  rule.  The  jurisdictional  function  appeared  in  societies  long  before 
the  legislative  function.  This  was  logical,  and  all  that  is  known  of 
the  history  of  very  ancient  law  tends  to  prove  it.  It  must  not  be  said 
then  that  the  social  rule  became  a  juridical  norm  at  the  moment  when 
the  State  or  the  governors  recognized  it,  ascertained  it,  formulated  it, 
and  provided  a  sanction  for  it,  but  rather  at  the  moment  when  the 
minds  of  the  mass  felt  a  consciousness  more  or  less  clear,  but  certain, 
that  the  governors  should  normally  and  regularly  intervene  to  enforce 
respect  for  this  rule,  to  punish  its  infringers,  to  abolish  all  the  acts 
which  would  violate  it,  and  to  repair  as  far  as  possible  the  social  dis- 
order produced  by  its  infraction. 

Even  at  the  period  of  social  evolution  called  legislative,  as  that  in 
which  we  live,  that  is  to  say,  the  period  when  we  consider  that  every 
juridical  norm  should  receive  expression  in  positive  law,  it  would  be 
an  error  to  believe  that  a  rule  of  law  exists  only  when  formulated  in 
law.  The  inverse  proposition  would  be  nearer  the  truth,  that  is,  that 
a  measure  of  the  governors  is  a  law  only  when  it  formulates  a  rule 
already  created  as  a  juridical  norm  by  the  consciousness  of  the  in- 
dividuals making  up  the  social  group  under  consideration.  Even  in 
modern  societies  what  makes  a  rule  of  law  is  not  the  decision  of  posi- 
tive legislation,  it  is  the  consciousness  that  this  rule  should  receive  a 
positive  and  organized  sanction  from  the  governors.  There  are  rules 
which  are  formulated  in  law  and  which,  nevertheless,  are  not  yet  rules 
of  law;  and  there  are  rules  of  law  w^ich  are  not  yet  inscribed  among 
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the  positive  laws.  The  laws  which  formulate  rules  which  are  not  yet 
juridical  rules  are  powerless,  and  the  legal  measures  which  they  ordain 
remain  useless.  The  social  norm  which  has  become  a  juridical  norm, 
before  law  has  ascertained  it  and  has  ordained  a  means  of  sanction,  is 
not  guaranteed  by  a  regularly  organized  legal  process.  Nevertheless,  its 
violation  produces  such  a  social  reaction  that  it  is  never  long  before 
the  positive  legislator  intervenes. 

It  would  be  possible  to  give  many  examples  of  this  douWe 
phenomenon  from  modem  societies.  For  instance,  the  obligation  to 
guarantee  help  to  the  old,  the  infirm  and  the  incurable  who  are  with- 
out resources,  evidently  existed  as  a  juridical  norm  before  the  law  of 
July  14,  1905,  which  intervened  to  make  it  certain  and  to  ordain  its 
sanction.  This  law  only  made  certain  and  furnished  a  sanction  for 
an  already  existing  juridical  rule.  On  the  other  hand,  the  law  of  April 
5,  1910,  has  formulated  to  no  purpose  the  obligation  of  workmen  and 
peasants  to  retire ;  it  has  not  made  of  it  a  juridical  norm,  properly 
so-called.  The  great  majority  of  peasants  and  more  than  two-thirds 
of  the  workmen  affected  by  the  law,  have  not  obeyed  it.  This  obligation 
of  retirement  has  not  yet  entered  into  the  consciousness  of  the  masses 
and  the  governing  power  would  be  powerless  to  put  into  play  the  l^al 
processes  created  by  this  law  to  assure  its  execution.  The  rule  of 
obligatory  retirement  will  become  a  juridical  norm  only  when  the  con- 
sciousness of  the  masses  is  filled  with  the  idea  that  the  governors  must 
really  impose  the  execution  of  such  an  obligation  by  force.  Other 
examples  might  be  mentioned,  but  it  seems  useless. 

It  is  important  nevertheless  to  add  that  even  the  premature  inter- 
vention of  the  legislator  can  have  a  very  efficacious  influence  on  the 
formation  of  the  juridical  consciousnes  of  a  nation  and  that  measures, 
which  at  the  time  when  they  were  imposed  did  not  have  the  character 
of  juridical  norms,  have  acquired  it  soon  after  and  much  more  quickly 
than  if  they  had  not  been  imposed  by  the  positive  legislator.  Positive 
law — and  I  shall  come  back  to  this  point  more  particularly  in  Section 
11 — does  not  create  objective  law;  but  it  is  incontestably  an  important 
factor  in  its  formation. 

However  this  may  be,  the  preceding  observation  is  true.  The  inter- 
vention of  the  positive  legislator  even  at  our  period,  which  is  above  all 
that  of  positive  law,  is  powerless  to  give  to  a  rule  the  character  of  a 
juridical  norm,  unless  such  rule  already  has  it;  and  a  juridical  norm, 
which  has  this  character  before  being  formulated  by  law,  imposes 
itself  upon  the  legislator  himself,  for  he  is  led  by  the  force  of  circum- 
stances to  recognize  it  soon  and  to  provide  a  sanction  for  it.  Nothing 
to  my  mind  better  illustrates  that  it  is  not  the  positive  legislator  who 
makes  the  rule  of  law,  but  that  it  is  formed  apart  from  him  and  im- 
poses itself  upon  him.  He  ascertains  it  and  nothing  more.  At  the  most 
in  the  case  of  an  anticipatory  ascertainment,  he  can  hasten  the  forma- 
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tion  of  a  state  of  consciousness  from  which  there  issues  a  new  norm. 

As  for  constructive  rules,  they,  it  is  true,  are  a  creation  of  positive 
law.  They  contain  the  enunciation  of  the  technical  procedure  meant  to 
bring  about  the  realization  of  the  juridical  norm.  But  it  cannot  be  tcx> 
often  repeated  that  even  with  constructive  rules  it  is  not  the  positive 
legislator  who  gives  the  obligatory  character  in  the  sense  explained 
above.  They  receive  their  imperative  force  from  the  juridical  norm 
whose  realization  they  tend  to  assure  and  from  the  state  of  conscious- 
ness which  understands  that  they  have  this  object  and  are  able  to  attain 
it.    Otherwise  they  remain  inert,  without  value  or  result. 

It  is  the  state  of  consciousness  before  described  which  is  in  the 
end  the  creative  source  of  law.  Two  essential  factors  contribute  to 
its  formation,  two  facts  which  I  call  the  sentiment  of  sociality  and 
the  sentiment  of  justice.  These  two  facts,  which  are  easily  observed,  arc 
closely  interwoven,  but  analysis  should  distinguish  between  them.  I 
speak  of  sentiments  because  the  word  is  very  comprehensive  and  also 
seems  to  me  to  designate  exactly  the  elements  I  have  in  mind.  The 
words,  notion,  conception,  idea,  have  certain  definite  inplications,  which 
here  would  not  correspond  exactly  to  the  reality. 

I  speak  of  sentiments,  because  it  is  not  a  question  of  a  theoretical 
idea  of  human  consciousness ;  it  is  not  a  question  of  the  notion  of  a 
superior  principle  imposing  itself  as  absolute,  but  of  the  ascertainment 
of  a  fact — the  social  fact;  of  the  ascertainment  of  its  most  con- 
stitutive element,  solidarity  in  its  two  forms,  solidarity  by  similitudes, 
and  solidarity  by  division  of  labor,  or,  following  the  expression  of 
Hegel,  the  system  of  needs.  If,  in  regard  to  this  first  element,  I  speak 
of  sentiment  and  not  of  notion,  it  is  because  to  the  great  mass  of  men 
this  idea  of  social  solidarity  is  ill  defined ;  it  is  an  obscure  perception, 
half  unconscious;  indeed,  I  should  call  it  an  intuition  if  Bergsonian 
philosophy  had  not  given  a  meaning  to  this  word  which  I  do  not  mean 
to  attribute  to  it. 

I  speak  of  sentiments,  because  I  apply  the  word  to  an  element  which 
plays  a  considerable  part  in  the  formation  of  the  juridical  norm,  which 
I  have  been  very  wrong  in  not  setting  forth  clearly  enough  in  my 
preceding  works ;  an  element  which  is  more  easily  defined  in  terms  of 
what  it  is  not  than  in  terms  of  what  it  is, — the  sentiment  of  justice. 
The  sentiment  of  sociality  and  the  sentiment  of  justice — these  are  the 
two  elements  which  cooperate  in  forming  in  men's  mind,  at  a  given 
moment,  the  consciousness  that  a  certain  rule  is  a  juridical  norm. 

§  7.  The  Sentiment  of  Sociality 
AND  THE  Sentiment  of  Justice 

The  first  of  these  is  the  sentiment  which  exists  at  a  given  moment 
among  the  mass  of  men  composing  any  considerable  social  group,  tribe, 
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family,  city,  or  nation,  that  the  bond  of  solidarity  which  upholds  social 
integration  would  be  broken  if  respect  for  a  certain  economic  or  moral 
rule  were  not  provided  with  a  sanction  by  legal  process.  It  is  not 
always  the  same  economic  or  moral  rules  whose  violation  is  felt  to 
involve  a  rupture  of  the  social  bond.  But  this  sentiment  exists  in 
regard  to  certain  rules  and,  when  it  exists  unanimously  or  almost 
unanimously  in  men's  minds,  the  norm  under  consideration  becomes  a 
juridical  norm.  The  rules  which  have  this  character  are  not  always  the 
same.  In  a  certain  country,  at  a  certain  period,  certain  rules,  which  at 
present  have  this  character,  did  not  have  it,  or  will  not  have  it  at 
other  periods  and  in  other  countries.  A  constant  criterion  cannot  be 
pointed  out,  but  only  a  perpetually  changing  criterion  which  is  never- 
theless always  perceptible. 

In  fact,  it  is  wrong  to  say  that  it  is  impossible  really  to  determine 
the  moment  when  the  majority  of  minds  acquired  the  consciousness  of 
a  social  sanction  which  should  be  given  to  a  certain  rule.  It  may  be 
hard ;  it  is  not  impossible.  It  is  precisely  the  normal  mission  of  the 
jurist  to  try  to  detennine  this  moment,  and  to  determine  it  by  observa- 
tion alone,  the  only  scientific  method  in  the  social  field  as  in  the  field 
of  the  physical  world.  This  consciousness  is  assuredly  very  obscure,  a 
sort  of  intuition  more  or  less  confused  in  most  minds.  At  all  periods 
it  is  clearer  in  some,  or  those  who  may  be  called  the  leaders,  those 
who  have  been  called  by  the  more  pompous  name  of  "beacons".  In 
all  societies,  the  most  humble  as  well  as  the  great  modern  societies,  there 
are  such  leaders  of  opinion.  But  at  the  same  time,  it  must  be  stated 
that  those  who  appear  the  strongest  and  present  themselves  as  expressing 
the  opinion  of  the  mass,  are  not  always  faithful  interpreters  of  its  senti- 
ments. An  entire  study  of  social  psychology,  often  hard,  but  not  im- 
possible, into  the  details  of  which  I  can  not  enter  here,  must  be  made. 
It  is  enough  to  indicate  the  general  nature  of  the  manifestations  of 
this  consciousness  of  social  solidarity, — of  the  necessity  of  giving  a 
sanction  to  certain  rules, — as  well  as  to  point  out  the  causes  of  error 
which  one  must  be  careful  to  avoid. 

My  point  of  view  evidently  encounters  an  immediate  objection, 
always  the  same,  moreover,  and  one  which  I  find  at  every  step  in  the 
attempt  to  establish  a  rule  of  law  on  an  exclusively  positive  basis. 
To  found  law  only  on  the  sentiment  of  the  mass  of  minds,  that  a 
certain  rule  is  essential  for  the  maintenance  of  social  solidarity,  that 
its  violation  would  destroy  the  solidarity,  that  therefore  it  should 
receive  an  organized  sanction,  is,  it  is  said,  to  give  law  a  singularly 
fragile  basis.  Nothing,  it  is  said,  is  so  precarious,  changing,  vague, 
unsettled,  as  the  opinion  of  men.  The  passions, — hate,  envy, — all  the 
innumerable  causes  of  human  failings,  intervene,  and  the  rule  of  law 
so  understood  can  be  only  the  product  of  the  caprice  of  the  masses,  if 
not  of  the  madness  of  certain  individuals. 
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The  objection,  I  have  said  before,  at  first  sight  is  not  lacking  in 
force,  but  it  disappears  completely  if  we  consider  that  those  who  raise 
it  are  at  3  point  of  view  entirely  different  from  mine.  A  discussion  pre- 
supposes that  the  disputants  pursue  the  same  object,  and  place  them- 
selves on  the  same  ground.  Now,  those  who  raise  the  preceding 
objection  and  I  are  pursuing  different  objects  and  also  place  ourselves 
upon  entirely  different  grounds.  They  claim  to  determine  what  a 
rule  of  law  is  in  itself,  the  absolute  and  always  identical  rule  of  law, 
the  ideal  which  a  people,  a  nation,  any  society  whatever,  should  always 
pursue.  They  place  themselves  at  an  extra-scientific  and  purely  meta- 
physical point  of  view.  My  intention,  on  the  other  hand,  is  to  lay 
aside  wholly  all  juridical  metaphysics.  I  do  not  try  to  determine  what 
ideal  or  absolute  law  is.  I  have  a  profound  conviction  that  this  may 
be  the  subject  of  a  belief,  but  not  of  a  scientific  determination.  In  this 
positive  field,  I  try  to  determine  only  at  what  moment  a  certain  rule, 
of  which  the  mass  of  individuals  in  a  social  group  has  a  more  or 
less  clear  consciousness,  becomes  a  rule  of  law.  From  this  point  of 
view,  the  only  answer  to  the  question  is  this ;  it  is  at  the  moment  when 
minds  of  the  mass  have  the  sentiment,  that  the  respect  for  this  rule 
is  so  essential  to  the  maintenance  of  social  solidarity  that  they  demand 
the  institution  of  a  sanction  for  it.  I  do  not  say  that  this  rule  will 
then  be  necessarily  good  and  in  conformity  with  a  superior  ideal  of 
law ;  I  only  say  that  it  is  then  a  rule  of  law  in  the  social  group  under 
consideration. 

There  is,  I  have  said,  another  element  which  intervenes  to  a  large 
extent  in  the  formation  of  a  rule  of  law  and  which  is  closely 
connected  with  the  first :  it  is  the  sentiment  of  justice.  Here,  again,  we 
must  be  careful  not  to  conceive  this  as  a  notion  of  that  which  is  just 
in  itself.  In  speaking  of  the  sentiment  of  justice,  I  have  in  mind  only 
the  more  or  less  vague  idea  which  men  form  for  themselves  at  a  certain 
period  and  in  a  certain  group  of  what  is  just  or  unjust.  The  idea  of 
what  is  just  or  unjust  is  infinitely  variable  and  changing.  But  the 
sentiment  of  the  just  and  of  the  unjust  is  a  permanent  element  in 
human  nature.  It  is  found  in  all  periods  and  in  all  degrees  of  civiliza- 
tion, in  the  souls  of  all  men,  in  the  wisest  as  in  the  most  ignorant. 
Exactly  what  is  the  sentiment  of  justice  and  what  is  its  part  in  the 
formation  of  a  rule  of  law,  is  a  very  grave  and  complex  problem 
solution  of  which  I  can  only  outline  here. 

The  sentiment  of  justice  cannot  be  disputed.  It  can  even  be  said 
that  it  affirms  itself  with  more  force  the  stronger  the  attack  made  upon 
it.  The  monstrous  crimes  committed  against  justice  by  a  nation  of  prey 
have  provoked  in  the  world  an  immense  wave  of  reprobation,  and 
never  has  the  sentiment  of  justice  shown  itself  so  powerful  as  during 
the  occurrence  of  the  abominations  of  the  great  war.  They  aroused 
in  all  peoples  a  flash  of  indignation  which  united  them  in  a  powerful 
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coalition.  Let  it  not  be  said  that  the  idea  of  justice  is  a  simple  ideal 
without  practical  force.  The  grand  spectacle  of  which  we  were  specta- 
tors has  proved  decisively  that  the  sentiment  of  justice  is  a  powerful 
reality  and  that  the  positive  conception  of  law.  as  founded  on  the 
double  sentiment  of  sociality  and  justice,  is  not  a  chimera. 

I  say  the  sentiment  of  justice  as  I  said  the  sentiment  of  sociality, 
and  not  the  idea  of  justice  any  more  than* the  idea  of  sociality,  to  show 
that  in  my  thought  it  is  not  a  question  here  any  more  than  previously  of 
an  o  priori  notion,  of  the  conception  of  a  superior  principle.  Man  has 
the  sentiment  that  he  is  responsible  to  other  men  because  he  is  a  social 
being;  this  is  the  sentiment  of  sociality.  But  at  the  same  time  he  has  the 
sentiment  that  he  is  an  individual,  with  a  certain  autonomy,  he  has  the 
sentiment  of  being  himself,  the  sentiment  of  his  ego,  an  egoistic  senti- 
ment in  the  proper  and  etymological  sense  of  the  word,  an  egoistic 
sentiment  of  which  the  sentiment  of  justice  is  in  truth  only  a  prolonga- 
tion. Justice  is  not  a  rational,  absolute  idea,  revealed  by  reason.  It  is 
a  sentiment  belonging  to  human  nature.  The  activity  of  man  is  always 
dominated  by  the  double  sentiment  of  his  social  character  and  of  his 
individual  autonomy.  This  last  is  in  reality  the  sentiment  of  justice. 
Every  act  which  attacks  it  directly,  while  at  the  same  time  attacking 
social  solidarity,  api)ears  to  man  contrary  to  the  fundamental  social 
norm.  The  entire  group  rises  against  the  author  of  such  an  act,  and 
the  norm  which  it  violates  then  acquires  the  juridical  character. 

Far  be  it  from  me  to  think  of  claiming  that  in  all  times  and  in  all 
countries  the  same  acts  seem  contrary  to  or  in  conformity  with  justice. 
It  would  be  so  if  justice  rested  on  a  rational,  universal,  a  priori  prin- 
ciple. The  sentiment  of  justice,  like  all  human  things,  has  always 
varied  in  its  application  and  its  developments.  But  nevertheless,  reduced 
to  its  essential  elements,  it  has  a  double  object,  always  changing  in  its 
manifestations,  but  always  identical  at  bottom,  and  showing  the  double 
form  into  which  is  translated  the  more  or  less  clear  or  obscure  thought 
of  every  individual  about  the  affairs  of  social  life. 

Every  man  has  the  sentiment  that  each  individual  should  receive  a 
reward  proportional  to  the  services  he  renders  in  the  social  group;  or, 
in  other  words,  that  each  individual  should  receive  in  the  group  a  place 
corresponding  to  the  part  which  he  plays  in  it,  to  the  services  he  renders 
it.  Of  course  I  do  not  claim  that  this  is  so  in  fact  and  that  there  is  a 
distribution  of  advantages  among  the  men  of  the  same  group  propor- 
tional to  the  services  which  each  one  renders  the  group.  But  I  say  that 
in  all  individual  consciousnesses  there  is, a  strong  and  permanent  aspira- 
tion that  this  be  so.  It  is  justice  so  understood  that  Aristotle  and  the 
theologians  call  distributive  justice. 

The  sentiment  of  justice  is,  in  the  second  place,  the  sentiment  in- 
herent in  every  human  consciousness  that  in  the  exchange  of  rewards 
and  services  which  constitutes  above  all  the  social  bond  and  brings  about 
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solidarity  by  division  of  labor,  there  should  be  as  far  as  possible  equal- 
ity between  the  rewards  and  services  exchanged.  I  do  not  say  that  this 
is  true  in  fact  any  more  than  before;  but  I  claim  that  in  all  men  there 
is  a  strong  and  permanent  aspiration  to  bring  about  this  equality,  and 
that  attacks  on  this  sentiment  always  arouse  sooner  or  later  a  flash  of 
consciousness  which  ends  in  the  establishment  and  the  sanction  of  a 
social  norm  which  then  acquires  a  juridical  character.  The  justice 
which  we  are  here  considering  is  that  which  Aristotle  and  the  theo- 
logians called  "commutative  justice".  ^^ 

In  every  social  group  there  has  always  been  and  will  always  be,  at 
a  given  moment,  a  certain  general  conception  of  justice.  There  have 
always  been  and  always  will  be  certain  recognized  norms,  such  that  he 
who  violates  them  attacks  the  sentiment  of  justice.  The  things  for- 
bidden or  conmianded  by  these  rules  have  varied  and  will  vary  infinitely. 
Things  which  formerly  seemed  just  no  longer  appear  so  today.  But 
that  which  seems  unjust  always  seems  so  because  it  is  contrary  to  what, 
at  the  moment  under  consideration,  is  felt  to  be  commutative  or  dis- 
tributive justice.  The  rule  of  justice  as  it  is  understood  can  be  violated ; 
it  is  violated  constantly.  But  I  have  already  said  that  it  asserts  itself 
more  clearly  the  more  it  is  violated  because  each  violation  of  it  arouses 
a  more  energetic  reaction.  The  sentiment  of  justice  asserts  itself  even 
in  the  consciousness  of  those  who  violate  the  rules  it  inspires. 

This  sentiment  of  justice  is  variable  in  its  modalities  and  in  its 
applications ;  but  it  is  general  and  constant  in  its  foundation,  which  ij 
both  proportion  and  equality.  It  is  so  inherent  in  the  nature  of  man, 
social  and  individual  at  the  same  time,  that  I  am  tempted  to  say  that 
it  exists  as  a  form  of  our  social  intelligence.  By  that  I  mean  that 
man  can  picture  social  affairs  to  himself  only  in  the  frame  of  justice, 
only    by    subjecting    them    always    to    the    criterion    of    commutative 

"The  analysis  of  the  sentiment  of  justice  has  been  made  by  St.  Thomas 
Aquinas  on  terms  which  has  never  been  surpassed  and  which  will  not  be  out  of 
place  to  repeat:  "Justice  has  to  do  only  with  our  relations  with  our  neighbor; 
.  .  .  it  only  applies  to  acts  and  exterior  things,  and  even  then  it  visualizes  in  a 
special  aspect  in  the  relations  which  they  serve  to  establish  between  man  and  man. 
Private  justice  applies  to  every  private  person  in  so  far  as  this  person  is  a  part 
of  the  community,  as  a  part  of  the  whole.  Now^  when  it  is  a  question  of  part  of 
the  whole,  there  arc  two  classes  of  orders  to  consider;  that  between  individual 
and  individual,  as,  for  itvstance,  that  of  one  private  person  in  regard  to  another, 
and  this  is  the  class  of  order  regulated  by  commutative  justice,  whose  object  is 
to  regulate  the  mutual  relations  of  private  individuals.  In  the  second  place,  there 
is  the  order  which  should  exist  between  the  whole  and  its  part;  and  this  is  the 
same  which  reigns  between  the  community  and  the  different  people  who  com- 
pose it.  This  order  is  regulated  by  distributive  justice,  whose  object  is  the 
division  of  common  goods  according  to  a  certain  proportion.  In  consequence. 
there  are  really  two  kinds  of  justice,  commutative  justice  and  distributive  justice. 
The  general  form  of  justice  is  equality.  In  this,  distributive  justice  does  not 
differ  from  commutative  justice.  Only,  equality  is  perceived  in  one  (distributive 
justice)  in  its  geometric  relation,  and  the  other  (commutative  justice)  in  its 
arithmetic  relation."  Summa  Theologica  (Lachet  ed.)  2nd  part  of  the  2nd  part, 
question  LVIII,  art.  8;  question  LXI,  art.  I  and  art.  II.  Vide,  VIII,  pp.  449, 
490,  and  494. 
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justice  and  distributive  justice  when  he  visualizes  them.  This  picture, 
fo  some  obscure,  incomplete,  uncertain,  to  others  clear,  strong  and 
definite  in  expression,  has  existed  in  every  man  at  every  period. 

The  human  being  is  social  and  individual ;  as  such,  he  is  dominated 
and  led  by  two  sentiments,  variable  in  their  manifestations  and 
modalities,  but  permanent  and  identical  in  their  essential  elements,  the 
sentiment  of  sociality  and  the  sentiment  of  justice.  Once  this  is  made 
clear,  I  can  finish  defining  what  makes  a  rule  of  law. 

I  have  said :  A  moral  or  economic  rule  becomes  a  rule  of  law  at 
the  moment  when  it  is  the  unanimous  or  almost  unanimous  feeling  of 
the  individuals  composing  the  social  group  under  consideration,  that 
social  solidarity  would  be  gravely  compromised  if  respect  for  this  law 
were  not  guaranteed  by  the  use  of  the  social  force.  I  now  add  that  in 
order  that  there  may  be  a  rule  of  law,  the  sanction  of  a  social  rule  by 
the  use  of  collective  force  must  be  in  conformity  with  commutative 
justice  and  distributive  justice  at  the  moment  under  consideration,  so 
that  the  non-sanction  of  this  rule  would  be  contrary  to  this  double  senti- 
ment, because  the  act  which  violates  the  said  law  is  an  attack  on  one  of 
these  two  forms  of  justice.  The  consciousness  in  the  mass  of  in- 
dividuals in  a  given  group  that  a  certain  moral  or  economic  rule  is 
necessary  for  the  maintenance  of  social  solidarity,  the  consciousness 
that  it  is  just  to  establish  a  sanction  for  it,  these  are  the  two  essential 
elements  in  the  formation  and  the  transformation  of  a  rule  of  law. 

In  thus  bringing  in  the  sentiment  of  justice,  it  seems  to  me  that 
I  finish  the  work  of  eliminating  the  objection  formerly  noted,  which 
consisted  in  saying  that  the  mere  opinion  of  the  mass  of  individuals 
about  what  is  contrary  to  or  in  conformity  with  social  solidarity  cannot 
be  given  as  the  foundation  of  law,  because  opinion  is  absolutely  fragile, 
ignorant,  and  changeable;  because  it  has  no  value  in  itself,  and  because 
the  great  majority  of  individuals  have  no  opinions. 

I  replied  that  if  indeed  the  great  majority  of  individuals  have  not 
a  clear  opinion  of  what  constitutes  social  solidarity,  there  is  a  sentiment, 
obscure  perhaps,  but  deep  and  real,  of  social  solidarity,  which  can  give 
a  positive  basis  to  rules  of  law.  I  say  now  that  for  a  rule  to  be  a 
juridical  norm,  it  is  not  enough  that  it  be  in  conformity  with  the  feel- 
ing of  social  solidarity,  it  must  also  correspond  to  the  sentiment  which 
the  mass  of  minds  have  of  justice.  Because  of  the  very  fact  that  there 
is  a  society  of  men,  this  consciousness  of  justice  exists  more  or  less 
distinctly,  more  or  less  strongly,  but  surely,  in  all  men.  It  exists  even  in 
those  who  violate  it  most  openly,  granted  of  course  that  they  are  not 
in  a  pathological  condition.  It  will  be  said,  of  course,  that  though  this 
sentiment  of  justice  exists,  it  is  purely  contingent  and  essentially  vari- 
able, which  does  not  make  the  rule  considered  as  just,  a  just  rule  in 
reality. 

It  is  still  the  same  objection,  eliminated  several  times  if  not  refuted. 


34  COLUMBIA  LAW  REVIEW 

I  do  not  claim  to  determine  the  foundation  of  an  absolute  rule  of  law, 
but  the  positive  foundation  of  a  social  rule  of  law.  This  foundation 
can  only  be  found  in  society  itself ;  it  can  only  reside  in  the  sentiments 
which  are  the  essential  source  of  human  acts,  and  these  I  believe  I 
have  defined.  '^ 

[to  be  continued] 

Leon  Duc.uit 
Dean,  Faculty  of  Law, 

University  of  Bordeaux 

**  Much  has  been  written  on  the  idea  of  justice,  and  I  do  not  claim  to  give 
a  complete  bibliography.  I  limit  myself  to  indicating  a  few  recent  works  written 
by  professional  jurists.  2  Geny,  hffthodc  d'interpretation  (2nd  ed.  1919)  109; 
Van  dcr  Eycken,  MHhode  positive  dc  linterpritation  juridiquc  (1907)  332; 
Gareis,  Vom  Begriff  dcr  Gercchtichkeit  (1907);  Stammler,  Die  Lchre  von  dem 
rcchtluhen  Reckir  (1902),  particularly  pp.  21-168. 


THE  WAR  CLAUSE  IN  LIFE  INSURANCE 
POLICIES 

The  increasing  number  of  conflicting  decisions  interpreting  the  war 
clause  in  life  insurance  policies  is  emphasizing  the  confusion  in  which 
this  branch  of  contract  law  has  been  left  by  the  war.  The  usual 
war  clause,  exempting  the  company  from  liability  if  the  assured  dies 
"while  in  the  service",  etc.,  is  broad  enough,  if  given  a  literal  meaning 
to  preclude  from  recovery  the  beneficiary  of  anyone  who  has  taken 
the  oath  of  a  soldier  or  sailor,  whether  he  is  guarding  a  swivel-chair 
in  Washington  or  "going  over  the  top"  in  France  when  he  meets  his 
death.  ^  Is  the  fair  meaning  to  exempt  the  insurer  from  liability  when 
the  assured  dies  as  a  result  of  causes  operating  as  commonly  among 
civilians  as  among  soldiers  and  in  circumstances  no  different  from 
those  of  civilian  life,  merely  because  the  assured  went  through  the 
form  of  raising  his  right  hand  and  taking  the  oath  of  allegiance?  Or, 
even  if  the  fair  meaning  of  the  clause  is  to  condition  the  promise  of  the 
insurer  upon  the  assured's  abstention  from  war  service,  ought  not  the 
law,  in  moulding  the  legal  obligation  to  be  imposed  upon  the  insurer  in 
consequence  of  his  agreement  with  the  assured  and  the  acceptance  of 
premiums,  disregard  the  qualifying  terms  of  the  agreement  and  prevent 
a  forfeiture?  To  effectuate  the  insurer's  intentions  in  inserting  the 
clause,  his  liability  should  be  limited,  unless  he  has  assumed  the  addi- 
tional war  risk,  only  where  the  death  of  the  assured  was  the  result  of 
a  hazard  peculiar  to  the  war,  subject  to  the  individual  company's  ability 
to  pay  as  affected  by  the  war  losses  of  such  company. 

How  can  the  real  intention  of  the  insurer  be  ascertained?  The 
relatively  few  cases  dealing  with  the  war  clause,  which  were  decided 
before  1914,  ^  determined  few  questions  and  afford  no  adequate  rules 
for  interpreting  the  war  clauses  in  modem  life  policies;  for  the  collec- 
tion of  statistical  data  has  made  the  calculation  of  risks  in  the  modem 
life  policy  more  scientific,  and  consequently  the  policy  is  more  free 
from  restrictions  of  any  kind  than  the  policy  of  a  generation  ago.  ' 

*  See  the  following  cases,  where  the  assured  died  of  disease  in  camps  in  the 
United  States:  Miller  v.  lUmois  Bankers'  Life  Ass'n  (Ark.  1919)  212  S.  W. 
310;  Rcid  V.  American  Sat.  Assur.  Co.  (Mo.  App.  1920)  218  S.  W.  957;  Rud- 
dock V.  Detroit  Life  Ins.  Co.  (Mich.  1920)  177  N.  W.  242.  See  also  Mattox  v. 
Nrw  England  Mui.  Life  Ins.  Co.  (Ga.  App.  1920)  103  S.  E.  180  (Assured  died 
of  pneumonia  aboard  a  transport  bound  for  France)  ;  Sandstedt  v.  American 
Cent.  Life  Ins.  Co.  (Wash.  1920)  186  Pac.  1069,  and  Slaughter  v.  Protective 
Uague  Life  Ins.  Co.  (Mo.  App.  1920)  223  S.  W.  819  (Assured  died  of  pneu- 
monia in  France). 

•See  4  Joyce.  Law  of  Insurance  (2nd  ed.  1918)  §  2237;  3  Cooley,  Briefs 
OH  the  Law  of  Insurance  (1905)  2217;  Provident  Savings  Life  Assurance  Society 
of  N.  Y.  V.  Belleu'  (1904)  35  Can.  Sup.  Ct.  35  (when  risk  attached  to  soldiers 
sent  to  the  Boer  War). 

•See  William  F.  Ophart,  Effects  of  the  War  upon  Insurance  (1918.  pub- 
lished by  Carnegie  Endowment  for  International   Peace)    57  et  seq. 
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The  words  of  the  present  war  clause  seem  to  tnake  status  the  basis  of 
the  asumption  of  the  risk.  But  the  very  practice  of  the  companies  in 
waiving  these  clauses  by  granting  permits  *  indicates  quite  strongly 
that  status  was  not  the  basis  of  calculating  the  risks  assumed,  and  that 
even  the  companies  have  repudiated  such  interpretation.  On  the  other 
hand,  it  is  quite  certain  that  the  insurers  desired  to  be  relieved  of 
liability  in  case  of  death  due  to  some  hazard  of  war,  unless  they 
provided  otherwise. 

Furthermore,  "increase  of  hazard"  was  not  the  condition  intended 
to  relieve  the  insurer  from  liability  under  the  contract;  but,  as  it  will 
appear  presently,  rather  the  death  of  the  assured  as  a  result  of  such 
increase  of  hazard  due  to  the  war  was  the  condition  limiting  liability. 
Instead  of  "increase  of  hazard"  as  the  basis  for  assuming  the  new  in- 
surance of  men  who  might  possibly  be  called  into  service,  which  would 
be  the  only  sound  basis  under  normal  conditions,  the  companies,  out  of 
motives  of  business  generosity  and  patriotism,  pursued  a  policy  of 
accepting  a  limited  number  of  possible  war  risks  on  terms  which  were 
sufficiently  indefinite  to  afford  the  companies  the  protection  which  sub- 
sequent events  might  necessitate.  As  in  the  cases  where  the  parties  con- 
template that  their  rights  and  duties  under  a  contract  be  defined  or 
modified  by  subsequent  circumstances,  the  courts  determine  accordingly 
the  legal  relations  in  view  of  the  subsequent  events ;  '^  so  in  the  situation 
under  discussion  the  courts  ought  to  determine  the  extent  of  the  in- 
surer's liability  by  examining  not  only  the  data  existing  at  the  time 
the  contract  was  formulated  but  also  the  facts  that  have  since  become 
apparent,  and  which  the  insurer  intended  to  govern  his  conduct  toward 
policyholders  in  the  service. 

Prior  to  the  world  war,  the  insurance  companies  generally,  in 
accordance  with  the  tendency  of  liberalizing  the  contract,  removed  from 
life  policies  all  restrictions  on  residence  and  military  service,  because 
the  possibility  of  an  extensive  war,  in  which  the  United  States  would 
be  involved,  was  regarded  as  remote  by  actuaries  and  whatever  losses 
might  be  suffered  from  such  causes  should  be  distributed  over  the 
entire  body  of  policyholders  according  to  the  social  function  of  insur- 
ance. ^  With  the  Vera  Cruz  incident,  some  companies,  apprehensive, 
began  inserting  such  clauses,  though  most  of  the  companies,  believing 
the  possible  increased  losses  as  negligible,  refrained  from  doing  like- 
wise.    With  the  outbreak  of   the  War   in    1914,   insurance   companies 

■*  See  statement  of  Mr.  Francis  V.  Keesling,  infra.  Mr.  Shepherd,  the 
actuary  of  the  Home  Life  Ins.  Co.  who  drew  up  the  clause  for  his  company 
under  the  direction  of  Mr.  Henry  Moir,  declared  that  such  permits  were  regularly 
granted  to  men  in  the  camps  in  this  country. 

•See  (1920)  20  Columbia  Law  Rev.  776,  778,  and  778  n.  10. 

*  Mr.  Shepherd  was  my  informant.  See  Address  of  William  A.  Hutcheson, 
Second  Vice-President  and  Actuary,  Mutual  Life  Ins.  Co.,  N.  Y.,  before  Ass'n 
of  Life  Ins.  Presidents,  on  Dec.  6,  1917,  at  p.  2.  Same  material  in  Gephart, 
op.  cit.,  57  et  seq. 
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began  inserting  military  service  restrictions,  evidently  anticipating  the 
action  of  such  residents  in  America  as  would  feel  so  keenly  on  the 
respective  merits  of  the  Europyean  controversy  as  to  take  a  fighting  part 
before  the  United  States  would  join  the  affray. '  The  real  change, 
however,  came  with  our  entrance  into  the  war.  * 

The  actuarial  world  had  no  certain  data  and,  therefore,  no  accurate 
basis  for  determining  what  the  risks  of  war  were.  The  Economic 
World  at  this  time  commented  editorially :  • 

"As  against  this  consideration,  however,  there  arises  another, 
namely,  that  from  their  very  nature  the  extra  hazards  of  war  have 
in  them  a  large  element  of  incalculability,  since  war  is  not  the  nominal 
[normal?]  state  of  human  society  and  thus  from  its  comparative  rarity 
as  well  as  from  its  great  changes  which  take  place  from  generation  to 
generation  in  the  methods  of  conducting  it.  it  affords  little  opportunity 
for  collecting  dependable  experience  in  the  insurance  sense.  Guesswork, 
therefore,  necessarily  plays  an  inordinate  part  in  the  calculation  of  the 
true  cost  of  war  risks  to  the  insurers." 

The  mortality  statistics  from  the  previous  American  wars  were 
soon  found  to  be  no  satisfactory  guide;  the  reports  from  the  warring 
powers,  necessarily  incomplete,  were  inadequate,  especially  in  view  of 
the  difficulty  of  telling  just  what  part  the  United  States  would  play  in 
the  actual  conduct  of  the  War.*®  During  the  Spanish-American  War, 
the  insurance  officials  who  had  placed  no  great  restrictions  in  the  policy 
had  their  judgment  vindicated  by  the  mortality  experience.  However, 
the  mortality  from  disease  and  wounds  in  other  wars  indicated  caution. 
The  progress  of  military  and  naval  sanitation  made  statistics  of  previous 
war  losses  from  disease — and  this  was  recognized  as  causing  the  greater 
part  of  our  losses  in  the  Spanish-American  War  and  in  previous  wars — 
practically  useless.  The  losses  of  the  European  insurance  companies 
could  furnish  no  accurate  guide,  though  their  experience  first  in  extreme 
liberality  and  then  under  economic  compulsion  in  charging  an  extra 
premitmi,  progressively  increasing  to  ten  per  cent.,  was  rather  in- 
structive.    Also  remembering  that  insurance  is  a  social  institution  pro- 

'  The  Miller  Case  seems  to  illustrate  this ;  for  the  policy  issued  on  March  6. 
1915,  declares  lor  non-liability  in  case  of  death  while  in  the  "service  ...  of 
any  government". 

*  For  an  estimate  of  the  amount  of  insurance  subject  to  the  war  risk,  see  the 
Address  of  Mr.  Hutcheson,  supra,  footnote  6,  at  p.  2. 

•  (April  28,  1917)  99  Economic  World  5%.  cited  in  Gephart,  op.  ciU.  8.  See 
also  an  Address  to  the  same  effect  by  Mr.  Henry  Moir,  Actuary  and  Director 
of  the  Home  Life  Ins.  Co..  former  President  of  the  Actuarial  Society  of 
America,  reprinted  in   (Sept.  21,   1918)    102  Economic  World  417. 

"  Most  of  this  data  may  be  found  in  the  reprints,  issued  by  the  Ass'n  of 
Life  Ins.  Presidents,  of  Mr.  William  A.  Hutcheson's  Address  on  Life  Insurance 
and  the  War  (Dec.  6,  1917),  and  of  the  letter  by  Mr.  Robert  Lynn  Cox,  General 
Counsel  and  Manager  of  the  Association  (July  14,  1916),  accompan>'ing  a  report 
of  a  special  committee  to  the  Association.  The  substance  of  these  may  be 
found  conveniently  in  Gephart,  op.  cit.,  57  et  seq.  and  105  et  seq.  See  also  the 
files  of  the  Economic  World  for  this  period,  especially  (1918)  102  Economic 
World,  417. 
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viding  "a  system  or  method  for  the  distribution  through  a  wide  area 
and  among  many  of  losses  sustained  by  an  individual,"  *  *  the  admin- 
istrators of  the  insurance  funds  recognized  their  duty  to  do  what  they 
could  to  ease  the  strain  on  certain  individuals  in  the  community  by  dis- 
tributing it,  without,  however,  jeopardizing  their  solvency.  The  Eco- 
nomic World  articulated  this  feeling  thus :  " 

"The  first  of  these  considerations  is  that  of  patriotic  duty,  involving 
the  employment  of  our  entire  system  of  insurance  in  all  its  varieties 
to  ease,  in  so  far  as  this  is  practicable  and  feasible,  the  strains  and 
hazards  of  war  for  the  community  at  large.  .  .  .  It  is  in  the  public 
interest  that  these  excesses  of  risk  for  the  relatively  few  should  be 
distributed  as  evenly  as  possible  over  the  entire  population,  and  it  is  a 
part  of  the  j>atriotic  duty  of  insurance  to  do  what  it  can  to  accomplish 
this  even  distribution.  .  .  .  Yet  underwriters  have  always  to  bear  in 
mind  the  overriding  obligation  to  maintain  their  solvency  and  not  to  do 
injustice  to  the  general  body  of  their  policyholders  in  order  that  they 
may  show  an  overfull  measure  of  patriotic  generosity  to  the  group  or 
groups  of  policyholders  particularly  exposed  to  the  hazards  of  war." 

In  other  words,  the  American  actuaries  had  no  certain  data  upon 
which  to  calculate  their  risks  and  in  fact  did  not  actually  know  what 
risks  they  were  willing  to  assume;  therefore,  they  drew  up  a  uniform 
war  clause,  which  was  broad  enough  to  exclude  whatever  risks  the 
exigencies  to  arise  might  require.  A  secretary  in  a  large  life  insurance 
company,  who  was  present  at  all  the  conferences  while  the  war  clause 
was  being  drawn  up  by  the  actuaries  of  his  company,  told  the  writer 
that  the  clause  was  purposely  drawn  so  broadly  with  the  view  that  the 
company  would  relax  the  rigid  application  as  the  conditions  might  war- 
rant; that,  in  effect,  hindsight  was  to  be  their  guide  in  treating  with 
claimants.    The  uniform  clause  read:** 

"During  the  first  ten  years  of  this  policy  military  or  naval  service 
in  time  of  war  is  a  risk  not  assumed  by  the  company  unless  the  in- 
sured shall  give  notice  thereof  to  the  company  within  thirty-one  days 
after  entering  on  such  service,  and  pay  such  extra  premiums  as  the 
company  may  fix  therefor.  In  event  of  the  insured  entering  upon  such 
service  and  failing  to  give  such  notice,  or  failing  to  pay  such  extra 
premiums  at  the  times  and  in  the  manner  required,  the  liability  of  the 
comp>any  for  death  of  the  insured  during  such  period  of  ten  years, 
while  engaged  in  or  as  a  result  of  such  service,  shall  be  limited  to  the 
reserve  at  the  time  of  death,  less  any  indebtedness  hereon  to  the 
company." 

"  Mr.  William  Brosmith,  General  Counsel  of  Travelers  Ins.  G).,  in  an 
Address  at  American  Life  Convention,  Omaha,  Neb.,  on  Sept.  2i,  1919,  reprinted 
in  (Dec.  20,  1919)  104  Economic  World  561. 

"  Supra,  footnote  9. 

"See  Report  to  Ass'n  of  Life  Ins.  Presidents  (July  12,  1916)  by  a  Com- 
mittee, of  which  Mr.  Henry  Moir  was  Chairman.  Also  cited  in  Gephart,  op. 
cit,  64.  For  the  English  clause,  see  Gephart,  op.  cit.,  73;  for  the  Queensland. 
Australia,  clause,  see  (July  26,  1919)  104  Economic  World  134. 
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This  clause,  or  some  modification  of  it,  many  companies  embodied  in 
their  contracts. 

The  practice  of  the  individual  companies  in  modifying  the  recom- 
mended clause,  or  in  granting  the  privil^es  sought  by  the  assured  in  the 
service,  is  illuminaing  on  the  question  of  what  risks  were  actually 
assumed.  ^*  All  companies  insisted  as  a  condition  of  the  issuance  of 
the  policy  that  the  assured  secure  a  permit  before  or  within  a  certain 
time  after  entering  the  service.  It  was  usually  granted  by  life  insur- 
ance companies,  to  whom  entrance  into  the  service  and  assignment 
to  a  camp  in  the  United  States  meant  no  increase  beyond  the  hazards 
of  ordinary  life.  ^*  If  the  assured  died  in  France  from  natural  causes 
or  from  causes  not  peculiar  to  the  war,  the  companies  paid  the  claims 
without  dispute,  though  the  assured  had  not  paid  the  extra  premiym 
charged  for  nor  secured  the  required  permit  for  service  abroad.  *• 

The  companies  differed  as  to  whether  to  distribute  the  possible 
losses  from  war  casualties  over  the  entire  body  of  policyholders  en- 
gaged in  the  service — it  would,  of  course,  be  unfair,  in  the  absence 
of  more  data  on  losses,  to  place  the  burden  on  the  old  policyholders — 
by  charging  a  uniform  fee  regardless  whether  in  service  in  this  country 
or  in  France,  or  to  exempt  the  ordinary-  soldier  in  this  country'  from 
any  extra  charge,  as  long  as  he  was  not  engaged  in  an  extrahazardous 
branch  of  the  service,  and  charge  a  flat  fee  as  soon  as  the  soldier  went 
across.'^  Mr.  Francis  V.  Keesling,  Vice-president  of  the  West  Coast- 
San  Francisco  Life  Ins.  Co.,  declared :  ** 

"The  companies,  however,  quite  generally  issued  'free  permits'  for 
services  within  the  continental  boundaries  of  the  United  States;  but 
uniformly  the  issuance  of  a  permit  for  foreign  service  was  conditioned 
upon  the  j)ayment  of  an  extra  premiimi  and  the  restriction." 

The  practice  of  the  claim-adjusting  departments,  though  not  at  all 
uniform,   would   indicate  that  the  companies   were   willing  to  pay   all 

**  For  a  discussion  of  the  war  clauses  and  the  practice  of  the  companies,  see 
Gephart,  op.  cit.,  61  et  scq.  and  65,  and  the  Report  of  Robert  Lynn  Cox  (May 
11,  1916)  to  the  Ass'n  of  Life  Ins.  Presidents. 

"  See  the  policies  cited  in  Gephart.  o/>.  cit.,  65  I't  st-q.  Mr.  Shepherd,  of  the 
Home  Life,  Mr.  O'Keeie,  of  the  Preferred  .Accident,  Dr.  C.  V.  Everett,  of  the 
Fidelity  and  Casualty,  and  Mr.  Robert  L.  Jones,  President  of  the  New  York  Life 
Underwriters  and  of  the  State  Mutual  Life,  made  statements  to  this  effect  to 
the  writer. 

*•  Such,  my  informants  told  me,  was  the  practice,  though  not  uniform.  The 
rarity  of  cases  involving  this  point,  which  must  have  arisen  frequently  during 
the  late  war,  is  a  confirmation  of  the  accuracy  of  my  information. 

"About  $37.50  or  $50.00  per  $1,000  under  the  former  plan  and  about  $100 
per  $1,000  under  the  latter  plan.  See  supra,  footnote  14.  See  Carlson  v.  Scandia 
Life  Ins.  Co.  (Wis.  1919)  174  N.  W.  896;  ^fattox  v.  New  England  Mut.  Life 
Ins.  Co..  supra,  footnote  1;  Sectiritv  Life  Ins.  Co.  v.  Bates  (Ark.  1920)  222 
S.  W.  740. 

"  "After-the-war  Life  Insurance  Problems:  The  War  Clause  and  Experiences 
of  Life  Insurance  Companies  in  Litigation  Thereunder",  an  Address  at  American 
Life  Convention,  Omaha,  Neb..  Sept.  22,  1919,  reprinted  in  (Jan.  24,  1920)  105 
Economic  World  130. 
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claims  for  deaths  occurring  in  this  country  or  in  France,  provided  that 
the  assured  was  not  killed  in  battle  or  death  did  not  result  from  some 
cause  peculiar  to  the  war.  ^*  Naturally,  in  paying  these  claims,  generally 
after  the  Armistice,  and  after  it  was  certain  that  the  losses  were 
likely  to  be  very  small,  the  companies  made  sure  to  insist  that  they  were 
doing  this  out  of  patriotic  or  business  liberality  and  strictly  repudiated 
the  existence  of  any  right  in  the  beneficiaries  to  enforce  payment. 

Besides,  the  war  losses  did  not  affect  the  normal  mortality  seriously. 

"An  inquiry  conducted  by  the  Connecticut  Insurance  Department 
indicates  that  war  claims,  meaning  all  deaths  suffered  by  men  in  the 
service,  not  including  influenza,  was  equivalent  to  about  a  6  per  cent 
increase  on  normal  mortality.  Reports  received  by  The  Insurance 
Press  confirm  this  figure.  On  that  basis  the  war  losses  by  life  insur- 
ance companies  of  the  United  States  in  1918  amounted  to  about 
$23,000,000."  20 

These  figures  do  not  show  what  percentage  of  war  losses  was  due 
to  the  new  insurance  accepted  with  the  intention  of  covering  the  addi- 
tional risk.  But  there  is  every  indication  that  it  was  of  negligible 
significance.  The  influenza  pandemic  increased  the  mortality  among 
service  men,  but  this  cause  increased  the  mortality  rate  even  among 
civilians.  ^^  Mr.  Arthur  Hunter,  former  President  of  the  Actuarial 
Society  of  America,  was  of  the  opinion  that  the  mortality  rate  among 
military  men  from  the  influenza  pandemic  was  not  much  greater  than 
among  civilians.  ^^  The  war  claims,  however,  constituted  a  relatively 
insignificant  item  in  the  claims  paid  out  during  this  period.  2-' 

"  Statements  to  this  effect  were  made  to  the  writer  by  numerous  insurance 
men,  including  Dr.  Everett,  Messrs.  O'Keefe,  Shepherd  and  Jones.  Compare  the 
testimony  of  the  insurance  agent.  Mr.  Scroggins,  in  Miller  v.  Illinois  Bankers'  Life 
Ass'n,  212  S.  W.  310,  311,  for  an  illustration  of  the  understanding  of  the  insur- 
ance world  as  to  what  risks  were  not  intended  to  be  excluded.  He  testified  as 
follows : 

"He  asked  me  if  the  policy  would  be  good  in  event  of  his  death  in  the 
service,  and  I  told  him  it  was  my  construction  of  the  war  clause  in  this  policy, 
if  he  died  of  natural  causes,  it  would  be  paid,  but  if  he  died  by  violence,  while 
in  battle,  it  would  not.  I  also  called  his  attention  to  the  Fulkerson  claim  as  my 
conclusion  of  the  matter.  And  he  says,  'Well,  if  it  won't  be  good,  I  don't  want 
to  pay  any  more,  but,  if  it  will,  I  want  to  continue  my  policy;'  and  I  told  him 
it  would  be  good  in  event  of  his  death  by  natural  causes.  So  one  year's  premium 
was  paid  to  me  a  few  days  later,  almost  on  the  same  spot  of  ground.  ♦  ♦  ♦ 
Mr.  Ben  Fulkerson  had  a  policy.  He  volunteered  in  the  service  at  Jefferson 
Barracks,  Mo.,  in  September.  1916.  and  this  country  was  not  at  war  at  that  time, 
and  he  died  of  contagious  disease  in  the  army,  and  the  company  paid  his  claim." 

*•  (Sept.  3.  1919)  49  Insurance  Press  2. 

•'See  (Feb.  14,  1920)  105  Economic  World  242;  (Sept.  2,  1919)  14  Best's 
Life  Insurance  News  47.  48. 

**  "While  it  is  practically  impossible  at  the  present  time  to  obtain  accurate 
information  on  this  subject,  sufficient  data  are  contained  in  the  report  of  the 
Surgeon-General  for  the  six  months  ending  December  27,  1918,  fthe  period  of 
the  greatest  ravages  of  the  pandemic]  to  indicate  that  there  has  not  been  such 
a  marked  difference  between  the  death  rates  in  the  camps  and  in  the  cities  as  has 
been  stated.  .  .  .  The  deaths  per  thousand  in  the  camps  were  probably  higher 
than  in  the  cities,  but  not  to  the  extent  indicated  by  some  of  the  writers."  Mr. 
Arthur  Hunter,  in   (Feb.  15.  1919)    103  Economic  World  239.  240. 

**  Mr.   Tarbell,   Actuary  of   the   Connecticut   Insurance   Dept.,   in   a  paper  on 
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Therefore,  a  great  number  of  companies,  realizing  that  the  losses 
actually  were  not  significant  and  might,  with  perfect  fairness  to  the 
general  body  of  policyholders,  be  shifted  to  such  general  body,  have 
followed  the  precedent  they  set  after  the  Spanish-American  War  by 
returning  the  extra  premiums.  Some  companies  had  definitely  provided 
for  such  return  of  premiums  in  the  policies  they  issued.  The  policy  of 
returning  the  extra  premium  varied  with  the  company:  some  insisted 
that  the  contract  be  carried  out  to  the  letter  as  to  restrictions  and  as  to 
the  payment  of  the  extra  premium,  and,  of  course,  such  companies 
have  refused  to  return  the  extra  premium;  while  others,  observing  their 
own  precedent  for  generosity  set  after  the  Spanish-American  War,  have 
returned  it.  Some  companies  in  returning  the  extra  premium  have 
given  a  preference  to  those  men  who  served  in  this  country,  because 
the  risk  was  not  commensurate  with  the  charge  made,  and  have  divided 
the  surplus  pro  rata  among  those  who  had  engaged  in  foreign  service. 
This  would  mean  that  what  money  they  charged  as  extra  premiums  was 
held  merely  as  security  against  any  extraordinary  losses  they  might 
suffer  as  a  result  of  an  increased  mortality  rate  among  service  men.  ^* 

So  in  fact  the  War  has  not  affected  the  insurance  companies  of  the 
United  States  adversely  as  far  as  any  increased  mortality  from  soldiers 
or  sailors  is  concerned.  In  fact  the  War  and  the  influenza  pandemic 
have  been  followed  by  an  amazing  increase  in  the  new  business  written ; 
specifically,  tlie  new  business  written  in  1919  "is  nearly  $4,613,000,000 
more  than  was  written  in  the  year  1914,  or  149%".  ^5 

the  influenza  epidemic  read  before  the  National  Convention  of  Insurance  Com- 
missioners at   Hartford,  on   Sept   11,    1919,   said: 

"Before  leaving  the  life  insurance  companies,  I  wish  to  quote  from  a  letter 
received  from  one  of  the  largest  companies  in  the  United  States    .    .    . 

"Considering  the  seven  months  period,  October  1st,  1918-April  30th,  1919, 
the  total  death  claims  resulting  primarily  from  pneumonia  or  influenza  were 
approximately  $27,500,000.  The  claims  normally  to  be  expected  from  these  causes 
according  to  our  estimates  were  $3,400,000,  leaving  excess  pneumonia  and  in- 
fluenza claims  of  $24,100,000.  The  total  death  claims  paid  by  the  Company 
during  the  seven  months  were  $51,300,000.  Deducting  from  this  the  excess 
pneumonia  and  influenza  claims  of  $24,100,000  and  the  war  claims  where  the 
cause  was  killed,  wounded  or  missing,  $2  000  000  (italics  are  the  writer's)  we 
have  $25200,000  representing  the  'normal'  claims  for  the  seven  months.  The 
excess  claims  from  pneumonia  and  influenza,  $24,100,000,  therefore,  represent  an 
addition  of  96  per  cent,  to  the  'normal'  claims  for  the  seven  months."  Reprinted 
in   (Sept.  2,  1919)    14  Best's  Life  Ins.  News  47,  48. 

The  war  claims  probably  are  limited  to  policyholders  whose  policies  were 
issued  before  the  war  and  not  subject  to  war  restrictions.  At  any  rate,  it  does 
not  appear  what  percentage  of  the  new  policyholders  was  included  in  these  war 
claims,  if  at  all. 

'*  Mr.  Henry  Moir  said:  Most  European  companies  charge  ten  per  cent.,  "with 
the  proviso  that  at  the  termination  of  the  war  the  actual  death  losses  from  war 
service  will  be  segregated  and  if  the  extra  premium  thus  charged  should  prove 
more  than  the  proper  sum  for  the  hazard,  a  refund  of  the  balance  will  be  made 
to  the  continuing  polic>'holders.  This  is  equitable  and  fair  for  any  insurance  now 
beincr  effected.  It  means  bri^flv  that  the  insurance  companies  cannot  possibly 
make  any  profit  out  of  the  soM'ers'  insurance.  A  loss  may  be  susta'ned  on  such 
new  ins'i'-ance.  but  it  is  minimized.  ..."  (Sent.  21.  1918)  102  Economic 
World  417.  418.  Cf.  Mattox  v.  New  Eno'and  Mut.  Life  Ins.  Co.,  supra; 
Sands fedt  v.  American  Cent.  Life  Ins.  Co..  supra,  footnote  1. 
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The  fair  question  implicit  in  the  preceding  discussion  is :  Supposing 
you  eliminate  all  deaths  which  occurred  as  a  result  of  the  war,  does  the 
remaining  group  composed  of  those  who  have  entered  the  military 
service  present  a  greater  than  ordinary  hazard,  ».  e.,  such  a  group  as 
the  ordinary  life  insurance  would  exclude,  or  accept  only  on  special 
terms?  In  the  case  of  a  company  accepting  only  preferred  risks  the 
answer  might  conceivably  be  in  the  affirmative.  But  in  the  case  of  the 
ordinary  life  insurance  company  there  is  every  indication  for  answering 
decidedly  in  the  negative.  Particular  life  insurance  companies  might 
have  been  affected  adversely  by  the  war  in  that  the  group  composing 
those  who  were  in  the  military  service  presented  a  greater  than  ordinary 
hazard.  In  such  a  case,  the  company  ought  to  be  permitted  to  show 
the  facts  and  to  show  that  he  losses  may  not  be  distributed  over  the 
general  body  of  policyholders  with  fairness  to  such  body ;  and  such 
proof  ought  to  constitute  a  valid  defense  to  an  action  on  the  policy. 
Then,  the  court  in  determining  when  to  allow  this  defense  might 
properly  accept  the  classification  of  hazards  of  service  reflected  in  the 
practice  of  companies  in  paying  claims  and  in  prorating  the  returned 
extra  premiums.  At  any  rate,  the  rules  of  law  suggested  below  are 
offered  tentatively,  and  always  subject  to  the  possible  effects  they  will 
have  on  the  particular  insurance  company  involved  in  the  litigation. 
Only  in  this  way  can  we  give  effect  to  the  real  intention  of  the  insurer. 

With  the  foregoing  considerations  in  mind,  let  us  examine  the 
decided  cases  in  an  effort  to  classify  the  conflicting  decisions  and  see 
how  far  the  courts  were  motivated  by  the  dictates  of  sound  economic 
and  social  policy,  or  how  far,  at  any  rate,  their  decisions  effectuate  such 
a  policy.  The  clauses  in  the  different  policies  are  essentially  the  same, 
though  there  are  minor  differences  in  wording;  they  provide  for  an 
exemption  from  liability  for  death  "while  in  the  service",  2«  "while 
engaged  in  the  military  or  naval  service",  ^~  or  "while  engaged  in  the 
service  or  in  consequence  of  such  service",  ^s    If  given  a  broad  meaning, 

"Mr.  William  A.  Day  in  an  Address  at  the  Convention  of  Ass'n  of  Life 
Ins.  Presidents  (Dec.  4,  1919),  reprinted  in  (Jan.  3,  1920)  105  Economic  World 
21. 

"See  Miller  v.  Illinois  Bankers'  Life  Ass'n,  supra,  footnote  1  (recovery 
denied)  ;  cf.  Redd  v.  American  Cent.  Life  Ins.  Co.  (1918)  200  Mo.  App.  383, 
207  S.  W.  74  (recovery  allowed — "active  service"). 

"  See  the  following  cases,  where  recovery  was  denied ;  Reid  v.  American 
Nat.  Assur.  Co.,  supra,  footnote  1 ;  Ruddock  v.  Detroit  Life  Ins.  Co.,  supra, 
footnote  1 ;  Mattox  v.  New  England  Mut.  Life  Ins.  Co.,  supra,  footnote  1 ; 
Slaughter  v.  Protective  League  Life  Ins.  Co.,  supra,  footnote  1. 

See  also  the  following  cases,  where  recovery  was  allowed :  Myli  v.  American 
Life  Ins.  Co.  (N.  D.  1919)  175  N.  W.  631;  Carlson  v.  Scandia  Life  Ins.  Co., 
supra,  footnote  17;  Benham  v.  American  Central  Life  Ins.  Co.  (Ark.  1920)  217 
S.  W.  462;  Nutt  v.  Security)  Life  Ins.  Co.  (Ark.  1920)  218  S.  W.  675;  Malone 
v.  State  Life  Ins.  Co.   (Mo."  App.  1919)  213  S.  W.  877. 

**  See  the  following  cases,  where  recovery  was  allowed :  Benham  v.  American 
Central  Life  Ins.  Co.,  supra,  footnote  27;  cf.  Kellv  v.  Fidelity  Mut.  Life  Ins.  Co. 
(1919)  169  Wis.  274,  172  N.  W.  152.  4  A.  L.  R.  845  and  note.  See  also  the  fol- 
lowing where  recovery  was  denied:  Sandstedt  v.  American  Cent.  Life  Ins.  Co., 
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they  would  preclude  liability  of  the  insurer  for  the  death  of  any  assured 
after  he  has  taken  the  oath  to  serve  in  the  military  or  naval  forces ;  but 
this  interpretation,  though  adopted  by  some  courts,  '•  must  be  rejected 
as  not  intended  by  the  insurer  and  not  in  accordance  with  the  under- 
standing of  the  insurance  world.  ***  Some  policies,  issued  before  our 
entrance  into  the  war,  provided  for  limited  or  no  liability  for  such 
death.  '^  The  policies  issued  after  our  entrance  into  the  war  usually 
contained  some  provision  for  obtaining  permits  after  entering  service 
and  the  payment  of  whatever  extra  premium  might  be  required  and  also 
provided  for  limited  or  no  liability  for  failure  to  do  so.  '*  Some  policies 
provided  for  the  assumption  of  the  additional  war  risk  upon  a  definite 
basis  22  or  upon  terms  to  be  made  when  the  assured  applied  for  the 
permit.  Many  of  the  cases  to  be  discussed  involve  the  question  of  the 
extent  of  the  insurer's  liability  where  the  assured  failed  to  secure  such 
permit  and  to  pay  such  extra  premium.  **  Let  us  then  classify  the 
decisions  according  to  the  nature  of  the  assured's  death  and  the  dis- 
puted risks  involved. 

1.  Death  caused  by  war.  Where  the  assured  was  killed  in  battle  '* 
or  his  death  resulted  from  conditions  peculiar  to  war,  '•  no  recovery 
was  allowed.  Where,  however,  the  policy  provides  for  the  assump- 
tion  of    such    risk — death  caused   by    war — upon    the   procuring   of    a 

supra,  footnote  1;  Gillies  v.  Preferred  Accident  Ins.  Co.  (1920)  110  Misc.  489, 
181  N.  Y.  Supp.  S50;  Coxe  v.  Employers'  Liability  Assurance  Corporation  [19161 
2  K.  B.  629. 

*  See  Miller  v.  Illinois  Bankers'  Life  Ass'n,  supra,  footnote  1 ;  Reid  v. 
American  Nat.  Assur.  Co.,  supra,  footnote  1 ;  Ruddock  v.  Detroit  Life  Ins.  Co., 
supra,  footnote  1 ;  Mat  fox  v.  New  England  Mut.  Life  Ins.  Co.,  supra,  footnote  1. 

**Sec  footnote  4;  also  Nutt  v.  Security  Life  Ins.  Co.,  supra,  footnote  27. 

"See  Kelly  v.  Fidelity  Mut.  Life  Ins.  Co.,  supra,  footnote  28;  Gillies  v. 
Preferred  Accident  Ins.  Co.,  supra,  footnote  28;  cf.  Coxe  v.  Employers'  Lia- 
bility Assurance  Corporation,  supra,  footnote  28. 

"See  cases  cited  in  footnotes  26.  27.  28;  Malone  v.  State  Life  Ins.  Co., 
supra,  footnote  27  (Provided  for  a  permit  and  limited  liability  even  with  such 
permit). 

**  Sec  Reid  v.  American  Nat.  Assur.  Co.,  supra,  footnote  1  (7j^%  of  the 
face  of  the  policy  additional). 

"See  cases  cited  in  footnotes  26,  27,  28,  especially  Carlson  v.  Scandia  Life 
Ins.  Co.,  and  Sandstedt  v.  American  Cent.  Life  Ins.  Co. 

"GiV/.Vj  v.  Preferred  Accident  Ins.  Co.  (1920)  110  Misc.  489,  181  N.  Y. 
Supp.  550.  In  this  case,  an  accident  insurance  policy  was  issued  on  October  4, 
1908,  to  the  deceased,  who  was  classified  as  "advertising",  "office  work  and 
solicitor".  The  assured  enlisted  and  was  killed  in  battle  on  September  4,  1918. 
No  permit  was  granted.  The  policy  contained  the  following  clauses :  "If  the  in- 
sured shall  be  injured,  fatally  or  otherwise,  in  any  occupation  classified  by  the 
company  as  more  hazardous  than  that  stated  in  the  schedule  of  warranties  here- 
after contained,  he  or  his  beneficiary,  as  the  case  may  be,  shall  be  paid  only 
the  amount  fixed  for  such  increased  hazard  in  accordance  with  the  classification 
of  the  risks  by  the  company."  "Army  officer  in  field  ser\ice  not  insurable." 
Recovery  of  the  face  of  the  policy  was  denied.  Mr.  O'Keefe,  the  head  of  the 
claim-adjusting  department,  said  that  his  company  did  not  dispute  claims  on 
behalf  of  service  men  who  had  died  of  natural  causes,  though  they  preferred  to 
cancel  pob'cies  wherever  thev  heard  of  men   going  to   France. 

Cf.  Martin  v.  People's  Mut.  Life  Ins.  Co.  (Ark.  1^20)  223  S.  W.  389.  In 
this  case,  there  was  an  accident  insurance  policy,  issued  on  March  16,  1917.  It 
does  not  appear  whether  there  was  a   war  clause  in  the  policy.     The  assured 
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pennit  and  the  payment  of  an  extra  premium,  and  such  conditions  have 
been  compHed  with,  or  the  policy  contains  no  service  restrictions,  the  in- 
surer would  be  liable.''®*  But  if  the  assured  has  not  complied  with  such 
conditions,  no  liability  for  such  death  should  be  imposed  on  the  insurer; 
because  the  assumption  of  that  unusual  risk  was  made  to  depend  upon 
the  willingness  of  the  insurer  to  grant  the  permit  in  the  future  and 
upon  the  payment  of  the  extra  premium  by  the  assured,  and,  just  as  no 
duty  is  imposed  on  an  insurer  where  the  assured  has  not  paid  the 
initial  premium  and  there  has  been  no  waiver  of  payment,  likewise  in 
these  cases  there  has  been  no  inception  of  the  insurer's  liability  for  this 
new  kind  of  risk.  La  Rue  v.  Katisas  Mut.  Life  Ins.  Co.  "  is  a  case 
precisely  in  point.  In  that  case  the  assured  enlisted  in  time  of  war 
without  securing  a  permit  and  paying  the  extra  premium,  and  was 
killed  by  a  Filipino  insurrecto  with  a  bolo  while  resting  up  in  terri- 
tory still  being  pacified ;  recovery  was  denied.  The  supposititious  case, 
put  by  the  beneficiary's  counsel,  if  "the  deceased  had  lost  his  life  at 
Ft.  Riley,  in  this  state,  after  enlistment,  and  while  his  regiment  was 
awaiting  orders  to  move  to  the  Philippine  Islands",  the  court  declared 
was  "unnecessary  to  discuss". 

was  drafted,  and  on  July  22.  1918.  was  killed  in  battle.  It  was  held  that  this 
was  not  accidental  death  within  the  meaning  of  the  policy. 

-Lo  Rue  V.  Kansas  Mut.  Life  Ins.  Co.  (1904)  68  Kan.  539,  75  Pac.  494. 
The  assured  enlisted  in  September,  1899,  and  was  killed  in  May,  1900,  by  a 
Filipino  insurrecto  with  a  bolo  while  resting  up  in  territory  still  being  pacified. 
No  permit  had  been  applied  for  nor  granted.  The  policy  contained  the  fol- 
lowing clause:  "Military  or  Naval  Service. — The  insured  under  this  policy  is 
permitted  to  serve  in  the  militia  or  in  the  military  or  naval  service  of  the  United 
States  in  time  of  peace  without  prejudice  to  his  policy;  and  he  may  so  serve 
in  time  of  war  by  giving  the  Company  notice  in  writing,  and  paying  an  extra 
premium  therefor,  not  to  exceed  three  per  cent,  per  annum  upon  the  amount  in- 
sured. But  should  notice  not  be  given  and  the  extra  premium  for  war  hazard 
not  be  paid  at  the  time  the  risk  is  incurred,  the  Company  will  be  liable  for  the 
reserve  only  on  this  policy,  computed  according  to  the  actuary's  table  of  mortal- 
ity and  four  per  cent  interest."     Recovery  was  denied. 

Coxe  v.  Employers'  Liability  Assurance  Corporation  [1916]  2  K.  B.  629.  In 
this  case,  there  was  an  accident  insurance  policy.  The  assured  enlisted  on 
September  30,  1914.  On  May  17,  1915.  while  in  the  course  of  his  military 
duties  on  a  round  of  inspection,  he  was  killed  by  a  train  on  a  private  right  of 
way  which  was  darkened  and  rendered  dangerous  by  the  war.  The  policy 
contained  this  clause:  "This  policy  does  not  insure  against  death  or  disablement, 
directly  or  indirectly  caused  by,  arising  from,  or  traceable  to  any  of  the  follow- 
ing, viz.:     .     .     .     war.  invasion  or  civil  commotion."     Recoverv  was  denied. 

Cf.  Vandcrbilt  v.  Travelers'  Ins.  Co.  (1920)  112  Misc.  248,  184  N.  Y.  Supp. 
54  (Beneficiary  of  a  Lusitania  victim  could  not  recover;  the  clause  read:  "Nor 
shall  this  insurance  cover  .  .  .  death  .  .  .  resulting,  directly  or  indirectlv, 
wholly  or  partly,  from  .  .  .  war  or  riot.")  ;  Letts  v.  Excess  Ins.  Co.  (K.  B. 
D.  1916)  32  T.  L.  R.  361  (Beneficiary  of  a  Lusitania  victim  could  not  recover, 
because  war  ri.<;ks  were  excluded)  ;  Lock  v.  Army.  Navy,  and  General  .Assurance 
Ass'n  (Ch.  D.  1915)  31  T.  L.  R.  297  (Cause  of  battleship  explosion  was  material 
to  the  determination  of  the  company's  liability.  The  policy  contained  the  fol- 
lowing clause:  "This  policy  shall  not  cover  death  of  or  injury  to  the  assured 
.  .  .  caused  ...  by  war.  invasion,  or  civil  tumult")  ;  Ayrcv  v.  British 
Legal,  etc.,  Assurance  Co.  (K.  B.  D.  1917)  34  T.  L.  R.  Ill  (The  assured,  while 
waiting  to  go  m'ne-sweeping,  disappeared,  probably  by  falling  overboard.  Re- 
coverv was  allowed"). 

""  Ci.  Security  Life  Ins.  Co.  v.  Bates  (Ark.  1920)  222  S.  W.  740. 

"  Supra,  footnote  36. 
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The  classes  of  cases  where  the  policies  provided  for  the  assumptioii 
of  the  additional  war  risk  either  upon  definite  terms  or  upon  terms  to 
be  fixed  in  the  future  present  apparent  difficulties.  These  seem  to 
arise  when  one  considers  from  what  source  claims  for  deaths  due  to 
war  are  to  be  paid.  If  from  the  additional  premiums  charged  to  men 
entering  the  service  or  going  to  France,  then  all  men  upon  entering  the 
service  or  upon  leaving  for  France,  so  the  argimicnt  would  proceed, 
must  pay  the  extra  premium,  or  should  have  paid  it ;  or  in  case  of 
failure  to  pay,  no  recovery  should  be  allowed  where  the  assured  had 
taken  the  service  oath  even  though  death  was  due  to  natural  causes.  If 
from  the  company's  general  funds,  subject  to  its  ability  to  pay  as  affect- 
ed by  its  war  losses,  the  difficulties  disappear. 

In  the  cases  where  the  additional  war  risk  was  assumed  upon 
definite  terms,  might  it  fairly  be  argued  that  the  companies  intended  to 
segregate  all  military  risks  and  to  create  a  service  insurance  fund 
distinct  from  their  ordinary  insurance  fimds,  and  that  all  deaths  in 
service  were  to  be  paid  for  out  of  that  particular  fund?  The  data 
available  and  discussed  above  indicate  that  the  companies  did  not  in- 
tend to  create  a  special  insurance  fund  for  service  men  distinct  from 
ordinary  policyholders.  And  the  cases  where  the  additional  war  risk 
was  to  be  assumed  upon  terms  to  be  fixed  in  the  future  reinforce  the 
conclusion  that  the  new  policyholders,  accepted  with  the  expectation  of 
their  possible  entrance  into  the  service,  were  really  regarded  as  part 
of  the  general  body  of  policyholders,  subject  to  such  diminution  of  the 
benefits  normally  anticipated  as  subsequent  circumstances  mig^t  war- 
rant ;  and  that  the  company  looked  primarily  to  its  general  funds  to 
cover  the  ordinary  risks  of  life.  But  even  if  in  the  former  group  of 
cases  the  fair  implication  is  that  a  special  fund  was  to  be  created  and 
looked  to  for  paying  war  claims,  still,  in  view  of  the  concomitant  in- 
tention to  use  the  insurance  organization  for  protecting  men 'who  might 
possibly  enter  the  service  and  at  the  same  time  to  attract  new  business, 
which  would  probably  be  retained  after  the  emergency  had  ceased,  the 
company  ought  to  be  required  to  shift  such  loss  to  the  general  body  of 
policyholders,  unless  it  can  show  that  such  procedure  would  seriously 
prejudice  the  security  of  the  other  policyholders.  As  for  the  extra 
premiums  charged,  the  companies  should  return  them,  as  most  com- 
panies have  done,  subject  to  this  limitation  that  the  financial  condition 
of  the  particular  company  as  the  result  of  such  war  losses  should  govern 
the  return  of  the  extra  premiums. 

The  relevance  of  the  preceding  discussion  becomes  more  apparent 
when  we  consider  the  possible  objection  that  the  effect  of  the  con- 
clusions reached  in  the  last  paragraph  will  be  to  impose  a  greater 
liability  upon  the  generous  company,  which  assumed  the  additional  war 
risk,  than  upon  the  company  which  was  not  liable  for  the  additional 
war  risk,  by  virtue  of  the  fact  that  the  assured   failed  to  secure  the 
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permit  and  to  pay  the  extra  premium,  or  because  it  expressly  excluded 
that  risk  in  all  events.  That  is,  the  stockholders  or  the  policyholders  of 
the  generous  company  are  deprived  of  profits  by  virtue  of  their  generous 
contract,  whereas  those  of  the  less  generous  company  are  not.  The 
answer  to  such  objection  is  implicit  in  the  statement  of  the  objection. 
Just  as  some  life  insurance  companies  offer  additional  attractions  to  new 
policyholders,  like  double  indemnity,  etc.,  so  here  one  group  of  com- 
panies by  their  contract  offered  such  additional  inducements,  subject  to 
such  modification  as  subsequent  events  might  justify. 

It  might  be  urged  that,  if  we  impose  the  suggested  liability  on  com- 
panies which  assumed  the  additional  war  risk  and  apply  the  above 
reasoning  in  justification  thereof,  it  must  necessarily  follow  that  a  clause 
precluding  recovery  where  the  assured's  death  was  a  result  of  the  war 
should  be  invalidated,  or  a  clause  conditioning  liability  for  the  war  risk 
upon  the  procuring  of  a  permit  and  the  payment  of  an  extra  premium 
should  be  disregarded,  where  the  statistics  show  that  this  loss  might  be 
shifted  to  the  general  body  of  policyholders  without  difficulty.  This 
means,  in  substance,  that  such  limitation  of  liability  should  be  declared 
void  as  against  public  policy,  where  the  statistics  made  available  after 
the  war  show  that  the  loss  may  be  distributed  as  suggested.  Whatever 
the  respective  merits  of  this  controversy  are,  the  courts  have  uniformly 
denied  that  such  clauses  are  void  as  against  public  policy.  And  there 
seems  to  be  no  reason  consistent  with  approved  economic  and  social 
philosophy  for  a  court,  in  the  absence  of  legislation,  to  deny  the  insurer 
the  privilege  of  limiting  his  liability.  Besides,  what  might  be  urged  as 
a  necessary  conclusion  is  a  non  sequitur;  because  the  real  purpose  of  the 
statistical  data  would  be  misconceived.  The  first  part  of  the  data  was 
offered  merely  to  show  that  the  intention  of  the  insurer  was  to  be 
relieved  under  the  war  clause  where  death  was  a  result  of  the  war. 
And  but  for  such  limitation  of  liability,  the  intention  of  the  insurer  was 
to  deal  with  the  assured  in  the  service  as  subsequent  statistics  might 
warrant  him  in  doing,  consistent  with  the  maintenance  of  adequate 
protection  for  the  general  body  of  policyholders.  The  statistical  data 
are  thus  employed  to  determine  the  rights  of  the  assured  entirely  in 
accord  with  the  insurer's  intention  of  their  being  so  determined.  And 
they  are  not  offered  to  create  new  obligations  contrary  to  the  insurer's 
real  intention. 

What  would  be  the  extent  of  the  insurer's  liability  where  the 
assured  has  not  availed  himself  of  the  privileges  offered  by  the  insurer 
and  his  death  is  not  the  result  of  the  war?  What  would  the  insurer's 
liability  be  where  the  assured's  death  was  due  to  natural  causes,  not 
at  all  connected  with  war,  but  after  he  had  been  exposed  to  the  dangers 
of  war  ?    The  cases  have  not  considered  the  latter  problem.  ^^    On  the 

**  In  Gillies  v.  Preferred  Accident  Ins.  Co.,  supra,  footnote  35,  and  in  Martin  v. 
People's  Mut.  Life  Ins.  Co.,  supra,  footnote  35,  where  recovery  was  denied  to  a 
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former  proposition  the  cases  are  about  equally  divided ;  the  better  view, 
it  seems,  is  that  the  beneficiary  of  the  assured  may  recover  the  full  face 
of  the  policy.  The  result  thus  obtained,  even  though  some  violence  is 
done  to  the  meaning  of  the  words  of  the  policy,  is  sound;  because  the 
acceptance  of  the  normal  premium  is  only  consistent  with  continuance  of 
insurance  against  the  ordinary  risks  of  death,  and  because  it  is  in  accord 
with  sound  social  policy  and  the  understanding  of  the  insurance  world. 
2.  Accidental  death.  Where  the  assured  was  accidentally  killed  by 
a  gunshot  at  the  hands  of  a  fellow-soldier  in  a  camp  in  the  United 
States,  '*  or  by  the  skidding  of  his  motorcycle  into  a  tree,  while  he  was 
making  the  rounds  of  his  inspection  of  mills  100  miles  behind  the  line 
of  battle,  *°  recovery  was  allowed  on  the  ground  that  the  death  of  the 

beneficiary  of  one  killed  in  battle,  the  policies  were  accident  policies ;  and  it 
raises  an  interesting  point  to  consider  whether  if  the  assured  had  died  of  natural 
causes,  not  at  all  connected  with  war,  but  after  he  had  been  exposed  to  the 
dangers  of  war,  the  beneficiary  could  recover. 

It  has  been  pointed  out  that  accident  insurance,  unlike  life  insurance,  is 
based  on  status,  that  the  risks  to  which  one  is  customarily  exposed  determine  his 
classification,  and  that  though  some  members  of  that  class  die  of  natural  causes 
and  not  of  causes  induced  by  the  peculiar  hazards  of  their  class,  still  in  making 
up  the  charge  for  the  class  the  average  mortality  of  people  in  that  class  is  taken 
15  a  basis  for  such  charge.  Therefore,  the  argument  concludes,  if  a  person 
dies  after  entering  another  class,  or  "changes  his  occupation",  his  beneficiary  is 
entitled  to  the  amount  the  annual  premium  would  have  purchased  for  such  de- 
ferred class,  regardless  of  the  fact  that  death  was  not  caused  by  any  increased 
hazard.  This  seems  sound  enough ;  but  when  we  consider  that  people  do  not 
change  their  occupations  frequently,  that  a  banker  is  not  likely  to  become  a  hod- 
carrier,  and  that  there  are  probably  as  many  changes  to  occupations  of  a  less 
hazardous  class,  in  which  case  the  insurance  company  will  not  pay  the  larger 
amount  that  the  premium  could  have  bought,  this  element  should  be  disregrarded 
except  where  the  assured's  death  was  accelerated  by  such  change.  From  the 
tendency  of  the  decisions  in  which  the  question  of  "change  of  occupation"  Yizs 
arisen,  recovery  would  probablv  be  allowed  in  our  supposititious  case.  Cf. 
(1920)   20  Columbia  Law  Rev. '221,  222. 

It  is  instructive  to  note  that  the  insurance  companies  generally  do  not  dis- 
pute such  claims.  Mr.  O'Keefe  and  Dr.  Everett,  both  of  accident  insurance 
companies,  the  former  taking  only  preferred  risks  and  the  latter  taking  ordi- 
nary risks,  made  statements  to  this  effect.  Mr.  O'Keefe  declared  that  if  a  man 
was  insured  as  a  banker  and  became  a  laborer,  and  was  killed  by  an  auto- 
mobile while  going  to  church,  the  claim  would  not  be  disputed;  that  only  if  death 
resulted  from  such  "change  of  occupation",  would  they  dispute  the  claim.  In 
health  insurance,  however,  recovery  in  such  a  case  would  probably  be  denied, 
for  even  in  normal  times  the  usual  health  insurance  policy  contains  restrictions 
on  travel 

".Af alone  v.  Staff  Life  Ins.  Co.  (Mo.  App.  1919)  213  S.  W.  877.  In  this 
case,  the  policy  was  issued  on  March  24,  1916.  The  assured  enlisted  April  25, 
1918.  and  was  killed  accidentally  in  this  country  on  July  26,  1918.  The  policy 
contained  the  following  clause:  "If  within  five  years  from  date  of  this  policy 
the  insured  shall  engage  in  any  military  or  naval  service  in  time  of  war  (death 
from  submarine  or  aviation  service,  connected  with  actual  warfare,  as  a  part 
thereof,  is  a  risk  not  covered  by  this  policy),  the  liability  of  the  company  in 
event  of  the  death  of  the  insured  while  so  ene:aged.  or  within  six  months  there- 
after, as  a  result  of  such  service,  will  be  limited  tr?  the  return  of  the  premiums 
paid  hereon,  exclusive  of  any  extra  prerriium  paid  for  military  or  naval  ser\-ice, 
less  anv  indebtedness  to  the  company  hereon."     Recovery  was  allowed. 

**  Kelly  v.  Fidelity  Mut.  Life  Ins.  Co.  (1919)  169  Wis.  274,  172  N.  W.  152. 
4  .A.  L.  R.  845  and  note.  In  this  case  the  t>olicy  was  issued  on  March  24,  1916. 
The  assured  enlisted  in  the  summer  of  1917  and  was  transferred  to  France  to 
supervise  mills  1(X)  miles  behind  the  battle  front.  He  was  acc'dently  killed  by 
the   skidding   of   his   motorcycle.     The   policy   contained    the    following   clauses: 
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assured  was  not  caused  by  and  did  not  result  from  anything  peculiar 
to  the  service  and  that  such  accidental  death  was  common  in  ordinary 
civil  life.    The  court  in  the  Kelly  Case  said:*^ 

"Civilians  are  killed  almost  daily  under  similar  circumstances. 
The  hazards  attendant  upon  riding  a  motorcycle  under  the  facts  set  out 
in  this  case  were  not  greater  because  the  insured  was  engaged  in  the 
military  service  of  the  United  States  than  if  he  were  performing  a  like 
act  as  a  civilian  and  apart  from  the  military  service.  If  this  is  not  the 
meaning  of  the  clause,  it  is  difficult,  if  not  practically  impossible,  to 
ascribe  any  meaning  to  it,  unless  it  be  held  that  the  fact  that  the 
deceased  engaged  in  the  military  service  operated  as  a  limitation  upon 
the  liability  of  the  insurer.  Such  construction  cannot  be  placed  upon 
the  clause  for  the  reasons  stated.  We  think  this  case  is  clearly  dis- 
tinguishable from  Coxe  v.  Employers'  Liability  Assurance  Corporation. 

"42 

The  Arkansas  court,  as  it  will  appear  presently  makes  an  interest- 
ing economic  argument  for  gw'xng  such  effect  to  the  phrase  "while  in  the 
service". 

3.  Death  due  to  disease  or  to  natural  causes.  Where  the  assured 
died  of  disease,  not  caused  by  the  service  nor  peculiar  to  it,  recovery  was 
both  allowed**''  and  denied. 

"Military  or  Naval  Service  or  Work  in  Connection  ivith  Warfare.  If  the  in- 
sured shall,  within  two  years  from  the  date  of  this  policy,  engage  in  any  military 
or  naval  service,  or  in  any  work  as  a  civilian  in  any  capacity  whatsoever  in 
connection  with  actual  warfare,  and  shall  die  within  two  years  of  the  date  of 
this  policy  as  a  result,  directly  or  indirectly,  of  engaging  in  such  service  or  work, 
the  liability  of  the  company  under  this  policy  shall  be  limited  to  the  return  of  the 
premiums  paid,  without  interest."  "There  are  no  restrictions  under  this  policy 
as  to  residence,  travel,  occupation  or  military  or  naval  service."  Recovery  was 
allowed. 

*^  Supra,  footnote  40.  Cf.  Nutt  v.  Security  Life  Ins.  Co.,  supra,  footnote  27; 
Myli  v.  American  Life  Ins.  Co.,  supra,  footnote  27;  Benham  v.  American  Central 
Life  Ins.  Co.,  supra,  footnote  27;  and  cases  previously  cited. 

**As  to  the  Coxe  Case,  sec  supra,  footnote  36. 

"Redd  V.  American  Cen1>.  Life  Ins.  Co.  (1918)  200  Mo.  App.  Z^,  207  S.  W. 
74.  In  this  case,  the  assured  enlisted  in  the  medical  corps  on  Nov.  28,  1917,  and 
was  stationed  in  the  United  States.  He  died  of  pneumonia.  The  application 
contained  the  following  clause:  "That  active  service  in  the  army  or  navy,  in 
time  of  war,  shall  invalidate  said  contract  of  insurance,  unless  a  permit  for 
such  service  shall  have  been  applied  for  in  writing  and  indorsed  upon  the 
policy  by  the  company,  and  such  extra  premium  pa'd  therefor  upon  notification 
as  the  then  rules  of  the  company  may  provide."  The  policy  contained  the  fol- 
lowing clause:  "In  case  of  death  from  service  in  war  without  permission  from 
the  company,  the  full  reserve  of  the  policy  at  the  time  of  such  death  only  will  be 
paid."     No  permit  was   applied   for. 

Carhon  v.  Scandia  Life  Ins.  Co.  (Wis.  1919)  174  N.  W.  896.  In  this  case  the 
policy  was  issued  on  March  6,  1918.  The  assured  was  drafted  on  Sept.  4,  1918, 
and  died  in  a  Georgia  ramp  of  disease  on  Oct.  2,  1918.  The  policy  contained 
the  following  clause:  "Military  or  naval  service  in  time  of  war  is  a  risk  not 
assumed  under  this  ooUcy  unless  a  written  permit  therefor  at  a  rate  of  extra 
premium  to  be  fixed  by  the  company  shall  be  granted;  and  if  without  such 
permit  .  .  .  and  without  such  extra  premium,  the  insured  shall  die  while 
so  engaeed  or  within  six  months  thereafter,  then  the  liability  of  the  company 
under  this  policv  shall  be  limited  to  the  return  of  the  premiums  paid  thereon 
without  interest."     Permit  had  been  applied  for  but  not  granted. 

Myli  V.  American  Life  Ins.  Co.  (N.  D.  1919)  17=5  N.  W.  631.  In  this 
case,  the  policy  issued  on  Oct.  30,  1917.     The  assured  enlisted  in  the  navy  about 
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In  the  leading  cases  denying  recovery  where  the  assured  died  of 
pneumonia  in  a  training  camp  in  the  United  States,  **  on  board  a  trans- 
June  19,  1918,  and  was  assigned  to  Dunwoodie  Institute,  Minneapolis,  for  train- 
ing— this  was  similar  to  a  college.  He  died  of  the  influenza  on  Oct  7,  1918.  at 
the  city  hospital.  The  policy  contained  the  following  clause:  "If,  within  five 
years  from  the  date  hereof,  the  death  of  the  insured  shall  occur  while  engaged 
in  military  or  naval  service  in  time  of  war  without  previously  having  obtained 
from  the  company  a  permit  therefor,  the  company's  liability  shall  be  limited  to 
the  cash  premiums  paid  hereon  for  the  three  years  from  date  of  issuance  and 
thereafter  to  the  legal  reserve."  Several  other  clauses  restricting  liability  were 
interpreted  by  the  court  as  meaning  death  as  a  result  of  such  service,  and  conse- 
quently in  conflict  with  the  foregoing  clause ;  in  which  case  the  clause  most 
favorable  to  the  assured  prevailed.  One  cannot  but  believe  that  the  court 
in  its  anxiety  to  favor  the  assured  under  these  circumstances  saw  a  verbal 
diflicultv   which   did   not   exist.     No   permit  was   applied    for. 

Benham  v.  American  Central  Life  Ins.  Co.  (Ark.  1920)  217  S.  W.  462.  In 
this  case,  policies  were  issued  on  Dec.  20,  1916.  The  assured  enlisted  on  Feb. 
11.  1918,  in  the  aviation  corps  and  was  sent  to  Cornell  University  for  special 
training.  After  graduation,  he  was  ordered  to  report  to  a  Texas  camp  and 
en  route  contracted  influenza  and  died  on  Oct.  26,  1918.  at  Dallas.  The  policy 
contained  the  following  clause :  "Death  while  engaged  in  military  or  naval 
service  in  time  of  war.  or  in  consequence  of  such  service,  shall  render  the 
company  liable  for  the  reserve  under  this  policy,  unless  the  company's  permis- 
sion to  engage  in  such  service  shall  have  been  obtained,  and  such  extra  premium 
or  premiums  as  the  company  may  require  shall  have  been  paid."  No  permit  was 
applied  for. 

Nutt  V.  Security  Life  Ins.  Co.  (Ark.  1920)  218  S  W.  675.  In  this  case 
the  policy  issued  on  March  1.  1917.  The  assured  died  of  influenza  in  a  camp 
in  the  United  States  on  Oct.  12,  1918.  The  policy  contained  the  following 
clause :  "This  policy  shall  be  incontestable  after  one  year  after  its  date  except 
for  nonpayment  of  premiums  and  except  for  naval  or  military  service  in  time  of 
war  without  permit,  which  are  risks  not  assumed  by  this  company;  provided  that, 
in  case  of  the  death  of  the  insured  while  eneaged  in  such  service  without  a 
permit,  the  amount  paj'able  hereunder  shall  be  the  reserve  of  the  policy  at  date 
of  death."  No  permit  apoears  to  have  been  applied  for.  The  court  refused  to 
folloy  the  Miller  Case,  which  it  d'Stinguished.  and  followed  the  Benham  Case. 

''Miller  v.  Illitwis  Bankers'  Life  Ass'n  (Ark.  1919)  212  S.  W.  310.  In 
this  case,  the  t)olicy  issued  on  March  6.  191  .'>  The  assured  died  of  pneumonia 
on  Dec.  26.  1917.  in  a  Louisiana  camp.  The  policy  contained  the  following 
clauses :  "It  is  expressly  provided  that  death  while  in  the  service  in  the  army  or 
navy  of  the  government  in  time  of  war  is  not  a  risk  covered  at  any  time  during 
the  continuance  or  reinstatement  of  this  policy  for  any  greater  sum  than  the 
amounts  actually  paid  to  the  company  thereon."  "This  policy  shall  be  incon- 
testable two  years  from  its  date  except  for  nonpa\'ment  of  nrem'um  calls,  or 
death  while  engaged  in  or  caused  by  violation  of  the  law  or  while  in  the  service 
of  the  army  or  navv*  of  any  government,  which  is  not  a  risk  covered  at  any 
time  durine  the  continuance  or  reinstatement  of  this  policy  for  any  greater 
sum  than  the  amounts  actually  paid  to  the  association  thereon."  This  case  has 
been  virtually  overruled  by  the  later  cases  of  Benham  v.  American  Central  Life 
Ins.  Co.  and  Nuti  v.  Security  Life  Ins.  Co.,  supra,  footnote  43. 

Reid  v.  American  Nat.  Assur.  Co.  (Mo.  App.  1920)  218  S.  W.  957.  In  this 
case,  the  policy  issued  on  June  7,  1917.  The  assured  was  drafted  on  July  25. 
1918.  He  died  of  pneumonia  in  a  North  Carolina  camp  on  Oct.  20.  1918.  The 
policy  contained  the  following  clause :  "Notwithstanding  anvthing  herein  to  the 
contrary,  if  the  insured  shall  die  or  become  disabled  while  engaged  in  naval 
or  military  service  in  time  of  war,  or  in  consequence  of  such  service,  the  amount 
pa>-able  and  the  liabilitj-  of  the  company  hereunder  shall  be  limited  to  an  amount 
equal  to  the  net  reserve.  .  .  .  After  one  year  from  the  date  of  this  policy, 
this  condition  will  be  waived,  if  the  insured  immediately  before  engaging  in 
such  naval  or  militarj-  service  shall  pay  to  the  company  at  its  home  office  an 
extra  cash  premium ;  such  extra  premium  shall  be  payable  annually  in  advance 
during  the  term  of  such  service,  and  shall  be  seven  and  one-half  (7'/^)  per 
cent,  of  the  face  of  this  policy."  No  permit  appears  to  have  been  applied  for. 
This  case  virtually  overrules  Redd  v.  American  Cent.  Life  Ins.  Co.,  supra, 
footnote  43. 
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port,  ***  or  in  France,  *'  the  courts  interpreting  the  clauses  'while  in  the 
service"  and  "while  engaged  in  naval  or  military  service  in  time  of  war, 
or  in  consequence  of  such  service"  placed  their  decisions  on  the  ques- 
tionable ground  that  status  was  the  intended  basis  for  the  assumption 


Ruddock  V.  Detroit  Life  Ins.  Co.  (Mich  1920)  177  N.  W.  242.  In  this  case, 
the  policy  issued  in  October,  1917.  The  assured  was  drafted  on  July  26,  1918. 
He  died  of  pneumonia  on  Oct.  9,  1918,  at  Camp  Custer.  The  policy  contained 
the  following  clause:  "This  policy  and  the  application  therefor,  a  full  and  true 
copy  of  which  is  hereto  attached,  shall  constitute  the  entire  contract  between  the 
parties  hereto.  It  is  unrestricted  as  to  travel,  residence,  or  occupation  and  shall 
be  incontestable  after  one  year  from  date,  except  for  nonpayment  of  premium 
and  except  for  naval  or  military  service  in  time  of  war,  without  a  permit, 
which  are  risks  not  assumed  by  the  company,  provided  that,  in  case  of  the  death 
of  the  insured  while  engaged  in  such  service,  without  a  permit,  the  amount  pay- 
able hereunder  shall  be  the  reserve  on  the  policy  at  date  of  death.  Military  and 
naval  service  in  time  of  war  shall  be  construed  to  include  work  as  a  civilian  in 
any  capacity  whatever  in  connection  with  actual  warfare."  The  application  con- 
tained a  similar  clause.     No  permit  was  applied  for. 

•  Mattox  v.  New  Eitgland  Mut.  Life  Itis.  Co.  (Ga.  App.  1920)  103  S.  E.  180. 
In  this  case,  the  policy  issued  on  June  14,  1917.  The  assured  enlisted  on 
August  10,  1918,  as  a  lieutenant  in  the  Dental  Corps,  whose  duties  were  those 
of  regimental  dentist  and  who  would  not  be  required  to  engage  in  combatant 
service.  En  route  to  France  on  a  transport,  the  assured  contracted  and 
died  of  pneumonia  on  Oct.  15.  1918.  The  application  and  policy  contained  the 
following  clauses:  "I  further  agree  that  said  policy  shall  be  void  if  within 
five  years  from  its  date  I  shall  engage  in  military  service  in  time  of  war  with- 
out the  written  consent  of  the  company  previously  obtained."  "I  hereby  agree 
that  any  policy  issued  by  the  company  on  this  application  shall  contain  or  have 
attached  thereto  the  following  war  clause:  'If  within  five  years  from  the  date 
of  this  policy  the  insured  shall  engage  in  any  military  or  naval  service  in  time 
of  war,  the  liability  of  the  company  in  event  of  death  of  the  insured  while  so 
engaged  •  *  ♦  will  be  limited  to  the  return  of  the  premiums  paid  hereon, 
exclusive  of  any  extra  premium  paid  for  military  or  naval  service,  less  any  in- 
debtedness to  the  company  hereon,  unless  before  engaging  in  such  service  or 
within  thirty-one  days  thereafter  ♦  ♦  *  the  insured  shall  pay  to  the  company 
at  its  home  office  in  Boston,  Mass.,  such  extra  premium  as  may  be  required  by 
the  companv.  and  in  like  manner  shall  pay  annually  thereafter,  on  each  anni- 
versary of  this  policy,  or  within  thirty-one  days  thereafter,  while  the  insured  shall 
continue  to  be  so  engaged,  such  extra  premium  as  may  be  required  by  the  com- 
pany. Within  one  year  after  the  termination  of  the  war  the  company  will^  return 
such  portion  of  the  extra  premium  as  in  its  judgment  will  not  be  required  to 
cover  the  extra  hazard." 

*'  Sandstedt  v.  American  Cent.  Life  Ins.  Co.  (Wash.  1920)  186  Pac.  1069.  In 
this  case,  the  policy  was  dated  March  26.  1917.  The  assured  enlisted  on  August 
17,  1917,  and  on  January  20.  1918,  died  of  pneumonia  in  France.  The  policy  con- 
tained the  following  clause :  "Death  while  engaged  in  military  or  naval  service  in 
time  of  war  or  in  consequence  of  such  service  shall  render  the  company  liable 
only  for  the  reserve  under  this  policy  unless  the  company's  permission  to  engage 
in  such  service  shall  have  been  obtained  and  such  extra  premium  or  premiums 
as  the  company  may  require  shall  have  been  paid."  The  beneficiary  had  done 
all  the  things  required  by  the  company  in  order  to  obtain  the  permit,  and 
the  papers  were  awaiting  the  company's  approval  when  the  death  occurred.  The 
company  at  this  time  was  not  charging  any  extra  premium  to  service  men,  but 
was  requiring  them  "to  sign  an  application  agreeing  to  pay  an  extra  premium 
charge  in  event  that  excessive  mortality  in  that  class  should  render  it  necessary." 
To  deny  recovery  in  this  case  is  certainly  a  harsh  insistence  on  a  technicality. 

Slaughter  v.  Protective  League  Life  Ins.  Co.  (Mo.  App.  1920)  223  S.  W 
819.  In  this  case,  the  policy  issued  on  January  1,  1918.  While  serving  in 
France  with  the  Supply  Company,  Infantry,  he  died  of  bronchial  pneumonia  on 
January  9,  1919,  after  the  Armistice.  The  policy  contained  the  following  clause: 
"The  death  of  the  insured  while  engaged  in  military  or  naval  service  in  time  of 
war  is  a  risk  not  assumed  under  this  policy,  and  in  such  event  the  company 
will  return  all  the  premiums  actually  paid  to  the  company  hereunder." 
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of  any  risk.  It  seems  that  the  courts  allowing  recovery  where  the 
interpretation  of  similar  clauses  was  involved  have  more  accurately 
given  effect  to  the  probable  intention  of  the  insurer  as  evidence  by  the 
understanding  of  the  insurance  world. 

The  economic  argument  of  the  Arkansas  court  that  since  the  in- 
surance company  charged  the  full  premium  while  the  assured  was  in 
the  service,  it  must  have  intended  to  cover  the  assured  to  some  amount 
greater  than  the  reserve,  which  was  less  than  the  amount  of  the  annual 
premium,  and  since  the  assured  died  of  natural  causes,  the  premium 
charged  should  be  regarded  as  being  intended  to  cover  such  risk,  is 
rather  instructive.    The  court  through  Humphreys,  /.,  said  :  *® 

"While  we  do  not  regard  the  clause  now  before  us  for  construction 
as  containing  any  ambiguity,  yet  an  additional  reason  in  support  of  the 
conclusion  reached  upon  the  interpretation  of  the  clause  may  be  found 
in  the  fact  that  no  reduction  was  provided  in  the  policy  of  the  premium 
during  the  period  of  enlistment.  Had  it  been  the  intention  of  the 
appellee  insurance  company  to  relieve  itself  from  death  resulting  from 
natural  or  ordinary  causes  during  the  period  of  enlistment,  it  would 
certainly  have  provided  for  a  corresponding  reduction  in  the  premium. 
It  is  hardly  supposable  that  the  same  premium  of  $68.26  per  annum 
would  have  been  exacted  to  give  the  insured  protection  to  the  extent  of 
the  reserve  value  of  the  policy  when  the  reserve  value  [$51.44]  was  less 
than  the  annual  premium.  The  fact  that  no  reduction  was  made  in 
the  premium  is  indicative  of  the  intent  on  the  part  of  the  company  to 
exempt  itself  from  the  payment  of  the  face  of  the  policy  under  the  war 
exemption  provision  from  death  caused  enhanced  danger  or  hazard 
to  life  incident  to  war,  and  not  from  death  incident  to  causes  for  which 
it  imposed  and  exacted  a  fixed  annual  premium." 

Quite  regardless  whether  or  not  the  company  had  notice  that  the 
assured  was  in  the  service  when  it  accepted  the  premiiun,  the  argu- 
ment of  the  Arkansas  court  holds  true. 

If  recovery  of  the  full  face  of  the  policy  is  denied  under  these  cir- 
cumstances, it  must  necessarily  follow  that  as  soon  as  the  assured  took 
the  oath  he  ceased  to  be  covered  at  all,  for  surely  the  assured  did  not 
intend  to  pay  a  premium  which  would  purchase  insurance  to  the  amount 
of  such  premium  or  less.  If  this  is  true,  every  surviving  service  man  is 
entitled  to  claim  a  refund  of  premiums  paid  during  such  period.  It  is 
doubtful  whether  the  insurance  companies  would  relish  this  notion  of 
refunding  such  premiums  to  ex-service  men. 

Mr.  Francis  V.  Keesling,  in  recent  letters  to  the  writer,  suggests,  in 
answer  to  the  argument  of  the  Arkansas  court,  that  such  payment  might 
be  regarded  as  a  fee  for  the  privilege  of  continuing  the  policy  after  sus- 
pension, "because  the  insured  .  .  .  might  become  impaired  actually 
during  the  course  of  service,  and,  therefore,  be  unable  to  obtain  insur- 
ance".    He  further  compared  this  to  the  situation  of  the  reinstatement 

^  Nutt    V.    Security    Life    Ins.    Co.,   supra,    footnote    43.      But    see    Reid    v. 
Atnerican  Nat.  Assur.  Co.,  supra,  footnote  45. 
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of  a  policy  which  has  lapsed,  in  which  case  the  assured  must  not  only 
pay  the  premium  and  interest  for  the  period  of  delinquency  but  also 
resubject  himself  to  physical  examination. 

That  part  of  the  premium  known  as  the  reserve  quite  properly 
goes  to  the  company  upon  the  reinstatement  of  the  policy ;  the  increased 
risk  due  to  age  is  completely  taken  care  of  by  the  annual  increase  in  the 
amount  of  the  annual  reserve.  This  will  take  care  of  the  ordinary 
increase  of  hazard.  That  the  difference  between  the  annual  reserve 
and  the  annual  premium  should,  as  Mr.  Keesling  seems  to  urge,  be  con- 
sidered as  a  charge  for  the  possible  increase  of  hazard  due  to  engaging 
in  the  service  would  seem  unfair,  in  view  of  all  the  circumstances.  The 
construction  urged,  it  is  submitted,  is  not  warranted  by  the  express  con- 
tract ;  and  there  is  no  social  object  that  might  possibly  be  served  by  the 
creation  of  this  obligation. 

Many  courts  frankly  put  their  decisions  on  the  ground  that  since 
there  was  no  increase  of  hazard  and  since  the  influenza  epidemic  was 
prevalent  throughout  the  country,  the  beneficiary  should  recover.  The 
Arkansas  court  by  Hart,  /.,  said :  *® 

"In  the  case  at  bar  the  insured  died  from  influenza,  and  the  record 
shows  that  this  disease  was  prevalent  throughout  the  United  States, 
and  that  soldiers  and  civilians  alike  contracted  it  and  died  from  it.  The 
death  of  the  insured,  then,  was  in  no  sense  caused  by  performing  any 
military  service,  or  in  consequence  of  being  engaged  in  military 
service." 

And  later,  by  Humphreys,  /.,  the  court  said :  '** 

"It  appears  in  the  agreement  of  facts  that  the  insured  died  of 
influenza  on  October  12,  1918,  in  the  base  hospital  at  Camp  Pike.  This 
disease  was  a  disease  common  to  soldiers  and  civilians  alike,  and  was 
not  confined  to  any  particular  locality ;  so  it  is  apparent  that  it  was  not 
intended  by  the  clause  in  question  to  concede  that  death  resulted  to  the 
insured  from  any  active  service  in  war  .  .  .  The  provision  is  plain 
and  unambiguous.  It  exempts  the  company  from  liability  on  the  face 
of  the  poHcy  from  death  caused  by  war  activities." 

So,  if  the  assured  died  of  influenza  or  pneumonia  or  other  disease, 
and  those  diseases  were  pandemic,  and  the  percentage  of  deaths  in  the 
service  from  those  causes  was  no  greater  than  in  civil  life,  surely  the 
insurer  should  not  be  permitted  to  escape  liability  on  any  theory  of 
increased  hazard.  On  the  other  hand,  the  insurer  may  well  argue 
that  he  charged  an  extra  premium  for  the  possibility  of  heavy  losses; 
and  that  since  he  took  his  chances,  why  should  not  the  assured  be  held 
to  his  bargain?  But  it  seems  that  the  charge  for  the  risk,  as  it  proved 
to  be,  and  as  the  insurer  could  not  possibly  have  anticipated,  was 
unusually  high ;  ^^  and  the  fact  that  so  many  companies  have  returned 

**  Benham  v.  American  Central  Life  Ins.  Co.,  supra,   footnote  43. 
**  Nutt  V.  Security  Life  Ins.   Co.,  supra,  footnote  43.     See  Myli  v.  American 
Life  Ins.  Co.,  supra,  footnote  43. 
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the  extra  premium  or  waived  the  broad  meaning  of  the  clause  is  a  tacit 
acceptance  of  the  principles  which  should  control  the  administrators  of 
great  social  institutions.  It  may  be  of  interest,  as  indicating  that 
actuaries  did  not  regard  service  in  the  United  States  as  an  increased 
hazard,  that  the  health  insurance  companies  paid  soldiers  in  the  camps 
in  the  United  States  sick  benefits;  they  would  not  have  paid  them  to 
soldiers  in  France  because  of  the  normal  clause  exempting  them  from 
liability  when  the  assured  is  sick  outside  the  limits  of  the  American 
continent. 

Whether  mere  service  in  France  or  at  sea  would  relieve  the  insurer 
from  liability  for  death  occurring  there  has  not  been  considered  directly. 
In  Sandstedt  v.  American  Cent.  Life  Ins.  Co.,  •*  where  the  assured 
died  of  pneumonia  in  France,  recovery  was  denied  even  though  the 
assured  had  made  every  effort  to  secure  the  free  permit  which  the  com- 
pany was  then  issuing  and  the  papers  were  merely  awaiting  the  com- 
pany's approval  when  the  death  occurred.  Likewise,  in  Slaughter  v. 
Protective  League  Life  Ins.  Co.,  *^  where  the  assured  while  serving 
in  France  with  the  Supply  Company,  Infantr\',  died  of  bronchial  pneu- 
monia after  the  Armistice,  recovery  was  denied.  In  Mattox  v.  New 
England  Mut.  Life  Ins.  Co.,  **  where  the  assured  died  of  pneumonia  on 
a  transport  bound  for  France,  recovery  was  denied.  In  Kelly  v. 
Fidelity  Mut.  Life  Ins.  Co.,  **  where  the  assured  was  killed  in  a  motor- 
cycle accident  in  France,  recovery  was  allowed ;  however,  the  policy  in 
that  case  contained  no  provision  for  obtaining  a  permit. 

If  the  reasoning  in  the  cases  denying  recovery  had  been  that 
death  was  caused  by  an  increase  of  hazard,  the  decisions  might  be 
sound.  But  the  opinions  clearly  indicate  that  the  repudiated  ground 
of  status  was  the  basis  for  their  decision.  The  result  obtained  in  the 
Kelly  Case — especially  in  a  case  where  the  policy  provides  for  the 
obtaining  of  a  permit  and  the  payment  of  an  extra  premium — seems 
questionable  at  first  sight ;  but  it  was  found  that  the  transportation  of 
our  troops  was  no  more  hazardous  than  the  ordinary  crossing  of  the 
ocean,  which  is  no  longer  prohibited  by  any  restrictions  on  travel,  and 
service  in  France,  as  long  as  no  battlefield  service  was  required,  was  no 
more  hazardous  than  the  varied  service  in  the  United  States.  ^^ 

It  is  submitted,  therefore,  that,  to  effectuate  the  intention  of  the 
insurer,  recovery  should  be  allowed  wherever  the  assured's  death  was 
due   to   natural    causes   or   to    causes    operating   as    commonly    among 

"  Many  companies  actually  provided  in  their  policies  for  the  eventual  return 
of  any  surplus  above  the  actual  cost  of  the  additional  war  risk  to  the  company. 
See  Mattox  v.  New  England  Mut.  Life  Ins.  Co.,  supra,  footnote  46;  cf.  Sand- 
stedt V.  American  Cent.  Life  Ins.  Co.,  supra,  footnote  47. 

"  Supra,  footnote  47. 

**  Supra,  footnote  47. 

"  Supra,  footnote  46. 

"Supra,  footnote  40. 

"  Cf.  Kelly  V.  Fidelity  Mut.  Life  Ins.  Co.,  supra,  footnote  40. 
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civilians  as  among  service  men,  subject,  however,  to  the  individual 
company's  ability  to  pay  as  affected  by  the  war  losses  of  such  company 
and  to  the  proper  protection  of  the  general  body  of  policyholders. 
The  only  condition  limiting  liability,  where  there  is  such  a  limitation, 
should  be  the  death  of  the  assured  as  a  result  of  an  increase  of  hazard 
due  to  the  war.  That  this  was  the  intention  and  that  the  suggested 
results  are  fair  as  effectuating  this  intention  may  be  gathered  from 
these  considerations :  the  uncertainty  of  actuarial  calculations  in  selecting 
risks,  due  to  an  absence  of  dependable  war  service  experience ;  the 
liberality  of  insurers'  practice  in  waiving  the  harsh  effects  of  the  war 
clause  by  granting  free  permits  and  paying  such  death  claims ;  the  fact 
that  whatever  extra  premiums  they  charged  were  held  as  a  sort  of 
security  for  possible  extraordinary  losses,  and  that  the  insurance  com- 
panies have  returned  the  extra  premiums;  the  fact  that  the  insurance 
companies  have  not  suffered  losses  which  could  not  be  distributed  with- 
out appreciable  inconvenience ;  the  fact  that  their  new  business  since  the 
termination  of  the  war  has  been  amazing.  The  war  clause  was  not  in- 
tended to  have  the  apparent  meaning,  because  the  acceptance  of  the 
normal  premium  is  only  consistent  with  the  continuance  of  insurance 
against  the  ordinary-  risks  of  death.  And  possible  ambiguities  in  the 
wording  of  the  war  clause  may  be  found,  if  one  is  inclined  to  look  for 
them.  Therefore,  the  courts,  in  detennining  the  legal  obligations  of  the 
companies  under  the  war  clauses,  ought  to  follow  the  administrators  of 
the  insurance  funds  in  regfarding  as  much  the  social  function  of  an  in- 
surance fund  as  the  words  of  the  policy. 

Joseph  Henry  Cohen 
Columbia  Law  Review 


THE  LEGALITY  OF  THE  PACIFIC  BLOCK  \DE  I 

Towards  the  end  of  1902,  Mr.  Balfour,  then  Prime  Minister,  was 
interpellated  in  the  House  of  Commons  as  to  whether  there  could  or 
could  not  be  such  a  thing  in  international  law  as  a  pacific  blockade. 
The  immediate  occasion  for  this  was  the  joint  action  of  Great  Britain, 
Germany  and  Italy  in  blockading  the  coast  of  Venezuela  without  any 
formal  declaration  of  war.  According  to  the  press  dispatches  from 
Germany,  the  United  States  had  declined  to  submit  to  the  position  of  a 
neutral  on  the  ground  that — the  status  of  belligerency  not  existing — 
there  could  be  no  such  thing  as  a  pacific  blockade,  and  Sir  Charles 
Dilke  demanded  to  know  whether  similar  representations  had  been 
received  at  the  British  Foreign  Office.  Mr.  Balfour  answered :  "I 
think  it  is  very  likely  that  the  United  States  will  think  there  can  be  no 
such  thing  as  a  pacific  blockade  and  I  personally  take  the  same  view. 
Evidently  a  blockade  does  involve  a  state  of  war."*  If  the  answer  be 
somewhat  vague  as  to  the  attitude  of  the  United  States,  it  at  least  pretty 
accurately  reflects  an  objection  once  widely  held  by  those  who  professed 
to  speak  with  the  voice  of  authority.  "Could  there  be  a  greater  contra- 
diction than  to  speak  of  a  pacific  blockade!"  exclaimed  Gessner  in  his 
Le  Droit  des  Neutres  sur  Mer,  published  in  1865.  *  To  him,  such  a 
thing  was  a  "monstrous  institution." 

Viewed  from  this  angle — that  a  blockade  imports  belligerency — the 
case  against  the  pacific  blockade  is  strong.  It  is  the  status  of  bel- 
ligerency alone  which  hampers,  within  certain  well-defined  limits,  neutral 
liberty  of  action,  but  with  belligerent  rights  go  belligerent  responsi- 
bilities, of  which  an  alert  neutrality  will  demand  strict  accountability. 
Such  a  code  of  laws  takes  scant  account  of  the  pacific  blockade,  which 
Professor  Geffcken  declares  to  be  "an  illicit  expedient  {moyen  ahusif) 
invented  by  France  and  Great  Britain  to  injure  weak  states  without 
assuming  the  responsibility  of  a  state  of  war."  ^  Such  a  blockade, 
insofar  as  it  has  any  recognized  legitimacy  in  international  law,  is 
classified  generically  as  an  act  of  reprisal,  one  of  the  recognized  meas- 
ures just  short  of  war.  But  a  strict  reprisal,  it  is  maintained,  should 
be  special  in  its  nature,  something  working  injury  only  to  the  nation 
against  which  it  is  directed,  whereas  a  pacific  blockade,  if  effective — 
it  is  elementar}'  to  say  that  a  blockade  to  be  valid  must  be  effective — 
hurts  not  only  the  quasi  enemy  but  also  third  states.  It  interrupts 
neutral  commerce.  Jurisdiction  over  territorial  seas,  which  by  right  of 
sovereignty  belongs  to  the  government  of  the  blockaded  port  or  coast, 
is  likely  to  be  assumed  by  the  blockading  force  and  this  may  be  viewed 
as  a  belligerent  act  from  the  standpoint  of  third  states. 

M16  Pari.  Debates,  4th   Scries.   1490-91. 

*Peut-il  y  Avoir  des  Blocus  Pacifiques  215,  217  et  seq. 

*  (1885)    17   Revue   de   Droit   International    146. 
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It  is  for  these  reasons  that  the  opponents  of  the  pacific  blockade 
have  refused  to  recognize  it  strictly  as  an  act  of  reprisal.  Behind  this 
general  line  of  argument  they  make  their  stand.  But  in  spite  of  it 
all,  in  the  face  of  a  stubborn  opposition  which  may  be  conceded  to  be 
sound  in  theory,  the  institution  which  has  come  to  be  called  the  pacific 
blockade  has  so  far  established  itself  during  the  last  century  as  to  extort 
a  grudging  recognition  from  the  writers  of  text-books.  Blockade,  with- 
out open  war  at  least,  was  not  an  infrequent  occurrence  during  the 
nineteenth  century. 

At  the  session  of  the  Institute  of  International  Law,  held  at 
The  Hague  in  1875.  the  members  filled  out  a  questionnaire  con- 
taining among  other  things  this  question:  "Does  the  pacific  blockade 
following  actually  recognized  rules  of  international  law  constitute  a 
means  of  regular  coercion,  authorizing  the  seizure  and  confiscation 
of  ships  attempting  to  violate  it?"  The  majority  of  the  answers  were 
in  the  negative.  *  Among  the  replies  cited  was  that  of  Professor  West- 
lake,  to  the  effect  that  it  was  unworthy  of  a  great  state  which  had  a 
grievance  against  a  smaller  one,  to  avail  itself  of  this  easy  method  of 
waging  war  without  running  its  risk.  In  his  edition  of  his  International 
Lazu,  published  in  1907,  this  author  makes  the  significant  admission 
that  the  "pacific  blockade  as  against  the  quasi-enemy,  is  too  well  estab- 
lished as  a  recognized  institution  to  be  longer  attacked  with  serious  hope 
of  success."  *  This  statement  may  be  fairly  cited  as  typical  of  the  shift 
in  recent  years,  if  not  of  sentiment,  at  least  of  opinion  as  to  legitimacy. 
At  the  session  of  the  Institute  in  1885,  on  the  motion  of  M.  Perels, 
conseiller  rapporteur  of  the  German  Admiralty,  a  special  committee  was 
named  to  study  the  right  of  blockade  in  time  of  peace.  Among  these 
members  were  such  well-known  names  as  Hall,  Geffcken,  Perels,  and 
Sir  Travers  Twiss.  ®  The  committee  made  its  report  at  the  session  held 
in  Heidelberg  in  September,  1887.  Perels  submitted  what  were  appar- 
ently the  majority  views,  concluding  with  the  following  recommenda- 
tions, which  were  proposed  for  adoption  by  the  Institute. 

1st.  The  establishment  of  a  blockade  without  war  is  not  contrary  to 
international  law. 

2nd.  The  pacific  blockade  must  be  officially  declared  and  notified 
and  maintained  by  a  sufficient  force ;  a  delay  should  be  accorded  to  the 
ships  of  nations  not  concerned  {hors  de  cause),  delay  sufficient  to 
ensure  lading  or  unloading  and  to  enable  them  to  depart  from  the 
blockaded  ports. 

3rd.  The  ships  of  the  blockaded  power  which  do  not  respect  such  a 
blockade  may  be  sequestrated.  When  the  blockade  has  ceased  they 
must  be  restored  to  their  owners  with  their  cargoes,  but  without  in- 
demnity on  any  ground. 


*  (1875)    7   Revue   de   Droit   International   611. 

°2  Westlake,  Internai^ional  Law   (2nd  ed.   1913)    16. 

•(1887)    19  Revue  de  Droit  International   124. 
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4th.  The  ships  under  foreign  flag  may  simply  be  prevented  from 
passing  the  hne  of  blockade. ' 

In  opposition  to  this,  Gcffcken,  who  fought  legitimacy  of  the  pacific 
blockade  to  the  last  ditch,  presented  a  powerful  minority  report.  He 
thus  summarizes  his  main  objections : 

1st.  The  blockade  cannot  be  justified  outside  of  war;  it  constitutes 
a  state  of  general  reprisals,  that  is  to  say  a  state  of  war. 

2nd.  The  blockade  called  pacific  does  not  hit  only  the  state  it  pre- 
tends to  influence ;  it  interrupts  the  commerce  of  all  nations ;  this  situa- 
tion goes  beyond  the  measure  of  simple  reprisal  and  can  only  be 
justified  by  a  state  of  war. 

3rd.  The  blockade  should  seriously  smite  the  blockaded  state. 
Weak  measures  are  ineffectual  or  they  acquire  the  character  of  acts 
of  war. 

4th.  It  is  wrong  to  invoke  the  interests  of  feeble  states  to  legitimize 
the  pacific  blockade ;  this  latter  gives  the  powerful  states  a  greater 
facility  to  coerce  them  without  ever  having  recourse  to  war.  * 

In  the  end,  after  a  full  discussion,  the  Institute  adopted  a  declara- 
tion in  the  following  form: 

"The  establishment  of  a  blockade  without  war  {en  dehors 
de  I'etat  de  guerre)  cannot  be  considered  as  permitted  by 
international  law  except  under  the  following  conditions: 

1.  Ships  under  a  foreign  flag  can  enter  freely  notwith- 
standing the  blockade ; 

2.  The  pacific  blockade  must  be  officially  declared  and 
notified,  and  maintained  by  a  sufficient  force ; 

3.  The  ships  of  the  blockaded  power  which  do  not  respect 
such  a  blockade  may  be  sequestered.  When  the  blockade  has 
ceased  they  must  be  restored  to  their  owners,  with  their 
cargoes,  but  without  indemnity  on  any  ground."  • 

The  project  formulated  by  Perels  recognizing  the  legitimacy  of  the 
pacific  blockade  was  *lhus  adopted  with  certain  amendments.  A  motion 
to  amend  the  preamble  providing  for  the  establishment  of  a  blockade 
without  war  by  adding  the  words  "if  a  just  cause  be  assigned  as  a 
motive"  was  defeated  by  a  ver>'  narrow  margin.  The  condition  that 
ships  under  a  foreign  flag  could  enter  freely  notwithstanding  the  block- 
ade was  adopted  unanimously  and  an  amending  proviso  to  this  clause, 
"except  when  they  carry  contraband"  was  voted  down.  ^^  Later  on,  an 
attempt  was  made  to  have  it  declared  in  a  proces  verbal  that  the  action 
with  respect  to  contraband  of  war  was  not  because  the  Institute 
approved  of  contraband  or  believed  it  legitimate  but  simply  by  reason 
of  the  difficulties  surrounding  the 'method  of  ascertaining  contraband 
and  that  this  question  should  therefore  be  regarded  as  reserved.  This 
jettison  in  1887  of  a  hitherto  widely  prevailing  view  among  theorists  is 
mainly  interesting  as  a  reflection  of  changing  conditions.  As  a  declara- 
tion of  a  private  institute,  it  has  of  course,  no  binding  force. 

'  (1887-8)    9  Annuaire  de  L'Institut  de  Droit   International  286. 
'Ibid.    295.  *Jbid.    300-301.  ** Ibid.    299. 
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To  sum  up  then  in  a  preliminary  way,  this  statement  of  DeBurgh 
made  in  1868  in  the  main  accurately  reflects  the  real  situation:  "To 
blockade  is,  no  doubt,  generally  speaking  an  act  of  war  and  incident  to  a 
state  of  war;  and  yet  there  have  been  in  modern  times  instances 
in  which  this  proceeding,  although  belligerent,  was  instituted  during  time 
of  peace."  ^' 

It  may  be  freely  conceded,  to  be  sure,  that  the  use  of  the  term 
"pacific  blockade"  is  not  altogether  happy  and  the  suggestion  made  at 
the  Heidelberg  session  that  for  blocus  pacifique  should  be  substituted 
blocus  en  dehors  de  la  guerre  has  much  to  commend  it. '  *  The  most 
that  can  be  said  for  the  prevailing  nomenclature  is  that  it  is  a  con- 
venient euphemism. 

Gcssner  makes  the  charge,  in  his  chapter  before  referred  to,  that 
British  publicists  deal  only  with  blockade  in  time  of  war  and  significant- 
ly ignore  the  pacific  blockade.  It  is  true  that  the  earlier  publicists  paid 
scant  attention  to  this  latter  topic.  Of  late  years  this  omission  has  in 
a  measure  been  repaired,  though  even  now  it  is  wholly  accurate  to  say 
that  the  leading  authorities,  English,  American  and  continental,  treat 
this  particular  subject  in  a  way  which  still  leaves  much  to  be  desired. 
Too  often  there  is  nothing  more  than  a  bald  enumeration  of  the 
precedents  unaccompanied  by  any  adequate  analysis.  Westlake,  for 
example,  though  his  later  discussion  is  far  from  superficial,  deems  it 
quite  needless  to  enter  upon  any  detailed  review.  But  it  is  certainly 
highly  desirable  to  get  the  correct  historical  background  of  a  subject  of 
such  increasing  rather  than  diminishing  importance.  This  is  especially 
so  because  some  of  the  precedents  which  have  come  to  be  commonly 
accepted  will  be  seen  upon  slight  investigation  to  be  open  to  serious  chal- 
lenge. Not  a  little  inadvertent  distortion  of  fact  has  crept  in  to  con- 
fuse the  real  issue.  In  any  event  it  will  be  interesting  to  see  how  far 
these  same  precedents  conform  to  or  fall  short  of  the  rules  governing 
blockade — in  other  words,  whether  they  fairly  take  on  the  character 
of  a  pseudo  blockade  even.  It  is  plain  at  least  that  some  of  them 
do  not. 

Alleged  Blockade  of  Holland,  1833. 

One  of  the  eadiest  cited  instances  is  a  case  in  point.  DeMartens 
says,  "In  1833  France  and  England  blockaded  the  Dutch  ports  without 
nevertheless  breaking  off  the  current  diplomatic  negotiations  entered  into 
with  the  Cabinet  of  The  Hague  upon  the  subject  of  the  Kingdom  of 
Belgium."  *  3  ""  ^*     Authority   for  tfie   statement  that   a  blockade   was 

"  The  Elfments    of   Maritime   International   Law    121,    footnote   2. 

"  (1887-8)   9  Annuaire  de  I'lnstitut  de  Droit  International  297. 

"3  Traite  de  Droit  International   (1887)    166. 

"Holland,  Studies  in  International  Law  (1898)  137;  2  Westlake,  Inter- 
national Law  (2nd  ed.  1913)  12;  7  Moore,  International  Law  Digest  (1906) 
136;    Wheaton,   International    Law    (4th    ed.    1904)    415,    seem    to    fall   into    the 
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estaWished  seems  to  be  totally  lacking.  Hall  makes  no  mention  of  it  in 
his  list.  What  actually  happened  was  that  England  and  France  placed  a 
general  embargo  upon  Dutch  ships  and  cargoes  in  their  respective 
territorial  waters  and  in  effect  prohibited  trade  with  the  Netherlands. 
The  British  Order  in  Council  dated  the  6th  of  November,  does  not 
mention  the  word  blockade.  ^*  It  is  possible,  to  be  sure,  that  the  direc- 
tions given  the  British  naval  commanders,  to  detain  and  bring  into  port 
Dutch  merchant  ships  and  vessels,  may  have  had  the  effect  of  virtually 
blockading  the  Dutch  coast  so  far  as  Dutch  shipping  was  concerned, 
but  there  is  no  evidence  of  any  violation  of  Dutch  territorial  waters. 
Furthermore  the  orders  were  strictly  limited  to  Dutch  ships  and  cargoes 
and  not  the  slightest  effort  was  made  to  interfere  with  neutral  ships  or 
cargoes.  On  the  16th  of  November,  1832,  the  King  of  the  Netherlands 
issued  a  virtual  order  of  reprisal  reciting  that,  in  consideration  of  the 
fact  that  the  Governments  of  Great  Britain  and  France  had  put  an  em- 
bargo on  Dutch  ships  and  cargoes  finding  themselves  in  the  ports  of  those 
kingdoms  or  which  might  desire  to  enter  there,  all  French  and  English 
vessels  in  Dutch  jurisdiction  would  be  required  to  depart  within  three 
days.  All  such  vessels  arriving  were  to  be  sent  away  and  not  admitted 
until  ships  under  the  Dutch  flag  were  allowed  as  formerly  to  entc- 
freely  into  the  ports  of  England  and  France.  ^*  Throughout  the  some- 
what voluminous  diplomatic  correspondence  which  followed  the  word 
blockade  is  not  found,  though  references  to  the  embargo  are  numerous. 

Bulmerinq,  although  he  recognizes  that  the  separation  of  Belgium 
and  Holland  had  been  decreed  at  the  Conference  of  London  in  Decem- 
ber, 1830,  and  that  at  the  same  Conference  on  the  28th  of  January,  1831, 
Belgium  had  been  recognized  as  an  indej>endent  state,  nevertheless, 
criticizes  Great  Britain  for  sharing  in  coercive  measures,  inasmuch  as 
she  had  been  a  party  to  the  Treaty  of  Vienna  of  1815,  providing  for  the 
imion  of  the  two  states  Holland  and  Belgium.  ^^ 

The  result  of  all  these  coercive  measures  was  that  the  Netherlands 
finally  adhered  to  the  international  arrangements  which  proclaimed  the 
independence  and  neutrality  of  Belgium.  The  treaty  signed  at  London 
on  the  first  of  May,  1833  provided  in  the  1st  article  that  the  embargo 
placed  upon  the  ships,  vessels  and  goods  of  the  Netherlands  was  to  be 
taken  off  and  that  the  vessels  detained,  together  with  their  cargoes,  were 
to  be  immediately   released   and   restored   to   their    respective   owners. 

same  error.  See  also  to  the  same  effect,  Bulmerincq.  Le  blocus  pacifique  et 
ses  effects  sur  la  proprxete  pr'wie  (1884)  11  Journal  du  Droit  Prwe  570.  3 
Calvo,  Le  Droit  Interna'Monal  (5th  ed.  1896)  536,  puts  it  this  way,  "A  third 
example  of  the  pacific  blockade  took  place  in  1833.  To  overcome  the  resist- 
ance of  the  King  of  The  Netherlands  to  the  separation  of  Belgium,  accorded 
in  principle  by  the  Treaty  of  the  18th  of  November,  1831,  France  and  Great 
Britain,  upon  the  authority  of  decisions  reached  at  the  Conference  of  London, 
declared  conjointly  a  general  embargo  on  Dutch  ships  and  established  at  the 
same  time,  without  breaking  their  pacific  relations  with  the  Cabinet  of 
The  Hague,  a  blockade  of  all  the  ports  and  coast  of  Holland.''  (Italics  are  the 
writer's.) 

-19    British    State    Papers    (1832)     1420.  ''Ibid.    1422. 

"  (1884)    11  Journal  du  Droit  International  Prive  571. 
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ReciprcKally,  reprisal  measures  with  respect  to  English  and  French  flags 
were  revoked.  ^* 

The  embargo  is  a  well-recognized  form  of  reprisal  and  there  seems 
to  be  no  reason  therefore  for  confusing  this  instance  of  1832-33  with 
the  pacific  blockade.  GeflFcken  was  clearly  right  in  separately  classify- 
ing it  as  an  embargo. '  ® 

British  Naval  Reprisals  Against  Brazil,  1862. 

The  British  naval  reprisals  against  Brazil  in  1862  have  also  been 
quite  generally  classified,  erroneously  it  would  seem,  as  another  instance 
of  pacific  blockade.  Certainly  the  statement  which  some  authors  make 
that  Great  Britain  instituted  a  blockade  at  this  time  is  inaccurate.  No 
such  formal  action  was  taken  and  it  is  inconceivable  that  Great  Britain 
with  its  own  precedents  staring  it  in  the  face,  which  it  has  pretty 
scrupulously  followed,  would  have  undertaken  a  blockade  in  1862 
against  Brazil  any  more  than  against  Holland  in  1833  without  conform- 
ing to  the  recognized  rule  in  international  law  calling  for  some  form  of 
official  declaration  and  notice.  No  such  declaration  or  notice  was  ever 
issued. 

The  British  differences  with  Brazil  grew  out  of  the  plunder  of 
the  wreck  of  the  British  barque  Prince  of  Wales  off  the  coast  of  the 
Province  Rio  Grande  do  Sul  about  seventy  miles  to  the  south  of  the 
city  of  that  name,  in  June,  1861,  and  the  alleged  ill-treatment  of  officers 
of  the  British  ship  Forte  by  a  Brazilian  police  guard  in  June,  1862, 
On  October  8,  1862,  Earl  Russell  instructed  Minister  Christie  to  demand 
indenmity  and  satisfaction  on  account  of  the  two  incidents,  ^o  The 
exact  fonn  which  the  reprisals  were  to  take,  if  it  was  found  necessary 
to  have  recourse  to  them,  was  left  to  the  discretion  of  the  Admiral  in 
command  of  the  British  fleet,  ^i  The  Brazilian  Government  on  the  29th 
of  December,  in  response  to  the  formal  demand  of  the  British  Minister, 
declined  to  accede  to  the  principle  of  responsibility  attributed  to  it  by 
Great  Britain  and  refused  to  pay  any  indemnity  except  under  com- 
pulsion by  superior  force.  ^^  On  the  following  day  the  Minister  called 
upon  Rear-Admiral  Warren  to  resort  to  measures  of  reprisal  and  at 
the  same  time  in  a  circular  explanation  addressed  to  the  British  consuls 
in  Brazil,  he  stated  that :  "Reprisals  are  a  well-understood  and  acknowl- 
edged mode  of  proceeding  among  nations  for  obtaining  justice  which 
has  been  denied,  and  they  do  not  constitute  an  act  of  war."  23 

The  evidence  then,  does  not  fairly  support  the  claim  that  there  was 
here  a  pacific  blockade  in  any  proper  sense  of  this  somewhat  elastic 
term.  The  claim  apparently  rests  upon  a  statement  made  in  a  dispatch 
dated  January  8,  1863,  from  Minister  Christie  to  Earl  Russell  wherein 
the  assertion  is  made  that  the  mode  of  proceeding  deliberately  adopted 
"has  caused  a  virtual  blockade  of  the  port  of  Rio  for  Brazilian  vessels 

"20  British  State  Papers   (1833)   283-4. 

"  (1887-88)   9  Annuaire  de  L'Institut  de  Droit  International  2S,7. 

^•54    British    State    Papers    (1862)    690. 

"Ibid.   718.  "Ibid.   753-54.  "" Ibid.   774-5. 
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"has  caused  a  virtual  blockade  of  the  port  of  Rio  for  Brazilian  vessels 
going  out,  from  the  31st  ultimo  to  the  6th  of  this  month."**  It  is 
also  true  that  later  on  when  the  Brazilian  Minister  addressed  his 
formal  demand  on  May  5  to  the  British  Government  for  counter- 
satisfaction,  he  did  complain  that  while  British  naval  vessels  outside 
gave  chase  to  Brazilian  merchant  vessels  in  the  territorial  waters  of  the 
Empire,  a  British  cruiser  remained  inside  the  port  of  Rio  Janeiro  and 
virtually  blockaded  it.  ^^  Earl  Russell  in  his  reply  on  May  19,  declined 
to  "enter  into  any  question  as  to  the  propriety  or  execution  of  the 
reprisals  to  which  Her  Majesty's  Government  deemed  it  necessary  to 
have  recourse."  ^o  The  careful  avoidance  of  an  admission  that  any 
form  of  blockade  had  existed,  coupled  with  the  complete  failure  to 
issue  some  form  of  oflfiicial  notice,  in  accordance  with  a  practice  firmly 
established  and  universally  recognized  long  before  1862,  are  most 
significant. 

The  matter  of  the  controversy  growing  out  of  the  encounter  of  the 
three  officers  of  the  flag-ship  Forte  and  the  Brazilian  police  guard 
was  submitted  to  the  arbitration  of  the  King  of  the  Belgians.  *'' 

Bulmerinq  follows  Fauchille,  ^^  in  taking  England  to  task  for 
exacting  vengeance  for  what  he  calls  the  pretended  pillage  of  an 
English  barque  by  Chilean  subjects,  and  it  is  to  him  inconceivable 
how  the  latter  country  could  justify  the  blockade  of  the  capital  of 
Brazil  for  an  act  of  violence  committed  by  such  subjects.  The  answer, 
of  course,  is  that  the  alleged  outrages  were  committed  by  persons  over 
whom  Brazil  had  complete  jurisdiction.  In  point  of  fact  however,  the 
British  demand  was  predicated  upon  the  proposition  that  the  Brazilian 
Government  must  be  "considered  responsible  for  probable  murder  and 
for  certain  robbery  committed  by  its  subjects  upon  helpless  foreigners."  ^^ 
Brazil  seems  nowhere  to  have  denied  that  her  subjects  and  not  aliens 
were  concerned  in  this  affair. 

Blockade  of  Norway,  1814. 

The  real  history  of  the  pacific  blockade  has  been  quite  generally 
conceded  to  date  from  1827,  when  Great  Britain,  France  and  Russia 
blockaded  the  coast  of  Greece,  then  under  Turkish  control.  The 
Swedish  writer  Soderquist  challenges  this  view.  Quite  aside  from  his 
apparent  agreement  with  Falcke  that  the  blockade  of  1827  is  in  itself 
doubtful,  he  insists  that  the  historical  origin  of  the  pacific  blockade 
goes  back  to  1814  when  Sweden  and  England  in  effect  blockaded 
pacifically  the  shores  of  Norway.  "'^  In  order  to  indemnify  Sweden  for 
her  great  losses  during  the  Napoleonic  wars  it  was  proposed  to  unite 
Norway  with  Sweden  and  negotiations  with  several  of  the  great 
powers  were  conducted  to  this  end.    The  nations  forming  with  Sweden 
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in  1813  the  last  coalition  against  Napoleon  promised  their  coopera- 
tion. By  article  2  of  the  treaty  of  alliance  concluded  with  England 
at  Stockholm  on  the  3rd  of  March  1814,  British  naval  cooperation  was 
promised,  if  necessary,  in  concert  with  the  Swedish  and  Russian  troops. 
The  Norwegians  revolted,  proclaimed  their  independence  and  lodged 
the  supreme  power  in  the  hands  of  the  former  Danish  governor,  Prince 
Christian  Frederick.  Sweden  thereupon  pronounced  a  blockade  of  the 
coast  of  Norway  on  the  4th  of  April,  1814.  By  the  terms  of  the 
Swedish  order,  every  ship  destined  for  Norway  and  captured  by 
Swedish  vessels  of  war,  was  declared  good  prize,  if  loaded  with  con- 
traband or  with  com  or  provisions ;  if  laden  with  other  merchandise  it 
was  to  be  released  the  first  time  with  a  verbal  warning  to  the 
captain  and  a  notice  written  on  the  ship's  papers  that  an  attempt  to 
again  re-enter  Norwegian  waters  would  result  in  the  application  of  prize 
rules.  All  ships  leaving  Norway  were  to  be  captured  without  regard 
to  flag  or  cargo.  ^^  Christian  Frederick  counted  on  the  protection  of 
Great  Britain  and  sent  a  deputation  to  obtain  recognition  of  the  new 
state,  but  the  British  authorities  felt  compelled  to  request  the  Norwegian 
mission  to  leave  the  country  and  on  the  29th  of  April  declared  in  turn 
Norway  to  be  in  a  state  of  blockade.  The  notification  stated  that  the 
necessary  measures  had  been  taken  "for  the  blockade  of  the  ports  of 
Norway  and  that  from  this  time  all  the  measures  authorized  by  the  law 
of  Nations  will  be  adopted  and  executed  with  respect  to  all  vessels  which 
may  attempt  to  violate  the  said  blockade."  ^* 

Actual  hostilities  between  Norway  and  Sweden  broke  out  on  the 
27th  of  July,  but  Soderquist  makes  the  point  that  there  can  be  no  doubt 
that  the  blockade  was  established  in  time  of  peace  and  that  while  the 
Swedish  blockade  ceased  to  be  pacific  from  the  moment  war  commenced, 
it  was  nevertheless  a  war  between  Sweden  and  Norway  only.  England 
took  no  part  in  actual  hostilities  and  never  admitted  that  it  was  in  a  state 
of  war  with  Norway.  The  English  blockade  therefore  in  this  sense  pre- 
served its  pacific  character  throughout. 

Soderquist  expresses  some  skepticism,  to  be  sure,  as  to  whether  the 
blockade  was  effective.  On  the  part  of  Sweden,  he  declares  that  it  was 
maintained,  if  not  exclusively,  at  least  largely  by  privateers,  the  regular 
fleet  being  assembled  near  the  frontier  in  anticipation  of  the  opening 
of  hostilities,  but  he  cites  evidence  that  the  British  sent  eight  ships  of 
war  ranging  from  ten  to  thirty-six  cannons.  ^^  Christian  '  Frederick 
abdicated  by  the  convention  of  armistice  signed  on  the  14  of  August 
and  it  is  significant  that  the  matter  was  deemed  important  enough  to 
call  for  a  stipulation  that  the  blockade  of  the  Norwegian  ports  was  to 
be  raised  from  the  date  of  signature  and  exportation  and  importation 
was  made  free  except  for  the  Norwegian  duties.     The  blockade  was 
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raised  without  delay  by  Sweden,  but  England,  on  the  contrary,  main- 
tained it  by  error  into  September.  '*  The  British  orders  to  discontinue 
the  blockade  were  formally  given  on  September  3.  **  It  must  be  fairly 
conceded  that  Soderquist  proves  his  case.  Not  only  was  the  British 
blockade  of  the  Norwegian  coast  formally  declared,  but  there  seems  to 
be  no  doubt  that  it  was  a  blockade  outside  of  a  state  of  war  so  far  as 
England  was  concerned. 

Joint  Blockade  op  Greece,  1827. 

On  the  other  hand  the  joint  blockade  of  the  coast  of  Greece  in 
1827  was  unaccompanied  by  any  formal  notification.  The  demonstra- 
tion against  Turkey  resembled  the  blockade  of  Norway  in  1814  in  that 
it  was  not  an  act  of  reprisal  directed  against  an  offending  nation  for 
alleged  injury ;  it  was  purely  and  simply  an  act  of  intervention.  Great 
Britain,  France  and  Russia  reached  an  agreement  in  London  early  in 
July  1827  to  end  the  prolonged  sanguinary  struggle  between  the  Turks 
and  Greeks.  A  determined  effort  was  made  to  persuade  the  Sublime 
Porte  to  accept  the  mediation  of  the  three  powers  in  accordance  with 
the  terms  of  the  armistice  proposed  by  them,  and  at  a  protocol  of  a  con- 
ference held  on  the  27th  of  July  at  Constantinople,  it  was  announced 
that  the  refusal  would  place  the  powers  under  the  necessity  of  having 
recourse  to  the  measures  which  they  should  judge  to  be  the  most 
effectual  to  the  attainment  of  their  object.  '"  In  case  of  the  refusal  of 
the  Porte  to  admit  the  mediation  and  to  consent  to  the  armistice,  the 
allied  naval  officers  were  instructed  to  intercept  any  expedition  of  men 
and  arms  against  Greece  and  going  from  either  Turkey  or  Africa  in 
general.  The  allied  representatives  had  their  well-founded  suspicions 
that  their  mediation  would  be  rejected.  A  report  of  the  Dragomans 
of  France,  Great  Britain  and  Russia  on  the  3rd  of  August,  quoted  Reis 
Effendi  as  saying: 

"My  positive,  absolute,  definite,  imchangeable,  eternal  answer  is 
that  the  Sublime  Porte  does  not  accept  any  proposition  concerning  the 
Greeks,  that  it  will  persist  in  its  own  will  forever  and  ever  and  to 
the  day  of  the  last  judgment." 

A  second  and  final  ultimatum  was  delivered  on  the  30th  of  August,  ^'" 
and  thereafter  the  acts  of  the  allies  became  those  of  frank  intervention. 
The  instructions  to  the  British  Vice-Admiral  were  to  take  a  position 
off  the  harbor  of  Navarino  and  he  was  requested  not  to  use  force 
unless  absolutely  necessary.  The  junction  of  the  English  and  French 
squadrons  probably  took  place  on  September  20.  ^* 

"When  the  Sultan  received  information  that  the  Treaty  of  London 
had  been  put  into  execution  and  that  his  fleet  was  locked  up  by  the 
actual  blockade  of  Navarino  he  did  not  allow  any  ebullition  of  wrath 
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to  escape  him.  The  allies  relied  on  the  engagement  of  Ibrahim  not  to 
quit  Navarino  until  he  should  have  received  further  instructions  from 
Constantinople.  The  British  and  French  squadrons  therefore  for  the 
most  part  sailed  away  on  other  errands.  Ibrahim  asked  for  instructions 
on  the  26th  of  September,  but  he  sailed  out  on  the  30th  of  September 
before  he  could  have  possibly  received  any  reply.  But  he  was  forced 
to  return."  *» 

The  direct  result  of  this  blockade  was  the  battle  of  Navarino 
and  the  destruction  of  the  Turkish  fleet  on  the  evening  of  the  20th  of 
October.  Notwithstanding,  the  representatives  of  the  great  Powers 
continued  to  g^ve  assurances  that  they  were  still  at  peace  with  the 
Sublime  Porte.  Sympathy  cannot  be  altogether  withheld  from  Reis 
EflFendi  for  his  inability  to  grasp  this  new  development  of  European 
diplomacy.  He  exclaimed :  "The  case  is  actually  as  if  in  breaking  a 
man's  head  I  at  the  same  time  assured  him  of  my  friendship.  Would 
not  such  a  proceeding  be  absurd?  Such,  however,  is  the  present 
question.  Your  ambassadors  talk  about  peace  and  they  have  broken 
peace."  *°  This  pardonable  outburst,  which  has  been  so  widely  quoted  in 
connection  with  this  affair,  clearly  related  to  the  naval  engagement  and 
the  loss  of  the  Turkish  fleet  rather  than  to  the  blockade  itself.  The 
representatives  of  the  Powers  subsequently  demanded  their  passports 
and  on  the  8th  of  November,  1827,  Russia  became  a  belligerent. 

French  Blockade  of  the  Tagus,  1831. 

The  first  instance  of  resort  to  a  measure  of  reprisal,  assimilating 
in  its  inception  at  least,  to  a  pacific  blockade,  occurred  in  1831  when 
the  French  blockaded  the  Tagus.  In  that  year  serious  differences  in  the 
matter  of  the  alleged  mistreatment  of  French  subjects  arose  between 
France  and  the  de  facto  government  of  the  Portuguese  pretender 
Dom  Miguel,  who  had  not  been  recognized  by  either  France  or  England. 
The  acting  French  consul,  on  the  29th  of  March,  complained  of  sundry 
acts  of  injustice  and  oppression  aimed  at  French  subjects  and  demanded 
immediate  redress,  but  the  Portuguese  authorities  declined  to  receive  his 
protest  on  the  ground  that  he  had  no  diplomatic  standing  under  the 
law  of  nations,*^  though  there  was  evidence  that  he  was  furnished  with 
a  document  signed  by  Dom  Miguel  himself,  authorizing  him  to  act  as 
consul-general  and  that  in  this  capacity  there  had  been  conferences 
upon  the  very  questions  at  issue.  Thereupon,  the  consular  repre- 
sentative withdrew  and  some  weeks  afterward  a  French  naval  force 
arrived  off  the  Tagus.  A  formal  ultimatum  followed  on  May  15,  which 
included  among  other  things  the  liberation  of  two  French  prisoners,  the 
dismissal  of  the  judges  responsible  for  the  infliction  of  heavy  penalties 
and  the  payment  of  reparation.  To  these  demands  an  evasive  answer 
was  returned.  Reprisals  followed.  All  Portuguese  vessels  entering  the 
Tagus  were  detained  and  likewise  two  ships  of  war  encountered  by  the 
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French  squadron  at  sea.  The  ships  of  war  and  merchantmen  weir 
subsequently  se<iuestered  in  Brest.  There  is  no  evidence  of  any  inter- 
ference with  neutral  commerce.  The  French  Admiral  announced  that 
the  demonstration  was  against  Dom  Miguel  and  not  against  the  Portu- 
guese nation  and  that  the  property  captured  was  merely  sequestered  to 
be  again  restored  when  reparation  had  been  made.*-  The  Portuguese 
authorities  pursued  a  temporizing  policy,  obviously  relying  upon  an 
existing  treaty  for  British  protection  and  mediation.  Lord  Palmerston 
repudiated  any  such  construction.  *^ 

Finally  on  the  1st  of  July,  the  guns  of  Fort  Casces  oj)ened  tire 
upon  a  part  of  the  French  squadron  which  was  engaged  in  the  pursuit 
of  Portuguese  merchant  vessels.  The  fort  was  soon  silenced,  about 
thirty  soldiers  were  reported  severely  wounded  and  five  or  six  lost  their 
lives.  The  British  consul-general  reported  this  instance  to  the  British 
Minister  at  London  "as  the  first  act  of  positive  hostility  that  has 
occurred  between  the  two  countries  beyond  the  mere  detention  of 
Portuguese  vessels  by  the  French  ships  of  war."  **  This  brought  mat- 
ters to  a  head.  On  the  8th  of  July,  Admiral  Roussin,  commandir  g  an 
augmented  French  fleet,  made  a  demand  for  instant  and  ample  repara- 
tion for  each  and  every  grievance  and  declaring  that  in  case  of  refusal, 
war  being  dc  facto  declared  between  Portugal  and  France,  hostilities 
would  be  the  immediate  consequence.  Twenty- four  hours  was  given  for 
reply.  ^"^  On  July  11,  the  French  fleet  entered  the  Tagus  and  eight 
Portuguese  ships  of  war  surrendered  without  firing  a  shot.  The  Portu- 
guese Government  then  yielded.  The  Convention  was  signed  off  Lisbon 
on  July  14.  in  which  Dom  Miguel  yielded  to  all  the  French  demands.  *• 

Most  writers  who  give  any  details  of  this  particular  blockade  a.ssert 
that  the  Portuguese  vessels,  both  public  and  private,  were  restored. 
Moore,  for  example,  adopts  Calvo's  statement  that  the  treaty  of  the 
14th  of  July,  1831.  stipulated  "the  restoration,  pure  and  simple,  of 
all  the  ships  of  war  and  of  commerce,  captured  by  the  squadron  of 
Admiral  Roussin."  *'  The  evidence  indicates  that  this  statement  is  only 
partially  true.  The  French  Commander  took  the  position  that  a  state  of 
war  had  in  fact  intervened  between  May  15  and  July  11  and  the  ships 
of  war  which  struck  their  colors  in  the  Tagus  were  to  be  considered 
as  "prizes  of  war  and  not  as  vessels  detained  by  way  of  reprisal."  The 
Portuguese  Government  energetically  protested  against  their  detention 
and  appealed  to  Great  Britain  in  support  of  their  claim.  Palmerston 
referred  to  the  King's  Advocate,  for  his  decision,  the  question : 

"Are  these  Portuguese  Ships-of-War,  so  captured  in  the  Tagus, 
l^itimate  Prizes  of  War?  Or.  in  other  words,  do  the  hostilities  which 
took  place  in  the  Tagus  aud  in  the  progress  of  which,  a  Portuguese 
Fleet  gratuitously  surrendered  to  the  French,  entitle  France  to  retain 
that  Fleet,  after  having  received   from   Portugal   complete  satisfaction 
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of  all  those  demands,  to  enforce  which  the  hostilities  were  com- 
menced ?"*t« 

This  official  took  the  position  that  the  answer  depended  upon  the  terms 
of  the  convention,  but  that  as  a  matter  of  law  "the  Portuguese  ships 
having  surrendered  after  the  declaration  and  during  the  pendency  of 
hostilities,  although  they  made  no  resistance,  are  to  be  considered  as 
legitimate  Prize  of  War  and  not  as  seized  by  way  of  reprisals  only."  *• 
He  went  on  to  say : 

"This  latter  species  of  seizure  is  resorted  to,  with  the  view  of  ob- 
taining satisfaction  for  injuries  alleged  to  have  been  received,  and  in 
order  to  prevent  the  necessity  of  having  recourse  to  actual  hostilities ; 
and  may  be  looked  upon  as  a  provisional  measure,  the  character  of 
which  is  to  be  determined  by  subsequent  events.  If  the  reprisals  should 
produce  a  satisfactory  result,  followed  by  a  restoration  of  relations  of 
peace  between  the  two  countries,  the  property  seized  would  be  con- 
sidered as  having  been  placed  under  temporary  sequestration  only,  and 
would  be  restored  to  the  original  proprietors.  But,  should  hostilities 
once  commence,  the  seizure  would  then  assume  a  hostile  character 
ab  initio;  so  that  those  ships  which  were  seized  before,  as  well  as  those 
which  were  captured  after,  that  event,  would  become  the  property  of 
the  capturing  state,  and  the  title  of  the  former  owners  be  divested." 

The  King's  Advocate  accordingly  held  that  the  Portuguese  would  not 
be  entitled  to  restitution  in  either  case  except  under  the  terms  of  the 
convention  and  that  the  only  question  was  whether  those  terms  were 
sufficiently  comprehensive  to  include  those  ships  of  war  which  were 
captured  after  the  declaration  of  hostilities  or  whether  they  affected  only 
those  ships  which  had  been  seized  by  way  of  reprisals.  On  the  assump- 
tion that  the  latter  was  the  true  construction,  he  was  of  the  opinion  that 
"the  French  Government  are  legally  entitled  to  retain  possession  of  the 
ships  of  war  captured  in  the  Tagus,  though  complete  satisfaction  may 
have  been  received  from  Portugal  of  all  the  demands,  to  enforce  which 
the  hostilities  were  commenced."  *• 

The  King's  Advocate  was  right  in  his  assumption.  The  18th  article 
of  the  treaty  is  very  clear  upon  this  point.  It  provided  only  for  the 
return,  upon  the  payment  of  the  sequestration  costs,  of  the  Portuguese 
merchant  vessels  which  had  been  seized  and  convoyed  to  France.  A 
protocol  to  this  article  provided  "as  to  the  two  vessels  of  war  seized 
before  the  arrival  of  the  Admiral  in  the  Tagus,  the  Admiral  command- 
ing the  squadron  consents  that  they  may  be  included  in  the  category  of 
merchant  vessels  seized  and  returned  upon  the  same  conditions  as  the 
latter."  ^^  In  transmitting  a  copy  of  this  treaty  to  Viscount  Palmerston, 
the  British  Ambassador  at  Paris  enclosed  "also  a  protest  of  the  Portu- 
guese Government  against  the  detention  by  the  French  of  the  Portu- 
guese ships  of  war,  of  which  they  had  taken  possession  in  the  Tagus."^^ 

"'  Italics   are   the   writers. 
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Portugal  denied  consistently  that  a  state  of  war  had  existed,  point- 
ing to  the  fact  that  France  had  not  published  the  manifesto  necessary 
to  constitute  a  state  of  war  and  that  she  had  not  according  to  the  law 
of  nations,  declared  that  the  ports  of  the  Kingdom  were  blockaded.  ** 

Palmerston  however  declined  to  interfere  to  obtain  the  restitu- 
tion of  the  ships  of  war  which  had  been  captured  in  the  Tagus,  and 
on  the  25th  of  August,  he  advised  the  Portuguese  Government  that 
"according  to  the  law  of  nations  as  applicable  to  the  circumstances  in 
which  the  ships  were  taken,  they  appear  to  be  good  Prize  of  War,"  ** 

Bulmerinq  deals  with  this  case  with  some  asperity.  He  contends 
that  it  is  governed  strictly  by  the  law  of  reprisals.  Asserting  that 
reprisals  can  only  be  exercised  either  by  equivalent  acts  or  similar  acts, 
he  declares  that  the  coercive  measures  here  resorted  to  were  altogether 
disproportionate  to  the  alleged  offense.  He  accordingly  condemns  the 
action  of  the  French  as  contrary  to  the  law  of  nations  and  moreover  as 
an  excess  of  unauthorized  power.  '*  There  is  nothing  in  the  law  of 
reprisals  which  limits  retaliation  to  an  act  of  retorsion  and  what  is  an 
equivalent  act  is  obviously  a  matter  of  some  elasticity.  In  the  case 
of  the  Prince  of  Wales  and  Forte,  the  British  naval  officers,  as  we  have 
already  seen,  were  instructed  to  seize  and  detain  such  Brazilian  ships 
as  might  be  considered  necessary  as  an  equivalent  for  the  British 
demands.  The  seizure  of  five  Brazilian  ships  was  the  result.  *'  In  the 
instant  case,  it  is  to  be  conceded  that  a  period  when  English  neutrality 
had  no  tinge  of  benevolence  in  it  for  France,  the  facts  as  set  forth  by 
the  French,  found,  in  the  main,  ample  corroboration  in  the  reports 
of  the  diplomatic  and  consular  officials  of  England  in  Portugal.  The 
incident  itself,  however,  may  be  viewed  as  a  dubious  example  of  the 
pacific  blockade,  inasmuch  as  actual  hostilities — de  facto  war,  as  was 
claimed  by  the  French — resulted.  Fauchille  asserts  that  a  maritime  war 
is  not  inconsistent  with  a  pacific  blockade.  '® 

The  British  blockade  of  New  Granada  took  place  in  January,  1837, 
Few  facts  about  it  have  ever  been  published,  though  it  is  one  of  the 
best  examples  of  a  pacific  blockade  not  leading  to  actual  hostilities  and 
instituted  as  an  act  of  reprisal  for  alleged  injuries.  On  the  31st  of 
January,  1836,  Joseph  Russell,  the  British  pro-consul  or  vice-consul  at 
Panama,  in  a  letter  to  Lord  Palmerston,  recited  the  details  of  an 
alleged  assault  upon  him  on  the  night  of  the  20th  of  that  month,  in 
the  most  public  street  in  Panama,  by  one  Paredes.  The  quarrel  between 
the  two  men  was  the  result  of  personal  differences  growing  partly  out 
of  some  financial  transactions.  Subsequent  advices  to  the  British  For- 
eign Office  indicated  that  the  origin  of  the  scuffle  was  obscured  in  a 
mist  of  mutual  recriminations.  When  the  new  consul,  Thomas  Turner, 
arrived  on  the  scene  he  reported,   on   March   1st,  that  he  found   the 

'*Ibid.  413.  "Ibid.  410.  "Ibid.  431.  "Ibid.  427. 

•*  (1884)   2  Journal  du  Droit  International  Privi  572. 
"54  British   State   Papers    (1862-3)    775.   803-4. 
"Fauchille.  Du  Blocus  Maritime   (1882)   41-2. 
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consulate  in  possession  of  a  military  force  and  Russell  in  so  weak  a 
state  in  consequence  of  the  severe  wound  he  had  received  as  to  be 
unable  to  attend  to  business.  A  little  later  on  March  7,  the  Alcalde 
sealed  up  the  consulate  and  took  away  the  consular  seal.  ''^  Paredes, 
who  was  slightly  injured,  was  out  in  a  few  days  and  hastened  to  accuse 
Russell  of  a  premeditated  attempt  to  asssassinate  him.  On  May  20, 
Consul  Turner  wrote,  although  Russell  could  not  procure  legal  assistance, 
he  nevertheless  made  out  such  a  strong  case  in  defense  that  the  main 
accusation  failed  entirely  and  he  was  condemned  under  an  obsolete  Span- 
ish law  of  1761,  raked  up  for  the  occasion,  to  six  years  imprisonment 
and  the  costs  of  the  suit  for  bearing  concealed  arms.  ^^  The  record  was 
referred  to  the  superior  tribunal  of  the  district  for  review  and  con- 
firmation Palmerston  did  not  act  with  any  undue  haste.  After  receiv- 
ing full  reports  of  the  matter,  he  addressed  on  August  31st,  instructions 
to  the  British  Minister  at  Bogota  to  demand  from  the  Government  of 
New  Granada  "satisfaction  for  the  insult  which  has  been  oflFered  to 
Great  Britain  and  reparation  to  Mr.  Russell  for  the  injuries  which  he 
has  sustained."  ^^  The  demand  included  the  immediate  liberation  of 
Russell,  compensation  for  the  injuries  inflicted  upon  him,  the  dismissal 
of  local  authorities  guilty  of  misconduct  in  the  matter,  and  the  restitu- 
tion of  the  British  consular  office,  together  with  the  archives  and  seals, 
accompanied  by  full  and  ample  apology.  The  admiral  of  the  Pacific 
Fleet  was  instructed  to  cooperate  with  the  Minister  in  "any  way  that 
may  be  deemed  most  advisable  to  enforce  the  just  demands  of  His 
Majesty's  Government."  <"*  On  November  28,  the  British  Minister 
submitted  the  demands  formally  to  the  Granadan  Minister  for  For- 
eign Affairs.  The  sum  of  one  thousand  pounds  sterling  was  specifically 
mentioned  as  the  sum  to  l)e  paid  Russell.  On  December  2,  the 
Granadan  Minister  pointed  out  that  the  tribunal  at  Magdalena,  where 
the  Russell  case  had  gone  on  appeal,  had,  on  the  26th  of  November, 
decided  that  the  case  should  be  referred  back  to  the  Court  of  First 
Instance  for  examination  and  decision  upon  the  point  of  competency 
of  its  jurisdiction.  On  December  10,  the  Minister  suggested  to  the 
commander  of  the  British  naval  forces  the  advisability  of  immediately 
establishing  a  rigorous  blockade  of  the  Granadan  ports  in  the  Pacific. 
On  the  following  day  he  repeated  this  recommendation,  suggesting  a 
preliminary  trial  "of  what  may  be  compulsion  without  being  war."  ^^ 

It  is  evident  that  the  Granadan  Government  was  kept  informed 
of  the  development  of  affairs  and  knew  that  the  settlement  of  the  con- 
troversy had  passed  out  of  diplomatic  into  naval  hands.  On  Decem- 
ber 12,  the  President  of  New  Granada  issued  a  comparatively 
restrained  proclamation  calling  upon  the  people  to  repel  the  unjust  and 
unexpected  aggression  of  the  British  naval  forces.  On  December  31, 
the  Governor  of  Santa  Martha  tried  his  hand  at  the  same  thing  and 

='26  British   State   Pat>ers    (18^6)    161.     "*  Ibid.   146.     ''Ibid.    185. 
-/6W.   186.     ''Ibid.  221b  and  231. 
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the  result  was  a  state  paper  which  is  not  without  a  touch  of  humor.  •* 

"Granadans!  Relying  on  the  courage  of  the  inhabitants  of  this 
province.  I  dare  insure  that  if,  unfortunately,  the  trumpet  of  war  shall 
sound,  proud  Albion  will  bite  the  dust  on  these  shores,  and  will  learn 
to  respect  the  rights  of  a  free  people. 

English !  The  conquerors  of  the  proud  Lion  of  Iberia  are  not 
frightened  by  the  neighings  of   seahorses!" 

The  conference  between  the  British  naval  authorities  and  a  com- 
missioner designated  by  the  Granadan  Government  took  place  on 
January  20,  but  it  was  abortive  as  the  Commissioner  insisted  he  had  no 
power  to  order  the  release  of  Russell,  to  which  the  British  Commodore 
replied  that  this  refusal  obliged  him  "to  notify  that  the  ports  of  New 
Granada  are  to  be  considered  externally  blockaded  and  that  they  will 
very  soon  experience  the  rigors  of  a  general  blockade."  *' 

It  would  seem  that  the  blockade  itself  was  technically  declared  on 
January  10,  1837  at  Jamaica,  that  a  part  of  the  British  squadron  arrived 
off  Carthagena,  January  17,  but  that  the  declaration  of  the  blockade 
was  withheld  until  after  the  conference  on  the  20th,  ®*  Meanwhile 
the  Court  of  First  Instance  had  reached  the  conclusion  that  it  was  in- 
competent to  try  a  consul  of  a  foreign  power  and  consequently  decreed 
that  Russell  should  be  immediately  released.  This  was  done  on  Jan- 
uary 4,  1837  after  an  incarceration  of  eleven  months  and  fifteen 
days.  **  He  arrived  in  a  British  war  vessel  off  Carthagena  on  the 
evening  of  the  31st  of  January  and  the  news  of  his  release  removed 
the  only  obstacle  in  the  way  of  a  resumption  of  negotiations.  On 
the  2nd  of  February,  Commodore  Peyton  transmitted  to  the  British 
Minister,  the  minutes  of  a  conference  held  that  day  with  General 
Lopez,  bringing  all  ^ matters  into  adjustment  substantially  in  accord 
with  the  British  demands. 

From  this  report  it  appears  that  the  blockade  was  raised  on  the 
same  day,  having  actually  existed  since  the  20th  of  the  preceding 
month.  There  is  no  affirmative  evidence  that  more  than  four  vessels 
were  actually  detained,  one  of  them  a  French  barque.  ®®  But  the 
British  official  reports  make  it  plain  that  the  blockade  was  thoroughly 
effective.  Corroboration  of  this  is  found  in  the  message  of  the  Gra- 
nadan President  on  the  opening  of  Congress  on  the  first  of  March, 
1837,  wherein  he  states  that  all  the  ports  of  New  Granada  in  both 
seas  were  blockaded,  the  port  of  Carthagena  "with  so  much  rigour  that 
even  letters  addressed  to  Granadan  citizens  and  authorities  were  inter- 
cepted." ®^  Upon  the  raising  of  the  blockade  the  vessels  detained 
were  permitted  to  proceed  to  their  destination.  ®* 

[to  be  continued] 

Dartmouth  College  Albert  H.  Washburn 
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NOTES 

Necessity  as  a  DeraNSE— The  recent  case  of  State  of  Arizona  v.  H.  E. 
IVootton*  arising  out  of  the  "Bisbee  deportations",  introduces  necessity  as  a 
defense  to  a  criminal  charge.  The  defense  involves  questions  of  novelty  due  to 
the  rare  occasions  on  which  it  is  used.  The  defendant  was  charged  with  kid- 
napping one  Fred  W.  Brown.  The  indictment  was  based  on  the  statute  of 
Arizona  providing  that :  "Every  person  who  forcibly  steals,  takes  or  arrests 
any  person  in  this  state  and  carries  him  into  another  country,  state  or  county 
.  .  .  is  guilty  of  kidnapping."*  The  purpose  of  such  taking  is  entirely  imma- 
terial.* The  Warren  District,  in  which  the  act  complained  of  took  place,  was 
one  of  the  greatest  copper  producing  districts  in  the  world.  The  population  of 
the  district  were  either  directly  employed  at  the  mines  or  were  substantially 
dependent  upon  their  continued  operation  for  support.  The  defendant,  one  of  a 
great  number  of  specially  appointed  deputy  sheriffs  with  whom  he  acted  in 
concert,  took  Fred  W.  Brown,  one  of  about  a  thousand  strikers,  their 
sympathizers,  members  of  the  Industrial  Workers  of  the  World  and  others, 
from  his  home  to  the  Warren  Ball  Park,  thence  onto  freight  cars,  transporting 
them  into  New  Mexico  where  they  were  turned  over  to  the  military  authorities 
at   Columbus. 

While  not  contending  that  his  act  was  one  which  fell  outside  the  statute, 
the  defendant  maintained  that  he  was  excused  from  the  consequences  on  the 
grounds  of  (1)  self-defense;  and  (2)  necessity  arising  out  of  the  following 
state  of  facts  which  he  offered  to  prove :  Prior  to  the  deportations,  an  elaborate 
conspiracy  had  been  entered  into  for  the  destruction  of  the  right  of  private 
property,  and  of  the  government  of  the  United  States,  and  for  the  disorganiza- 
tion of  the  lumber  and  copper  industries  by  strikes  accompanied  with  violence. 
Such  a  strike  had  been  called  in  the  Warren  District  and,  at  the  time  of  the 
deportations,  the  conspirators  had  large  quantities  of  fire-arms  and  ammunition 
which  were  concealed  in  the  district.  It  was  the  purpose  of  the  conspirators  to 
destroy  lives  and  property  other  than  their  own  on  the  12th  of  July,  1917,  and 
on  the  night  preceding,  one  of  the  strike  committeemen  informed  the  then  sheriff 
of  Cochise  County,  which  included  the  Warren  District,  that  he  would  no 
longer  be  responsible  for  the  acts  of  such  persons  as  contemplated  the 
destruction  of  lives  and  property.  The  sheriff  tried  to  procure  aid  from  the 
Federal  and  State  authorities,  but  no  troops  were  furnished  and  no  other  form 
of  aid  supplied.  The  sheriff  and  his  deputies  thereupon  decided  to  remove  the 
conspirators  from  the  district  and  turn  them  over  to  the  military  authorities  at 
Columbus,  N.  M. 

The  prosecution  resisted  the  admission  of  the  testimony  on  the  ground 
that,  if  it  were  proved,  no  defense  in  law  would  be  established.  Pattee,  J., 
who  presided  at  the  trial,  ruled  that  the  facts  would  not  constitute  self-defense 
because  there  was  lacking  the  fact  that  Brown  had  committed  hostile  acts  or 
demonstrations.  For  the  rule  of  self-defense  to  be  invoked,  there  must  be 
more  than  fear  of  violence  even  though  that  fear  be  induced  by  threats.  He 
also   ruled   out  that  porticxi  of   the  testimony  relating  to  the  general  conspiracy 

•  (Ariz.   1920)   6  Journal   Amer.   Bar  Assn,  99. 
•Ariz.   Penal   Code    (1913)    §   185. 

•For  the  construction  of  similar  statutes  see  State  v.  Backarow  (1886) 
38  U.  Ann.  316;  John  v.  State  (1896)  6  Wyo.  203,  216,  44  Pac.  51. 
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to  do  away  with  the  right  of  private  property  and  with  the  Governmetit  of 
the  United  States;  but  admitted  the  rest  of  the  testimony  on  the  ground  that 
from  it  the  jury  would  be  warranted  in  finding  that  the  defendant  acted  from 
such  necessity  as  would  excuse  his  acts.  The  court  was  therefore  forced  to 
distinguish  self-defense  from  necessity,  which  it  did  by  quoting:  '"The  dis- 
tinction between  necessity  and  self-defense  consists  principally  in  the  fact  that 
while  self-defense  excuses  the  repulse  of  a  wrong,  necessity  justifies  the  in- 
vasion of  a  right.'"* 

The  cases  cited  by  the  court  as  illustrating  the  law  of  necessity  are  mainly 
cases  involving  the  invasion  of  the  right  of  one  who  was  not  in  any  way 
the  cause  of  the  conditions  from  which  the  necessity  arose.'  From  the  class  of 
ca.scs  which  the  court  analyzed  as  explaining  the  doctrine  of  necessity,  it  was 
led  inevitably  to  the  conclusion  that  the  question  of  whether  or  not  the  de- 
fendant acted  from  necessity  was  to  be  determined  by  the  jury*  on  the  basis  of 
whether  the  defendant  acted  as  a  rea.sonablc  man  under  the  circumstances.'  At 
the  conclusion  of  the  trial  the  charge  to  the  jury  was  to  that  effect.  This  test 
has  generally  been  applied  to  cases  of  the  destruction  of  property,  but  even 
here  the  justice  of  it  has  been  questioned.*  In  criminal  cases  the  defense  of 
necessity,  though  called  by  various  names,  has  always  been  governed  by  the  same 
principles  of  law,  which  arc  those  governing  self-defense.  It  has  been  termed 
coercion,*  duress,'*  fear,"  compulsion."  By  the  great  weight  of  authority  in 
order  for  the  defendant  to  avail  himself  of  the  defense,  there  must  have 
been    an    impending    danger,    present,    imminent    and    not    to    be    averted. "      So, 


"*  State  of  Arizona  v.  WooCton,  supra,  footnote  1,  p.  100.  Wharton,  Criminal 
Law   (11th  ed.  1912)   §   128. 

'Hale  V.  Lawrence  (1848)  21  N.  J.  L.  714,  (conflagration);  American  Print 
Works  7'.  Lawrence  (1S47)  21  N.  J.  L.  248,  reversed  ibid.  p.  751  (same); 
Kdler  v.  City  of  Corpus  Christi  (1879)  50  Tex.  614,  (same);  Conwell  v. 
Emrie  (1850)  2  Ind.  35.  (same);  Field  v.  City  of  Des  Moines  (1874)  39 
Iowa  575.  (same);  Mayor,  etc.  v.  Lord  (N.  Y.  1837)  17  Wend.  285,  (same); 
Mayor,  etc.  v.  Lord  (N.  Y.  1837)  18  Wend.  126,  (same);  United  States  v. 
Ashton  (C.  C.  1834)  24  Fed.  Cas.  No.  14,470,  (crew  refused  to  obey  orders, 
demanding  that  the  master  put  back  to  port  on  the  ground  that  ship  was 
unseaworthy)  ;  United  States  v.  Borden  (D.  C.  1857)  24  Fed.  Cas.  No.  14,625. 
(mutiny  because  of  expected  harsh  and  cruel  treatment).  These  two  last  cases 
may  be  explained  on  the  ground  that  at  sea  a  sailor  has  no  one  to  whom  he 
may  appeal    for  relief   against   the  master. 

•The  court  cites  Commonwealth  v.  Blodgctt  (1846)  53  Mass.  56,  in  support 
of  this  proposition ;  but  it  is  to  be  noted  that  the  court  there  merely  decided  it 
was  more  proper  for  the  jury  to  decide  the  question  of  necessity  than  for  the 
State  of  Rhode  Island  to  determine  it  in  advance. 

'  "One  claiming  the  right  to  destroy  buildings  to  prevent  the  spread  of  a 
conflagration  must  necessarily  have  that  right  determined  by  the  conditions  exist- 
ing or  appearing  to  a  reasonable  man  to  exist  at  the  time  of  the  destruction. 
.     .     .  *'     State  of  Arizona  v.  Wootton,  supra,  footnote  1.  p.  105. 

*  Roman  Law  held  that  when  fire  reaches  a  house  and  it  is  pulled  down  to 
.save  others,  the  person  pulling  it  down  was  not  responsible,  yet,  "Common 
opinion  inclines  more  to  equity  .  .  .  for  it  would  be  unreasonably  hard 
that  when  I  have  saved  my  own  concerns  by  destroying  those  of  another  man, 
the  whole  loss  should  be  thrown  on  him,  whilst  the  whole  advantaec  lisrhts  on 
me."  Pufendorf.  Larv  of  Nature  and  Nations  (Carew's  Trans.  1729)  lib.  2,  c. 
6.  211.  Cf.  Hale  v.  Lawrence,  supra,  footnote  5.  Cf.  contra.  Field  v.  City  of 
Des   Moines,   supra,   footnote   5. 

•Henderson  v.  State  (1909)  5  Ga.  App.  495,  63  S.  E.  535;  Bain  v.  State 
(1890)   67  Miss.  557.  7  So.  408. 

••McCoy  7'.  State  (1887)  78  Ga.  490.  3  S.  E.  768;  State  v.  Moretti  (1912)  66. 
Wash.  537.  120  Pac.  102. 

"People  T    Martin    (1910)    13   Cal    App.  96.   108   Pac.    1034. 

"Arp  V.   State    (1893)  97  Ala.  5,  12  So.  301. 

"Bain    7'.    State,    supra,   footnote   9;    People    v.    Martin,   supra,    footnote    11; 
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where  the  defendant's  hfe  was  threatened  unless  he  accompany  those  intending 
to  commit  murder,"  where  the  threats  were  a  future  injury,**  where  the  de- 
fendant committed  the  crime  in  conformity  with  his  promise  to  a  threatening 
mob,  but  after  he  was  a  good  distance  away  from  its  power,"  the  defendant 
was  not  excused. 

Looking  to  some  of  the  criminal  cases  in  which  necessity  has  been  pleaded, 
we  find  statements  laying  down  the  law  much  the  same  as  in  cases  of  self- 
defense.  This  appears  reasonable  enough  if  we  take  into  consideration  the 
fact  that  the  defendant,  in  such  cases,  is  trying  to  show  that  he  acted  to 
preserve  himself;  and  this  in  spite  of  whatever  technical  name  his  attorney 
may  have  given  to  the  defense.  In  United  States  v.  Holmes"  the  court  charged 
the  jury:  "But  the  case  does  not  become  'a  case  of  necessity'  unless  all  ordinary 
means  of  self  preservation  have  been  exhausted.  The  peril  must  be  instant, 
overwhelming,  leaving  no  alternative  but  to  lose  our  own  life,  or  to  take  the 
life  of  another  person."  The  court  went  on  to  say  that  if  the  danger  was 
obvious  but  a  little  remote,  lots  should  have  been  cast.  A  stronger  case  of 
necessity  than  was  presented  in  that  case  can  hardly  be  .imagined.  The  law  of 
nature  would  seem  to  govern,  and  yet,  in  spite  of  the  fact  that  there  was  no 
one  to  appeal  to  for  safety,  the  court  said  that  "the  peril  must  be  instant, 
overwhelming,   leaving   no   alternative."** 

It  may  be  well  to  note  that  the  defense  of  necessity  has  been  regarded  with 
suspicion,  even  as  the  court  did  in  the  principal  case."  Because  of  such  sus- 
picion, the  courts  very  often  look  to  see  what  might  have  been  done  instead 
of  what  was  done,  in  order  to  determine  whether  necessity  existed."  The  crime 
as  laid  in  the  information  was  taking  the  complainant  from  the  Warren  Ball 
Park  into   New   Mexico.     While   the  court   admits   that   the   taking  to   the   ball 

McCoy  V.  State,  supra,  footnote  10;  Pirkle  v.  State  (1912)  11  Ga.  App.  98,  74 
S.  E.  709;  Henderson  v.  State,  supra,  footnote  9;  see  also  Burton  v.  State 
(1907)  51  Tex.  Crim.  Rep.  196,  101  S.  W.  226  (there  must  be  immediate  per- 
sonal constraint)  ;  State  v.  Moretti,  supra,  footnote  10  (reasonable  apprehension 
of  instant  death)  ;  Arp  v.  State,  supra,  footnote  12  (one  cannot  justify  the 
taking  of  human  life  by  pleading  compulsion  of  another)  ;  United  States  v. 
Holmes  (C.  C.  1842)  26  Fed.  Cas.  No.  15,383,  p.  366  ("The  case  does  not  be- 
come one  of  necessity  unless  all  ordinary  means  of  self-preservation  have  been 
exhausted.")  Contra.  Bryant  v.  Territory  (1909)  12  Ariz.  165,  100  Pac.  455 
(laying  down   the   reasonable   test    rule). 

'*Arp  V.   State,  supra,  footnote   12. 

**  State  V.  Moretti,  supra,  footnote  10;  People  v.  Martin,  supra,  footnote   11. 

"Burton  v.  State,  supra,  footnote  13. 

"  Supra,  footnote  13.  The  facts  were  that  the  defendant  was  a  sailor  from 
a  shipwrecked  vessel.  He  was  one  of  a  number  of  passengers  and  crew  who 
had  taken  refuge  in  a  long  boat.  After  some  time  out,  seeing  no  hope  of 
rescue  and  realizing  that  the  boat  was  sinking  due  to  the  overload,  the  defend- 
ant, among  others,  threw  overboard  some  of  the  male  passengers  without  draw- 
ing lots. 

"Ibid.,  p.  366. 

'*  Pattee,  J.,  "As  to  the  rule  of  necessity:  It  has  been  shown  .  .  .  that 
there  is  such  a  rule  and  in  a  case  justifying  its  application  the  party  acting  by 
reason  of  necessity  is  excused  from  the  consequences  of  what  would  otherwise 
be  a  criminal  act.  The  cases  are  and  must  be  rare  and  conditions  exceptional 
in  which  such  a  rule  may  be  invoked.  .  .  .  Naturally  the  first  impression 
the  mind  entertains  is  that  such  a  defense  is  rather  a  desperate  attempt  to 
escape  the  consequences  of  criminal  conduct  than  a  bona  fide  excuse  for  such 
conduct.".  State  of  Arizona  v.  Wootton.  supra,  footnote  1,  p.  103.  The  defense 
of  necessity  we  do  not  believe  to  be  generally  an  afterthoug^ht  to  escape  conse- 
quences, but  it  seems  to  be  so  in  this  case  and  in  many  cases  which  arose 
under  the  Non-Intercourse  and  Embargo  Acts.  See  Brig  Struggle  v.  United 
States  (13  U.  S.  1815)  9  Cranch.  71;  Brig  Wells  v.  United  States  (11  U.  S. 
1812)   7  Cranch.  22. 
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park  was  just  as  much  a  kidnapping  as  the  taking  to  New  Mexico,  the  crime 
must  be  proved  as  charged.  At  the  time  they  were  taken  from  the  ball  park, 
none  of  the  dangers  contemplated  by  the  defendant  seem  to  have  existed. 
The  great  bulk  of  the  conspirators  were  assembled  at  the  park,  unarmed  and 
under  heavy  guard.  If  the  defendant  and  the  other  deputy  sheriffs  were 
acting  merely  from  the  motive  of  preventing  a  catastrophe,  it  seems  that  it 
would  have  been  more  reasonable  to  have  kept  the  conspirators  under  g^ard 
and  to  have  searched  their  homes  and  other  places  for  the  fire-arms  and 
explosives  which  it  was  contended  they  possessed.  If  the  object  of  the  whole- 
sale deportation  was  merely  to  prevent  the  catastrophe,  it  seems  evident  that 
unless  the  explosives  were  removed  the  danger  still  existed.  If  the  object  was  to 
show  other  conspirators  that  they  would  be  dealt  with  summarily,  let  us  sup- 
pose that  instead  of  being  kidnapped,  a  few  of  the  strikers  had  been  lynched 
by  the  deputies.  The  reasoning  of  the  court  would  apply  with  equal  force  to 
such  a  case,  and  yet  it  seems  quite  evident  that  the  court  would  have  ruled  out 
the  defense  because  the  defendant  was  not  in  instant  fear  of  great  bodily 
harm." 

In  Ex  parfie  MilUgan**  Mr.  Justice  Davis  said:  "No  doctrine  involving  more 
pernicious  consequences  was  ever  invented  by  the  wit  of  man  than  that  any  of 
its  (the  Constitution  of  the  United  States)  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  the  Government.  Such  a  doctrine  leads  directly 
to  anarchy  or  despotism,  but  the  theory  of  necessity  on  which  it  is  based  is 
false;  for  the  government,  within  the  Constitution,  has  all  the  power  granted 
to  it,  which  are  necessary  to  preserve  its  existence;  as  has  been  happily  proved 
by  the  result  of  the  great  effort  to  throw  oflf  its  just  authority."*  The  court 
said  further:  "If  it  was  dangerous  ...  to  leave  Milligan  unrestrained  of 
his  liberty  .  .  .  the  law  said  arrest  him,  confine  him  closely  .  .  .  present 
his  case  to  the  grand  jury  .  .  ..  and  if  indicted  try  him  according  to  the 
course  of  the  common  law."** 

The  court  in  the  above  case  used  strong  language  to  uphold  the  rights  of 
a  man  whose  conduct  it  despised.  Yet  the  court  in  the  principal  case  waved 
aside  Ex  parte  Milligan  as  deciding  merely  that  the  administrative  part  of  our 
government  could  not  substitute  one  form  of  tribunal  for  a  regularly  con- 
stituted tribunal.  But  we  venture  to  ask,  are  the  results  of  substituting  one 
tribunal  for  another  one,  more  pernicious  than- allowing  the  mob  to  substitute 
its  will  for  all  properly  constituted  authority?  It  may  be  that  the  court  was 
influenced  by  numbers  though  it  did  not  say  so.  Possibly  the  fact  that  the 
conspirators  were  a  minority  and  the  defendant  one  of  the  majority  led  the 
court  to  feel,  if  not  express,  that  evidence  favorable  to  the  defendant  should 
have  been  admitted.     It  is  submitted,  however,  that  ours  is  a  government  which 

*•  Brig  Wells  v.  United  States,  supra,  footnote   19. 

"Bleckley,  C.  J.,  "True  it  is  that  perjury  cannot  be  committed  without 
willfully,  as  knowingly,  absolutely  and  falsely,  swearing  (Code  §  4460)  ;  but  this 
does  not  imply  that  more  moral  freedom  is  required  for  the  commission  of 
perjury,  than  in  the  commission  of  murder  or  any  other  crime.  No  less  degree  of 
fear  will  excuse  perjury  than  other  fflonies."  McCoy  v.  State,  supra,  footnote 
10,  p.  769. 

"  (71  U.  S.  1866)  4  Wall.  2.  During  Civil  War,  Milligan,  a  citizen  of  a 
loyal  state,  was  arrested  by  the  military  authorities,  tried  and  sentenced  by  them 
to  be  hanged  on  the  following  charges:  (1)  conspiracy  against  the  United 
States;  (2)  giving  aid  and  comfort  to  the  enemy;  (3)  inciting  to  insurrection; 
(4)  disloyal  practices;  (5)  violation  of  the  laws  of  war.  The  case  came  to  the 
Supreme  Court  on  a  writ  of  habeas  corpus,  the  government  contending  that 
the  trial  by  military  tribunal   was  justified  as  an  act  of   necessity. 

"/&«d.,  p.  121. 

**/6id.,  p.  122. 
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seeks  to  protect  the  minority  from  sudden,  ill-c(xisidered  acts  of  the  majority. 
We  would  call  attention  to  Mr.  Justice  Baldwin's  remark  in  charging  the  jury 
in  United  States  v.  Holmes.^  He  said:  "It  is  one  thing  to  give  a  favorable 
interpretation  to  evidence  in  order  to  mitigate  an  offense.  It  is  a  different 
thing,  when  we  are  asked,  not  to  extenuate,  but  to  justify,  the  act"  It  may  be 
that  the  defendant  in  the  principal  case,  if  convicted,  should  have  been  dealt 
with  leniently,  but  only  evidence  which  tended  to  prove  that  the  danger  was 
instant,  overwhelming  and  that  all  other  means  had  been  exhausted,  should  have 
been  admitted.  At  the  conclusion  of  the  trial  the  charge  should  have  been  to 
the  effect  that  the  defendant  was  guilty  unless  the  danger  outlined  above 
existed,  and  that  he  was  not  excused  merely  because  he  acted  as  a  reasonable 
man. 

The  Validity  o?  Contracts  iNvoLnsc  the  Breach  of  Contracts  with 
Third  Persons. — In  a  standard  treatise,  *  the  author  lays  down  the  following 
rule :  "Any  contract,  the  object  or  necessary  tendency  of  which  is  to  place  one 
owing  duties  to  third  persons  in  a  position  where  he  is  under  obligations  to 
two  parties  having  antagonistic  interests,  is  void,  even  though  in  fact  it  have 
no  bad  effect."*  According  to  this  passage,  where  X,  who  has  contracted  to  sell 
land  or  goods  to  Y,  contracts  to  sell  the  same  land  or  goods  to  A,  the  second 
contract  is  void.  To  test  the  accuracy  of  the  rule,  it  is  proposed  to  consider 
three  of  the  situations  it  suggests:  (1)  A  enters  into  the  second  contract  in 
good  faith  and  without  knowledge  of  the  first ;  (2)  A,  having  knowledge  of 
the  first  contract,  actively  induces  X  lo  enter  into  the  second;  (3)  A  enters 
into  the  second  contract  with  mere  passive  knowledge  of   the  first 

(1)  Where  A  contracts  to  purchase  from  X  in  good  faith  and  without 
knowledge  of  X's  contract  with  Y,  no  court  would  hold  the  second  contract 
void.  If  land  or  a  unique  chattel  were  the  subject-matter  of  the  contracts,  Y, 
being  first  in  point  of  time,  would  get  specific  performance;'  A  would  get 
damages.*  Yet  X  has  entered  into  a  contract  wholly  inconsistent  with  the 
performance  of  his  duty  to  Y. 

\2)  Where  A,  with  knowledge  of  a  prior  contract  between  X  and  Y, 
induces  X  to  enter  into  a  contract  the  performance  of  which  involves  the 
breaking  of  the  first  contract,  the  situation  is  entirely  different  Although 
there  are  a  myriad  of  conflicting  decisions  and  dicta,  the  weight  of  authority 
perhaps  supports  the  general  proposition  that  one  who  intentionally  induces 
another  to  break  his  contract  with  a  third  person  is  liable  in  tort*  In  several 
jurisdictions,  there  is  no  tort  liability  tmless  the  offending  party  was  guilty  of 
fraud  or  coercion.*  In  some  of  these  jurisdictions,  however,  an  action  will  lie 
in  the  absence  of  fraud  where  the  defendant  has  interfered  with  the  rela- 
tions   between    master    and    servant. '      Other    courts    have    suggested    that    no 

*  Supra,  footnote  13,  p.  366. 

'Greenhood,  Public  Policy    (1886)   292. 

'Quoted  with  approval  in  Bolton  v.  Amsler    (1905)   95  N.  Y.   Supp.  481. 

•Johnson  v.   Hayward    (1905)    74   Neb.    157,   103   N.   W.    1058. 

*Maguire  v.  Heraty   (1894)    163  Pa.  St.  391,  30  Atl.   151. 

•Lumley  v.  Gye  (1853)  2  El.  &  Bl.  216;  Quinn  v.  Leathern  [1901]  A.  C 
495;  Bowen  v.  Speer  (Tex.  1914)  166  S.  W.  1183;  Wheeler- Stenzel  Co.  v. 
American  W.  G.  Co.  (1909)  202  Mass.  471.  89  N.  E.  28.  The  defendant  may 
escape  liability  by  justifying  his  conduct,  as  in  Legris  v.  Marcotte  (1906)  129 
111.  App.  67,  where  the  defendant  acted  in  good  faith  in  pursuance  of  a 
social  duty. 

•Swain  V.  Johnson  (1909)  151  N.  C  93,  65  S.  E.  619;  Ashley  v.  Dixon 
(1872)  48  N.  Y.  430;  Und  &  Gravel  Co.  v.  Commission  Co.  (1897)  138  Mo. 
439,  40  S.  W.  93;  Chambers  v.  Baldwin  (1891)  91  Ky.  121,  15  S.  W.  57. 

'Posner  v.  Jackson    (1918)   223  N.   Y.  325,    119   N.   E.   573;   see  Boyson  v. 
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action  will  lie  where  the  defendant's  motive  was  to  benefit  himself  rather  than 
to   injure  the  plaintiff.  * 

It  seems  clear  that  where  performance  by  X  would  render  A  liable  in 
tort  to  Y,  the  contract  between  A  and  X  is  illegal  and  void.  It  has 
been  said  that  such  a  contract  is  "a  contract  to  commit  a  tort."*  If  A  should 
agree  to  pay  X  $10  in  exchange  for  X's  promise  to  assault  Y,  there  would  be  a 
contract  to  commit  a  tort.  '*  But  when  X,  for  a  consideration  moving  from  A, 
promises  to  break  his  contract  with  Y,  performance  by  X  may  render  A  liable 
in  tort,  but  X,  although  guilty  of  an  illegal  act,  t.  e.,  the  breach  of  his  con- 
tract with   Y,  is   not  a   tortfeasor. 

Even  in  a  jurisdiction  where  Y  could  not  sue  A  in  tort,  however,  the  con- 
tract between  A  and  X  would  be  unenforceable.  Performance  by  the  latter 
still  involves  an  illegal  act.  i.  e.,  the  breach  of  his  contract  with  Y.  Then, 
too,  one  who  retains  possession  of  land  or  chattels  he  has  contracted  to  sell 
is  somewhat  analogous  to  a  trustee."  And  it  is  well  settled  that  a  contract 
inconsistent  with  the  duties  of  a  fiduciary  to  his  principal  or  cestui  is  void  as 
against  public  policy  if  the  other  contracting  party  has  knowledge  of  the 
fiduciary  relationship. " 

It  should  be  noted  that  the  essence  of  a  plaintiff's  cause  in  a  tort  action 
on  the  case  is  damage, "  while  in  order  to  render  a  contract  unenforceable  on 
the  ground  that  it  contemplates  an  injury  to  a  third  person  it  is  not  necessary 
that  the  latter  be  actually  damaged.  It  is  enough  that  the  contracting  parties 
intended   to  injure   him." 

(3)  The  most  difficult  problem  arises  where  A  has  mere  passive  knowledge 
that  his  contract  with  X  involves  the  breach  of  a  prior  contract  between  X 
and  Y.  If  the  prior  contract  was  broken  before  the  inception  of  the  second 
contract,  the  latter  is  unquestionably  valid.  It  is  equally  clear  that  performance 
by  X  can  give  rise  to  no  tort  cause  of  action  in  favor  of  Y  against  A. " 
And  even  though  the  prior  contract  has  not  been  broken,  there  is  authority 
for  the  proposition  that  Y  cannot  recover  against  A,  regardless  of  the  damage 
that  Y  may  have  suffered  from  the  breach  by  X.  '*  The  distinction  drawn 
between  passive  knowledge  and  active  inducement  in  determining  tort  liability 
seems  flimsy  and  superficial.  It  is  perfectly  possible  that  A's  promise 
may  have  induced  X  to  break  his  contract  with  Y,  even  though  X  took  the 
initiative    and    A    had    mere    passive    knowledge.      It    is    believed    that    the    true 

Thorn  (1893)  98  Cal.  578,  582,  ii  Pac.  492.  In  Posner  v.  Jackson,  the  court 
distinguished  Ashley  v.  Dixon,  supra,  footnote  6,  and  De  Jong  v.  Behrman  Co. 
(1911)  148  App.  Div.  Z7,  131  N.  Y.  Supp.  1083,  in  which  it  was  said  that  inter- 
ference with  the  relation  of  master  and  servant  by  a  stranger  is  actionable  only 
if  he  has  used  fraudulent  or  other  unlawful  means  to  induce  one  party  to 
break  the  contract.  Nevertheless,  it  is  believed  that  this  dictum  is  overruled  by 
Posner  v.   Jackson. 

•See  Globe   &   Rutgers   Fire   Ins.    Co.   v.   Firemen's    Fund    F.    Ins.    Co.    (1910) 
97  Miss.  148,  52  So.  454,  455. 

•See  Roberts  v.  Criss  (C.  C.  A.  1920)  266  Fed.  295,  299  (quoting  from  the 
opinion  of  the  lower  court). 

"Such  contracts  are  of  course  unenforceable.  Anson,  Coni'racts  (Corbin 
ed.  1919)   284. 

"See  (1901)  1  Columbia  Law  Rev.  1,  4.  A  vendor  of  chattels  in  posses- 
sion has  a  power  to  pass  a  good  title  to  a  bona  fide  purchaser  for  value.  Uni- 
form Sales  Act,  §  25. 

"Ebert  V.  Haskell  (1914)  217  Mass.  200,  104  N.  E.,  556;  Smith  v.  Crockett 
Co.   (1912)  85  Conn.  282,  82  Atl.  569;  Everhart  v.   Searle    (1872)   71    Pa.   St.  256. 

"See   Hodge  v.   Meyer    (C.    C.   A.    1918)    252   Fed.   479,   483. 

"Harrington  v.  Victoria  Graving  Dock  Co.    (1878)   47  L.  J.  Q.  B.   594. 

"Long  V.  Smithson    (1918)    118  L.  T.  R.  678. 

"Sweenev  v.  Smith  (C.  C.  1909)   167  Fed.  385. 
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test  should  be  whether  or  not  there  is  a  causal  connection  between  A's  promise 
and  X's  breach,  which  results  in  injury  to  Y.  A  having  knowledge,  it  cannot 
lie  in  his  mouth   to  say  that  he  never   intended   to  injure   Y. 

Assuming  there  is  no  tort,  however,  the  question  arises  whether  or  not 
the  second  contract  should  be  enforced.  In  a  recent  case,  Roberts  v.  Criss 
(C.  C.  A.  2nd  Cir.  1920)  266  Fed.  2%,  this  question  was  answered  in  the 
negative.  For  a  consideration  from  the  plaintiffs,  the  defendant,  a  member 
of  the  New  York  Stock  Exchange,  promised  to  secure  to  the  plaintiffs,  who 
were  non-members,  the  benefits  of  membership  therein.  This  promise  involved 
the  breach  of  the  defendant's  contract  with  the  Exchange,  inasmuch  as  the 
rules  of  the  latter,  by  which  the  defendant  had  promised  to  abide,  provided 
that  no  non-members  should  enjoy  the  privileges  and  benefits  of  membership. 
The  plaintiffs  knew  that  the  defendant's  promise  to  them  was  contrar>'  to  the 
rules  of  the  Exchange.  In  an  action  for  breach  of  contract,  the  court  held 
that  the  contract  was  illegal  and  immoral  and  hence  unenforceable. 

Turning  to  analogies,  according  to  the  prevailing  view  in  America  a 
seller  of  goods  who  has  mere  knowledge  that  the  buyer  intends  to  use  them 
for  an  illeg^al  or  immoral  purpose  can  recover  the  purchase  price. "  Similarly, 
mere  knowledge  is  not  sufficient  to  prevent  a  lender  from  recovering  his  money 
from  one  who  borrowed  with  an  illegal  or  immoral  object  in  view. "  American 
courts  have  been  lenient  to  sellers  and  lenders  for  at  least  two  reasons:  (1) 
the  buyer  or  borrower  may  change  his  mind  and  use  the  goods  or  money  for 
a  legal  or  moral  purpose;  (2)  it  seems  unfair  to  business  men  to  make  them 
discriminate  so  carefully  among  their  customers. 

.•\t  first  blu&h,  these  cases  seem  inconsistent  with  Roberts  v.  Criss.  But  in 
the  former,  the  promises  sued  upon  and  the  considerations  for  such  promises 
are  neither  illegal  nor  immoral  in  themselves.  Such  contracts  can  be  declared 
void  only  on  grounds  of  public  policy.  In  Roberts  v.  Criss,  on  the  other  hand, 
the  promise  sued  upon  involves  the  breach  of  a  contract  with  a  third  person  and 
is  hence  both  illegal  and  immoral. 

Viewed  in  the  light  of  the  considerations  discussed  in  this  note,  the  rule 
quoted  from  Greenhood's  Public  Policy  •  seems  too  broad.  Good  faith  and 
absence  of  knowledge  on  the  part  of  one  party  to  a  contract  involving  the 
breach  of  a  prior  contract  between  the  other  party  and  a  third  person  render 
the  second  contract  enforceable;  active  inducement  or  passive  knowledge  renders 
it   unenforceable." 

"California  Raisin  Growers'  Assn.  v.  Abbott  (1911)  160  Cal.  601,  117  Pac. 
767;  Hollenberg  Music  Co.  v.  Berry  (1907)  85  Ark.  9,  106  S.  W.  1172;  see 
Messersmith  v.  American  Fidelity  Co.  (1919)  187  App.  Div.  35,  175  N.  Y. 
Supp.  169,  171.  The  rule  is  otherwise  in  England.  Pearce  v.  Brooks  (1866) 
L.  R.  1  Ex.  213.  If  the  buyer's  purpose  is  heinous,  however,  the  seller's 
knowledge  bars  him  from  recovering.  Hanauer  v.  Doane  (79  U.  S.  1870)  12 
Wall.  342  (treason).  Furthermore,  if  the  goods  are  sold  on  the  express  con- 
dition that  they  be  used  for  an  illegal  or  immoral  purpose  or  if  the  seller 
participates  in  or  is  interested  in  their  use  for  such  purpose,  he  cannot  recover 
See  Hollenberg  Music  Co.  v.  Berry,  supra,  at  p.  11;  Messersmith  v.  American 
Fidelity  Co.  supra. 

"Hines  r.  Union  Savings,  etc.  Co.  (1904)  120  Ga.  711,  48  S.  E.  120;  VVaugh 
V.  Beck  (1886)  114  Pa.  St.  422.  6  Atl.  923;  Cleveland  v.  Taylor  (1908)  49  Tex. 
Civ.  App.  4%.  108  S.  W.  1037. 

"Harrington  v.  Victoria  Graving  Dock  Co..  supra,  footnote  14  (the  plain- 
tiff agreed  to  perform  services  for  the  defendant  inconsistent  with  the  plain- 
tiff's obligations  to  his  employer)  ;  Moody  v.  Newmark  (1898)  121  Cal.  446,  53 
Pac.  944  (a  pledgee  agreed  with  a  third  person  not  to  redeliver  the  property  to 
the  pledaror  until  the  happening  of  a  certain  event)  ;  Rhoades  v.  Malta  Vita 
Pure  Food  Co.  (1907)  149  Mich.  235,  112  N.  W.  940  (the  defendant  induced 
the    plaintiff    to    break  his    contract    with    a   third    person    and    to    work    for    the 
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Liability  of  a  Master  to  a  "Teespasser"  for  Negligent  Acts  of  a  Servant. — A 
master's  liability  for  injuries  due  to  the  negligent  acts  of  his  servant  acting  wilhin 
the  scope  of  his  employment,  when  the  plaintiff  is  a  trespasser  on  the  master's 
property,  is  part  of  the  larger  question  of  a  man's  liability  to  a  trespasser  for  his 
own  negligent  misfeasance.  It  is  conceded  in  all  jurisdictions  that  a  landowner  is 
not  liable  for  negligent  nonfeasance,  even  though  he  is  aware  of  the  trespassers's 
presence;*  or  for  misfeasance  due  to  negligence  when  he  does  not  know  of  the 
trespasser's  presence.*  However,  the  rule  is  diflFercnt  as  to  invitees,*  and  generally 
as  to  licensees.*  Where  the  presence  of  the  trespasser  is  known,  all  jurisdictions 
allow  a  recovery  for  injuries  caused  by  the  willful  and  malicious  acts  of  the  per- 
son on  whose  property  the  plaintiff  trespassed ;  *  but  there  seems  to  be  a  difference 
of  opinion  in  the  several  jurisdictions  with  regard  to  a  recovery  when  the  acts 
which  caused  the  injury  were  due  to  negligence.  Massachusetts  restricts  the  prop- 
erty owner's  liability  to  wanton  and  malicious  acts ;  *  Michigan  extends  it  to  neg- 
ligent, affirmative  acts.' 

One  should  not  be  relieved  of  the  duty  to  use  due  care  under  any  circumstances 
without  a  strong  ground.  The  Massachusetts  rule  is  probably  a  development  of  the 
ancient  policy  of  protecting  landowners  from  trespassers,  conceived  originally  to 
prevent  poaching,  and  later  retained  because  it  was  felt  that  the  community's  wel- 
fare demanded  that  every  man  be  protected  in  the  free  use  of  his  land.  On  the 
other  hand,  the  Michigan  rule,  requiring  the  exercise  of  due  care  towards  tres- 
passers where  their  presence  is  known,  seems  more  acceptable  in  that  it  protects 

defendant)  ;  Wanderers  Hockey  Club  v.  Johnson  (1913)  25  Western  Law  Rep. 
434  (the  plaintiffs  induced  the  defendant  to  enter  into  a  contract  to  work  for 
them,  knowing  that  performance  would  compel  him  to  violate  his  contract  with 
X);  Hocking  Valley  Ry.  v.  Barbour  (1920)  190  App.  Div.  341,  179  N.  Y.  Supp. 
810  (the  defendants  agreed  to  indemnify  the  plaintiff  for  any  damages  he 
might  be  forced  to  pay  if  he  would  break  his  contract  with  X  and  sell  to  them). 
In  State  Bank  v.  Rosenberger  (1918)  40  S.  D.  256,  167  N.  W.  154.  the  defend- 
ant agreed  to  indemnify  the  plaintiff  bank  if  it  would  transfer  funds  deposited 
by  X  to  the  defendant's  account.  The  court,  one  judge  dissenting,  overruled 
the  defence  of  illegality  on  the  ground  that  the  plaintiff  bank  was  not  expected 
to  return  to  X  the  specific  funds  deposited  and  was  hence  guilty  neither  of  a 
breach  of  trust  nor  of  a  breach  of  contract. 

'See  Kelly  v.  Benas  (1909)  217  Mo.  1,  9.  116  S.  W.  557,  559:  "the  owner  being 
liable  only  for  concealed  spring  guns,  or  other  hidden  traps,  intentionally  put  out  to 
injure  them  [trespassers]  or  any  form  of  illegal  force  used  toward  them."  Burdick, 
Torts  (3rd  ed.  1913)  518. 

*  Actual  knowledge  is  generally  necessary.  "The  rule  that  a  defendant  might 
have  known  of  the  dangerous  position  of  a  party  by  the  exercise  of  ordinary  care 
only  applies  to  such  cases  where  the  defendant  has  a  reason  and  right  to  expect 
persons  to  be  in  danger,  as  at  a  public  crossing,  or  on  a  portion  of  track  habitually 
used  by  the  public,  or  such  other  similar  conditions.  In  all  other  cases  the  plaintiff 
fails  unless  actual  knowledge  is  shown."  Hall  v.  Mo.  Pac.  R.  R.  (1908)  219  Mo. 
553,  587,  118  S.  W.  56.  "Relatively  to  a  given  human  being,  anything  is  an  acci- 
dent which  he  could  not  fairly  have  been  expected  to  contemplate,  and  therefore 
to  avoid."  Holmes,  The  Common  Law  (1881)  94.  See  (1914)  27  Harvard  Law 
Rev.  403. 

*  He  is  liable  to  an  invitee  (one  who  is  invited  onto  the  land  for  the  owner's 
benefit)  in  both  these  cases.  Burdick,  Torts  (3rd  ed.  1913)  515. 

*He  is  liable  to  a  licensee  (one  who  is  privileged  to  come  on  the  land  for  his 
own  advantage)  in  the  latter  case.    Ihid.  516. 

^Ibid.  394,519. 

•Bjornquist  v.  B  &  A.  R.  R.  (1904)  185  Mass.  130,  70  N.  E.  53;  Wentzell  v. 
Boston  Elevated  Ry.  (1916)  223  Mass.  556,  112  N.  E.  633;  Walker  v.  Fuller  (1918) 
230  Mass.  275,  119  N.  E.  652. 

'Herrick  v.  Wixom  (1899)  121  Mich.  384,  80  N.  W.  117,  affd.  81  N.  W.  333. 
It  is  to  be  observed  that  in  this  case  recovery  was  allowed,  not  for  the  master's  own 
negligence,  but  for  that  of  his  servant. 
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human,  rather  than  property  rights,  and  allows  no  exception  to  the  general  rule  of 
liability  for  negligence.* 

If  the  Michigan  rule  is  preferable  in  making  liability  for  negligence  independent 
of  a  technical  trespass  to  realty,  if  should  certainly  be  applied  to  personalty ;  *  for 
the  very  acts  may  not  constitute  a  trespass  to  personalty  which  are  treated  as  a 
trespass  to  realty.  Indeed,  a  person  who  without  authority,  or  at  the  unauthorized 
invitation  of  a  servant,  boards  a  vehicle  is  not  in  a  strict  sense  a  trespasser ;  he  is 
legally  privileged.  The  courts,  however,  speak  of  such  transgressors  as  "tres- 
passers." 

A  more  difficult  question  is  raised  where  the  servant,  acting  outside  the  scope 
of  his  employment,  has  invited  the  plaintiff  upon  the  vehicle,  and  then  injures  him 
by  a  negligent  act  done  in  the  exercise  of  his  duty.  For  example,  let  us  suppose 
that  a  driver  invites  a  boy  upon  a  vehicle,  against  the  owner's  orders,  and  admit- 
tedly without  the  scope  of  his  employment ;  and  then  while  on  his  master's  busi- 
ness drives  so  negligently  that  the  boy  is  thrown  and  injured.*  Recovery  has  been 
refused  on  facts  similar  to  these  in  a  large  number  of  cases."  The  courts  seem  to 
base  their  decisions  on  the  ground  that  the  master,  not  being  liable  for  the  initial  act 
of  the  servant  in  inviting  the  boy  on  the  vehicle,  since  that  was  without  the  scope  of 
his  employment,  should  not  be  liable  for  the  consequences  flowing  from  that  act." 
A  distinction  is  indicated,  however,  in  some  of  these  cases,  between  injuries  caused 
by  the  servant's  negligence,  and  the  injuries  resulting  from  wanton,  willful,  and  ma- 
licious acts,  and  the  rule  by  which  Massachusetts  tests  the  liability  toward  tres- 
passers on  land  appears  to  be  favored." 

On  analysis,  however,  it  seems  clear  that  the  injured  party  should  recover.     It 

•  For  an  admirable  discussion  of  the  subject  see  Peaslee,  Duty  to  Seen  Tres- 
passers (1914)  27  Harvard  Law  Rev.  403. 

•Enright  v.  Pittsburgh,  etc.  R.  R.  (1901)  198  Pa.  166,  47  Atl.  93a  In  this  case 
recovery  was  allowed  where  a  boy  wrongfully  on  a  train  of  the  defendant  was  in- 
jured because  of  the  negligent  conduct  of  the  brakeman. 

"  We  are  not  concerned  here  with  the  "attractive  nuisance"  doctrine,  which  has 
not  been  extended  to  ordinary  vehicles.  Nor  is  this  note  confined  to  injuries  to 
children  alone.  The  question  thus  does  not  arise  of  a  possible  estoppel  against 
the  master  to  deny  that  the  servant  was  within  the  scope  of  his  authority  in  inviting 
a  young  child  onto  the  vehicle.  But,  as  will  be  shown,  it  is  unnecessary  to  involre 
an  estoppel  in  such  cases,  since  it  is  not  the  invitation  which  causes  the  injury. 

"Railway  v.  BoUing  (1894)  59  Ark  395,  27  S.  W.  492;  Scott  v.  Peabodv  Coal 
Co  (1910)  l53  I!!.  App.  103;  Hoar  v.  Me.  Central  R.  R.  (1879)  70  Me.  65;  DriscoU 
I.  Scanlon  (1896)  165  Mass.  348,  43  N.  E.  100;  Schulwitz  v.  Delta  Lumber  Co. 
(1901)  126  Mich.  559,  85  N.  W.  1075;  Goldberg  v.  Borden's  etc.  Milk  Co.  (1920) 
227  N.  Y.  465,  125  N.  E.  807;  Rolfe  v.  Hewitt  (1920)  227  N.  Y.  486.  125  N.  E  804; 
Dover  v.  Mayes  Mfg.  Co.  (1911)  157  N.  C.  324.  72  S.  E.  1067;  Flower  v.  Penna. 
R.R.  (1872)69  Pa.  210;  Foster-Herbert  Stone  Co.r.  Pugh  (1906)  115  Tenn.  688. 
91  S.  W.  199;  Lygo  v.  Newbold  (1854)  9  Exch.  302.  A  number  of  these  cases,  such 
as  Driscoll  v.  Scanlon,  Schulwitz  v.  Delta  Lumber  Co.,  and  Flower  v.  Penna.  R.  R., 
might  be  distinguished  on  the  ground  that  the  injury  was  caused,  not  by  an  act  of 
the  defendant's  servant,  but  by  an  act  of  the  plaintiff  coupled  with  some  negli- 
gent omission  on  the  part  of  the  servant 

"  In  answer  to  the  argument  that  the  plaintiff's  wrongful  presence  on  the  vehicle 
was  the  cause  of  his  injury,  and  that  therefore  he  should  not  be  permitted  to  re- 
cover, it  need  only  be  said  that,  while  it  is  true  that  the  injury  would  not  have  oc- 
curred but  for  his  being  on  the  vehicle,  nevertheless,  that  was  not  its  proximate 
cause.  The  proximate  cause  was  the  negligent  driving  of  the  servant,  within  the 
scope  of  his  employment,  and  this  argument  is  simply  another  application  of  the 
fallacious  "but  for"  theory.  The  same  reasoning  eliminates  the  question  of  con- 
tributory negligence.  , 

"Rolfe  V.  Hewitt,  supra,  footnote  11;  B.  &  O.  S.  W.  Ry.  v.  Cox  (1902) 
66  Ohio  St.  276,  64  N.  E.  119.  There  seems  to  be  no  logical  reason  for  treating  the 
negligence  cases  differently  from  those  involving  willful  injuries,  for,  if  we  adopt 
the  theory  of  these  cases,  the  servant  is  just  as  much  without  the  scope  of  his 
employment  in  the  one  instance  as  he  is  in  the  other. 
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is  true  that  in  permitting  the  boy  to  board  and  remain  on  the  vehicle  the  servant 
acted  without  the  scope  of  his  employment;  yet  at  the  time  the  injury  was  inflicted 
the  servant  was  acting  within  the  scope  of  his  employment.  A  servant  can  step 
outside  the  range  of  his  duties,  and  then  return,  and  when  he  returns  the  master's 
liability  revives.  When  the  mishap  here  occurred,  the  driver  was  giving  the  boy  a 
ride,  and  at  the  same  time  furthering  his  master's  business:  he  had  a  dual  motive. 
Where  there  is  a  dual  motive,  there  is  no  question  but  that  an  mnocent  third  party 
on  the  street  could  recover."  The  only  difference  between  this  boy  and  such  a  third 
party  is  that  here  the  boy  is  on  the  vehicle  wrongfully;  but  that  fact,  if  we  follow 
the  analog)-  of  the  Michigan  doctrine  as  to  trespassers  to  realty,  should  not  prevent 
him  from  recovering  for  injuries  caused  by  negligent  misfeasance  after  his  presence 
is  known."  A  contrary  view  would  lead  to  the  anomalous  position  that,  under  the 
Michigan  view,  a  "trespasser"  without  the  servant's  permission  would  be  better  off 
than  one  who  was  invited  on  the  property  by  the  servant. 

Some  courts  have  made  efforts  to  break  away  from  the  well-established  Massa- 
chusetts doctrine,  by  stretching  the  meaning  of  the  terms  "wanton,  willful,  and 
malicious"  so  as  to  include  facts  obviously  constituting  negligence.  Thus,  in  the  re- 
cent case  of  Higbee  v.  Jackson,  a  boy  was  invited  on  the  running-board  of  the  de- 
fendant's auto  truck,  which  the  defendant's  servant  was  taking  to  the  garage,  and 
the  boy  was  injured  in  a  collision  caused  by  the  servant's  careless  driving.  The 
court  allowed  a  recovery  on  the  ground  that,  although  the  driver  had  acted  without 
the  range  of  his  employment  in  inviting  the  boy  on  the  vehicle,  the  injury  was  caused 
by  the  "wanton,  willful  and  malicious"  acts  of  the  driver,  committed  while  in  the 
performance  of  his  proper  duties.  In  form  this  was  an  application  of  the  Massachu- 
setts doctrine,  but  the  facts  actually  constituted  negligence.  It  is  a  fair  inference 
that  there  was  no  intent  on  the  part  of  the  driver  to  cause  the  injury,  since  he  him- 
self was  on  the  same  vehicle;  and  accordingly  it  cannot  very  well  be  said  that  he 
was  either  willful  or  malicious.  This  roundabout  method  of  nullifying  a  well- 
established  doctrine,  so  common  in  the  development  of  our  law,  produces  unfortu- 
nate results  here.  It  necessitates  establishing  degrees  of  negligence,  a  distinction 
which  has  been  severly  condemned  by  the  better  authorities  because  of  the  practical 
difficulties  involved." 

Specific  Performance  of  Contracts  to  Convey  Land  When  the  Vendee 
Has  Contracted  to  Sell  to  a  Third  Person. — In  a  recent  case,  Schntid  v. 
Whitten  (S.  C.  1920)  103  S.  E.  553,  it  appeared  that  in  1917  the  defendant 
agreed  to  sell  real  estate  to  the  plaintiff  for  $1150,  payable  in  two  installments. 
The  plaintiff  took  possession  as  a  tenant.  In  February,  1919,  he  tendered  the 
proper  amount  to  the  defendant  and  in  the  latter  part  of  the  same  year  gave 
X  an  option  on  the  land  for  $1,900.     X  in  turn  contracted  to  sell  to  Y.     In  a 


"Patten  v.  Rea  (1857)  2  C.  B.  (n.  s.)  606;  Ritchie  v.  Waller  (1893)  63  Conn. 
155;  Phelon  v.  Stiles  (1876)  43  Conn.  426;  2  Mechem,  Agency  (2nd  ed.  1914)  §1895. 

"  But  compare  the  opinion  of  Holmes,  J.,  in  Driscoll  v.  Scanlon,  supra,  footnote 
11 :  "It  was  argued  that  we  might  look  only  to  the  later  moment,  when  the  plaintiff 
was  under  the  wheels ;  that  it  did  not  matter  how  he  got  there ;  and  that  the  defend- 
ant was  liable  for  running  over  the  plaintiff,  if  he  would  have  been  in  case  his  car 
had  run  over  a  third  person  when  his  driver  was  asleep.  But  it  does  make  all  the 
difference  in  the  world  how  the  plaintiff  got  under  the  wheels.  The  defendant  was 
not  bound  to  expect  or  look  out  for  people  falling  from  his  cart,  and  persons  who 
got  into  it  took  the  risk  of  what  might  happen  as  against  him."  This  illustrates 
sharply  the  issue  between  the  Massachusetts  and  Michigan  views. 

"  (Ohio,  1920)  128  N.  E.  61. 

"  Steamboat  New  World  v.  King  (57  U.  S.  1853)  16  Howard  474,  475 ;  N.  Y. 
Central  R.  R  v.  Lockwood  (84  U.  S.  1873)  17  Wall.  382-384;  Union  Traction 
Co.  of  Ind.  V.  Berry  (1919)  188  Ind.  514,  121  N.  E.  655,  rehearing  denied,  124 
N.  E.  7Z7.    See  (1919)  19  Columbia  Law  Rev.  166. 
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suit  for  specific  performance,  the  court  denied  relief  on  the  ground  that  equity 
will  not  enforce  "such  barefaced  gambling  and  speculative  contracts,"  but  will 
leave  the  plaintiff  to  his  remedy  at  law.  This  case  raises  at  least  two  interest- 
ing questions:  (1)  Was  there  a  gambling  or  a  speculative  contract,  and  if  so, 
should  equity  refuse  to  enforce  it?  (2)  Should  equity  refuse  to  interfere  on 
the  ground  that  the  plaintiff,  by  giving  a  third  party  an  option  on  the  land, 
has  shown  that  he  has  no  affection  for  the  land  and  that  legal  damages  would 
therefore  be  adequate  ? ' 

I 

It  should  be  noted  that  the  court  does  not  distinguish  between  gambling 
and  speculative  contracts.  However,  they  are  very  different.  A  gambling 
contract  is  a  transaction  in  which  there  is  no  intention  ever  to  acquire  the 
property  and  which  is  settled  by  a  payment  of  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  date  of  settlement*  The  very  fact 
that  the  plaintiff  brought  a  bill  for  specific  performance  is  strong  evidence 
that  there  was  not  a  gambling  contract.  Such  contracts  are  contrary'  to 
public  policy  and  arc  unenforceable  both  at  law  and  in  equity.*  It  is  therefore 
difficult  to  understand  how  the  court  could  term  the  transaction  a  gambling 
contract  and  in  the  same  breath  refer  the  plaintiff  to  law  for  damages.  A 
speculative  contract,  on  the  other  hand,  is  a  transaction  in  which  there  is  an 
intention  to  acquire  property.  *  Both  gambling  and  speculative  contracts  are 
made  in  the  hope  of  profit  from  an  anticipated  change  in  price.  The  latter  are 
of  course  enforceable  at  law*  It  remains,  to  be  seen  whether  or  not  they 
should  be  enforced   in  equity. 

Equity  frequently  denies  specific  performance  of  valid  contracts  on  .the 
ground  that  the  public  would  be  injured  or  inconvenienced  if  relief  were 
granted.'  Such  actions  are  dismissed  without  prejudice  to  the  plaintiff's  pursu- 
ing his  remedy  at  law.  It  does  not  seem  that  this  group  should  include  ordi- 
nary speculative  contracts,  however,  for  the  economists  tell  us  that,  far  from 
being  prejudicial,  they  are  actually  beneficial   to  the  community. '     At   any   rate. 


'  The   court   did   not   consider   this   question. 

*Lowry  V.  Dillman  (1884)  59  Wis.  197,  18  N.  W  4;  Flagg  r.  Baldwin 
(1884)  38  N.  J.  Eq.  219;  see  Dillaway  v.  Alden  (1895)  88  Me.  230.  234,  33 
Atl.  981. 

'  Flagg  V.  Baldwin,  supra,  footnote  2  (equity)  ;  Lowry  r.  Dillman.  supra. 
footnote  2    (law). 

*  Dillaway  r.  Alden,  supra,  footnote  2;  see  Flagg  v.  Baldwin,  supra,  footnote 
2,  p.  227. 

*  Dillaway  v.  Alden,  supra,   footnote  2. 

•American  Laundry  Co.  v.  E.  &  W.  Dry-CIeaning  C:o.  (1917)  199  Ala. 
154,  74  So.  58  (agreement  not  to  engage  in  the  laundry  business  in  a  certain 
county  for  ten  years);  Conger  v.  New  York,  W.  S.  &  B.  R.  R.  (1890)  120 
N.  Y.  29,  23  N.  E.  983  (agreement  by  a  railroad  to  construct  a  station  and  stop 
trains);  Foil's  .Appeal  (1879)  91  Pa.  St.  434  (contract  to  sell  shares  of  bank 
stock  when  such  shares  would  give  the  purchaser  control  of  the  bank).  The 
theory  is  that  specific  performance  is  an  extraordinary  remedy  and  should  not 
be  invoked  when  it  appears  that  paramount  interests  will  be  disturbed.  See 
Beasley  r.  Texas  &  Pac.  Ry.   (1903)    191   U.  S.  492,  497,  24  Sup.   Ct.   164. 

'Dewey.  Contracts  for  Future  Delivery  and  Commercial  Wages  (1886) 
Preface;  Seligman.  Principles  of  Economics  (1916)  364-368.  It  is  true  that 
these  writers  are  speaking  of  commodities  and  not  of  land.  Professor  Selig- 
man points  out  that  a  real  estate  boom  may  be  socially  disadvantageous,  as 
the  market  price  is  driven  high  above  the  true  value  with  resulting  losses  when 
equilibrium  is  being  restored.  Op.  cit.,  361-362.  It  does  not  follow,  however, 
that  ever>'  speculative  transaction  in  realty  is  detrimental  to  the  public.  Specu- 
lators often  improve  neglected  lands  and  reclaim  barren  and  worthless  lands. 
Surely   they   are    then   doing  a   service   to    the    public. 
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most  business  transactions  of  every  day  occurrence  are  highly  speculative. 
Trade,  which  in  its  broadest  sense  includes  the  buying  and  selling  of  real 
estate.*  has  been  said  to  be  based  upon  speculation.*  If  that  is  so,"  a  court 
which  refuses  to  enforce  a  contract  on  the  ground  that  it  is  speculative  is 
going  counter  to  one  of  the  established  policies  of  equity,  the  fostering  of 
trade. " 

Perhaps  there  is  no  more  common  form  of  speculation  than  "selling  short." 
And  certainly  one  who  has  either  no  title  at  all  or  a  defective  title  to  a  piece 
of  land  takes  a  risk  in  anticipation  of  profit  when  he  contracts  to  convey  the 
land  ciear  from  incumbrances.  Yet  it  is  almost  universally  held  that  equity 
will  decree  specific  performance  if  the  vendor  can  furnish  a  good  title  within 
a  reasonable  time."  Indeed,  a  vendee  has  been  compelled  to  accept  a  deed 
from   a   third  person.  ** 

In  a  recent  Illinois  case,  the  court  declared  that  a  bill  for  specific  per- 
formance of  a  contract  to  convey  land  was  not  wanting  in  equity  because 
plaintiffs  would  not  have  exercised  their  options  if  they  had  not  been  able  to  dis- 
pose of  the  property  at  a  profit.  This  was  a  perfectly  legitimate  business  transac- 
tion, said  the  court.  It  is  believed  that  this  view,  which  seems  directly  contrary 
to  that  taken  by  the  instant  case,  is   sound. 

II 

The  court  in  the  instant  case  might  have  based  its  decision  upon  the  case 
of  Haselton  v.  Miller.'^*  There  the  plaintiff  vendee  who  had  contracted  to 
purchase  land  from  the  defendant  vendor,  contracted  to  sell  it  to  the  United 
States  at  a  profit.  The  plaintiff  filed  a  bill  for  specific  performance  and  the 
court  denied  relief  on  the  ground  that  since  the  plaintiff  wanted  the  land  only 
to  enable  him  to  meet  his  contract  with  the  United  States,  he  had  an  adequate 
remedy  at  law.  At  first  thought,  this  reasoning  seems  sound.  But  did  he  have 
an  adequate  remedy  at  law? 

In  order  to  answer  this  question,  it  is  necessary  to  survey  briefly  the  law 
of  damages  for  breach  of  contracts  to  convey  realty.  In  England  and  some 
American  jurisdictions,  a  vendor  who  contracts  to  convey  real  property  in 
good  faith,  believing  he  has  a  good  title,  is  liable  only  for  nominal  damages  if 
he  is  unable  to  fulfill  his  contract  because  his  title  proves  defective."  The 
weight  of  authority  in  America,  however,  holds  that  he  is  liable  for  substantial 

*May  V.  Sloan  (1879)  101  U.  S.  231;  Finnegan  v.  Noerenberg  (1893)  52 
Minn.  239,  53  N.  W.  1150. 

*See  Smith  v.  Bouvier  (1872)  70  Pa.  St.  325,  328. 

"Keeler  v.  Taylor  (1866)  53  Pa.  St.  467;  2  Pomeroy,  Equity  Jurisprudence 
(4th  ed.  1918)  §  934.  A  contract  in  restraint  of  trade,  even  though  so  limited 
in  time  and  space  as  to  be  good  at  law,  will  not  be  enforced  in  equity. 
American  Laundry  Co.  v.  E.  &  W,  Dry-Cleaning  Co.  supra,  footnote  6. 

"McNally  v.  Palmer  (N.  J.  1917)  100  Atl.  335;  Coleridge"  Creamery  Co.  v. 
Jenkins  (1902)  66  Neb.  129,  92  N.  W.  123;   (1903)   3  Columbia  Law  Rev.   1,  7. 

"MacDonald  v.  Bach   (1900)   51  App.  Div.  549,  64  N.  Y.  Supp.  831. 

"  See  Threlkeld  v.  Inglett  (111.  1919)  124  N.  E.  368,  369,  370.  Specific  per- 
formance was  refused  on  another  ground,  so  what  the  court  said  amounts 
only  to  a  dictum. 

"  (1905)  25  App.  D.  C.  337.  For  comments  on  this  case  see  (1905)  5 
Columbia  Law  Rev.  473;  (1905)  18  Harvard  Law  Rev.  625;  Clark,  Equity 
(1919)    §  43. 

'=Flureau  v.  Thornhill  (1776)  2  Wm.  Bl.  1078;  Walton  v.  Meeks  (1890) 
120  N.  Y.  79,  22>  N.  E.  1115;  Stuart  v.  Pennis  (1902)  100  Va.  612,  42  S.  E. 
667;  see  Yokom  v.  McBride  (1881)  56  Iowa  139,  142,  8  N.  W.  795;  3  Sedgwick, 
Damages  (9th  ed.  1912)  2108. 
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damages.  **  Where  the  vendor  is  unable  to  convey  for  any  other  reason  or 
wilfully  refuses  to  convey,  however,  it  is  almost  universally  held  that  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the  market 
value  at  the  date  of  the  breach."  If  the  vendee,  relying  upon  the  promise  of 
the  vendor,  has  contracted  to  sell  to  a  third  person,  the  general  rule  seems  to 
be  that  the  vendee  cannot  recover  damages  for  the  loss  of  his  bargain  with  the 
sub-vendee"  unless  the  collateral  contract  was  contemplated  by  the  parties  when 
they  entered  into  the  original  agreement."  And  this  rule  seems  perfectly  sound 
inasmuch  as  it  would  be  a  hardship  to  make  the  vendor  liable  for  the  breach 
of  a  contract  of  which  he  had  no  knowledge.  **    . 

Such  being  the  rules  of  damages,  it  seems  fitting  to  apply  them  to  facts 
similar  to  those  of  the  instant  case  and  of  Haeelton  v.  Miller.  Let  us  sup- 
pose that  the  defendant  vendor  has  agreed  to  sell  land  to  the  plaintiff  vendee 
for  $1,200  and  that  he  has  contracted  to  sell  to  X  for  $1,900.  If  the  plaintiff 
can  get  specific  performance,  he  will  make  $700.  Now  suppose  that  through 
an  honest  mistake  the  vendor  is  unable  to  convey  a  good  title  to  the  plaintiff. 
Specific  performance  would  of  course  be  refused,  as  equity  cannot  force  a  man 
to  convey  what  he  does  not  have.  Besides,  it  would  follow  from  the  reason- 
ing in  the  Haselton  case  that  the  plaintiff  has  an  adequate  remedy  at  law,  in- 
as  much  as  he  has  contracted  to  sell  to  X.  In  reality  the  plaintiff  gets  six 
cents  if  he  is  in  a  jurisdiction  where  the  English  rule  applies.  If  he  is  in  a 
jurisdiction  where  that  rule  does  not  apply,  or  if  the  vendor  has  wilfully 
refused  to  convey,  as  appears  to  be  the  case  in  Haselton  v.  Miller,  the  plain- 
tiff will  recover  the  difference  between  the  contract  price  and  the  market  value 
at  the  date  of  the  breach. 

Let  us  suppose  the  market  value  to  be  (1)  lower  than,  (2)  the  same  as, 
and  (3)  higher  than  the  sub-contract  price,  $1,900.  (1)  If  the  market  value 
were  $1,500,  the  plaintiff  would  recover  $300,  i.  e.,  the  difference  between 
$1,200  and  $1,500.  Since  he  would  have  made  $700  if  equity  had  decreed 
specific  performance,  his  remedy  at  law  is  clearly  inadequate.  (2)  If  the 
market  value  were  by  any  chance  the  same  as  the  sub-contract  price,  $1,900, 
the  plaintiff  would  recover  $700.  True,  he  has  recovered  the  benefit  of  his 
bargain,  but  he  is  still  subject  to  an  action  by  X,  the  sub-vendee.  Supposing 
the  market  value  to  remain  $1,900,  X  will  of  course  recover  only  nominal 
damages.  But  the  plaintiff  (in  the  first  suit)  is  subjected  to  the  trouble  and 
expense  of  defending  an  action.  Furthermore,  since  he  is  the  loser,  he  must 
pay  costs.  Estimating  costs  and  other  expenses  at  $200,  that  amount  must  be 
deducted  from  the  $700  recovered  from  the  original  vendor  in  order  to 
ascertain  the  net  gain  of  the  original  vendee.  It  follows  that  he  has  made 
only  $500.  And  he  has  been  involved  in  two  suits.  Obviously,  damages  are 
inadequate.  (3)  If  the  market  value  had  soared  to  $2,200,  the  plaintiff  would 
recover  $1,000,  i  e.,  the  difference  between  $1,200  and  $2,200.     Now  X  will  sue 


"Vallentyne  v.  Immigration  Land  Co.  (1905)  95  Minn.  195,  103  N.  W. 
1028;  Doherty  v.  Dolan   (1876)   65  Me.  87;   Sedgwick,  op.  cit.,  2121-2124. 

"Bugajski  V.  Siwka  (1918)  200  Mich.  415,  166  N.  W.  863;  Sawyer  v. 
Hawthorne   (1916)   178  Iowa  407,  158  N.  W.  665. 

"Spaulding  v.  Smith  (Tex.  1914)  169  S.  W.  627;  Lynch  v.  Wright  (C.  C. 
1899)  94  Fed.  703;  Merritt  v.  Adams  County  Land,  etc.  Co.  (1915)  29 .  N.  D. 
496,  151  N.  W.  11  {semhle)  ;  see  Masterson  v.  The  Mayor  of  Brooklyn  (N.  Y. 
1845)   7  Hill  61,  68. 

"See  Lynch  v.  Wright,  supra,  footnote  18,  p.  704. 

"In  Engel  v.  Fitch  [1868]  L.  R.  3  Q.  B.  314.  the  plaintiff  vendee  was 
allowed  to  recover  expected  profits  on  a  resale,  the  court  holding  that  the 
vendor  at  an  auction  sale  must  be  taken  to  have  contemplated  a  resale  by  his 
vendee. 
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and  recover  $300.*"  the  difference  between  $1,900  and  $2,200.  This  reduces  the 
net  gain  of  the  original  vendee  to  $700.  the  benefit  of  his  bargain.  But  here, 
as  before,  he  must  pay  costs  and  other  expenses  which  we  have  previously  esti- 
mated at  $200.  So  here  again  the  plaintiff  has  actually  made  only  $500.  The 
same  result  would  be  obtained  if  he  were  allowed  to  recover  the  benefit  of  his 
bargain  with  the  sub-vendee  instead  of  the  difference  between  the  contract  price 
and  the  market  value.  The  plaintiff  would  recover  $700,  but  this  would  be 
reduced  to  $500  after  X.  the  sub-vendee,  had  recovered  judgment.  It  results 
that  legal  damages  cannot  be  adequate  in  such  cases  as  Hazelton  v.  Miller  and 
the  instant  case. 

However,  where  A  contracts  to  purchase  land  in  his  own  name  for  the 
defendant  P  from  the  defendant  T,  and  P  buys  directly  from  T.  A  cannot 
have  specific  performance,  for  he  has  an  adequate  remedy  at  law  in  ati  action 
against  his  principal  for  compensation.  *  Nor  does  the  result  reached  by  the 
Hasel^n  case  follow  logically  from  the  cases  which  hold  that  where  the  de- 
fendant has  made  an  alternative  promise,  ».  e..  either  to  convey  land  or  pay 
money,  specific  performance  will  be  denied."  In  these  cases,  the  plaintiff  has 
an  adequate  remedy  at  law,  for  he  can  sue  for  breach  of  the  promise  to  pay 
money.  Where  the  defendant  has  agreed  to  convey  to  tlie  plaintiff  and  he  in 
turn  has  contracted  to  sell  to  X,  and  X  induces  the  defendant  to  convey 
directly  to  him  in  violation  of  the  defendant's  contract  with  the  plaintiff, 
specific  performance  is  refused  on  the  ground  that  the  plaintiff  has  an  ade- 
quate remedy  at  law.**  He  can  join  the  defendant  and  X  as  defendants  in  an 
action   for  breach  of  contract  and  recover  the  benefit  of  his  bargain.  ** 

Even  if  damages  at  iaw  were  adequate  in  the  Hazelton  case  and  in  the 
instant  case,  it  would  not  follow  that  specific  performance  should  be  refused. 
In  the  Hazeliktn  case  at  least  two  law  suits  would  ordinarily  flow  from  such 
refusal,  while  in  the  instant  case  there  would  be  at  least  three.  Specific  per- 
formance of  the  original  contract  would  probably  prevent  such  suits.  Then, 
too,  by  denying  specific  performance  to  the  original  vendee,  the  court  has  put 
it  beyond  its  power  to  grant  adequate  relief  to  the  last  vendee,  whose  damages 

"  Inasmuch  as  the  original  vendee  knew  that  he  did  not  have  the  legal 
title  when  he  contracted  to  sell  to  X,  the  latter  would  probably  get  substantial 
damages  in  any  jurisdiction.       Pumpelly  z-.  Phelps  (1860)  40  N.  Y.  59. 

"Thwcat  V.  Jones  (C.  C.  A.  1898)  87  Fed.  268;  Clark,  op.  cit.  It  was 
was  understood  that  A  should  receive  as  compensation  the  difference  between 
the  price  at  which   he  should  purchase  the  land  and  $4.20  per   acre. 

*"  Davis  r.  Isenstein  (1913)  257  I'd.  260.  100  X.  E.  940;  see  Ketterling  v. 
Eastlack  (1906)  130  Iowa  498.  502,  107  N.  W.  177;  The  Amanda  G.  M.  Co.  v. 
People's   M.   Co.    (1901)    28  Colo.  251,   254.  62   Pac.   218. 

"  Marthinson  v.  King  (C.  C.  A.  1906)  150  Fed.  48.  Under  similar  facts 
specific  performance  was  granted  in  the  case  of  Bird  v.  Hall  (  1874)  30  Mich.  374. 
This  case  may  perhaps  be  distinguished  from  Marthinson  v.  King.  In  the 
latter,  the  plaintiff's  claim  against  X  had  matured  before  the  suit  in  equity  was 
decided ;  in  Bird  r.  Hall,  it  had  not.  Unless  an  anticipatory  breach  could  be 
worked  out,  it  is  difficult  to  see  how  a  law  court  culd  give  the  plaintiff  in 
Bird  V.  Hall  damages  for  the  loss  of  his  bargain  with  X.  And  so  the  court 
properly  concluded  that  the  plaintiff  did  not  have  an  adequate  remedy  at  law. 
However,  the  result  reached  in  Bird  v.  Hall  is  believed  to  be  sound.  It  may  be 
supported  on  three  theories:  (1)  the  nature  of  the  original  contract  gave  equity 
jurisdiction  which  was  not  defeated  by  the  subsequent  acts  of  the  parties;  (2) 
the  plaintiff  was  entitled  to  hold  the  land  as  security  for  payment  by  X;  (o) 
X,  being  a  purchaser  with  notice  from  the  contract  vendor,  held  the  land  im- 
pressed with  a  constructive  trust   in   favor  of   the  plaintiff. 

^"•McLennan  v.  Church  (1916)  163  Wis.  411.  158  N.  W.  73.  The  case  of 
Marthinson  v.  King,  supra,  footnote  24,  has  also  been  explained  on  the  ground 
that  the  plaintiff  was  the  agent  of  the  sub-vendee  and  could  hence  recover 
damages  as  compensation   for  his   services.     Clark,  op.   ci'. 
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will  be  totally  inadequate  according  to  the  accepted  doctrine  of  equity  and  who 
is  innocent  of  any  intention  to  speculate. 

There  is  still  another  theory  upon  which  specific  performance  might  have 
been  granted  in  the  cases  under  discussion.  It  is  well  settled  that  where  a 
vendor  of  land  is  unable  to  give  a  good  title  to  his  vendee,  a  court  of  equity 
will  give  damages  although  the  same  relief  could  be  obtained  in  a  law  court.  ** 
The  reason  for  such  practice  seems  to  be  that  equity  regards  the  nature  of  the 
original  contract  and  not  the  subsequent  status  of  the  parties  in  determining 
whether  or  not  it  will  grant  relief.  If  this  be  so,  it  follows  that  the  fact  that 
the  plaintiff  vendee  has  contracted  to  sell  to  a  third  person  should  be  imma- 
terial. Furthermore,  the  courts,  influenced  by  the  practices  of  the  business 
community,  hold  that  a  contract  vendee  of  land  has  something  more  than  a  mere 
right  in  personam;  he  has  a  sort  of  property  right."  To  deny  him  equiuble 
relief  merely  because  he  has  exercised  that  right  by  contracting  to  sell  to  a 
third  person  seems  clearly  inconsistent.  The  theory  that  the  sole  test  of 
equitable  jurisdiction  should  be  the  nature  of  the  original  contract  seems  sound 
in  that  it  furnishes  a  good  working  rule  and  tends  to  increase  the  number  of 
instances  in  which  equity  will  grant  relief.  Its  adoption  would  obviate  many  of 
the  difficulties  which  have  confused  the  courts  and  have  led  to  inconsistent 
and    undesirable    decisions. 

It  may  be  conceded  that  affection  for  a  piece  of  land  is  a  valid  reason 
for  granting  specific  performance.  The  fallacy  in  the  reasoning  in  the  Haselton 
case  hes  not  only  in  disregarding  the  nature  of  the  original  contract,  but  in  the 
assumption  that  where  there  is  no  affection,  legal  damages  must  be  adequate. 
That  they  were  inadequate  in  the  Haselton  case  has  already  been  shown.  That 
they  are  more  or  less  speculative  in  any  case  is  unquestionable,  for  the  market 
value  of  land,  if  there  is  such  a  thing,  is  based  upon  opmion  and  is  extremely 
difficult  to  ascertain." 


Waiver  .\nd  Estoppei,  as  Defenses  to  Contr.\ct  Actions. — The  case  of 
United  States  Fidelity  Co.  v.  Robert  Grace  Contracting  Co}  raises  some  interest- 
ing problems.  The  plaintiff  was  under  a  contract  to  build  roads  for  the 
defendant,  which  was  in  turn  obligated  on  a  bond  to  a  county.  Two  points  of 
dispute  arose:  the  plaintiff  claiming  (1)  that  it  was  entitled  to  receive  monthly 
payments  based  upon  its  own  estimates  and  not  upon  estimates  by  the  county 
engineer;  (2)  that  it  was  not  bound  to  keep  in  repair  during  the  period  of 
construction  the  finished  portions  of  the  roads.  The  plaintiff  tendered  a  bill 
based  upon  its  own  estimates  which  the  defendant  requested  time  to  pay,  but 
as  the  latter  defaulted  in  payment  for  some  considerable  time  the  plaintiff 
repudiated  the  contract  and  sued  on  a  quantmn  meruit.  The  District  Court  sus- 
tained the  plaintiff's  contentions,  allowed  a  recovery  and  denied  the  defendant's 
counterclaim  for  breach  of  contract.  The  Circuit  Court  of  Appeals  remanded 
the  case  for  a  new  trial  on  the  ground  that  the  lower  court  misconstrued  the 
contract. 

**Maguire  f.  Heratv  (1894)  163  Pa.  St.  381,  30  Atl.  151;  Cathcart  v. 
Robinson    (U.   S.    1831)    5   Pet.  264. 

"  For  example,  if  buildings  are  destroyed  between  the  date  of  entering  into 
the  contract  and  the  time  fixed  for  performance  without  the  fault  of  the 
vendor,  the  vendee  bears  the  loss.  Sewell  r.  Underbill  (1910)  197  N.  Y. 
168,  90  N.  E.  430:  Brewer  v.  Herbert  (1869)  30  Md.  301;  covtra,  Ood  v. 
Jarrard  (1912)  93  S.  C.  229.  76  S.  E.  698.  For  a  discussion  of  the  rights  of  a 
contract  vendee,   see    (1901)    1   Colv.mbia  L.\w   Rev.    1. 

"See  Sloan  v.  Baird    (1900)    162  N.  Y.  i27,  330,  56  N.  E.  752. 

'  (C.  C.  A.   1920)   236  Fed.  283. 
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If  these  were  the  only  facts  in  the  case  its  disposition  would  be  clear,  but 
there  are  others  which  add  difficulties.  Soon  after  commencing  performance 
the  parties,  in  order  to  settle  the  dispute  as  to  repairs,  agreed  collaterally  that 
the  plaintiff  would  make  repairs  and  the  defendant  pay  for  them,  but  if  it 
should  later  be  decided  that  the  plaintiff  was  obligated  to  repair  imder  the  ori- 
ginal contract  the  money  would  be  refunded.  The  defendant  paid  the  plaintiff  for 
repairs  under  the  collateral  agreement  and  also  for  construction  work  under 
the  main  contract.  Payment  was  based  on  the  plaintiff's  estimates  of  the  value 
of  its  work,  which  exceeded  those  of  the  engineer;  the  total  was  a  sum 
sufficient  to  meet  the  bill  tendered  by  the  plaintiff.  The  Circuit  Court  said 
that  the  plaintiff  was  bound  to  repair  under  the  original  contract  and,  there- 
fore, the  collateral  agreement  was  invalid  for  want  of  consideration.  Accord- 
ingly, the  plaintiff  having  nothing  due  from  the  defendant  could  recover  nothing 
and  that  the  defendant  could  counterclaim.  But  the  court  adds  by  way  of 
dictum  that  an  estoppel  may  possibly  be  used  to  afford  the  plaintiff  a  right  to 
recover.  It  is  the  purpose  of  this  note  to  discuss  the  problems  that  will  rise 
on  the  new  trial. 

I.  The  Rights  of  the  Plaintiff.  It  seems  very  clear  that  the  collateral 
agreement  is  a  valid  contract  since  the  plaintiff's  promise  to  repay  the  defend- 
ant involves  the  surrender  of  a  legal  privilege,  *  though  it  is  true  that  the 
promise  to  repair  does  not.  *  Accordingly,  since  the  contingency,  i.  e.,  the  con- 
struction of  the  contract  in  the  defendant's  favor,  upon  which  it  became  the 
plaintiff's  duty  to  repay,  had  not  arisen  when  the  plaintiff  presented  its  bill,  the 
latter  owed  the  defendant  nothing.  But  if  we  assume  that  the  collateral  agree- 
ment is  not  a  valid  contract,  the  possibility  of  the  defendant's  recovering  the 
money  is  gone  forever*  and,  therefore,  the  court's  contention  operates  even 
more  strongly  in  the  plaintiff's  favor.  The  inevitable  conclusion  on  this  phase 
of  the  case  must  be  that  the  plaintiff  owed  the  defendant  nothing  when  the 
bill   was   presented. 

The  plaintiff's  recovery  cannot  possibly  be  based  on  an  estoppel.  If  we 
view  the  defendant's  conduct  as  creating  a  representation  that  it  owed  the 
plaintiff,*  the  most  that  the  plaintiff  could  recover  would  be  for  performance 
after  and  in  reliance  upon  that  representation.  If  we  view  the  defendant's 
conduct  as  amounting  to  a  promise  to  pay,  it  is  clear  that  the  very  basis  of  an 
estoppel  is   wanting.* 

*  There  is  no  doubt  but  that  the  defendant  could  not  recover  the  money 
paid  under  protest  to  a  private  individual  or  corporation,  and  payment  in  this 
case  could  not  possibly  be  made  under  mistake  of  fact  since  the  terms  of  the 
contract  were  in  dispute.  Therefore,  in  the  absence  of  a  promise  the  money 
could  be  kept. 

*  Lingerfelder  v.  Wainwright  (1890)  103  Mo.  578,  15  S.  W.  844;  Main  Street 
Co.  V.  Los  Angeles  (1910)  129  Cal.  301,  61  Pac.  937.  Some  courts  imply 
a  rescission  where  in  fact  there  is  none.  Rogers  v.  Rogers  (1885)  139  Mass. 
440;    Connelley  v.   Devoe    (1871)    32   Conn.    570. 

*  Supra,  footnote  1.  It  is  submitted  that  the  defendant  must  ascertain  the 
nature  and  scope  of  his  obligations  at  his  peril. 

'  A  representation  of  the  law  may  give  rise  to  an  estoppel.  Ewart, 
Estoppel   (1900),  78. 

*  It  is  true  that  courts  have  enforced  gratuitous  promises  on  the  basis 
of  an  estoppel  where  no  consideration  was  given  for  the  promise.  Beatty  v. 
Western  College  (1898)  177  111.  280,  52  N.  E.  422;  Simpson  College  v. 
Turtle  (1887)  71  Iowa  596,  33  N.  W.  74;  see  contra,  Whitechurch  v.  Cavenaugh 
[1902]   A.  C.  117. 

For  cases  where  equity  enforces  gratuitous  promises  see  Bigelow  v. 
Bigelow  (1900)  93  Mo.  439,  45  Atl.  513;  Messiah  Home  v.  Rogers  (1914) 
212  N.  Y.  315,  106  N.  E.  59;  see  Pound,  Consideration  in  Equity,  (1919)  13 
Illinois  Law  Rev.  677. 
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Although  a  party  who  has  substantially  broken  his  contract  where  the 
promises  are  dependent  cannot  recover  at  law'  or  in  equity*  on  his  contract, 
the  plaintiff,  in  spite  of  a  material  breach  could  recover  in  all  jurisdictions  in 
quasi-contract,  *  because  it  repudiated  under  the  bona  fide  belief  that  it  was 
privileged  to  do  so.  While  we  might  expect  a  court  in  an  action  of  contract 
to  hold  that  a  plaintiff  must  at  his  peril  ascertain  his  privilege,  it  seems  that  in 
an  action  of  quasi-contract  a  court  should  not  adopt  so  harsh  and  inequitable  a 
rule.  This  being  so,  it  is  unnecessary  to  determine  whether  the  plaintiff  has 
substantially  broken  its  contract  since  its  quasi-contractual  rights  are  unimpaired. 

II.  The  Right  of  the  Defendant.  Turning  now  to  the  defendant's  rights,  it 
is  clear  that  it  may  recover  on  the  collateral  contract,  but  not  for  the  money 
paid  under  protest  for  construction  work  under  the  main  contract,  since  the 
plaintiff  never  promised  to  repay  this  money.  The  defendant's  counterclaim  on 
the  main  contract  presents  a  more  difficult  problem.  It  is  clear  that  the  defend- 
ant may  counterclaim  unless  the  plaintiff  is  discharged  from  its  obligations, 
and  this  leads  us  to  inquire  into  the  law  relating  to  the  discharge  of  obliga- 
tions. 

Granting  that  there  was  a  representation  which  would  create  an  estoppel, 
».  e.,  a  representation  that  the  defendant  owed  the  plaintiff,  this  related  to 
performance  by  the  defendant  of  his  own  obligation  and  not  to  the  discharge 
of  the  plaintiff  from  his  obligation.  The  same  would  be  true  if  from  the 
defendant's  conduct  we  implied  a  promise  to  pay  a  debt.  Or  further,  if  we 
assume  that  the  defendant  expressly  promised  to  discharge  the  plaintiff,  such  a 
promise  unsupported  by  consideration  could  not  operate  as  a  discharge.  Hence, 
it  seems  that  the  defendant  cannot  be  barred  on  an  estoppel  theory. 

It  is  commonly  said  that  waivers  discharge  obligations."  If  this  be 
true  and  a  waiver  can  be  found  here,  the  defendant  is  barred.  The  term 
waiver  is  very  loosely  used  to  indicate  a  relinquishment  of  rights,  privileges, 
powers  and  immunities. "  Where  a  party  to  a  contract  has  prevented  per- 
formance by  the  other  party, "  performance  is  said  to  be  waived.  The  com- 
monest cases  where  the  term  waiver  is  used  is  where  the  Statute  of  Limita- 
tions has  run  and  the  defendant  promises  to  pay  the  debt  or  makes  a  part 
pajonent.  The  term  waiver  is  also  applied  to  cases  where  the  plaintiff  has  an 
election  of  remedies "  and  to  cases  where  a  party  accepts  performance  after  a 
known  breach  by  the  other   party. "     The   term   waiver   properly   defined   means 

'Pitcaim  v.  Philip  Hess  Co.  (C.  C.  A.  1902)  113  Fed.  492;  Jones  &  Hotch- 
kiss  Co.  V.  Davenport   (1901)   74  Conn.  418,  50  Atl.   1028. 

•King  V.  Bardeau   (N.  Y.   1822)   6  John.  Ch.  38. 

'One  who  has  wilfully  and  without  claim  of  privilege  broken  his  contract 
cannot  recover  in  quasi-contract.  Turner  v.  Robinson  (1833)  5  B.  &  Al.  789; 
Metier  v.  Goddard  (1852)  34  Me.  102;  Stark  v.  Parker  (Mass.  1824)  2  Pick. 
267.  See  contra,  Britton  v.  Turner  (1834)  6  N.  H.  481.  It  is  submitted  that 
the  plaintiflF  in  this  case  could  recover  under  either  rule. 

"Phillips  &  Colby  Const.  Co.  v.  Seymour  (1875)  91  U.  S.  646.  The  term 
waiver  is  very  loosely  used.  In  the  law  of  insurance  it  is  used  interchangeably 
with  estoppel  and  both  are  discussed  together.  See  Richards,  Insurance  (1909) 
c.  6,  7  and  8;  Ewart,   Waiver  Distributed    (1917)    c.   II. 

"  It  is  clear  that  rights  and  duties  cannot  be  waived.  Dobson  v.  Espie 
(1857)  2  H.  &  N.  79;  Foster  v.  Dawber   (1851)   6  Exch.  838. 

"United  States  v.  United  Engineering  Co.  (1914)  234  U.  S.  236.  34  Sup. 
Ct.  843;  Anvil  Mining  Co.  v.  Humble   (1894)    153  U.  S.  540.  14  Sup.  Ct.  876. 

"Warren  v.  Crane  (1883)  50  Mich.  300,  15  N.  W.  465;  Cable  v.  United 
States  Ufe  Ins.  Co.   (C.   C.  A.   1901)    111   Fed.   19. 

"If  after  a  known  breach  further  performance  is  accepted  repudiation  may 
not  be  made.  Baste  v.  Byre  (1881)  51  Wise.  531,  8  N.  W.  494;  Jeffrey  Mfg. 
Co.  V.  Central  Coal  &  Iron  Co.    (C.  C.   A.   1899)   95  Fed.  408. 
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nothing  more  than  the  voluntary  and  intentional  relinquishment  of  a  privilege 
as  a  defense.'*  Rights  and  duties  can  never  be  waived."  and  not  every  defense 
can  be  waived. 

With  this  conception  of  waiver  let  us  apply  it  to  some  of  the  group  of 
cases  above  mentioned.  Take  the  case  of  the  election  of  remedies.  Where  a 
party  elects  one  of  two  inconsistent  remedies,  he  loses  the  privilege  of  pur- 
suing the  other;"  but  where  he  pursues  a  supposed  remedy  to  which  it  later 
appears  he  was  not  entitled,  he  will  not  lose  4he  remedy  he  actually  has."  Or, 
again,  a  party  may  resolve  in  accepting  performance  from  one  who  has  sub- 
stantially broken  his  promise  that  he  will  not  lose  his  privilege  to  repudiate  yet 
it  is  clear  that  he  will.  Still  more  forcefully  is  the  absence  of  intention  to 
relinquish  a  privilege  brought  out  in  those  cases  where  by  trick  a  party  in 
whose  favor  the  Statute  of  Limitations  has  run  is  induced  to  make  a  part 
payment  or  a  promise.  In  none  of  these  cases  is  intention  at  all  material  be- 
cause the  law  attaches  consequences  regardless  of  intentions.  If  the  term 
waiver  is  applied  to  these  cases  it  must  be  carefully  distinguished  from  the 
term  as  defined  above ;  which  always  indicates  an  intentional  act.  It  seems 
incorrect,  therefore,  to  speak  of  the  defenses  which  a  defendant  is  denied  in 
these  cases  as  having  been  waived.  Conversely  it  is  incorrect  to  say  in  those  cases 
where  a  party  has  materially  broken  his  promise  that  he  is  barred  from  recovery 
because  he  has  waived  performance  by  the  other  party,  for  here  again  intentions 
are  of  no  consequence. 

These  principles  applied  to  the  principal  case  show  clearly  that  there  could 
be  no  waiver  of  performance  by  the  defendant  since  (1)  there  was  no  intention 
on  the  defendant's  part  to  relinquish  performance  by  the  plaintiff  and  (2)  if 
there  had  been  it  could  not  operate  to  discharge  the  plaintiff  inasmuch  as  obli- 
gations cannot   be   waived. 

It  is  believed  that  to  discharge  obligations  by  intention  the  same  elements 
are  required  which  in  the  law  of  simple  contracts  are  necessary  to  create  such 
obligations,  i.  c,  consideration  or  an  instrument  under  seal.  There  are  many 
adjudicated  cases  in  which  the  sole  inquiry  before  the  court  was  whether  or  not 
consideration  had  in  fact  been  given  for  the  promise  to  discharge  the  obliga- 
tions. '*  Surely  the  legal  profession  would  be  startled  by  the  proposition  that 
obligations  of  contract  could  be  discharged  by  a  mere  gratuitous  promise. 

There  are  however  exceptions  to  this  rule.  By  the  law  of  bills  and  notes 
a  cancellation  destroys  obligations ;  by  the  law  of  simple  contracts,  the  giving 
of  a  receipt   with  intent   to  discharge   an   obligation   discharges   it. "     Again,   in 


''  The  various  elements  of  this  definition  though  not  so  clearly  expressed 
may  be  found  in  the  following  cases :  Eaton  v.  Globe  &  Rutgers  Fire  Ins.  Co. 
(1917)  Z17  Mass.  354,  116  N.  E.  536;  Burnham  v.  Interstate  Casualty  Co.  (1898) 
117  Mich.  142,  75  X.  W.  445;  Rice  v.  Fidelity,  etc.  Co.  (C.  C.  A.  1900)  103 
Fed.  427;  Holdsworth  v.  Tucker  (1887)  143  Mass.  374,  9  N.  E.  764;  Dawson  v. 
Shillock  (1882)  29  Minn.  191,  12  N.  W.  526.  -Of  course  intentions  as  expressed 
must  govern.     West  v.  Piatt    (1879)    127  Mass.  572. 

^*  Supra,  footnote  11.  It  is  clear  that  if  A  tells  B  that  he  intends  never  to 
sue  him  he  may  still  sue  B.  It  is  also  clear  that  all  defenses  cannot  be  waived. 
If  A  tells  B  that  he  will  not  interpose  lack  of  consideration  as  a  defense,  he 
may  still  do  so.  It  is  also  true,  probably,  that  only  a  few  statutory  defenses 
may  be  waived,  the  commonest  of  which  is  the  Statute  of  Limitations. 

"Butler  V.  Hildreth  (1842)  41  Mass.  49;  Northern  Pac.  R.  R.  v.  Babcock 
(1894)    154  U.  S.  190,  14  Sup.  Ct.  978;    (1912)    12  Columbia  Law   Rev.  62. 

"Bierce  v.  Hutchins  (1907)  205  U.  S.  340,  27  Sup.  Ct.  524;  Doyle  v. 
Hamilton  Fish  Co.    (C.  C.  A.   1916)    234  Fed.  47. 

"Foakes  v.  Beer  (1884)  L.  R.  9  A.  C.  605;  Bidder  v.  Bridges  (1887)  X.  R- 
37  Ch.   D.  406. 

"This  doctrine  is  peculiar  to  New  York.     Gray  v.   Barton    (1873)    55   N.   Y. 
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tales,  taking  defective  goods  in  full  satisfaction  or  accepting  late  delivery  of 
goods  as  complete  performance"  discharges  the  seller  from  all  liability.  Since 
performance  of  what  a  party  is  bound  to  perform  cannot  be  a  consideration  for 
a  new  promise,"  it  is  difficult  to  see  how  doing  less  than  that  could  possibly 
be  a  consideration.  If  these  cases  are  law  for  the  discharge  of  obligations  by 
intention  the  elements  requisite  for  their  creation  are  not  necessary,  and  if  thi$ 
is  true  there  is  no  reason  why  a  mere  waiver  cannot  also  discharge  obligations. 
In  the  sales  cases  it  may  be  urged  that  the  seller  gives  something  in  exchange 
for  the  buyers'  promise,  while  in  a  case  of  mere  waiver  the  party  in  whose 
favor  a  waiver  is  made  gives  nothing;  but  the  answer  is  that  according  to  the 
accepted  doctrines  of  consideration  the  seller  has  in  fact  given  nothing.  Those 
who  would  support  the  sales  cases  might  object  to  this  formal  and  technical 
reasoning  by  showing  that  the  seller  could  have  been  discharged  by  doing 
something  else,  however  small,  in  exchange  for  the  buyer's  promise,  and  that 
as  a  matter  of  fact  he  might  have  obtained  a  discharge  by  doing  less  than  he 
actually  did.  This  argument  strikes  at  the  very  doctrine  of  consideration, 
which  should  perhaps  be  abandoned  in  the  discharge  of  ubligatiuns  and  retained 
in   their  creation,   or  abandoned  as   to   both. 

In  the  principal  case  the  defendant  can  be  denied  a  counterclaim  only  on 
the  ground  that  it  has  substantially  broken  its  promise"  and  this  is  for  the 
jury  to  determine,**  the  scAe  question  being  whether  the  defendant  has  unrea- 
sonably delayed  in  a  payment  it  was  bound   to  make. 

68;  McKenzie  v.  Harrison  (1890)  120  N.  Y.  260,  24  N.  E.  458.  A  mere  promise 
to  discharge  will  not  effect  a  discharge.  Garnsey  v.  Garnsey  (Me.  1917)  101 
Atl.   447. 

"  Mere  acceptance  of  goods  delivered  late  does  not  bar  an  action  for  delay 
in  performance  by  the  seller.  Industrial  Works  v.  Mitchell  (1897)  114  Mich. 
29,  72  N.  W.  25;  see  contra,  Jones  r.  Bloomgarden  (1906)  143  Mich.  326.  106 
N.  W.  891.  Payment  of  the  purchase  price  in  full  is  held  to  operate  as  a  bar 
to  an  action  for  delay.  Medart  Pulley  Co.  v.  Dubuque  Mill  Co.  (1903)  121 
Iowa  244,  96  N.  W.  770.  For  discussion  of  the  problem  whether  or  not  accept- 
ance of  defective  goods  bars  an  action  by  the  buyer,  see  (1920)  20  Columbia 
Law  Rev.  803. 

**  Supra,   footnote  3. 

"  Suf>ra,  footnotes  7  and  8.  But  see  Phillips  &  Colby  Const.  Co.  v.  Seymour, 
supra,  footnote  10,  for  a  case  where  the  defendant  was  allowed  to  counterclaim 
though  he  had  so  substantially  broken  his  promise  that  the  plaintiff  was  entitled 
to  repudiate.  This  case  seems  unsound  and  cannot  be  supported  even  if  we 
assume  that  the  promises  were  independent.  If  the  promises  were  independent 
the  question  of  substantial  breach  by  the  defendant  as  an  excuse  for  the  plain- 
tiff's repudiation  was  of  no  consequence. 

"Jones  &  Hotchkiss  Co.  r.  Davenport,  supra,  footnote  7;  Pitcairn  f.  Philip 
Hess  Co.,  supra,   footnote  7. 
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State  Control  of  Venereai,  Disease.— With  the  concentration  of  great  masses 
of  men  in  army  cantonments  during  the  war,  the  problem  of  venereal  disease  be- 
came peculiarly  acute.  As  a  result  the  Federal  Government  made  extensive  prep- 
arations to  combat  it  in  both  branches  of  the  service. '  Secretary  of  War  Baker 
addressed  a  most  urgent  letter  to  the  governors  of  the  several  states  and  drastic 
legislation  was  the  immediate  consequence.'  Provision  was  made  in  the  Selective 
Conscription  Law  for  strict  supervision  of  the  diseases  in  the  army  *  and  private 
and  public  health  agencies  earnestly  planned  cooperation.  The  cumulative  effect 
of  this  activity  may  be  seen  in  the  increased  legislation  on  this  subject  in  practically 
every  State  of  the  Union.*  A  discussion  of  the  more  important  provisions  found 
in  the  various  statutes  will  present  another  example  of  the  extent  to  which  the 
state  has  interfered  with  and  sought  to  regulate  the  life  of  the  individual. 

The  latest  act  on  the  subject  comes  from  Virginia.*  Section  2  of  the  Virginia 
Act  provides  for  a  compulsory  report  to  the  State  Board  of  Health  by  physicians 
and  by  superintendents  of  hospitals,  insane  asylums,  prisons  and  other  institutions 
of  all  cases  of  venereal  disease  which  come  to  their  knowledge.*  A  similar  provision 
is  found  in  either  a  statute  or  State  Board  of  Health  regulation '  of  at  least 
forty-three  States.*  The  provisions  of  perhaps  greatest  interest  are  found  in  sections 
4  and  5.  All  health  officers  are  authorized  to  examine  any  person  reasonably  sus- 
pected of  being  infected  with  venereal  disease;  and  where  necessary  to  order  his 
segregation  and  quarantine.  The  Act  enumerates  classes  of  persons  who  may 
reasonably  be  suspected ;  *  and  provides  that  such  persons  who  have  come  in  control 

*  See  Snow,  Social  Hygiene  and  the  War  (1917)  3  Social  Hygiene  3. 

*  Ibid.  For  a  sample  of  these  state  regulations  see  the  reprint  of  the  reg^ulations 
of  the  California  State  Board  of  Health  in  Martin,  Social  Hygiene  and  the  War 

(1917)  3  Social  Hygiene  614  et  seq.,  and  Johnson,  Social  Hyj^iene  and  the  War 

(1918)  4  Social  Hygiene  116  et  seq.  This  last  article  also  contam?  a  somewhat  de- 
tailed report  upon  the  activities  of  several  of  the  States  in  this  field  of  social 
endeavor. 

*  (1017)  40  Stat.  83,  c.  15  §13.  Extended  to  the  Navy  by  (1917)  40  Stat.  393,  c. 
92.    See  also  (1918)  40  Stat.  885.  c.  143.  U.  S.  Comp.  Stat.  (Supp.  1919)  §918854. 

*  The  Federal  Government  has  taken  the  initiative  in  this  matter.  A  set  of 
Standard  Laws  was  compiled  and  was  presented  to  the  several  states  in  1918.  It 
will  again  be  presented  to  those  states  which  did  not  act  upon  it  at  that  time.  There 
has  also  been  collected  a  set  of  standard  municipal  ordinances,  which  have  for  their 
purpose  the  effective  control  of  venereal  diseases.  Besides  the  general  venereal 
disease  control  ordinance,  there  are  proposed  ordinances  regulating  the  licensing  of 
hotels  and  rooming  houses;  the  use  of  public  vehicles  for  immoral  purposes;  and 
public  dance  halls.  Copies  of  these  standard  laws  and  ordinances  may  be  obtained 
from  the  L^nited  States  Public  Health  Service,  Washington,  D.  C.  Copies  of  Form 
No.  4  of  the  Standard  Laws,  approved  by  the  U.  S.  Interdepartmental  Social  Hy- 
giene Board  and  adopted  as  law  by  eighteen  states,  may  be  obtained  from  the 
American  Social  Hygiene  Association,  New  York  City. 

*  Va.,  Acts  1920,  c.  364.    This  Act  is  not  in  the  standard  form. 

*  Most  of  these. statutes  provide  that  the  physician  shall  not  report  the  name  and 
address  of  the  diseased  person.  This  seems  quite  in  keepmg  with  the  spirit  of 
these  statutes.  They  are  designed  primarily  to  diminish  disease,  not  to  punish  crime ; 
and  publicity  would  not  help  to  effect  this  purpose. 

'  It  has  been  generally  held  constitutional  for  a  state  to  delegate  its  police  power 
to  regulate  health  to  a  local  board.  See  People  ex  rel.  Schulz  v.  Hamilton  (1919) 
188  App.  Div.  783,  177  N.  Y.  Supp.  222. 

'  The  list  includes  all  of  the  states  except  Idaho,  Nevada,  Pennsylvania,  Rhode 
Island  and  West  Virginia.  See  Ckorge  E.  Worthington,  Developments  in  Social 
Hygiene  Legislation  (1920)  6  Social  Hygiene  557,  567. 

*  The  list  includes  "Keepers,  inmates,  employees  and  frequenters  of  houses  of 
ill  fame,  .  .  .  persons  'not  of  good  fame,'  persons  guilty  of  fornication,  adultery, 
lewd  and  lascivious  conduct  and  illicit  cohabitation,"  §4b.  Most  venereal  disease  is 
found  to  be  the  direct  result  of  prostitution.  The  court  in  a  very  recent  California 
case  remarked  that  90%  of  the  prostitutes  detained  were  infected.  Ex  parte 
Dillon  (Cal.  1920)  186  Pac.  170.  In  this  connection  it  should  be  noted  that  the 
Alabama  Statute  stipulates  that  "prostitution  is  presumptive  evidence  of  venereal 
disease."    Ala.,  Acts  1919,  No.  658  §17,  subd.  27.    Cf.  subd.  12-28. 
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of  the  courts  shall  not  be  released  till  examined.  Similar  legislation  is  in  effect  in 
all  of  the  states,  except  Idaho,  Massachusetts,  Nevada  and  West  Virginia." 

This,  doubtless,  is  the  most  drastic  provision  of  these  modern  statutes.  A 
quarter  of  a  century  ago  there  would  have  been  grave  doubt  as  to  the  constitution- 
ality of  such  laws.  And  even  to-day  some  courts  have  been  very  strict  in  the 
interpretation  of  these  statutes."  But  all  of  the  courts  which  have  been  required  to 
pass  upon  this  question  have  upheld  the  constitutionality  of  the  statutes."*  Such  a 
result  was  to  have  been  foreseen ;  courts  generally  have  been  liberal  in  their  in- 
terpretation of  the  police  power  of  the  state  to  legislate  for  the  health  of  its 
citirens."  Whatever  is  reasonable  and  applicable  without  discrimination  to  the  en- 
tire citizenry  has  been  uniformly  upheld.**  And  as  to  the  immediate  questions  of  the 
detention  in  quarantine  of  persons  affected  with  or  suspected  of  contagious  disease. 
Freund  says,  "It  presents  one  of  the  cases  where  the  police  power  is  literally  the 
law  of  self-protection  and  paramount  necessity."* 

In  connection  with  these  sections  several  subsidiary  questions  of  interest  have 
arisen.  How  far  is  it  within  the  power  of  a  court  to  review  the  legality  of  the  de- 
tention by  the  board  of  health  of  one  alleged  to  be  infected  with  venereal  disease? 
The  courts  of  Kansas  and  Washington  have  followed  what  seems  the  more  reason- 
able rule,  and  have  held  the  decision  of  the  local  health  officer  to  be  conclusive, 
unless  reached  in  bad  faith  or  through  fraud.**  Some  courts,  however,  have  re- 
served to  themselves  the  right  to  review  the  findings  of  the  health  officer  by  a 
habeas  corpus  proceeding."  They  inquire  not  only  whether  the  person  detained  is 
diseased,  but  also  whether  he  is  sufficiently  a  menace  to  warrant  quarantine.**   Under 

"The  latest  New  York  legislation  on  this  subject  is  found  in  N.  Y.,  Laws  1919, 
c.  40,  amending  Public  Health  Law,  §  §343m-n  The  suspected  person  in  New  York 
may  apply  for  an  order  restraining  examination  and  may  then  only  be  examined  by 
a  court  order. 

"  See  Wragg  v.  Griffin  (Iowa  1919)  170  N.  W.  400.  This  court  refused  to  per- 
mit an  examination  of  and  extraction  of  blood  from  the  suspect  because  it  did  not 
appear  that  the  suspicion  was  reasonable  and  because  the  Iowa  statute  did  not 
specifically  authorize  such  action.  It  is  interesting  to  note  that  in  Vermont  specific 
recognition  is  given  to  the  well-known   Wasserman  blood-test     Vt,  Genl.  Laws 

(1917)  §6252. 

**£j-  parte  Traiers  (Cal.  1920)  192  Pac.  454;  Ex  parte  McGee  (Kan.  1919) 
185  Pac.  14;  see  Ex  parte  Hardcastle  (Tex.  1919)  208  S.  W.  531;  Brown  v.  Man- 
ning (1919)  103  Neb.  540,  172  N.  W.  522;  State  v.  Superior  Court  for  King  Co. 
(Wash.  1918)  174  Pac.  973,  979;  cf.  Ex  parte  DUlon  (Cal.  1920)  186  Pac.  170; 
Crayton  v.  Larabee  (1917)  220  N.  Y.  493,  116  N.  E.  355;  California  Reduction  Co.  v. 
Sanitary  Reduction  Works  (1905)   199  U.  S.  306. 

''City  of  New  Orleans  v.  Picker  (1915)  137  La.  843,  69  So.  273,  (ordering 
rat-proofing  of  buildings)  ;  People  v.  Busse  (1907)  231  111.  251,  83  N.  E.  175. 
(prohibiting  sale  of  cigarettes)  ;  see  Mallory  v.  Va.  Colony  for  the  Feeble-Minded 

(1918)  96  S.  E.  172,  (authorizing  the  detention  and  examination  of  the  feeble- 
minded.) 

"See  Nolan  v.  Jones  (Pa.  1919)  106  Atl.  235,  236;  Ex  parte  Wygant  (1901) 
39  Ore.  429,  433,  64  Pac.  867.  A  Kentucky  court  has  said,  "Beinp  the  agency  created 
by  the  legislature  to  prevent  the  outbreak  and  spread  of  disease,  and  to  remove  causes 
of  sickness,  the  presumption  is  always  in  favor  of  the  board  of  health,  and  its  ac- 
tic«i  will  not  be  interfered  with  unless  it  appear  unreasonable  or  oppressive."  Board 
of  Health  v.  Kollman  (1913)  156  Ky.  351,  160  S.  W.  1052. 

"  Police  Potver  (1904)  §446.  This  power  to  extract  blood  may  be  likened  to  the 
power  of  the  state  to  require  children  to  undergo  vaccination  before  entrance  into 
the  public  schools.  Ga.,  Laws  1919,  No.  334,  ^7;  Kv.  Stat.  (Carroll,  1915) 
§§4608-4613  (children  and  adults);  see  French  v.  Davidson  (1904)  143  Cal.  658, 
77  Pac.  663;  Viemeister  v.  White  (1904)  179  N.  Y.  235,  72  N.  E.  97;  State  v.  Hay 
(1900)   126  N.  C.  999,  35  S.  E.  459. 

**  £jr  parte  McGee,  supra,  footnote  12;  "There  is  no  legal  reason  for  denN-ing 
the  power  of  the  State  to  quarantine  summarily  or  to  restrain  for  treatment  through 
its  board  of  health  a  citizen  or  subject,  because  authority  may  be  abused  or  law 
maladministered  in  a  given  case."  State  v.  Superior  Court  for  King  Co.,  supra, 
footnote  12. 

*'  Ex  parte  Hardcastle,  supra,  footnote  12 ;  Brown  v.  Manning,  supra,  foot- 
note 12;  scmble,  Ex  parte  Travers,  supra,  footnote  12. 

"  The  Washington  statute  expressly  provides  that  the  only  appeal  shall  be  to. 

«Vi^    /-^.^rrn'ccirtripr   r»^    Vi»'alth         Wash..    LaWS    1919.    C    114.    $7. 
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the  Chinese  Exclusion  Act  and  the  laws  concerning  the  deportation  of  aliens  a 
similar  situation  arises.  The  reluctance  of  the  courts  to  review  the  decisions  of 
the  Commissioner  of  Immigration  and  the  Department  of  Labor  furnishes  an  anal- 
ogy for  the  same  attitude  toward  the  Board  of  Health.  "  Even  if  the  special  com- 
petence of  the  Commissioner  to  determine  citizenship  or  political  faith  be  doubted, 
there  is  no  question  that  a  health  board  is  better  qualified  than  a  court  to  pass  on 
venereal  infection. 

A  case  is  now  before  the  courts  of  California,  in  which  a  person  detained  under 
a  statute  of  this  sort  is  seeking  to  be  released  on  bail,  under  a  writ  of  habeas  corpus, 
until  such  time  as  the  court  can  pass  upon  the  legality  of  his  detention.**  Such 
release  would  defeat  the  entire  purpose  of  the  quarantine  provisions,  which  is  to 
prevent  the  spread  of  infection  in  the  interim.  There  seems  to  be  room  for  dis- 
tinction between  an  investigation  of  crime,  citizenship  or  political  activity  on  the 
one  hand,  and  of  physical  infection  on  the  other,  warranting  the  refusal  of  bail  in 
the  latter  case. 

Section  6  of  the  Virginia  Act  requires  a  druggist  or  other  person  who  sells 
drugfs  supposed  to  cure  these  diseases  to  keep  a  record  of  the  name  and  address  of 
the  person  who  purchases  them,  unless  it  be  upon  a  prescription  from  a  physician. 
Several  other  states  have  similar  provisions ;  **  but  in  many  the  sale  of  drugs  for 
this  purpose  is  expressly  forbidden"  .^ncillary  to  this  problem  though  not  men- 
tioned in  this  particular  statute,  is  that  of  the  advertisement  of  these  drugs  and  other 
so-called  "cures  for  lost  manhood."  Several  states,  including  New  York,  have 
prohibited  such  advertisements.**  And  such  laws  have  long  been  declared  to  be 
constitutional.** 

Section  7  provides  for  the  fine  and  imprisonment  of  anyone  who  knowingly 
exposes  another  to  any  venereal  disease.  At  least  two  other  states  have  made 
similar  regulations."  Bound  up  with  these  provisions  are  the  many  laws  governing 
the  relation  between  marriage  and  venereal  disease.  The  leading  feature  of  the 
proposed  uniform  law  on  this  subject  is  the  provision  that  no  marriage  license  shall 
be  issued  unless  the  applicant  therefor  be  certified  by  the  county  health  commissioner 
to  have  been  examined  and  have  been  found  free  of  venereal  infection.**  Alabama 
requires  such  an  ante-nnptial  examination  to  investigate  possible  venereal  infec- 
tion.*' Oklahoma  makes  the  marriage  of  infected  persons  a  felony.**  Many  other 
states  provide  a  heavy  penalty  for  marr>ing  while  in  that  condition.*" 

State  control  of  venereal  disease  is  pregnant  with  great  possibilities  for  social 
betterment.  These  laws  will  furnish  as  striking  a  test  as  the  Volstead  Act  of  the 
possibility  of  enforcing  the  moral  law  by  legislation.  Laxity  of  application  is  the 
human  factor  which  may  render  them  less  effective  in  practice  than  their  sponsors 
hope. 

"See  The  Deportation  of  Aliens  (1920)  20  Columbia  Law  Rev.  680. 

*•  Mr.  Worthington  of  the  American  Social  Hygiene  Association  has  prepared 
a  brief  for  this  case.    Cf.  Iowa,  Acts  1919,  c.  299. 

*•  Iowa,  Code  (1919)  §1304;  N.  C,  Laws  1919,  c.  214,  §2  (Record  of  sale  neces- 
sary, but  not  name  and  address  of  buyer.) 

**Ala.,  Acts  1919,  No.  658,  subd.  17;  La.  Stat.  (Wolff,  1920)  pp.  808-^,  §5. 

**  Ala.,  Acts  1919,  No  658,  subd.  2i ;  Cal.  Stat.  1919,  c.  294 ;  N.  Y.  Consoi.  Laws 
c.  40  §1142a;  Ohio,  Ann.  Genl.  Stat.  (P.  &  A.  1912)  §13038. 

**  State  v.  HolUnshead  (1915)  77  Ore.  473,  151  Pac.  710;  People  v.  Kennedy 
(1913)  176  Mich.  384,  142  N.  W.  771. 

•^  S.  Dak.,  Laws  1919,  c.  284,  §1  ;  N.  C,  Laws  1919,  c.  206,  §1. 

*•  .\  copy  of  this  standard  law  may  be  obtained  from  the  United  States  Public 
Health  Service.  Washington,  D.  C. 

"^  Ala.,  Acts  1919,  No.  178. 

"  Okla  ,  Laws  1919,  c.  17. 

^Vt.  Genl.  Laws  ('l9i7)  §7035.  Mr.  Worthington  in  his  article,  Developments 
in  Social  Hygiene  Legislation,  supra,  footnote  8,  says  (p.  .569)  that  "venereal  dis- 
ease had  been  a  bar  to  marriage  in  eleven  states  prior  to  1918.  In  1919  several  ad- 
ditional laws  of  this  nature  were  enacted." 
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Constitutional  Law — State  Licensing  of  Chauffeur  in  Feoebal  Employment.— 
By  the  laws  of  Maryland,  drivers  of  motor  vehicles  must  submit  to  an  examination 
and  pay  a  fee  of  three  dollars  to  obtain  a  license.  The  defendant,  the  driver  of  a 
United  States  mail  truck,  was  arrested  for  driving  without  a  license.  Held,  the 
state  had  no  power  to  require  the  defendant  to  take  out  a  license.  Johnson  v. 
Maryland   (1920)  41  Sup.  Ct.  16. 

The  states  have  no  power  to  tax  instrumentalities  of  the  United  States. 
M'Culloch  V.  Maryland  (1819)  U.  S.  316;  Farmers,  etc.  Bank  v.  Minnesota 
(1914)  2i2  U.  S.  516,  34  Sup.  Ct.  354.  Nor  can  they  burden  the  federal  taxing 
power.  United  States  v.  Snyder  (1839)  149  U.  S.  210,  13  Sup.  Ct.  846;  North  Dako- 
ta, etc.  v.  Hanson  (1910)  215  U.  S.  515,  30  Sup.  Ct.  179.  But  a  state  franchise  tax 
measured  by  capital  stock  which  includes  United  States  Government  bonds  is  valid. 
Home  Ins.  Co.  v.  New  York  (1890)  134  U.  S.  594,  10  Sup.  Ct.  593.  The  governor 
of  a  soldiers'  home  who  has  authorized  the  use  in  the  home  of  oleomargarine  in 
violation  of  the  terms  of  a  state  law  is  not  punishable  by  the  state  Ohio  v.  Thomas 
(1899)  173  U.  S.  276,  19  Sup.  Ct.  453.  An  innkeeper's  lien  is  not  enforceable  against 
horses  while  actually  carrying  the  mail.  United  States  v.  Barney  (D.  C.  1810)  24 
Fed.  Cas.  No.  14,525.  A  marshal  acting  under  federal  authority  is  immune  from 
state  prosecution  for  murder.  In  re  N eagle  (1890)  135  U.  S.  1,  10  Sup.  Ct.  658. 
But  the  driver  of  a  mail  truck  may  be  arrested  by  a  state  for  reckless  driving; 
United  States  v.  Hart  (C.  C.  1817)  1  Pet.  390;  or  for  violating  the  rules  of  the 
road.  Commonwealth  v.  Closson  (1918)  229  Mass.  329,  118  N.  E.  653.  The 
principle  seems  to  be  that  while  direct  interference  with  federal  instrumentalities 
is  prohibited,  incidental  regulation  is  permitted.  The  instant  case  seems  well  within 
the  field  of  direct  interference.  If  the  license  fee  is  for  revenue,  it  is  a  direct  tax 
on  the  postal  service.  At  any  rate,  the  examination  requirement  is  a  regulation  by 
which  the  states  might  virtually  control  the  selection  of  federal  employees.  Not 
even  the  courts  have  power  to  review  the  action  of  a  ministerial  officer  in  the  em- 
plo\-ment  of  government  agents.  Cf.  Keim  v.  United  States  (1900)  177  U.  S.  290, 
20  Sup.  Ct.  574.  No  more  should  the  states.  Indeed,  the  courts  have  held  that  a 
state  or  city  cannot  require  the  employees  of  persons  engaged  in  interstate  com- 
merce to  be  licensed.  Crutcher  v.  Kentucky  (1891)  141  U.  S.  47,  11  Sup.  Ct.  851; 
Barrett,  etc.  v.  City  of  New  York  (1914)  232  U.  S.  14,  34  Sup.  Ct  203.  The  in- 
stant case  is  sound  by  analogy  as  well  as  on  policy. 

Contracts — Auction  Sale — Agreements  Not  to  Bid. — An  agreement  was  made 
by  a  number  of  intending  purchasers  at  an  auction  sale  not  to  bid  against  one 
another  but  that  one  should  become  the  purchaser  and  share  the  profits  with  the 
others.  Held,  such  an  agreement  is  not  enforceable  at  law.  Rawlins  v.  General 
Trading  Co.  [1920]  3  K.  B.  30,  40  Canadian  L.  T.  963. 

At  common  law  an  agreement  by  brokers  that  only  one  of  a  group  would  bid 
at  an  auction  and  that  the  profits  derived  would  be  distributed  equally  was  held  an 
indictable  offense.  Levi  v.  Lez-i  (1833)  6  C.  &  P.  413.  But  the  courts  of  Chancery 
refused  to  set  aside  sales  procured  under  such  agreements  although  competition 
had  been  stifled  thereby  and  the  property  secured  at  much  less  than  the  market 
price.  Heffer  v.  Martyn  (1867)  36  L.  J.  Ch.  372;  In  re  Carew's  Estate  (1858)  26 
Beav.  187.     The  early  authorities  in  this  country  took  a  view  directly  opposed  to 
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that  of  the  English  Chancery  Courts,  and  regardless  of  the  purpose  or  intent  of 
any  such  combination  an  agreement  to  refrain  from  bidding  at  a  sale  was  declared 
invalid  and  unenforceable  as  contrary  to  public  policy.  Thompson  v.  Davies  (N.  Y. 
1816)  13  Johns  *\\2.  This  extreme  stand  was  soon  modified  and  today  the  agree- 
ment and  sale  are  both  enforceable  provided  the  purpose  of  the  contracting  parties 
is  not  to  prevent  fair  competition.  Phippen  v.  Stickney  (1841)  44  Mass.  384; 
Mallon  v.  Buster  and  Allin  (1905)  121  Ky.  379,  89  S.  W.  257;  Hopkins  v.  Ensign 
(1890)  122  N.  Y.  144;  25  N.  E.  306.  That  the  auctioneer  at  a  public  or  private 
sale  has  not  fixed  his  reserve  bidding  sufTicienlly  high  should  be  immaterial  if  the 
conduct  of  the  purchasers  has  been  fraudulent;  the  agreement  and  the  sale  should 
be  unenforceable  as  contrary  to  public  policy. 

Contracts — Printed  Matter  on  Stationfjiy  as  Part  of  the  Agreement. — A  print- 
ed paragraph  in  clear  type  to  the  left  of  the  signature,  subjecting  all  transactions  of 
the  plaintiff  to  the  rules  of  the  Stock  Exchange,  was  held  by  the  lower  court  to 
be  part  of  the  contract  as  a  matter  of  law.  Held,  on  appeal,  the  judgment  must  be 
reversed  on  the  ground  that  the  question  was  one  of  fact  and  should  have  been 
submitted  to  the  jury.  Goldsmith  v.  Italian  Discount  &  Trust  Co.  (Sup.  Ct.  App. 
Term.  1st  Dept.,  1920)  111  Misc.  613,  182  N.  Y.  Supp.  335. 

Where  a  contract  is  partly  written  and  partly  printed  the  whole  will  be  con- 
strued together  and  effect  given  to  every  term  thereof  unless  the  printed  lang^uage 
is  repugnant  to  the  writing.  Harding  v.  Cargo  of  4,698  Tons,  etc.  Coal  (D.  C. 
1906)  147  Fed.  971.  Most  courts  hold,  however,  that  printed  bill  heads,  or  matter 
in  obscure  type  inconspicuously  appearing  at  the  top  or  bottom  of  the  paper,  to 
which  reference  is  not  made  in  the  body  of  the  contract,  do  not  form  a  part  thereof. 
Sturtcvant  Co.  v.  Fireproof  Film  Co.  (1915)  216  N.  Y.  199,  110  N.  E.  440;  Sturm 
V.  Baker  (1893)  150  U.  S.  312,  14  Sup.  Ct.  99;  cf.  Hadaway  v.  Post  (1889)  35  Mo. 
App.  278.  But  where  the  printed  clauses  are  in  large  type,  prominently  displayed, 
they  must  be  deemed  part  of  the  contract.  Poel  v.  Brunswick  Balke  Collender  Co. 
(1915)  216  N.  Y.  310,  110  N.  E.  619.  The  problem  is  not  to  construe  the  terms  of 
the  contract  but  to  establish  what  the  terms  are.  This  is  for  the  jury  to  determine 
if  doubt  exists.  Ohio  &  Michigan  Coal  Co.  v.  Clarkson  Coal  &  Dock  Co.  (C.  C. 
A.  1920)  266  Fed.  \m;  contra,  Mem  Lumber  Co.  v.  McNeeley  Co.  (1910)  58  Wash. 
223,  108  Pac.  621.  Apparently  acceptance  of  a  document  implies  assent  to  its  terms, 
wherever  the  offeree  actually  knows  of  them,  or  is  reasonably  put  upon  inquiry 
both  by  the  nature  of  the  instrument  and  by  their  display  therein,  or  where  reason- 
able means  are  taken  to  put  him  on  inquiry  although  in  fact  he  does  not  know  of 
the  stipulations.  Watkins  v.  Rymill  (1883)  L.  R.  10  Q.  B.  D.  178.  By  analogy 
printed  matter  on  the  offeror's  stationery,  when  those  requirements  are  met,  should, 
if  relating  thereto  and  not  repugnant  thereto,  be  incorporated  in  the  contract,  unless 
evidence  is  adduced  to  prove  a  contrary  intent  of  the  parties.  See  Williston,  Con- 
tracts (1920)  §90. 

Dower — Tenancy  in  Common — Voluntary  Partition. — One  O'Steen  having  died 
intestate,  his  ten  children,  the  only  heirs  at  law,  took  his  property  as  tenants  in 
common.  All  the  children  joined  in  a  conveyance  to  the  complainant,  O'Steen's 
widow,  but  the  defendant,  the  wife  of  one  of  the  children,  did  not  join,  and  did 
not  receive  any  of  the  proceeds.  In  an  action  to  quiet  title,  the  defendant  set  up 
her  dower  right.  Held,  for  the  defendant,  since  there  was  no  judicial  sale  for  di- 
vision.   O'Steen  v.  O'Steen  (Ala.  1920)  85  So.  547. 

Ordinarily,  the  inchoate  right  of  dower  cannot  be  defeated  by  the  claim  of  a 
bona  fide  purchaser  of  land  from  the  husband.  Cruize  v.  Billmire  (1886)  69  Iowa 
397   28  N.  W.  657.     But  where  there  is  a  tenancy  in  common,  the  inchoate  dower 
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right  of  the  wife  of  each  tenant  is  subject  to  all  the  incidents  of  such  tenancy,  one 
of  which  is  a  liability  to  be  divested  by  a  judicial  sale.  Weaver  v.  Gregg  (1856)  6 
Oh.  St.  547;  Haggerty  v.  Wagner  (1897)  Ind.  625.  48  N.  E.  366;  Knapp,  Parti- 
tion (1887)  189;  contra.  Greiner  v.  Klein  (1873)  28  Mich.  12.  In  New  York,  by 
statute,  a  proportionate  share  of  the  proceeds  of  such  a  sale  is  set  apart  for  the 
wife.  Code  Civil  Procedure  §1570.  If  a  partition  in  kind  is  perfected,  the  wife's 
dower  interest  is  confined  to  the  portion  allotted  to  her  husband,  whether  the  parti- 
tion was  by  private  agreement  or  by  authority  of  law.  Gaffney  v.  Jeffries  (1900) 
59  S.  C.  565,  38  S.  E.  216;  see  Lloyd  v.  Conover  (1855)  25  N.  J.  L.  47. 
There  seems  to  be  no  reason  for  not  extending  this  rule  to  voluntary  sales  for  di- 
vision of  proceeds,  particularly  where  the  parties  are  merely  doing  voluntarily 
what  the  law  could  have  compelled  them  to  do,  but  there  is  very  little  authority  on 
the  question.  See  McLeod  v.  McLeod  (1910)  169  Ala.  654,  53  So.  834.  The  only 
objection  is  that  where  the  proceeds  are  not  paid  into  court  the  husband  might 
dispose  of  his  share  and  thus  cut  off  the  wife.  But  equity  could  protect  her 
rights  by  enjoining  the  husband  from  disposing  of  the  proceeds  before  the  wife  ob- 
tained her  portion.  It  is  therefore  difficult  to  see  why  the  court  in  the  instant 
case  made  the  lack  of  judicial  proceedings  a  determining  factor.  It  should  be 
noted  that  two  of  the  judges  dissented  on  the  ground  that  it  was  not  the  judicial 
proceeding  but  the  superior  right  of  partition  and  sale  that  cut  off  the  right  of 
dower. 

iNjUNcnoN — Pebsonai.  SERVices — MuTUAUTY  OF  REMEDY. — The  plaintiff,  a  con- 
ductor for  many  years  on  the  road  of  the  defendant  railway  company,  claimed  to 
be  entitled  by  the  terms  of  his  contract  to  retain  the  run  on  which  he  had  been 
engaged.  The  company  having  threatened  to  replace  him  on  that  run  by  another 
conductor,  the  defendant  Pennybacker,  a  preliminary  injunction  was  granted  re- 
straining such  replacement  in  favor  of  Pennybacker.  Gregg  v.  Starks  et  al.  (Ky. 
1920)  224  S.  W.  459. 

Without  discussing  the  question  of  adequacy  of  damages,  about  which  there  is 
some  doubt,  a  further  difficulty  with  the  decfsion  in  the  instant  case  is  that  it 
violates  the  mutuality  rule.  Shuhert  v.  Woodward  (C.  C.  A.  1909)  167  Fed.  47; 
Deiiz  V.  Stephenson  (1908)  51  Ore.  596,  95  Pac.  803.  Though  the  defendant  is  for- 
bidden to  displace  the  plaintiff,  the  plaintiff  can  at  any  time  leave  the  defendant's 
emplovTnent  and  not  be  answerable  to  a  court  of  equity.  It  may  be  argued  in  sup- 
port of  the  instant  case  that,  as  the  injunction  in  terms  simply  prevents  displacing 
the  plaintiff  in  favor  of  Pennybacker,  and  hence  that  the  railroad  is  still  free  to 
discharge  the  plaintiff  and  replace  him  with  anyone  else.  But  there  is  still  a 
restraint  placed  upon  the  defendant  which  is  not  put  upon  the  plaintiff.  He  may 
quit  regardless  of  who  is  to  replace  him.  The  railroad  may  discharge  him  only 
if  they  do  not  replace  him  with  Pennybacker.  Moreover,  it  is  hard  to  see  what 
damage  the  plaintiff  will  suffer  by  being  replaced  by  a  particular  individual.  His 
damage  arises  from  being  displaced  at  all.  And,  therefore,  if  he  bases  his  com- 
plaint on  his  being  replaced  by  Pennybacker,  since  he  can  show  no  damage  arising 
from  that  particular  act,  the  injunction  should  never  have  been  issued  regardless 
of  the  mutuality  ru'e.  The  fact  that  the  injunction  in  the  instant  case  was  merely 
temporary  should  make  no  difference.      Shubert  v.  Woodward,  supra. 

Innkeepeks — Hotel  Providing  Lodging  Only — Liability  for  Valuables  De- 
posited.— The  defendant  owned  and  operated  the  Hotel  Ohio,  where  lodging  but 
not  food  was  offered  to  the  public.  The  plaintiff  applied  there  and  was  assigned 
to  a  room  by  a  person  apparently  in  charge  at  the  desk.  The  plaintiff  deposited  his 
valuables  with  him  and  obtained  a  receipt,  acting  pursuant  to  the  usual  notices 
which  were  posted  there  as  required  under  the  law.    The  person  absconded  with  the 
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plaintiff's  property.  It  appeared  that  he  was  not  in  the  employ  of  the  defendant  but 
had  been  a  roomer  in  the  hotel.  The  plaintiff  sues  to  recover  the  value  of  the  things 
deposited.  Held,  for  the  plaintiff.  Kanelles  v.  Locke  (Ohio  Ct.  of  App.  1919)  18 
Ohio  Law  Rep.  No.  33,  31  O.  C.  A.  280. 

Admitting  that  the  imposter  in  the  principal  case  was  the  defendant's  agent, 
the  question  of  whether  the  defendant  was  under  an  inkeeper's  liability  is  im- 
portant, for  the  liability  of  a  mere  bailee  is  much  less  strict.  See  Schouler,  Bail- 
ments (1905)  §7.  At  early  common  law  it  was  essential  to  the  keeping  of  an  inn 
that  lodging  and  nourishment  be  furnished  to  the  traveling  public.  See  Bacon's 
Abridgment  (Am.ed.  1876)  Inns  &  Innkeepers  22S;  Beale,  Innkeepers  and  Hotels 
(1906)  §15.  But  it  has  long  been  unnecessary  to  offer  stabling,  Thompson  v.  Lacy 
(1820)  3  B.  &  Aid.  283.  or  liquors.  See  City  of  St.  Louis  z:  Si^grist  (1870)  46 
Mo.  593.  A  hotel  run  on  the  so-called  European  plan,  under  which  food  and  lodg- 
ing are  charged  separately,  is  recognized  as  an  inn.  Beale,  op.  cit.,  §16.  But  one  who 
offers  board  and  not  bed  is  not  an  innkeeper.  See  Montgomery  v.  Ladjing  (1899) 
30  Misc.  92,  61  N.  Y.  Supp.  840.  However,  it  seems  that  one  who  professes  to  fur- 
nish only  lodging  to  the  public  is  under  an  innkeeper's  liability.  Nelson  v.  Johnson 
(1908)  104  Minn.  440,  116  N.  W.  828;  Metsler  v.  Hotel  Co.  (1909)  135  Mo.  App.  410, 
115  S.  W.  1037;  contra.  Quiglcy  v.  Southivick  (1912)  76  Misc.  539,  135  N.  Y.  Supp., 
565;  see  Cromwell  v.  Stephens  (N.  Y.  1867)  2  Daly  15.  The  courts  which  hold  in 
accord  with  the  principal  case,  frankly  admit  their  extension  of  the  common  law 
doctrine.  The  relative  abilities  of  hotelkeeper  and  guest  to  assure  the  safety  of 
the  guest's  property  are  the  same  whether  the  guest  can  eat  and  sleep,  or  only 
sleep  at  the  hotel.  Where  a  hotelkeeper  can  limit  the  field  of  his  liability,  as  in 
the  jurisdiction  of  the  principal  case,  by  requiring  a  deposit  of  valuables,  and  by 
posting  notices  to  that  effect,  Ohio  Gen.  Code  §5981,  it  seems  that  the  extension  of 
the  status  of  innkeeper  to  those  who  offer  only  lodging  to  the  public  will  not  work 
undue  hardship. 

Insurance — Marine  and  War  Risks  Policies — Partial  Damage  Followed  by 
Total  Loss. — The  plaintiff's  steamer  which  was  insured  by  the  defendant  against 
marine  risks  only  was  at  all  material  times  chartered  to  the  Admiralty  which  as- 
sumed liability  for  war  risks,  and  agreed  in  event  of  loss  to  pay  the  value  of  the 
ship  at  the  time  of  loss.  The  steamer  suffered  partial  damage  by  perils  of  the  sea 
and  later,  when  the  damage  was  still  unrepaired,  the  steamer  was  torpedoed  by  an 
enemy  submarine.  All  this  occurred  during  the  life  of  the  defendant's  policy. 
The  Admiralty  paid  the  plaintiff,  as  agreed,  the  value  of  the  ship  at  the  time  of  loss. 
The  plaintiff  now  sues  the  defendant  for  the  difference  between  the  value  of  the 
ship  at  the  time  of  the  total  loss  and  its  value  as  a  repaired  ship.  The  House  of 
Lords,  in  reversing  the  Court  of  Appeal's  decision,  denied  recovery.  British  & 
Foreign  Ins.  Co.  v.  Wilson  Shipping  Co.  (H.  L.  1920)  W^  N.  304. 

The  general  rule  is  that  where  partial  damage  occurs  from  a  peril  insured 
against  and  subsequently  total  loss  occurs  before  the  damage  is  repaired  and  dur- 
ing the  life  of  the  policy  from  a  peril  not  insured  against  in  the  policy,  the  partial 
damage  is  merged  in  the  whole  loss  and  no  recovery  is  allowed;  the  reason  being 
that  the  partial  damage  caused  the  insured  no  pecuniary  loss.  Livie  v.  Janson 
(1810)  12  East  648;  Rice  v.  Homer  (1815)  12  Mass.  *230;  see  Pitman  v.  Universal 
Marine  Ins.  Co.  (1882)  L.  R.  9  Q.  B.  D.  192,  197.  A  purely  arbitrary  distinction, 
however,  has  been  made  to  allow  a  recovery  for  part  of  a  cargo  lost  by  perils  of 
the  sea  although  subsequently  the  remainder  of-  the  cargo  was  lost  by  a  peril  not 
insured  against.  Rice  v.  Homer,  supra.  Moreover,  while  the  ship  remained  un- 
repaired the  plaintiff  could  recover  nothing  until  the  expiration  of  the  policy.  See 
Pitman   v.    Universal  Marine  Ins.    Co.,  supra,   197;   Stewart  v.    Steele    (1842)    5 
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Scott  (n.  s.)  927,  942,  943.  It  is  said  that  as  to  the  total  loss  by  other  causes,  the 
plaintiflF  is  his  own  insurer ;  and  since  he  is  considered  to  have  paid  the  total  loss 
to  himself,  he  cannot  recover  for  a  partial  loss.  See  Lidgett  v.  Secretan  (1871)  L- 
R.  6  C.  P.  616,  625,  626.  Had  there  been  no  Admiralty  insurance,  therefore,  the 
defendant  would  have  been  under  no  liability  to  pay  damages  at  the  expiration  of 
the  policy.  If,  however,  the  plaintiff's  contention  be  upheld  in  this  case  that  perils 
of  the  sea  caused  him  the  pecuniary  loss  which  he  sustained,  a  power  to  change 
his  contractual  obligations  with  the  defendant  would  be  admitted  to  have  arisen  by 
virtue  of  the  plaintiff's  contract  with  the  Admiralty.  To  allow  that  contention,  then, 
would  mean  that  the  plaintiff  was  so  empowered  by  making  another  contract  with 
a  third  party  entirely  foreign  to  the  first  contract  and  not  contemplated  by  it 
Obviously,  such  is  not  the  law  and  the  House  of  Lords  correctly  overruled  a  de- 
cision based  on  that  contention. 

Insurance— Open  Policy— Measure  ok  Damages.- The  plaintifTs  motor  car  was  in- 
sured up  to  its  full  value.  In  the  policy  the  plaintiff  estimated  the  value  of  the  car 
at  £250,  and  premiums  were  paid  on  the  basis  of  this  estimate.  There  were  several 
renewals  on  this  basis.  The  car  was  destroyed,  and  the  arbitrator  found  that  at 
the  time  of  destruction  the  car  was  worth  £400.  Held,  if,  at  the  time  of  the  last 
renewal,  the  insured's  valuation  was  correct,  he  was  entitled  to  recover  £400;  if 
the  insured  had  undervalued  the  car,  he  was  entitled  to  recover  only  $250.  The 
case  was  resubmitted  to  the  arbitrator  with  these  instrutions.  In  re  Wilson  & 
Scottish  Ins.  Corp.,  Ltd.  (19201  2  Ch.  28. 

The  instant  case  is  correct  in  so  far  as  it  holds  that  an  innocent  misstatement  of 
value  does  not  avoid  the  policy.  A  material  misrepresentation  of  fact  even  when  in- 
nocently made  renders  an  insurance  policy  voidable.  Providential  Savings  Life 
Assur.  Soc.  V.  Whaynes  (Ky.  1906)  93  S.  W.  1049;  Yager  v.  Guardian  Assur.  Co.. 
Ltd.  (1912)  29  L.  T.  R.  53,  54;  but  see  Anderson  v.  Fitzgerald  (1853)  4  H.  L.  C. 
483,  504,  508.  But  valuation  is  only  a  matter  of  opinion.  Home  Ins.  Co.  v.  Overturf 
(1905)  35  Ind.  App.  361,  74  N.  E.  47;  see  Wheaton  v.  Insurance  Co.  (1888)  76  Cal. 
415,  422,  18  Pac.  758;  contra.  Bobbitt  v.  Liverpool  Ins.  Co.  (1872)  66  N.  C.  70. 
Hence,  in  the  absence  of  fraud  a  mistake  in  valuation  does  not  avwd  a  policy. 
Baker  v.  State  Ins.  Co.  (1897)  31  Ore.  41,  48  Pac.  699;  Miller  v.  Alliance  Ins.  Co. 
(1881)  7  Fed.  649;  contra,  Bobbitt  v.  Liverpool  Ins.  Co.,  supra.  The  unusual  pro- 
visions of  the  instant  policy  raises  a  problem  as  to  the  measure  of  damages.  The 
contract  afforded  the  insured  the  benefit  of  any  enhancement  in  the  value  of  the 
automobile  subsequent  to  the  issuance  of  the  policy.  But  the  court  holds  that  any 
innocent  undervaluation,  however  trivial,  prevents  the  insured  from  recovering 
any  part  of  such  increase.  Since  such  misstatements  do  not  in  general  result  in 
complete  forfeitures.  Baker  v.  Insurance  Co.,  supra,  there  is  no  reason  to  effect  a 
partial  forfeiture  beyond  the  extent  necessary  to  avoid  actual  prejudice  to  the 
insurer.  And  so  in  the  instant  case,  where  the  premium  is  based  on  the  valuation 
stated,  the  insurer  will  be  fully  protected  if  he  is  relieved  only  to  the  extent  of  the 
undervaluation;  e.  g.,  if  the  plaintiff  undervalued  £50,  he  should  recover  £400  less 
£50.  Cf.  Singleton  v.  Prudential  Ins.  Co.  (1896)  11  App.  Div.  403,  42  N.  Y.  Supp. 
446;  N.  Y.  Con.  Laws  (1909)  c.  28  as  amended  by  Laws  1911,  c.  369  §101  (4).  In 
the  supposititious  case  of  an  overvaluation  in  a  policy  similar  to  that  in  the  instant 
case,  it  is  suggested  that  the  insured  could  not  get  back  the  additional  premiums 
paid,  although  his  recovery  in  case  of  loss  would  be  limited  to  the  actual  value. 
Though  this  solution  upholds  the  literal  terms  of  the  ccMitract,  which  is  not  done  in 
the  instant  case,  the  results  are  consistent  in  that  in  each  case  the  party  responsible 
for  the  error  suffers. 
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Insurance— What  are  War  Risks.— A  steamship,  requisitioned  by  the  Admiralty 
under  a  charter  party  whereby  the  charterer  undertook  to  be  liable  for  the  war 
risks  usually  excluded  from  a  marine  risk  insurance  policy,  was  lost  on  an  ordinary 
voyage  by  collision  with  another  merchantman.  In  an  action  against  the  Crown  for 
the  value  of  the  ship,  the  owners  based  their  claim  upon  the  fact  that  both  vessels 
were  being  navigated  without  lights,  pursuant  to  admiralty  orders.  Held,  the  loss 
was  not  the  result  of  hostilities  or  warlike  operations  and  the  Crown  is  entitled  to 
judgment.  Britain  Steamship  Co.,  Ltd.  v.  The  King  (H.  L.  1920)  25  Times  Comm. 
Cas.  301. 

A  steamship  insured  against  both  war  and  marine  risks  was  proceeding  in  con- 
voy. While  pursuing  an  unusual  course  for  the  purpose  of  avoiding  submarines  in 
obedience  to  orders  from  the  naval  commander,  the  vessel  struck  a  reef  and  be- 
came a  total  loss.  The  owners  sued  the  marine  risks  underwriters  and  alternatively 
the  war  risks  underwriters.  Held,  Viscount  Cave  and  Lord  Shaw  dissenting,  the 
marine  risks  underwriters  are  liable.  Green  et  al.  v.  The  British,  etc.  Co.,  Ltd. 
(H.  L.  1920)  25  Times  Comm.  Cas.  301. 

The  distinction  between  war  and  marine  risks  is  discussed  in  (1918)  18 
CoLUMniA  Law  Rev.  370.  To  constitute  a  war  risk,  a  new  peril  must  arise  proxi- 
mately from  hostile  acts  or  warlike  operations.  The  mere  enhancement  of  ordinary 
perils  of  the  sea,  although  arising  from  the  jact  of  war,  does  not  constitute  a 
war  risk.  In  the  instant  case,  the  House  of  Lords  has  adequately  and  interestingly 
treated  the  questions  of  fact  presented. 

JUDCMF.NTS — FoRF.ir.N    DECREES — FiNALITV   IN    MATRIMONIAL  ACTIONS. — The  plaintiff 

brought  an  action  in  Ireland  for  arrears  of  support  and  maintenance  ordered  by  a 
Montana  court,  then  having  jurisdiction.  The  decree  directed  the  husband,  the 
defendant's  testator,  to  pay  $40  per  month  maintenance  and  support  until  further 
order  of  the  court.  No  payments  had  been  made.  Held,  one  judge  dissenting,  that 
the  plaintiff  cannot  recover  since  such  order  does  not  constitute  a  final  judgment. 
McDonnell  v.  McDonnell  (K.  B.  D.  1920)  51  Ir.  L.  T.  104. 

No  action  may  be  brought  upon  a  foreign  judgment  unless  such  judgment 
amounts  to  a  final  adjudication  on  the  merits  of  the  controversy.  Nouvion  v.  Free- 
man (1890)  L.  R.  15  A.  C.  1.  And  in  England  an  order  to  pay  alimony,  whether 
permanent  or  pendente  lite,  does  not  have  the  consequences  of  a  final  judgment  at 
law.  Bailey  v.  Bailey  (1884)  L.  R.  13  Q.  B.  D.  855;  Robins  v.  Robins  [1907]  2 
K.  B.  13;  In  re  Henderson  (1888)  L.  R.  20  Q.  B.  D.  509.  But  in  Montana,  on  the 
contrary,  an  order  to  pay  maintenance  and  support,  though  under  the  control  of  the 
court,  is  treated  as  a  final  judgment.  State  ex  rel.  Nixon  v.  2nd  Dis't.  Court  (1894) 
14  Mont.  396,  36  Pac.  757;  In  re  Finkelstein  (1893)  13  Mont.  425,  34  Pac.  847; 
Raymond  v.  Blancgrass  (1908)  36  Mont.  449,  93  Pac.  648.  In  the  United  States, 
under  the  full  faith  and  credit  clause,  a  decree  for  the  future  payment  of  alimony 
in  installments  is  treated  as  a  final  judgment  as  to  those  past  due,  where  according 
to  state  law  the  right  to  such  installments  becomes  vested.  Sistare  v.  Sistare 
(1910)  218  U.  S.  1,  30  Sup  Ct.  682;  Philips  v.  Kepler  (1918)  D.  C.  47  App.  384; 
Paulin  V.  Paulin  (1915)  195  111.  App.  350.  In  Ireland  apparently  a  foreign  judg- 
ment will  be  enforced  depending  upon  whether  it  was  final  under  the  law  of  the 
jurisdiction  where  it  was  pronounced.  See  Keys  v.  Keys  [1919]  Ir.  2  K.  B.  D. 
160,  167  et  seq.  In  Nunn  v.  Nunn  (1880)  L.  R.  8  Ir.  298,  an  Irish  court  enforced 
an  English  order  to  pay  permanent  alimony  as  to  past  due  "gales."  This  decision 
was  criticised  in  Keys  v  Keys,  sxipra,  merely  as  to  its  interpretation  of  the  English 
law.  In  the  instant  case  nothing  shows  that  the  plaintiff  offered  any  evidence  as  to 
the  Montana  law.  Had  this  been  done  a  contrary  result  might  hav«  been  reached. 
Cf.  Mills  V.  Mills  (1916)  95  Misc.  231,  158  N.  Y.  Supp.  753.    Moreover,  even  where 
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kxral  decrees  of  alimony  are  not  treated  as  final  judgments  for  procedural  purposes, 
there  seems  to  be  no  good  reason  why  those  of  foreign  jurisdictions  should  not 
be  enforced.    Cf.  Nunn  v.  Nunn,  supra. 

Marriage — Annulment — Innocent  Misrepresentation  as  to  Ability  to  Pro- 
create.— The  defendant,  after  a  superficial  examination  by  a  doctor  at  the  request 
of  the  plaintiff,  induced  her  to  marry  him  by  falsely,  but  innocently,  representing  that 
he  was  able  to  procreate.  The  plaintiff  seeks  to  have  equity  annul  the  marriage  on 
the  ground  of  fraud.  Held,  complaint  dismissed,  two  judges  dissenting.  Chainas  v. 
Chai.as  (N.  Y.  App.  Div.  2nd  Dept.  1920)  64  N.  Y.  L.  J.  533. 

Marriage  is  a  civil  contract.  Great  Northern  Ry.  v.  Johnson  (C.  C.  A.  1918) 
254  Fed.  683;  Coleman  v.  Coleman  (1917)  85  Ore.  99.  166  Pac.  47;  N.  Y.  Cons. 
Laws  (1909)  c.  19,  §10.  Equity  will  rescind  an  ordinary  civil  contract  induced  by 
an  innocent  misrepresentation  of  a  material  fact.  Independent  Harvester  Co.  v. 
Tinsman  (C.  C.  A.  1918)  253  Fed.  935;  Canadian  Agency.  Ltd.  v.  Assets  R.  Co. 
(1914)  165  App.  Div.  96,  150  N.  Y.  Supp.  758.  But  the  annulment  of  a  marriage 
involves  considerations  of  public  policy  not  applicable  to  ordinary  civil  contracts. 
Barker  v.  Barker  (1914)  88  Misc.  300,  151  N.  Y.  Supp.  811,  affd.  182  App.  Div.  929. 
And  the  inherent  jurisdiction  of  equity  to  annul  a  marriage  is  confined  to  causes  of 
fraud  or  duress.  See  Ridgley  v.  Ridgley  (1894)  79  Md.  298,  29  Atl.  597.  In  New 
York  fraud  and  physical  incapacity  to  enter  into  the  married  state  are  statutory 
grounds  for  annulment.  N.  Y.  Cons.  Laws  (1909)  c.  19,  §7.  But  mere  sterility 
is  not  "physical  incapacity"  within  the  meaning  of  the  statute.  Schroter  v.  Schroter 
(1907)  56  Misc.  69,  106  N.  Y.  Supp.  22.  In  an  ordinary  transaction,  a  false  state- 
ment, based  merely  on  honest  belief,  but  made  as  of  knowledge  and  intended  so  to 
be  accepted,  may  amount  to  fraud.  Hadcock  v.  Osmer  (1897)  153  N.  Y.  604, 
47  N.  E.  923;  see  Rochester  Bridge  Co.  v.  McNeill  (1919)  188  Ind.  432,  439,  122  N. 
E.  662.  But  where  the  subject-matter  or  the  situation  of  the  parties  is  such  that  the 
statement  can  be  interpreted  only  as  an  expression  of  opinion,  there  is  no  fraud. 
See  Hodgkins  v.  Dunliam  (1909)  10  Cal.  App.  690,  705,  103  Pac  351.  And  even 
where  a  mere  statement  of  belief  may  be  accepted  as  an  expression  of  knowledge, 
scienter  is  necessary  to  constitute  fraud  sufficient  for  the  annulment  of  a  marriage. 
Gumhiner  v.  Gumbiner  (1911)  72  Misc.  211,  131  N.  Y.  Supp.  85,  affd.  146  App.  Div. 
914;  cf.  Kaufman  v.  Kaufman  (1916)  86  N.  J.  Eq.  132,  97  Atl.  490.  Hence,  even 
if  it  be  granted  that  the  plaintiff  was  warranted  in  accepting  the  defendant's  state- 
ment as  an  expression  of  knowledge,  the  absence  of  scienter  justifies  the  decision  in 
the  principal  case.     Cf.  Schroter  v.  Schroter,  supra. 

Municipal  Corporations — Use  of  Streets  for  Private  Purposes. — The  City  of 
Buffa'o  licensed  news  stands  which  were  obstructions  on  the  highway.  The  plain- 
tiff, showing  no  other  interest  than  that  of  an  ordinary  citizen,  instituted  mandamus 
proceedings  to  have  them  removed.  The  court  granted  the  writ  on  the  ground 
that  the  city  could  not  authorize  such  obstructions  for  private  purposes  without 
legislative  authority.  People  ex  rel.  Hofellcr  v.  Buck  et  al.  (App.  Div.  4th  Dept. 
1920)  184  N.  Y.  Supp.  210. 

Municipal  corporations  may  license  certain  obstructions  of  their  streets  for 
private  purposes  under  legislative  sanction.  State  v.  Stoner  (1906)  39  Ind.  App. 
104,  79  N.  E.  299;  People  ex  rel.  Pumpyansky  v.  Keating  (1901)  168  N.  Y.  390, 
61  N.  E.  637.  They  are  powerless,  however,  to  make  lawful  by  ordinance  those  ob- 
structions for  private  purposes  which  are  unlawful  in  the  absence  of  legislative  en- 
actment. Reimer's  Appeal  (1882)  100  Pa.  St.  182;  People  v.  Harris  (1903)  203 
111.  272,  67  N.  E.  785;  Cosiello  v.  State  (1895)  108  Ala.  45,  18  So.  820.  If  an 
encumbrance  be  placed  in  the  highway  under  such  conditions,  it  is  a  crime  as  well 
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as  a  tort  notwithstanding  the  license  or  special  ordinance  of  the  municipal  corpora- 
tion. Costello  V.  State,  supra.  When  the  rights  of  the  people  are  effected,  as  in  this 
case,  any  citizen  may  institute  proceedings  to  bring  such  a  state  of  aflfairs  to  an 
end.    He  need  show  no  special  damage  to  himself.    People  v.  Harris,  supra. 

Orrm  and  Acceptance— Mistake  or  Fact— Knowledge  of  the  Other  Party.— 
The  defendants  quoted  to  the  plaintiffs  a  chemical  known  as  "C.  P.  white,"  at 
$10.50  per  pound,  and  accepted  the  order  of  the  plaintiffs  for  a  certain  quantity. 
There  were  two  forms  of  this  chemical  on  the  market,  calcine  and  crystalline, 
selling  at  about  $10  and  $30,  respectively.  But  by  trade  usage,  "C.  P.  white"  com- 
monly referred  to  the  latter.  The  defendants  tendered  the  inferior  grade,  where- 
upon the  plaintiffs  sued  for  breach  of  contract.  The  majority  of  the  court  held 
(two  judges  dissenting)  for  the  plaintiffs,  attributing  bad  faith  to  the  defendants; 
but  concluded  that,  even  had  the  defendants  made  an  honest  mistake,  they  would 
be  bound.  The  minority  declared  that  the  plaintiffs,  knowing  the  true  market 
price  of  "C.  P.  white"  to  be  $30,  must  have  been  aware  of  the  honest  mistake  of 
the  defendants,  so  that  no  contract  came  into  being.  Independent  Trading  Go.,  Inc. 
V.  £.  Fougera  &  Co.,  Inc.  (1st  Dept.  1920)  192  App.  Div.  686,  183  N.  Y.  Supp.  431. 
Where  there  is  a  mutual  mistake  as  to  the  identity  of  the  specific  subject- 
matter  of  an  intended  contract,  there  is  said  to  be  no  binding  agreement.  Harvey 
V.  Harris  (1873)  112  Mass.  i2.  But  a  mistaken  supposition  as  to  a  collateral  attri- 
bute of  the  subject-matter,  by  one  or  both  parties,  will  not  prevent  the  inception  of 
a  contract.  Wheat  v.  Cross  (1869)  31  Md.  99;  Hecht  v.  Batcheller  (1888)  147 
Mass.  335,  17  N.  E.  651;  Vallentyne  v.  Immigration  Land  Co.  (1905)  95  Minn.  195, 
103  N.  W.  1028;  Cavanagh  v.  Tyson,  Weare  &  Marshall  Co.  (1917)  227  Mass.  437, 
116  X.  E.  818;  but  cf.  Roberts  v.  Fisher  (1870)  43  N.  Y.  159.  However,  where  the 
mistake  is  as  to  an  attribute  sufficiently  vital  to  the  bargain,  the  same  legal  conse- 
quences follow  as  if  the  mistake  were  as  to  the  identity.  Sherwood  v.  Walker 
(1887)  66  Mich.  568,  ZZ  N.  W.  919.  Where  there  is  unilateral  mistake  as  to  price, 
due  to  erroneous  computation,  or  expression,  which  is  held  to  be  known  to  the 
other  party,  no  contract  results.  Harran  v.  Foley  (1885)  62  Wis.  584,  22  N.  W. 
837;  Everson  &  Co.  v.  Int.  Granite  Co.  (1893)  65  Vt.  658.  27  Atl.  320;  Cunningham 
Mfg.  Co.  v.  Holograph  Co.  (1908)  30  D.  C.  App.  Cas.  524;  Germain,  etc.  Co.  v. 
Western  Union,  etc.  Co.  (1902)  137  Cal.  598,  70  Pac  658;  City  of  New  York  v. 
Dowd  Lumber  Co.  (1910)  140  App.  Div.  358,  125  N.  Y.  Supp.  394.  But  where  the 
error  in  price  results  from  mistaken  business  judgment,  the  mistaken  party  is 
bound,  though  the  other  party  knew  of  the  error  in  judgment.  See  Everson  &  Co. 
V.  Int.  Granite  Co.,  supra.  In  the  instant  case,  however,  the  mistake  of  the  de- 
fendants, if  any,  was  as  to  the  identity  of  the  subject-matter  described  as  "C.  P. 
white."  There  was  no  arithmetical  miscalculation,  but  the  apparent  miscalculation 
was  plainly  such  as  to  make  the  buyer  aware  of  the  seller's  misunderstanding  of 
what  was  called  for  in  the  offer.    See  Smith  v.  Hughes  (1871)  L.  R.  6  Q.  B.  597. 

Sales — Conditional  Sale — Interpretation  of  "Insecurity  Clauses." — The  de- 
fendant sold  a  truck  to  the  plaintiff  on  the  installment  plan,  with  the  usual  provi- 
sion that  if  the  defendant  should  "at  any  time  deem  itself  insecure,"  it  should  have 
the  right  to  retake  the  property,  retaining  paid-up  installments  as  liquidated  dam- 
ages. Before  any  default  in  the  payments  had  been  made  by  the  plaintiff,  the  de- 
fendant retook  the  truck,  without  reasonable  cause  to  deem  itself  insecure.  Held, 
for  the  plaintiff.    Hines  v.  Pacific  Car  Co.  (Wash.  1920)  188  Pac.  29. 

In  construing  clauses  similar  to  the  one  in  the  instant  case,  three  views  have 
been  taken.  (1)  That  there  must  be  reasonable  cause.  Skookum  L,umber  Co.  v. 
Sacajawea  Shingle  Co.   (1919)    107  Wash.  356,  181  Pac.  914;  Newlean  v.  Olson 
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(1888)  22  Neb.  717,  36  N.  W.  155.  (2)  That  there  must  be  apparent  cause  and  good 
faith  on  the  part  of  the  vendor.  Sills  v.  Howes  (1899)  14  Colo.  App.  157,  59  Pac 
422;  Oppenheimer  v.  Moore  (1905)  107  App.  EHv.  301,  95  N.  Y.  Supp.  138;  Tru- 
man V.  Threshing  Machine  Co.  (1912)  169  Mich.  153,  135  N.  W.  89.  Here  the  ques- 
tion of  good  faith  is  for  the  jury.  (3)  That  the  vendor  deemed  himself  insecure. 
Thorp  V.  Fleming  (1908)  78  Kan.  237,  96  Pac.  470;  see  Koster  v.  Seney  (1897)  100 
Iowa  558,  69  N.  W.  868.  Here  the  question  of  good  faith  may  not  be  inquired 
into,  and  the  vendor  may  therefore  act  arbitrarily.  The  first  of  these  views  does 
not  appear  to  give  the  vendor  all  that  he  contracted  for,  whereas  the  third  appears 
to  be  unnecessarily  harsh  on  the  vendee.  The  second  view  most  nearly  approximates 
what  is  fairest  to  the  interests  of  both  parties. 

Sales— Risk  op  Loss — Goous  "Shipped  to  Okoek  Notify." — The  plaintiff  sold  a 
quantity  of  lime  to  the  defendant,  f.  o.  b.  a  vessel  to  be  supplied  by  the  buyer  at  the 
seller's  place.  The  seller  shipped  the  lime  "to  order  notify"  defendant,  and  at- 
taching the  bill  of  lading  in  the  seller's  name  to  a  sight  draft,  sent  them  through  a 
bank  for  collection.  The  goods  were  lost  in  transit,  and  the  vendor  sued  for  the 
price.  Held,  the  seller  retained  title  by  the  bill  of  lading  for  his  protection  until 
pa>Tnent  of  the  draft.  Risk  follows  the  title  and  is  on  the  seller.  Penniman  v. 
Winder  (N.  C.  1920)  103  S.  E.  908. 

The  title  in  the  goods  would  have  passed  to  the  buyer  on  shipment  but  for  the 
bill  of  lading.  Sales  Act  §19,  rule  4.  subd.  2;  Fragano  v.  Long  (1825)  4  B.  &  C. 
219.  Where  goods  shipped  are  by  the  bill  of  lading  deliverable  to  the  seller,  or 
order,  the  seller  thereby  reserves  the  property.  But  if,  except  for  the  form  of  the 
bill  of  lading  the  property  wouid  have  passed  to  the  buyer  on  shipment,  under  the 
Sales  Act  the  seller's  property  is  held  to  be  only  for  the  purpose  of  securing  per- 
formance, and  the  risk  is  on  the  buyer  from  the  time  of  delivery  to  the  carrier. 
Sales  Act  §20,  subd.  2;  %22,  subd.  a.  Alderman  Bros.  v.  Westinghouse  Air  Brake 
Co.  (1918)  92  Conn.  419,  103  Atl  267;  Kinney  v.  Horowitz  (Md.  1919)  105  Atl.  438. 
North  Carolina  has  not  adopted  the  Sales  Act,  but  the  same  result  has  been  reached 
at  common  law.  Browne  v.  Hare  (1858)  3  H.  &  N.  *484.  A  few  holdings  support 
the  principal  case.  William  Mercantile  Co.  v.  Fussy  (1895)  15  Mont.  511,  39  Pac. 
738;  Cragun  Bros.  v.  Todd  &  Kraft  (1906)  131  Iowa  250.  108  N.  W.  450.  These 
cases  fail  to  distinguish  between  the  retention  of  possession  (called  title  by  the 
courts)  for  the  purpose  of  security  only,  and  the  reservation  of  full  ownership.  In 
the  former,  the  risk  is  on  the  buyer.  VVilliston,  Sales  (1909)  419,  463.  The  seller 
retains  a  right  to  possession  and  a  power  of  disposal ;  but  some  of  the  elements  of 
title,  which  is  an  aggregate,  not  an  indivisible  mass,  are  in  the  buyer.  In  North 
Carolina  the  risk  was  held  to  be  on  the  buyer  in  a  conditional  sale  where  the  seller 
retained  title  for  the  purpose  of  securing  himself.  Whiilockv.  Auburn  Lumber  Co. 
(1907)  145  N.  C.  568,  58  S.  E.  909.  It  is  difficult  to  see  how  the  court  in  the  prin- 
cipal case  can  reconcile  these  two  holdings,  since  the  position  of  the  vendor  is 
analogous  in  both  cases. 

Sales — Transfer  of  Title — Underpayment  Due  to  Mistake. — The  plaintiff  sold 
the  defendant  fifty  bales  of  cotton  for  cash,  but  due  to  a  mutual  error  in  adding 
the  weights  of  the  bales,  pav-ment  was  made  by  draft  for  ten  thousand  pounds  less 
than  was  actually  delivered.  On  the  defendant's  refusal  to  pay  the  balance  of  the 
price  on  the  basis  of  correct  addition  of  weights,  the  plaintiff  brought  trover  for  the 
ten  thousand  pounds.  The  court  held,  title  passed  to  the  defendant  on  the  delivery 
of  the  cotton,  suggesting  that  contract  was  the  proper  action.  King  v.  Adams  (C.  C. 
A.  8th  Cir.  1920)  265  Fed.  9. 

Ordinarily  in  a  cash  sale,  title  does  not  pass  until  payment.     However,  an  un- 
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restricted  delivery  waives  this  condition  unless  a  contrary  intention  appears.  See 
In  re  Perpall  (C.  C.  A.  1919)  256  Fed.  758.  760;  People  v.  MUls  Sing  (Cal.  1919) 
183  Pac.  865,  867.  But  here  no  such  "contrary  intention"  appears.  Since  the  par- 
ties agreed  upon  the  price  per  pound  and  the  number  of  bales,  the  mistake  in  pay- 
ment was  merely  in  the  performance  of  the  contract.  Therefore,  title  passed  on 
the  delivery  of  the  goods  and  the  receipt  of  the  draft.  The  dictum  of  the  court  that 
the  appropriate  remedy  was  contract  is  sound.  Where  the  vendor  through  a  mis- 
take in  computation  offers  his  goods  at  a  certain  lump  sum,  he  is  held  to  that  figure, 
Tatum  V.  Coast  Lumber  Co.  (1909)  16  Ida.  471,  101  Pac.  957;  Griffin  v.  O'Neill 
(1892)  48  Kan.  117,  29  Pac.  143,  unless  the  vendee  knew  or  should  have  known  of 
the  error  when  he  accepted.  Adkins  &  Co.  v.  Campbell  (22  Del.  1906)  6  Pena 
96,  64  Atl.  628.  But  where  the  vendor  has  performed  and  the  mistake  is  merely  in 
the  computation  of  the  total  due  under  the  agreement,  he  may  recover  the  unpaid 
balance.  Union  Electric  Light  Co.  v.  Surgical  Supply  Co.  (1907)  122  Mo.  App.  631, 
99  S.  W.  804;  Alleghauy  County  v.  Thoma  (1906)  31  Pa.  Super.  Ct.  102.  In  the 
principal  case,  since  the  price  per  pound  was  evidently  agreed  upon  and  the  vendee 
should  have  known  of  the  mistake  in  computation,  the  vendor  can  recover  the 
balance  of  the  correct  contract  price.  The  defendant  contracted  to  pay  for  fifty 
bales  at  a  certain  price  per  pound  and  is  bound  to  do  so.  Cf.  Union  L.  Co.  v.  /.  IV 
Schonten  &  Co.  (1919)  25  Cal.  App.  80,  142  Pac.  910. 

Specific  Performance — Want  of  Mutualty — New  York  Rule. — A  landlord 
orally  agreed  with  his  tenants  that  if  they  should  make  certain  extensive  improve- 
ments in  the  property,  he  would  give  them  an  option  to  extend  the  lease  for  five 
years,  and  would  reduce  the  agreement  to  writing.  The  tenants  made  the  im- 
provements, and  now  bring  a  bill  to  compel  the  landlord  to  execute  the  written 
agreement.  Held,  the  tenants  are  entitled  to  specific  performance.  Stone  v. 
434  Broadway  Corp.  (Sup.  Ct.  Special  Term,  1920)  184  N.  Y.  Supp.  116. 

Specific  performance  of  affirmative  obligations  is  properly  refused  where  the 
court  is  unable  to  enforce  complete  performance  of  the  contract.  Wakeham  v. 
Barker  (1889)  82  Cal.  46,  22  Pac.  1131  (personal  service)  ;  Flight  v.  Bolland  (1828) 
4  Russell  299  (infancy);  (1917)  17  Columbia  Xaw  Rev.  549.  The  defendant 
should  not  be  compelled  to  perform  where  he  is  left  without  remedy  or  with  only 
an  action  at  law,  in  case  of  breach  by  the  plaintiff.  (1903)  3  Columbia  Law  Rev.  1 ; 
(1916)  16  Columbia  Law  Rev.  442,  445.  The  defect  in  the  plaintiff's  bill  may  be 
termed  "want  of  mutuality  of  performance."  The  New  York  courts  have  extended 
this  doctrine  to  cases  where  the  court  has  the  power  to  compel  complete  perform- 
ance, but  the  defendant  could  not  have  filed  a  bill  to  compel  the  plaintiff  to  perform. 
328  East  26th  Street  Realty  Co.  v.  Kahn  (Sup.  Ct.  1920)  184  N.  Y.  Supp.  95; 
Schuyler  v.  Kirk-Brown  Realty  Co.  (1920)  184  N.  Y.  Supp.  95;  IVadick  v.  Mace 
(1908)  191  N.  Y.  1,  83  N.  E.  571.  The  alleged  defect  here  may  be  termed  "want 
of  mutuality  of  obligations."  The  courts  failed  to  realize  that  the  plaintiff  by  com- 
ing into  court  has  waived  his  immunity,  so  that  the  court  may  now  compel  him  to 
perform.  In  the  principal  case,  however,  the  plaintiff  has  already  performed, 
and  even  in  New  YorTc  this  is  held  to  entitle  him  to  specific  performance.  Brune  v. 
Von  Lehn  (1920)  112  Misc.  342,  183  N.  Y.  Supp.  360;  McKinley  v.  Hessen  (1911) 
202  N.  Y.  24,  95  N.  E.  22.  The  performance  must  be  substantial,  and  in  direct 
execution  of  the  agreement.  See  McKinley  v.  Hessen,  supra;  Wheeler  v.  Reynolds 
(1876)  66  N.  Y.  227,  231.  The  courts  do  not  discuss  mutuality,  but  base  their  de- 
cision upon  the  ground  that  where  the  defendant  has  stood  by  and  permitted  the 
plaintiff  to  perform,  it  would  be  inequitable  to  allow  him  to  avoid  performance  on 
his  own  part.  See  Woolley  v.  Stewart  (1918)  222  N.  Y.  347,  351,  118  N.  E.  847,  848. 
The  New  York  courts  are  correct  in  granting  specific  performance  where  the  plain- 
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tiff  has  performed.  However,  no  principle  supports  them  in  refusing  it  when  the 
plaintiff,  though  not  originally  bound,  has  submitted  himself  to  the  jurisditcion  of 
the  court,  and  can  now  be  compelled  to  perform. 

Tkade  Unions — Picketing — Intimidation. — The  defendants,  white  workers  for 
the  plaintiff  company,  struck  and  picketed  the  plaintiff's  mill.  As  a  result  the  negro 
non-striking  employees  remained  away  from  work  until  the  pickets  were  withdrawn 
pursuant  to  an  injunction  issued  on  the  ground  of  intimidation  of  the  negroes  by 
the  strikers.  The  controlling  evidence  consisted  of  affidavits  by  the  negroes 
"showing  some  threats  and  acts  of  violence  by  the  strikers."  These  statements 
were  subsequently  recanted  at  a  meeting  of  the  strikers.  In  his  finding  of  intimida- 
tion, the  judge  below  intimated  that  the  acts  of  the  pickets  would  not  have  put 
white  workmen  in  fear.  The  defendants  appealed.  Held,  appeal  dismissed.  King 
et  al.  V.  Weiss  &Lesh  Mfg.  Co.  (C.  C.  A.  1920)  266  Fed.  257. 

On  the  ground  that  picketing  necessarily  implied  violence  some  courts  consid- 
ered all  picketing  unlawful.  Pierce  v.  Stablemen's  Union  (1909)  156  Cal.  70,  103 
Pac.  324;  Beck  v.  Railway  Teamsters  Union  (1898)  118  Mich.  497,  77  N.  W.  13. 
Now  the  general  rule  is  that  peaceable  picketing  for  the  purpose  of  persuasion  or 
entreaty,  is  not  unlawful.  Karges  Furniture  Co.  v.  Amalgamated  Woodworkers 
Union  (1905)  165  Ind.  421.  7  5N.  E.  877;  see  Jones  v.  Van  Winkle  Machine  Works 
(1908)  131  Ga.  336,  62  S.  E.  236;  Rogers  v.  Evarts  (1891)  17  N.  Y.  Supp.  264. 
However,  when  the  picketing  operates  on  the  fears  of  the  non-strikers  rather  than 
on  their  judgment,  it  is  unlawful  intimidation.  Local  Union  No.  313  v.  Stathakis 
(1918)  135  Ark.  86,  205  S  .W.  450;  Atchison,  etc.  Ry.  v.  Gee  (C.  C.  1905)  139  Fed. 
582.  "Duress,  not  persuasion,  should  be  restrained  and  punished."  See  Iron  Mould- 
ers Union  v.  Allis-Chalmers  Co.  (1908)  166  Fed.  45,  51.  Generally  courts  have  been 
careful  to  point  out  that  picketing  is  intimidating  only  when  there  has  been  actual 
violence  or  a  display  of  force  inspiring  an  apprehension  of  danger  such  as  the 
massing  of  large  numbers  of  strikers,  the  calling  of  opprobrious  names,  threatening 
gestures,  and  the  like.  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  Union  (C.  C. 
1898)  90  Fed.  608;  see  Michaels  v.  Hillman  (1920)  112  Misc.  395,  183  N.  Y.  Supp. 
195.  But  an  injunction  will  issue  even  if  the  pickets'  acts,  speech,  and  numbers 
would  not  intimidate  men  of  ordinary  courage  and  determination,  for  the  weaker 
and  more  timid  workers  should  also  be  able  to  come  and  go  without  mental  dis- 
turbance. See  Union  Pac.  R.  R.  v.  Ruef  (C.  C.  1902)  120  Fed.  102;  Atchison,  etc. 
Ry.  v.  Gee,  supra.  Conceding  that  negroes  in  this  locality  might  more  easily  be 
intimidated  than  white  men,  the  evidence  of  their  being  subjected  in  the  instant 
case  to  that  form  of  intimidation  which  is  a  basis  for  injunctive  relief  seems 
slender,  especially  since  they  outnumbered  the  strikers  more  than  seven  to  one. 
See  People  v.  Wilzig  ( 1886)  4  N.  Y.  Cr.  R.  403,  414 ;  American  Steel  &  Wire  Co. 
v.  Wire  Drawers'  Union,  supra.  Notwithstanding  the  fact  that  Section  20  of  the 
Clayton  Act,  (1914)  38  Stat.  730,  2  U.  S.  Comp.  Stat.  (1916)  §1243d.  applicable  to 
this  case,  permits  peaceable  picketing,  the  court  seemed  to  think  that  merely  because 
the  negroes  stayed  away  owing  to  the  presence  of  the  pickets,  and  returned  after 
they  were  withdrawn,  therefore  the  picketing  was  intimidating.  This  amountts  to 
saying  that  peacable  picketing  is  unlawful — a  doctrine  which  nullifies  the  Clayton 
Act,  and  is  against  the  weight  of  modern  authority. 

Wills — Apportionment — Cumulative  Pkeferred  Shares. — The  testator  bequeathed 
to  his  son  cumulative  preferred  stock  on  which  no  dividends  had  been  declared 
during  the  years  1905  and  1906.  In  1907  a  dividend  was  declared  sufficient  to  cover 
the  amount  of  the  omitted  dividends.  The  testator  died  in  1905  and  his  executors 
claim  a  portion  of  the  dividend  declared  in  1907  under  the  Apportionment  Act,  Sl 
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33  &  34  Vic.  (1870)  c.  35.  Held,  the  whole  dividend  belongs  to  the  son.  In  re 
IVakley;  Wackley  v.  Vachell  (1920]  2  Ch.  205. 

At  common  law,  with  few  exceptions,  rents,  dividends  and  annuities  were  not 
apportionable.  Matter  of  Kane  (1901)  64  App.  Div.  566,  72  N.  Y.  Supp.  333; 
Kearney  v.  Cruikshank  (1889)  117  N.  Y.,  95,  2l  N.  E.  580.  The  English  statute  of 
1870,  and  New  York  Code  Civ.  Proc.  §2674  were  enacted  to  modify  this  harsh  rule. 
These  enactments  provide  that  rents,  dividends  and  annuities  must  be  treated  as 
accruing  daily  over  the  period  for  which  they  are  paid  and  must  be  apportioned  be- 
tween successive  parties  who  are  entitled  to  enjoy  them.  In  the  instant  case  if 
the  dividend  declared  in  1907  covered  the  period  prior  to  the  testator's  death,  his 
estate  was  entitled  to  a  proportionate  share  of  the  dividend  under  the  Apportion- 
ment Act.  Two  cases  similar  in  their  facts  arose  prior  to  the  decision  in  the  in- 
stant case,  and  in  neither  was  the  application  of  the  Apportionment  Act  urged. 
In  re  Sale,  Nishet  v.  PhUp  [1913]  2  Ch.  697;  In  re  Taylor's  Trust,  Mathe- 
son  V.  Taylor  (1905]  1  Ch.  734.  The  opinion  in  the  instant  case  rests 
on  the  theory  announced  in  those  cases  which  hold  that  a  cumulative 
dividend  the  amount  of  which  covers  a  default  extending  over  prior 
years  does  not  constitute  a  series  of  dividends  for  those  years,  but  merely 
a  dividend  for  the  current  period.  Accordingly  such  a  dividend  is  but  an  ordinary 
one,  the  amount  of  which  represents  the  product  of  the  agreed  return  upon  the 
stock  and  the  number  of  dividends  passed.  This  reasoning  is  approved  in  the  in- 
stant case.  According  to  the  report  of  the  directors  the  1907  dividend  was  declared 
for  the  three  preceding  years,  yet  since  it  was  ultra  vires  for  them  to  declare  such  a 
dividend  according  to  the  articles  of  association,  the  court  had  to  regard  it  as  per- 
taining to  the  year  1907  alone,  so  as  to  uphold  its  validity.  Had  the  testator  died 
in  1907,  clearly  the  Apportionment  Act  would  apply.  Buckeley  v.  Stephens  [1896] 
2  Ch.  241.  But  having  died  in  1905,  he  did  not  live  within  any  portion  of  the  period 
represented  by  the  dividend,  and  therefore  the  estate  had  no  claim  to  any  part 
thereof. 

Wills — Fee  Simple— Devise  Over  to  Collateral  Heir.— A  testatrix  devised  lands 
to  her  bachelor-cousin,  the  plaintiff  in  this  action,  and  "at  his  death  without  an 
heir,"  to  the  defendant,  who  is  the  plaintiff's  nephew,  and  his  heirs.  The  defendant 
was  a  possible  heir  of  the  plaintiff.  Held,  under  sections  28  and  29  of  the  Wills 
Act,  1837,  the  plaintiff  took  an  estate  in  fee  simple  subject  to  an  executory  devise 
over  to  the  defendant,  if  the  plaintiff  should  have  no  heir  of  his  body  at  the  time 
of  his  death.    Re  Thomas;  Vivian  v.  Vivian  (1920)  123  L.  T.  R.  40. 

Where,  as  in  the  instant  case,  the  second  devisee  is  a  collateral  heir  to  the  prior 
one  who  is  given  a  fee  simple,  it  has  been  well  established  both  before  and  after 
the  Wills  Act,  that  since  it  is  impossible  for  the  first  devisee  to  die  without  an 
heir  while  the  remainderman  or  his  issue  continue,  "heirs"  means  "heirs  of  his 
body,"  and  the  first  devisee  takes  an  estate  tail  followed  by  a  contingent  remainder 
in  fee.  Before  the  Wills  Act:  Webb  v.  Hearing  (1617)  2  Cro.  Jac.  415;  Parker  v. 
Thacker  (1800)  3  Lev.  70.  After  the  Wills  Act:  Hancock  v.  Clavey  (1871)  25  L. 
T.  323;  In  re  Waugh,  Waugh  v.  Cripps  [1903]  1  Ch.  744.  If  the  gift  over  in  the 
instant  case  had  been  to  a  stranger  there  is  no  doubt  that  sections  28  and  29  of 
the  Wills  Act  would  have  conferred  a  fee  simple  on  the  plaintiflF  followed  by  an 
executory  devise  to  the  defendant  and  his  heirs.  1  Jarman,  Wills  (6th  ed.  1910)  658. 
But  it  seems  that  the  intention  of  the  testatrix  must  have  been  to  give  the  plaintiff 
an  estate  tail  only;  otherwise,  no  effect  whatever  would  be  given  to  the  words  "die 
without  an  heir"  where  the  gift  over  is  to  a  possible  heir.  The  proper  construction 
of  the  will,  therefore,  seems  to  be  a  devise  to  the  plaintiff  and  the  heirs  of  his  body, 
followed  by  a  remainder  in  fee  simple  expectant  upon  the  plaintiff's  death  without 
such  heirs. 
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Wills — Undue  Influence  Affecting  the  Making  but  not  the  Pkovisions  of  a 
Will. — During  the  last  illness  of  the  testator,  his  physician  urged  him  to  make  a 
will  but  did  not  urge  him  to  make  any  particular  provisions.  The  testator  made  a 
will  which  took  no  notice  of  his  heirs  and  they  now  contend  that  the  physician 
used  undue  mfluence  on  the  testator  which  caused  the  will  to  be  void.  At  the  trial 
the  judge  charged  that  if  the  jury  found  that  the  physician  merely  suggested  the 
making  of  the  testator's  will  but  did  not  suggest  how  he  should  make  it,  that  would 
not  be  undue  influence.  The  charge  was  held  to  be  correct.  Two  judges  dissented 
on  the  ground  that  the  charge  implied  that  persuasion  which  would  ordinarily  con- 
stitute undue  influence  used  to  induce  the  mere  making  of  a  will  and  not  any  of  its 
provisions  would  not  invalidate  it.    In  re  Louie's  Will  (N.  C.  1920)'  104  S.  E.  143. 

The  interesting  phase  of  this  decision  is  the  question  raised  by  the  dissenting 
judges.  Undue  influence  is  that  influence  which  constrains  one  to  do  something 
against  his  will  or  which  substitutes  an  external  for  an  internal  volition.  See 
Mcintosh  V.  Moore  (1899)  22  Tex.  Civ.  App.  22.  28.  53  S.  W.  611;  Gavitt  v. 
Moult  on  (1903)  119  Wis.  35.  43,  96  N.  W.  395.  If  then  the  testator  be  forced  to 
make  a  will  against  his  volition,  the  will  is  not  his  free  act  To  hold  otherwise 
would  be  to  permit  people  to  force  a  person  to  go  through  the  process  of  executing 
a  will  even  though  he  desired  to  let  his  estate  descend  to  his  heirs.  It  would  also 
permit  one  to  be  forced  at  some  particular  time  to  make  his  will  against  his  wishes 
even  though  he  desired  not  to  make  a  will  until  some  distant  time.  Testamentary 
intention  is  a  requisite  of  every  will.  Cf.  Sunday's  Estate  (1895)  167  Pa.  St.  30. 
It  seems,  therefore,  that  undue  influence  used  to  induce  the  making  of  a  will  should 
cause  it  to  be  void  for  lack  of  such  intent. 
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A  Trcatise  on  Intoinational  Law,  with  an  Introductory  Essay  on  the  Definition 
and  Nature  of  the  Laws  of  Human  Conduct.  By  Roi^nd  R.  Foulke,  Philadelphia. 
The  John  C.  Winston  Co.,  1920.  Vol.  I,  pp.  482,  Ixxxviii;  Vol.  II,  pp. 
518,  Ixxxviii. 

This  is  an  ambitious  attempt  to  reconstruct  and  re-define  International  Law. 
The  author  believes  that  most  of  the  terms  which  are  in  current  use  in  describing 
its  source  and  character  are  ill-adapted  to  the  purpose. 

That  purpose  is  to  make  plain  certain  rules  of  actual  hyman  conduct.  "Con- 
duct exhibits  itself  to  man  as  a  fact,  and  the  philosophy  of  law  is  concerned  with 
the  proper  jural  conception  of  the  external  aspect  of  that  conduct."  (I,  30)  "Law, 
as  applied  to  human  conduct.  ...  is  the  jural  conception  of  human  conduct  as 
influenced  by  external  facts  other  than  forces  of  nature."  (I,  45.)  "Law,  therefore, 
has  no  motive,  no  activity,  no  purpose,  is  a  pure  philosophical  speculation."  (I,  48) 
"The  history  of  law  and  the  origin  of  law  is  simply  a  history  of  the  origin  and  de- 
veiopment  of  the  various  ideas  or  jural  conceptions  of  conduct  which  have  been 
entertained  by  thinkers  from  time  to  time  in  the  past."  (I,  50)  What  then  is  the  re- 
lation of  "law"  to  "right"? 

"The  word  'right'  is  used  in  so  many  different  senses  that  it  has  lost  all  possi- 
bility of  accurate  significance."  (I,  53.)  "The  author  has  not  found  any 
writer  on  international  law  who  has  clearly  indicated  the  sense  in  which  he  uses 
the  word,  and  most  of  the  writers  appear  entirely  unconscious  of  any  ambiguity 
in  it  at  all.  It  is  believed  that  it  is  entirely  possible  to  discuss  any  branch  of  law, 
and  particularly  international  law,  without  using  the  word  'right.'  It  will  accord- 
ingly be  discarded  from  the  discussion,  although  reference  will  be  made  from  time 
to  time  to  its  use  by  the  writers."     (I,  54.) 

But  how  far  can  the  relations  of  sovereign  States  to  each  other  be  affected  by 
any  so-called  rules  of  international  law?  The  author  replies  by  proposing  further 
new  definitions.  "The  word  'sovereignty'  is  ambiguous.  It  seems  to  be  used  to 
mean  the  independence  and  the  inherent  power  of  a  State,  as  well  as  being  used 
in  other  connections.  The  difficulty  is  that  it  is  used  to  designate  so  many  differ- 
ent attributes  of  a  State  that  all  possibility  of  accurate  sense  has  been  lost.  We 
propose  to  waste  no  time  in  chasing  shadows,  and  will  therefore  discard  the  word 
entirely.  The  word  'independence'  sufficiently  indicates  every  idea  embraced  in 
the  use  of  sovereigfnty  necessary  to  be  known  in  the  study  of  international  law." 
(I,  69.) 

"The  State  consists  of  the  body  of  men  exercising  its  power,  and  the  govern- 
ment is  the  organ  through  which  that  power  is  exercised.  To  be  accurate,  we 
should  therefore  discuss  international  law  in  terms  of  government  of  the  States, 
and  say  that  the  conduct  of  the  government  of  independent  States  is  determined 
by  external  factors  of  international  life.  This,  however,  is  too  cumbersome  a 
phrase,  and  the  meaning  of  the  word  'state'  as  used  in  this  connection  is  perhaps 
sufficiently  clear,  although  not  altogether  free  from  ambiguity,  to  warrant  its  use 
in  deference  to  es^tablished  usage."     (I,  82.) 

What  is  within  the  jurisdiction  of  an  independent  State?  What  is  within  its 
power?  "The  word  'jurisdiction'  is  used  in  several  senses,  but  we  shall  use  it 
as  meaning  the  exercise  of  State  power.  Some  writers  define  it  as  a  right  to  exer- 
cise State  power,  which  involves  a  tautology,  as  the  word  'right'  can  only  mean 
power  in  this  connection.    This  jurisdiction,  or  the  exercise  of  the  power  of  the 
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State,  will  prevail  until  overcome  by  a  superior  force.  Consequently,  the  test  of 
what  is  or  is  not  subject  to  the  jurisdiction  of  a  State  is  the  fact  of  the  exercise 
of  the  power,  and  nothing  else.  No  person  can  possibly  be  affected  by  the  actual 
exercise  of  the  power  of  the  State  merely  upon  any  theory.  All  such  power  of 
the  State  is  personal  in  the  sense  that  it  is  exercised  only  upon  persons.  The  power 
of  the  State  can  never  affect  anything  but  human  conduct."     (I,  124.) 

Mr.  Foulke  presumably  wrote  before  Januar>',  1920,  when  the  League  of 
Nations  was  created.  "The  factors  determining  the  conduct  of  an  independent 
State  are  easily  described,  and  a  brief  reference  to  them  will  be  sufficient.  There 
is  no  political  authority  external  to  an  independent  State>  consquently  no  power 
which  can  afford  redress  for  damage  to  a  State  interest,  determine  a  dispute 
between  two  States,  or  coerce  an  independent  State  to  perform  any  particular  act. 
States  do,  however,  observe  habitual  and  uniform  conduct  in  many  particulars, 
to  which  they  are  influenced  by  certain  factors,  to  understand  which  we  must  bear 
in  mind  that  although  States  are  in  fact  orgfanisms,  they  are  operated  by  men. 
No  State  can  act  without  some  one  or  more  human  wills  determining  that  act 
The  behavior  of  the  State  will  therefore  be  subject  to  the  same  principles  as 
govern  the  conduct  of  men,  because  no  man,  upon  assuming  a  State  office,  can 
divest  himself  of  human  attributes  and  become  an  impersonal  machine.  An  inde- 
pendent State  will  be  governed  in  its  conduct  by — (A)  Self-interest,  (B)  Inherent 
prejudice,  (C)  International  public  opinion,  (D)  Custom  or  precedent,  (E)  Pres- 
sure from  one  or  more  other  States,  apart  from  political  power."  (I,  139).  "In- 
ternational law,  therefore,  is  the  conception  in  terms  of  order  of  the  conduct  of 
independent  States  as  influenced  by  external  and  internal  factors,  from  which 
external  factors  are  excluded  the  forces  of  nature  and  external  political  power, 
which  we  call  the  jural  conception  of  the  conduct.  It  i»  necessarj'  to  add  internal 
factors  which  were  excluded  in  the  definition  of  law  in  general,  because  an  indi- 
vidual State  is  frequently  powerfully  impelled  by  self-interest  to  obser\'e  a  certain 
course  of  international  conduct,  and  secondly,  international  public  opinion  will 
proceed  in  part  from  within  each  State,  and  it  is  difficult  to  separate  that  part 
of  it  which  is  external  to  a  particular  State,  from  that  which  is  internal  within 
that  State."     (I,  143.) 

The  work  of  the  Hague  Conferences  of  1899  and  1907  is  but  slightly  and 
lightly  commented  on. 

"The  recent  writers  appear  to  have  laid  too  mudi  stress  on  the  conventions, 
particularly  those  of  the  Hague,  supposing  them  to  have  a  binding  force  which  it 
turns  out  they  do  not  possess.  It  is  obviously  impossible  to  make  a  barbarian 
wage  war  in  a  civilized  way  or  suppose  that  he  will  do  so  merely  because  he  signed 
some  kind  of  a  treaty  or  convention."     (II,  49,  232.) 

No  reference  is  made  to  the  important  conventions  framed  by  the  four  Con- 
gresses for  the  advancement  of  private  international  law,  held  at  the  Hague 
towards  the  close  of  the  last  century. 

The  author  denies  (I,  158)  that  international  law  is  founded  on  the  consent 
of  nations.  "It  is  not  that  the  States  consent  to  law,  but  that  they  voluntarily  exist 
in  a  communiy  life,  which  life  necessitates  law.  The  law  goes  with  the  community 
life.  It  might  as  well  be  said  that  a  man  who  rides  a  bicycle  consents  to  balance 
himself.  The  balance  goes  with  the  riding  to  which  the  consent  is  given."  This 
hardly  gives  full  weight  to  the  voluntary  existence  in  a  community  life.  Every 
moment  of  continuous  existence  in  such  an  order  of  life  seems  to  imply  consent. 
Japan  long  refused  to  lead  a  community  life.  When  she  opened  her  doors  to  it, 
she  may  be  said  to  have  agreed  to  its  natural  incidents. 

A  general  treatise  on  International  Law  cannot  well  be  written  during  a  great 
war  in  which  the  country  of  the  author  is  involved,  nor  until  the  international 
questions  raised  in  its  course  have  been  settled  or  superseded  in  public  interest. 
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On  >such  subjects  he  will  naturally  incline  to  the  views  of  his  government,  or  else 
to  the  policy  of  silence.  Mr.  Foulke's  comments  on  some  of  the  acts  of  Germany 
during  the  world-war  are  extremely  bitter.  The  following  allusion  to  Count 
BernstorflF  may  serve  as  an  instance.  "Count  Johann  Von  BernstorflF,  the  German 
Ambassador  to  the  United  States,  covered  himself  with  infamy  in  1914-15-16  by 
his  conduct  in  participating  in  the  base  intrigfues  of  the  German  Government  in 
violation  of  the  neutrality  of  the  United  States  of  America."     (II,  192,  n.) 

The  author  holds   (I,  479,  480)  that 

"War  between  the  parties  will  obviously  have  no  effect  on  an  executed  treaty, 
but  where  the  treaty  is  executory,  will  suspend  further  performance  between  the 
parties  in  so  far  as  the  hostile  relations  interfere  with  that  performance.  Where 
the  treaty  provides  for  hostilities,  then  the  performance  of  the  treaty  is  not  pre- 
vcned  by  the  breaking  out  of  the  war.  In  the  treaty  of  peace  terminating  the 
war,  the  states  will  confirm  or  reinstate  treaties  as  they  sec  fit. 

"Although  the  writers  have  attempted  to  lay  down  rules  as  to  what  principles 
are  applicable  to  the  revival  of  treaties  on  the  termination  of  war.  it  is  believed 
they  have  entirely  overlooked  the  facts  of  the  case,  which  arc — that  it  depends 
entirely  on  the  agreement  of  the  parties." 

This  seems  to  present  a  confusion  of  doctrine  as  to  treaties  providing  for  the 
obligations  of  the  contracting  Powers,  in  case  of  future  hostilities^.  The  perform- 
ance of  such  a  treaty  is  said  (I.  479)  to  be  "not  prevented,"  yet  its  revival  on  the 
termination  of  the  war  "depends  entirely  on  the  agreement  of  the  parties."  But  a 
treaty  expressly  declaring  a  rule  of  conduct  in  case  of  war,  must,  to  give  the 
declaration  any  meaning,  govern  in  the  only  state  of  things  to  which  it  is  applicable. 
The  United  States  took  that  view  at  the  opening  of  the  Spanish  war  in  1898.  Our 
treaty  of   1795  with   Spain  provided  that 

"For  the  better  promoting  of  commerce  on  both  »ides,  it  is  agreed,  that  if  a 
war  shall  break  out  between  the  said  two  nations,  one  year  after  the  proclama- 
tion of  war  shall  be  allowed  to  the  merchants,  in  the  cities  and  towns  where  they 
shall  live,  for  collecting  and  transporting  their  goods  and  merchandizes:  And  if 
anything  be  taken  from  them  or  any  injury  be  done  them  within  that  term,  by 
either  party,  or  the  people  or  subjects  of  either,'  full  satisfaction  shall  be  made 
for  the  same  by  the  government." 

Spain  claimed  that  war  ipso  facto  terminated  the  entire  treaty,  and  we  in- 
sisted that  the  rights  of  merchants  for  a  year  remained  unimpaired  (5  Moore, 
International  Law  Digest  (1906).  375).  The  ambiguity  in  Mr.  Foulke's  statement 
is  to  be  regretted,  in  view  of  the  question  raised  by  German  merchants,  on  the 
somewhat  similar  clause  in  Article  XIII  of  our  treaty  of  1785  with  Prussia. 

Mr.  Foulke's  style  is  not  of  the  clearest,  nor  does  it  always  accord  with  the 
rules  of  English  grammar.     We  find,  for  instance,  this  huddle  of  words: 

"A  State  may  exist  as  such,  be  independent,  be  a  member  of  the  family  of 
nations,  as  to  which  see  §80,  post,  and  all  of  which  must  be  clearly  distinguished." 

The  proof  reader  seems  to  have  done  his  work  badly,  particularly  in  the  matter 
of  Latin  words.  Thus  we  find  "Not  constat"  for  "non  constat,"  "retorsio  de  juris" 
for  "retorsio  juris,"  "jus  angarie"  for  "jus  angariae,"  "lex  taloni/'  for  "lex  talionis," 
and  "juri  belli"  for  "jure  belli" 

The  book  is  well  indexed.  It  has  evidently  been  based  on  wide  reading,  and 
the  notes  are  valuable,  but  one  closes  it  with  the  feeling  that  the  author  has  over- 
shot his  mark. 

Simeon  E.  Baldwin 

Stqpy's  Commentaries  on  Equity  Jurisprudence.  Third  English  Edition.  By 
A.  E.  Randall.    London:    Sweet  and  Maxwell,  Ltd.,  1920.    pp.  xxxvii,  673. 

Equity  :  An  Analysis  and  Discussion  of  Modern  Equity  Problems.  Missouri 
Edition.  By  George  L-  Clark.  Columbia,  Mo. :  E.  W.  Stephens  Publishing  Co. 
1920.    pp.  Hi.  793. 
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Unlike  the  editor  of  the  latest  American  edition  of  Story,  Mr.  Randall  has 
succeeded  in  keeping  the  work  within  the  limits  of  one  volume.  This  has  been 
accomplished  by  omitting  those  portions  of  the  original  text  which  seemed  to  him 
no  longer  of  value,  except  for  historical  reasons,  for  the  English  lawyer.  The 
place  of  the  omitted  passages  has  where  necessary  been  taken  by  matter  written  by 
the  editor.  If  we  must  have  new  editions  of  Story,  this  procedure  commends  itself 
as  far  preferable  to  that  followed  in  the  successive.  American  editions,  the  latest 
of  which  fills  three  large  volumes.  It  is  to  be  regretted,  however,  that  Mr.  Randall 
did  not  devise  some  simple  expedient  to  indicate  clearly  how  much  of  the  composite 
work  is  by  Story  and  how  much  by  the  editor. 

The  fact  that  publishers  are  found  who  are  willing  to  bring  out  these  new 
editions  of  Story  seems  to  indicate  that  the  legal  profession  on  the  whole  find 
them  useful,  but  one  cannot  help  thinking  that  it  would  be  far  more  helpful  to 
have  a  wholly  new  work.  The  development  of  our  legal  system,  especially  that 
part  of  it  with  which  equity  is^  occupied,  has  been  so  great  since  Story's  classic 
treatise  was  written  that  even  the  best  editing  can  result  only  in  a  piece  of  patch- 
work which  does  not  present  an  adequate  and  well-balanced  view  of  modern  equity 
law.  American  readers  will,  however,  find  this  new  English  edition  useful  in 
getting  at  the  more  recent  English  cases. 

The  need  for  a  concise  and  systematic  discussion  of  the  fundamental  principles' 
of  modern  equity  law  has  long  been  recognized.  Mr.  Clark's  volume  is  apparently 
an  attempt  to  meet  this  need,  for  he  states  in  the  preface :  "The  main  purpose  of 
the  following  pages  is  to  present,  analyze  and  discuss  various  equity  problems. 
For  this  reason  no  space  has  been  used  in  accumulating  authorities.  It  is  believed 
that  the  increasing  number  of  decided  cases  will  sooner  or  later  require  that  more 
attention  be  given  to  the  discussion  of  principles." 

If  the  achievement  of  the  author  falls  somewhat  below  the  standard  thus  set, 
it  is  perhaps  in  part  due  to  the  inherent  difficulty  of  the  task.  Since  equity  con- 
tributed chapters  to  almost  every  branch  of  the  law,  it  is  difficult  to  cover  the  field 
in  one  volume  of  moderate  size,  even  if  one  confines  the  discussion  to  funda- 
mentals. 

In  its  general  arrangement  the  work  follows  the  order  of  the  material  in  the 
case-books  upon  equity  and  trusts  prepared  by  the  late  Dean  Ames  of  Harvard, 
and  a  very  large  proportion  of  the  cases  cited  and  discussed  are  the  ones  which 
are  printed  in  those  collections.  Partly  as  a  result  of  this,  perhaps,  important  topics 
not  covered  in  these  case-books  are  left  for  the  close  of  the  book  and  receive  a 
far  briefer   treatment  than* their  importance  deserves. 

The  opening  chapter  deals  with  the  "limits  and  nature  of  equity  jurisdiction." 
Mr.  Clark's  point  of  view  is  substantially  that  of  the  "Langdell-Ames-Maitland" 
school  of  thought, — that  equity  (in  the  absence  of  statutes)  "acts  in  personam, 
not  in  rem"  whereas  the  common  law  acts  both  in  rem  and  in  personam,  and  that 
"the  decree  of  a  court  of  equity  does  not  affect  the  legal  right."  To  begin  with, 
the  author's  analysis  of  the  meaning  of  these  ambiguous  Latin  phrases  is  so  brief 
as  to  be  of  little  help,  at  least  to  beginners,  and  no  reference  is  given  to  the  litera- 
ture of  the  subject  where  adequate  treatment  can  be  found.  Nor  was  the  reviewer 
able  to  discover  any  hint  that  the  truth  of  these  supposedly  fundamental  distinc- 
tions has  been  challenged.  Indeed,  there  is  nowhere  in  the  work  any  adequate 
treatment  of  the  actual  position  of  modern  equity  in  our  legal  system  and  its 
relations  to  common  law.  For  example,  sufficient  account  is  not  taken  of  the 
fact  that  under  modem  codes  of  procedure  it  is  frequently  the  case  that  facts 
which  formerly  furnished  grounds  for  relief  in  equity  by  way  of  injunction 
ajjainst  the  enforcement  of  "legal  rights"  may  now  be  set  up  as  (so-called)  "equit- 
able defenses"  with  the  result  that  an  equitable  adjudication  as  to  the  existence  of 
those  facts  may  be  used  to  establish  them  as  a  defense  in  a  subsequent  law  action. 
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No  reference  is  made  to  the  fact 'that  an  equitable  decree  for  money,  rendered  in 
one  state  has*  in  all  recent  times  been  regarded  as  giving  rise  to  a  common  law 
debt  in  other  states.  The  enforcement  of  equitable  decrees  for  money  by  seizure 
and  sale  of  chattels  by  sequestrators  and  the  payment  of  the  resulting  money  to 
the  plaintiff — a  proceeding  entirely  analogous  to  common  law  execution — seems  not 
to  be  mentioned.  The  application  of  the  dictrine  of  res  judicata  to  equitable  adjudi- 
cations and  decrees  and  the  effect  in  subsequent  common  law  proceedings  is,  so 
far  as  the  reviewer  can  find,  not  mentioned.  The  author  appears  (pp.  9-10)  to 
accept  the  view  of  Maitland  that  common  law  and  equity  are  not  in  "conflict," 
but  the  problem  is  not  distinctly  stated,  nor  is  there  even  a  reference  to  the  fact 
that  such  writers  as  Spence,  Pomcroy  and  Hohfeld  have  expressed  a  contrary 
view,  or  that  this  contrary  view  seems  clearly  to  have  been  that  of  the  framers 
of  the  English  Judicature  Acts.  Surely  students  of  modern  equity  ought  to 
have  the  literature  upon  so  fundamental  a  problem  at  least  brought  to  their  atten- 
tion. 

In  the  other  portions  of  the  work  the  leading  principles  and  rules  followed 
by  equity  in  the  exercise  of  its  jurisdiction  are  set  forth  with  commendable  clear- 
ness, but  limitations  of  space  prevent  the  author's  discussion  of  principles  from 
contributing  much  to  the  K)lution  of  ditTicult  and  disputed  problems.  Throughout 
there  is  failure  to  take  sufficient  account  of  changes  due  to  modern  statutory  law, 
so  that  the  picture  presented  is  often  of  equity  not  as  it  really  is  today,  but  rather 
as  it  used  to  be,  or  might  now  have  been  if  these  statutes  had  not  been  passed. 
For  example,  no  treatment  of  the  law  of  trusts  today  can  be  adequate  which  does 
not  take  note  of  the  effects  of  the  "real  party  in  interest"  and  "equitable  defence" 
clauses  of  modern  codes  of  procedure  upon  the  rights  of  the  cestui  que  trust  in 
common  law  courts,  but  this  Mr.  Clark  has  failed  to  do. 

In  spite  of  its  defects,  the  book  is,  however,  a  welcome  addition  to  our  list  of 
works  on  equity,  constituting  as  it  does,  the  only  recent  one-volume  treatment  of 
the  subject.  It  would  have  been  still  more  useful  if  a  more  thorough  examination 
had  been  made  of  the  more  recent  cases,  for  at  several  points  the  actual  state 
of  the  authorities  is  not  adequately  presented  through  a  failure  to  notice  important 
recent  decisions. 

The  book  is  well  printed  and  bound  and  equipped  with  an  index  which  seems 
adequate,  but  is  marred  at  points  by  careless  proof  reading.  The  appendix  of 
Missouri  notes  contains  a  summary  of  the  Missouri  decisions  and  makes  the 
volume  especially  useful  for  practicing  lawyers  in  that  jurisdiction. 

Walter  Wheeler  Cook 

An  Introduction  to  the  Study  op  the  Goaternment  op  Modern  States.  By 
W  F.  WiLLOUGHBY,  New  York:    The  Century  Company.    1919.  pp.  vii,  455. 

The  method  of  this  book — topical,  analytical,  comparative,  general — falls  in 
with  an  undoubtedly  widely  felt  reaction  against  merely  descriptive  treatments  of 
single  governments.  Yet  the  result  can  only  partly  satisfy  present-day  political 
interest.  The  author's  viewpoint,  he  states,  is  that  of  a  constituent  assembly  which 
surveys  alternatives  in  order  that  it  can  sketch  the  outlines  of  a  governmenal 
organizaion  upon  a  slate  wiped  conveniently  dean  for  the  purpose.  Structure,  then, 
remains  the  theme.     The  emphasis  is  at  once  new  and  strangely  old. 

The  attention  which  is  given  to  the  administrative  aspects  of  government 
chiefly  disting^uishes  the  book  from  its  predecessors  in  the  same  field  of  general 
analysis.  Its  pages  record  the  viewpoint,  if  not  the  detail,  of  the  author's  experi- 
ence as  director  of  the  Institute  for  Government  Research.  Congress  is  sug- 
gestively mentioned  in  its  capacity  as  a  board  of  directors;  a  distinction  is  drawn 
between  the  executive  and  the  administrative  branches  of  government;  the  prob- 
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lems  under  the  latter — of  organization,  of  personnel,  of  materiel,  of  business  practice 
and  procedure — are  briefly  indicated.  The  reader  is  thus  introduced  to  the  modern 
terminology  of  administrative  reform. 

For  the  now  extensive  criticism  and  speculation  regarding  the  legal  theory  and 
underlying  organization  of  the  State,  Dr.  Willoughby  has  only  the  comment  of  a 
great  silence.  "Sovereignty,  that  is  the  quality  of  supreme,  unUmited,  indivisible 
authority,"  he  remarks  in  summing  up  his  discussion  of  the  nature  of  the  State, 
"constitutes,  as  we  have  seen,  the  prime  or  most  important  attribute  of  the  State. 
Its  conception  is  the  starting  point  of  all  political  science."  Although  the  present 
volume  has  as  its  express  purpose  "to  resolve  the  problem  of  government  as  it 
confronts  all  peoples  into  its  constituent  elements,"  a  reader  might,  for  example, 
put  the  book  down,  not  only  ignorant  of  the  meaning  of  guild  socialism,  but  indeed 
quite  unwitting  of  the  diverse  movements  in  action  and  in  thought  of  which  it 
is  a  manifestation. 

The  author's  preference  for  an  orderly  development  of  neatly  delimited  agencies 
out  of  single,  centralized  sources  of  authority  leads  to  omissions  with  which  stu- 
dents of  the  government  of  the  United  States,  particularly,  may  quarrel.  Thus  the 
discussion  of  the  federal  form  of  government,  which  is  concluded  in  favor"  of 
unitary  systems,  does  not  even  mention  the  already  large  and  rapidly  gfrowing 
application  of  "federal  aid  to  states,"  whereby  the  fruitful  administrative  device 
of  conditional  financial  assistance  becomes  the  means  of  reconciling  central  plan- 
ning with  local  adaptation  and  performance.  Although  such  schemes  doubtless 
promise  profound  alterations  in  the  relations  between  national  and  state  govern- 
ments, they  are  hardly  helping  to  resolve  the  conflicting  forces  at  work  in  our 
federalism  into  that  drift  toward  the  expansion  of  exclusively  national  activities 
which  fills  Dr.  Willoughby's  vision  and  in  which  he  takes  much  satisfaction. 

Arthur  W.  Macmahon 

Digest  of  Legal  Opinions.  By  Thomas  B.  Paton,  Jr.  Second  Edition. 
New  York:   American  Bankers  Association.    1920.    pp.  Preface,  197,  xxvi. 

The  above-named  book  is  a  digest  of  legal  opinions  of  Thomas  B.  Paton,  Gen- 
eral Counsel  of  the  American  Bankers  Association,  which  have  been  published  in 
the  issues  of  the  Journal  of  the  American  Bankers  Association  from  July  1908  to 
June,  1919,  inclusive. 

It  was  prepared  so  as  to  be  adapted  to  the  needs  of  busy  bankers,  and  should 
be  of  great  usefulness  to  them  if  rightly  used.  If  it  serves  them  no  other  purpose 
than  to  make  it  clear  that  the  answer  to  any  particular  question  is  not  always  so 
simple  as  it  might  at  first  blush  appear,  it  will  do  good  work.  The  digester  says 
(Preface)  that  he  deemed  it  best  "not  to  deal  too  much  in  detail  in  a  book  of  this 
kind  but  rather  to  state  in  a  terse  way  the  conclusions  which  a  banker  or  other 
business  man  may  wish  to  know,  without  taking  the  time  to  read  through  the 
citations  of  legal  decisions  or  the  discussion  of  underlying  principles  or  reasons 
upon  which  the  opinions  are  based."  Of  course,  since  the  book  is  a  digest,  and 
not  a  text-book  or  treatise,  the  discussion  of  underlying  principles  properly  would 
be  omitted,  even  if  written  from  a  technical  legal  view. 

Lawyers  and  law  students  may  find  this  book  of  value  for  ready  reference  on 
ordinary  and  novel  points  in  commercial  subjects,  more  especially  in  the  law  of 
negotiable  instruments.  Each  digest  gives  a  citation  to  the  full  text  of  the  opinion 
where  a  "fuller  treatment  of  the  subject  quoting  the  basic  legal  authorities  or  did- 
cussion  can  always  be  had."  There  are  1350  digests ;  a  full  list  of  all  the  legal 
authorities  used  in  the  full  text  of  the  opinions,  grouped  under  appropriate  head- 
ings ;  and  a  good  detailed  index. 
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SOME  PHASES  OF  THE  NEW  YORK  CIVIL 
PRACTICE  ACT  AND  RULES 

The  New  York  Civil  Practice  Act  which  is  to  become  effective  on 
April  15th,  1921  ^  is  concededly  a  compromise  between  the  views  of 
those  who  advocated  a  total  abolition  of  the  Code  of  Civil  Procedure  and 
a  substitution  therefor  of  a  short  Practice  Act  supplemented  by  rules 
to  be  exclusively  under  the  control  of  the  judiciary  *,  and  the  views  of 
others,  by  no  means  few  in  number,  who  feel  that  a  few  amendments 
to  the  existing  Code  of  Civil  Procedure  would  serve  the  purpose  *. 
Nevertheless,  the  new  Practice  Act  cannot  in  any  true  sense  be  regarded 
as  a  mere  "re-shuffling  of  the  cards"  or  a  mere  re-arrangement  and  re- 
allocation of  the  provisions  now  contained  in  the  Code  of  Civil  Pro- 
cedure. The  reforms  both  in  matters  of  substance  and  by  way  of  simpli- 
fication and  clarification  are  much  more  sweeping  and  important  than 
a  casual  examination  of  the  Act  would  lead  one  to  believe;  and  the 
suggestion  made  by  some  critics,  that  it  accomplishes  so  little  in  the 
way  of  real  reform  as  to  make  unnecessary  the  total  re-arrangement 
and  re-numbering  of  the  sections,  and  the  transfer  of  many  of  the  Code 
provisions  to  the  various  chapters  of  the  Consolidated  Laws  *,  appears 
to  be  wholly  unfounded. 

^  Civil  Practice  Act.  §  1540,  hereafter  referred  to  as  C.   P.  A. 

*  Report  of  Board  of  Statutory  Consolidation,  dated  April  1,  1915,  submitted 
with  a  proposed  Civil  Practice  Act  and  Rules,  now  commonly  known  as  the 
Rodenbeck  Code.  Hon.  Adolph  J.  Rodenbeck  as  chairman  of  the  Board,  vigor- 
ously supported  the  short  practice  act  and  rules'  by  many  articles  in  leading  law 
periodicals  and  by  addresses  before  lawyers  and  Bar  Associations.  Some  of  said 
articles  are:  The  Nezv  Practice  in  New  York  (1916),  1  Cornell  Law  Quar.  63; 
Principles  of  Modern  Procedure  (1917)  2  Bull.  Am.  Judicature  Soc.  100;  Power 
of  Supreme  Court  to  Regulate  its  own  Procedure   (1918)    12  Bench  &  Bar  453. 

*  While  these  views  are  not  usually  given  full  publicity,  the  expres«ons  of 
opinion  by  individual  members  of  the  bar  given  privately  and  at  Bar  Association 
meetings,  would  indicate  a  very  widespread  feeling  that  unless  some  very  radical 
or  revolutionary  changes  are  made  in  procedural  matters,  it  would  be  better  to 
leave  the  Code  of  Civil  Procedure  intact  and  accomplish  the  most  desirable  changes 
by  simple  amendments'. 

*  Many  provisions  now  contained  in  the  Code  of  Civil  Procedure  have  been 
transferred  to  the  Real  Property  Law  (Laws  1920,  c.  930).  the  Decedent  Estate 
Law   (Laws  1920,  c.  919),  the  Condemnation  Caw   (Laws  1920,  c.  923),  and  the 
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It  is  the  purpose  of  this  article  to  discuss  in  particular  two  of  the 
most  important  reforms  which  have  been  accomplished,  namely:  the 
inclusion  of  a  provision  and  supplementary  rules  with  respect  to  de- 
claratory judgments  ^  and  the  salutary  changes  bearing  upon  the  sub- 
ject of  the  joinder  of  parties.  Among  the  other  changes  which  may  be 
in  a  way  regarded  as  substantial  or  fundamental,  are:  the  extension  of 
the  power  to  join  causes  of  action  in  a  complaint  or  counterclaim  * ; 
the  simplification  of  the  method  of  taking  testimony  by  examination  be- 
fore trial,  which  under  the  new  Act  is  made  possible  almost  as  a 
matter  of  course  in  every  case  ^ ;  the  practical  abolition  of  the  dis- 
tinction between  judge's  and  court  orders®;  the  extension  of  the  right 
to  an  order  for  substituted  service  of  the  summons  against  residents 
to  all  cases  where  it  is  shown  that  the  plaintiff  has  been  or  will  be 
unable  with  due  diligence  to  make  personal  service  within  the  State  ® ; 
and  the  abolition  of  demurrers,  motions  with  reference  to  pleadings 
having  been  substituted  in  their  place  ^^.  Changes  less  fundamental 
have  been  made  with  reference  to  Appellate  Practice  *^  extensions  of 
time**,  State  writs  •',  filing  and  service  of  papers  '*,  service  of  summons 
by  publication  upon  infants  and  incompetents  '**,  Code  tender '",  and  other 
matters  of  incidental  practice. 

Some  reforms,  and  perhaps  those  of  special  interest  to  the  profes- 
sion are  to  be  found  in  the  court  rules  adopted  on  September  21st,  1920, 
by  the  convention  assembled  for  that  purpose  under  legislative  authority. 
Among  these  are  the  application  for  summary  judgment  made  by  mo- 
tion upon  affidavits  where  an  answer  has  been  served  in  an  action  to 
recover  certain  debts  or  liquidated  demands. ' "  and  the  provision  that 
in  "an  action  brought  upon  a  promissory  note,  or  other  evidence  of  debt 
for  the  unconditional  payment  of  money,"  no  order  extending  the  time 
to  plead  shall  be  granted,  except  upon  two  days'  notice  to  the  plaintiff's 
attorney.  **  The  provision  formerly  applicable  to  corporations  '^  is  thus 
very  properly  extended  to  actions  of  this  description  against  all  defend- 
ants, whether  corporate  or  otherwise.     The  time  within  which  motions 

General  Associations  Law  (Laws  1920,  c.  915).  Separate  acts  have  also  been 
created  known  as  the  Surrogate  Court  Act,  Court  of  Claims  Act,  New  York  City 
Court  Act  and   fustice  Court  Act. 

'C.  P.  A.  §473.  Rules  210-15. 

•  C.  P.  A.  §258. 

*C.  P.  A.  §§288-96,  Rules  120-33. 

•C.  P.  A.  §§128-9. 

•C.  P.  A.  §230. 

"C.  P.  A.  §260.  277,  Rules  106,  108,  109,  111. 

*'C.  P.  A.  §620. 

"  C.  P.  A.  §98. 

"C.  P.  A.  §§1283.  1293-4,  1313,  1320,  1341. 

"C  .P.  A.  §§100,  163-4. 

"C.  P.  A.  §232. 

"C.  P.  A.  §§173-4. 

"Rule  113. 

"  Rule  86. 

"Code  of  Civil  Procedure  §1778. 
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with  reference  to  pleadings  may  be  made  is  restricted  to  twenty  days 
from  the  service  of  the  pleading.^o  thus  extending  the  old  rule  which 
was  applicable  only  to  motions  to  make  a  pleading  more  definite  and  cer- 
tain or  to  strike  out  irrelevant,  redundant  or  scandalous  matter.^*     It 

perhaps  significant  that  none  of  the  above  rules,  with  the  exception 
of  the  one  with  reference  to  motions  with  respect  to  pleadings,  which  ap- 
peared in  modified   form,  were  included  in  the  proposed  set  of   rules 

o^gested  by  the  joint  committee  of  the  legislature  at  the  time  of  the 
Mibmission  of  the  proposed  Civil  Practice  Act.** 

Declaratory  Judomext 

Probably  the  most  far-reaching  and  important  change  in  procedure 
brought  about  by  the  Civil  Practice  Act  is  included  in  the  following 

section : 

'■§473.  Declaratory  judgments.  The  supreme  court  shall  have  power 
in  any  action  or  proceeding  to  declare  rights  and  other  legal  relations  on 
request  for  such  declaration  whether  or  not  further  relief  is  or  could  be 
claimed,  and  such  declaration  shall  have  the  force  of  a  final  judgment. 
Such  provisions  shall  be  made  by  rules  as  may  be  neces.sar\'  and  proper 
to  carry  into  effect  the  provisions  of  this  section." 

The  rules  supplementing  the  above  section  make  the  practice  and 
.  rms  of  an  ordinar)'  civil  action  applicable,  require  an  exact  specification 
in  the  complaint  of  the  precise  rights  or  relations  of  which  a  declara- 
tion is  requested  and  provide  for  the  taking  of  a  special  verdict  when 
necessary,  and  costs  and  appeals.-'  There  is  also  the  following  verj-  im- 
portant rule: 

"Rule  212.  Jurisdiction  discretionary.  If,  in  the  opinion  of  the  court, 
the  parties  should  be  left  to  reHef  by  existing  forms  of  actions,  or  for  other 
reasons,  it  may  decline  to  pronounce  a  declaratory  judgment,  stating 
the  grounds  on  which  its  discretion  is  so  exercised." 

The  door  is  thus  opened  to  an  entirely  new  field  of  procedural  remedy 
in  this  State  and  one  which  may  in  time,  as  it  has  already  done  in  Eng- 
land, occupy  more  than  half  of  the  time  of  the  courts  -*  where  such  ac- 
tions are  triable. 

The  inclusion  of  these  provisions  has  been  the  subject  of  considerable 
controversy,  and  it  is  a  rather  curious  fact  that  the  Civil  Practice  Act 

""Rule  105. 

"General  Rule  of  Practice  XXII. 

"  Report  of  Joint  Legislative  Committee  on  the  Simplification  of  Civil  Practice 
(.-Mbanv,  1919). 

"Rules  210-11.  213-5. 

"  "Of  the  official  reports  of  cases  in  the  Chancery  Division  in  1884,  34  per  cent 
ere  declaratory  actions;  in  1916,  based  upon  the  cases  reported  in  2  Chancery  Divi- 
sions this  percentacre  had  risen  to  67  per  cent  and  in  1917  it  reached  66  per  cent." 
Borchard,  The  Declaratory  Judgment — a  Xcrded  Procedural  Reform  (1918)  28 
Yale  Law  Journal  1    8 
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as  introduced  in  the  legislature  on  February  23,  1920,2o  which  was 
passed  almost  without  change,  did  not  contain  any  provision  with  refer- 
ence to  declaratory  judgments. 

As  the  historical  development  of  the  declaratory  judgment  and 
restrictions  and  rules  applicable  thereto  in  the  various  jurisdictions  where 
this  remedy  is  available,  have  been  exhaustively  and  admirably  discussed 
by  Professor  Edwin  M.  Borchard  and  by  Professor  Edson  R.  Sunder- 
land in  their  articles  on  the  subject,^*  reference  will  here  be  made  only 
to  a  few  considerations  which  are  likely  to  affect  the  interpretation  to 
be  placed  by  the  New  York  courts  upon  the  above  provisions  of  the  Civil 
Practice  Act  and  Rules. 

At  the  outset,  it  should  be  born  in  mind  that  the  declaratory  judg- 
ment in  no  sense  resembles  the  submission  of  a  controversy  on  an  agreed 
statement  of  facts,  which  has  been  possible  in  New  York  and  most  other 
states  for  a  great  many  years.  The  provisions  of  Sections  1279-81  of 
the  Code  of  Civil  Procedure,  which  found  their  source  in  the  Code  of 
Procedure,  have  been  limited  in  their  application  to  those  cases,  and  those 
cases  only,  where  the  person  named  as  plaintiff  in  the  submission  could 
bring  an  action  at  law  or  in  equity  against  the  person  named  therfein  as 
defendant. 2" 

The  purpose  of  the  declaratory  judgment,  on  the  other  hand,  is  of 
course  to  adjudicate  and  decide  rights  and  relations  between  parties  where 
no  coercive  relief,  such  as  the  issuance  of  an  execution  to  collect  money 
or  an  injunction  or  direction,  is  requested,  and  where  the  court  is  merely 
requested  to  declare  what  are  the  rights  or  relations  of  the  parties.  It 
is  true  that  such  declaration  may  be,  and  frequently  is,  made  in  connec- 
tion with  judgments  or  decrees  which  are  essentially  coercive,  but  the 
broad  power  to  make  such  declarations  generally  has  not  heretofore 
existed  in  New  York,  either  alone  or  as  incidental  to  other  relief. 

The  most  frequent  examples  of  declaratory  judgments  as  made  in 
England, 28  Scotland,  Germany,  Canada,  Australia,  India,  and  in  New 
Jersey, 2»  Connecticut,^*^  Wisconsin  and  Florida,^^  where  similar  statutes 

"  Senate  Bill  No.  923. 

**  Sunderland,  A  Modern  Evolution  in  Remedial  Rights — the  Declaratory  Judg- 
ment (1917)  16  Michigan  Law  Rev.  69;  Borchard,  The  Declaratory  Judgment — a 
Needed  Procedural  Reform   (1918)  28  Yale  Law  Jour.  1,  105. 

"Hanrahan  v.  Terminal  Station  Commission  (1912)  206  N.  Y.  494,  100  N.  E. 
414. 

*  For  a  review  of  the  decisions  in  England,  Scotland,  Canada,  Australia,  India 
and  Germany,  see  28  Yale  Law  Jour.  1,  16-29. 

"The  New  Jersey  Statute,  Laws  1915,  c.  116,  §  7,  p.  185  is  as  follows: 

"Decree  to  Declare  Rights.  Subject  to  rules,  any  person  claiming  a  right 
cognizable  in  a  court  of  equity,  under  a  deed,  will,  or  other  written  instrument, 
may  apply  for  the  determination  of  any  question  of  construction  thereof,  in  so  far 
as  the  same  affects  s^uch  a  right,  and  for  a  declaration  of  the  rights  of  the  persons 
interested." 

The  courts  have  already  stated  that  wills  and  contracts  may  be  construed  by 
declaratory  judgments  under  the  above  statute  and  in  two  cases  at  least  declara- 
tory judgments  construing  contracts  and  declaring  rights  thereunder  have  been 
made  by  the  New  Jersey  Court  of  Chancery.  Mayor  of  City  of  Bayonne  v.  East 
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are  in  force,  are  the  adjudication  of  property  rights ;  the  construction  of 
contracts  and  statutes,  and  the  decision  of  the  validity  or  invalidity 
thereof ;  the  determination  of  status  such  as  legitimacy,  marriage,  lunacy 
and  partnership  relationship ;  and  also  the  declaration  of  many  miscel- 
laneous rights  and  jural  relationships,  including  the  right  to  moneys  and 
the  existence  of  alleged  duties  or  obligations. 

Although  this  form  of  relief  has  been  in  force  in  England  in  its 
broadest  scope  only  since  1883,**  the  large  number  of  cases  involving  a 
declaration  of  rights  either  alone  or  as  incidental  to  other  relief,  and  the 
many  reported  English  decisions  on  the  subject  indicate  that  the  courts 
there  have  adopted  very  broad  views  and  the  remedy  has  proved  to  be  an 
extremely  valuable  one.  It  is  accordingly  worth  while  comparing  the 
language  of  the  English  and  New  York  provisions  on  the  subject  to  ascer- 
tain, if  possible,  what  the  probable  action  and  interpretation  of  the  New 
York  courts  will  be. 

The  English  provision  is  Order  XXV,  Rule  5,  of  the  Rules  of  the 
Supreme  Court  and  is  as  follows : 

"No  action  or  proceeding  shall  be  open  to  objection,  on  the  ground 
that  a  merely  declaratory  judgment  or  order  is  sought  thereby,  and  the 
court  may  make  binding  declarations  of  right  whether  any  consequential 
relief  is  or  could  be  claimed,  or  not." 

Almost  identical  language  is  used  in  the  Michigan  statute  **  and  a 

Jersex  IVater  Co.  (N.  J.  1919)  108  Atl.  121 ;  Renuick  v.  Hay  (1919)  90  N.  J.  E. 
148,  106  Atl.  547;  see  also.  In  re  I'ngaro's  Will  (1917)  88  N.  J.  E.  25,  102  Atl.  244. 

"The  Connecticut  Statute.  2  (knl.  Stat.   (1918)   §  5113.  is  as   follows: 

"An  action  may  be  brought  by  any  person  claiming  title  to,  or  any  interest  in, 
real  or  personal  property,  or  both,  against  any  person  who  may  claim  to  own  the 
same,  or  any  part  thereof,  or  to  have  any  estate  in  the  same,  either  in  fee,  for 
years,  for  life,  in  rever«on.  or  remainder,  or  to  have  any  interest  in  the  same,  or 
any  lien  or  incumbrance  thereon,  adverse  to  the  plaintiff,  or  in  whom  the  land 
records  disclose  any  interest,  lien,  claim,  or  iitle  conflicting  with  the  plaintiff's 
claim,  title  or  interest,  and  whether  the  plaintiff  is  entitled  to  the  immediate  or 
exclusive  possession  of  such  propert\%  for  the  purpose  of  determining  such  adverse 
estate,  interest,  or  claim,  and  to  clear  up  all  doubts  and  disputes,  and  to  quiet 
and  settle  the  title  to  the  same." 

There  have  been  very  few  reported  cases  but  the  following  statement  in  the 
first  case  of  importance  on  the  subject  in  Connecticut  is  significant: 

"The  legislation,  however,  is  of  a  remedial  character  and  must  receive  a  liberal 
construction.     For  the  purposes  of  this  case  we  may  as^sume  that  whether  or  not 
of  limited  application,  it  has  a  legitimate  field  of  operation  in  its  extended  form." 
Ackerman  v.  Union  &  New  Hazen  Trust  Co.  (1915)  90  Conn.  63,  73,  96  Atl.  149; 
see  also  Foote  v.  Brozt-n  (1905)  78  Conn.  369,  62  Atl.  667. 

*^  There  do  not  appear  to  be  any  reported  decisions  on  the  subject  in  Wisconsin 
and  Florida,  due  no  doubt  to  the  fact  that  the  statutes  in  both  states  were  passed 
only  in  1919,  Wis.  Laws  1919  c.  242,  p.  253;  Fla.  Laws  1919  c.  7857  (No.  75),  p.  148. 
The  Florida  act  is  not  nearly  so  broad  and  general  as  the  English  and  New  York 
provisions.  See  note,  The  Declaratory  Judgment  (1920)  20  Columbia  Law  Rev. 
106. 

"  The  Judicature  Act  of  1873  provided  for  the  adoption  of  court  rules,  and  by 
the  Supreme  Court  Rules  of  1883  Order  XXV  Rule  5  was  created. 

"The  Statute  is  set  forth  verbatim  as  a  foot-note  to  Arniay  v.  Grand  Rapids  Ry. 
(Mich.  1920)  179  N.  W.  350. 
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somewhat  similar  but  more  restricted  provision  is  contained  in  the  Florida 
act.34 

The  form  of  the  New  York  provision  is  very  different,  however,  and, 
while  it  appears  to  give  the  courts  a  discretionary  right  to  entertain  an 
application  for  a  declaration  of  rights  in  almost  any  proper  case,  the 
words  "in  any  action  or  proceeding"  are  distinctly  ambiguous  and  pro- 
vide a  loophole  of  which  it  is  feared  the  courts  may  take  advantage,  in 
view  of  the  volume  of  such  litigation  which  is  to  be  expected.  This 
clause  may  well  be  interpreted  to  mean  that  the  Supreme  Court  shall 
have  power  to  declare  rights  and  other  legal  relations  only  as  incidental 
to  "any  action  or  proceeding"  already  begun  and  in  which  some  form 
of  coercive  judgment  or  decree  is  requested.  Probably,  it  was  intended 
that  a  declaration  might  be  made  in  any  action  or  proceeding,  whether 
other  relief  is  sought  or  not,  and  it  is  to  be  hoped  that  this  broad  and 
liberal  construction  will  be  adopted.  Such  an  interpretation  would  seem 
to  be  required  by  the  general  provision :  "This  act  shall  be  liberally  con- 
strued".*''* 

Perhaps  the  most  serious  question,  however,  relates  to  the  constitu- 
tionality of  the  statute  and  the  supplementary  rules.  There  has  already 
been  a  good  deal  of  agitation  by  those  opposed  to  any  real  reform  in 
procedure,  and  by  others  as  well,  for  the  repeal  of  the  provisions  concern- 
ing declaratory  judgments  on  the  claim  that  they  violate  the  constitution. 
Probably  this  question  would  not  have  been  seriously  raised  were  it  not 
for  the  recent  decision  of  the  Supreme  Court  of  Michigan  in  Anway  v. 
Grand  Rapids  Ry.^^  where  it  was  held  by  a  divided  court  that  an  act 
similar  to  the  one  which  has  been  in  force  in  England  for  many  years 
was  unconstitutional  on  the  ground  that  the  making  of  a  declaratory 
judgment  was  not  a  judicial  function  but  rather  the  performance  of  a 
merely  advisory  function  on  the  basis  of  moot  or  purely  hypothetical 
questions. 

It  would  be  difficult  to  find  a  decision  more  reactionary  and  harmful 
in.  its  effect  and  at  the  same  time  more  clearly  unsound  in  principle.  By 
thus  placing  itself  in  the  path  of  progress  in  the  matter  of  procedural 
reform,  the  court  has  not  only  deprived  the  citizens  of  Michigan  of  a* 
salutary  and  beneficial  remedy  already  being  judicially  administered  in 
many  of  the  most  enlightened  countries  of  the  world,  but  it  has  cast 
such  doubt  upon  the  validity  of  the  law  as  undoubtedly  to  cause  the  legis- 

**§1  of  the  Florida  Statute,  Laws  1919  c.  7857  (No.  75),  p.  148,  is  as  follows: 

"That  any  person  or  corporation  claiming  to  be  interested  under  a  deed,  will, 
contract  in  writing,  or  other  instrument  in  writing,  may  apply  by  Bill  in  Chancery 
to  any  Court  in  this  State  having  Equity  jurisdiction  for  the  determination  of  any 
question  of  construction  arising  under  the  instrument  and  for  a  declaration  of  the 
rights  of  the  person  or  corporation  interested,  whether  or  not  further  relief  iS'  or 
could  be  claimed,  and  said  declaration  shall  have  the  force  of  a  final  Decree  in 
Chancery." 

"C.'P.  A.  §2. 

"  (Sept.  30.  1920)  179  N.  \V.  350.  For  a  more  extended  discussion  of  this  de- 
cision, see  Note,  infra,  p.  168. 
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latures  in  many  states  to  hesitate  before  adopting  similar  laws.  The 
eflfect  is  already  being  felt  in  New  York. 

The  basis  of  the  decision  seems  palpably  unsound,'^  and  it  is  diffi- 
cult to  escape  the  conclusion  that  the  court  was  unduly  influenced  by  its 
fear  that  the  labor  "of  advising  3,000,0(X)  people"  **  as  to  their  legal 
rights  would  overwhelm  the  courts.  Nor  is  there  the  excuse  that  the 
point  was  not  properly  presented,  as  the  flaws  in  the  reasoning  of  the  ma- 
jority of  the  court  are  forcefully  pointed  out  in  the  dissenting  opinion 
of  Sharpe,  J.,  and  briefs  were  filed  by  the  Attorney  General  of  the  State 
and  by  Professor  Edson  R.  Sunderland  as  amici  curiae. 

Neither  the  Michigan  nor  the  New  York  statutes  constitute  the 
courts  legal  advisors  of  the  public  in  any  such  general  sense  as  contended 
by  the  Michigan  court,  nor  has  it  ever  been  contended  that  a  declaratory 
judgment  might  be  made  in  moot  cases  involving  no  real  controversy. 
The  statutes  contemplate  the  rendition  of  a  judgment  to  be  binding  for- 
ever as  res  adjudicata  just  the  same  as  any  other  judgment  by  any  other 
judicial  tribunal.  If  the  case  presented  for  a  declaration  of  rights  does 
involve  merely  a  moot  question  and  not  a  real  controversy,  the  duty  of 
the  court  is  plain,  and  this  is  to  dismiss  the  action  or  proceeding,  as 
has  been  repeatedly  done  in  those  countries  where  declaratory  judgments 
have  been  rendered  for  years.'® 

The  most  striking  feature  of  the  Michigan  decision  is  that  in  so  far 
as  the  case  presented  for  decision  was  concerned,  the  result  reached  was 
correct.  The  bill  of  complaint  alleged  that  the  plaintiff  was  employed 
by  the  defendant  street  railway  as  a  conductor;  that  he  desired  to 
work  more  than  si.x  days  a  week ;  and  that  he  wished  to  have  the  court 
advise  him  whether  he  and  the  defendant  would  violate  a  certain  statute 
if  in  the  future  they  should  enter  into  a  contract  providing  that  he  should 
work  more  than  six  days  a  week.  It  also  appeared  that  the  defendant  and 
the  Amalgamated  Association  of  Street  and  Electric  Railway  Employes 
of  America,  of  which  the  plaintiff  was  not  a  member,  had  submitted  the 
controversy  to  a  Board  of  Arbitration,  which  had  decided  that  a  contract 
contemplating  employment  by  the  defendant  for  more  than  six  days  a 
week  was  invalid.  The  state  was  not  made  a  party  to  the  court  proceed- 
ing. The  real  issue  was  thus  between  the  parties  and  the  state,  or  be- 
tween the  parties  to  the  arbitration,  not  between  the  plaintiff  and  the 
defendant,  and  a  decision  on  the  merits  would  obviously  not  have  been 
binding  upon  the  state  or  its  prosecuting  officer  when  the  question  properly 
arose,  nor  upon  the  other  party  to  the  arbitration  proceeding."^*     The 

"See  note,  Constitutionalii^'  of  the  Declaratory  Judgment  (1920)  30  Yale 
Law  Jour.  161. 

"  See  supra,  footnote  33.  at  p.  351  of  the  opinion. 

"See  Guaratitx  Trust  Co.  v.  Hannax  (K.  B.  1915)  113  L.  T.  R.  98;  see  also 
Austen  v.  Collins  "(1886)  54  L.  T.  R.  903';  Fabcr  v.  Qosuorth  Urban  D.  C.  (1903) 
88  L.  T.  R.  549. 

*•  .\s   the    -Amalgamated    Association    had    intervened    before   final   decision    it 


120  COLUMBIA  LAW  REVIEW 

court  was  hence,  as  suggested  in  the  dissenting  opinion,  *^  amply 
justified  in  dismissing  the  bill  without  going  out  of  its  way  to  declare  the 
whole  statute  unconstitutional  by  way  of  dictum.  The  result,  as  was  to 
be  anticipated,  was  that  when  a  proper  case  was  subsequently  presented, 
involving  a  contest  over  the  meaning  of  a  written  lease,  in  which  all  the 
parties  were  before  the  court,  reHef  by  way  of.  a  declaratory  judgment 
was  denied.** 

While  it  is  believed  that  the  New  York  courts  will  not  fall  into  the 
same  error,  there  are  two  features  of  the  situation  here  which  give  special 
ground  for  expecting  the  statute  to  be  upheld.  In  the  first  place.  Rule 
212,  quoted  about,*'*  gives  the  court  complete  discretion  to  refuse  de- 
claratory relief  where  it  does  not  regard  the  case  as  appropriate.  This 
will  take  care  of  the  many  fictitious  controversies  which  may  be  presented 
with  a  request  for  a  declaration  of  the  rights  of  the  parties  and  in  which 
advice  and  not  adjudication  is  really  sought.  In  the  second  place,  there 
is  a  dictum  by  Cardozo,  J.,  in  a  recent  case  in  the  Court  of  Appeals** 
which  rather  indicates  a  belief  on  his  part  that  the  provisions  with  respect 
to  declaratory  judgments  arc  valid.    Thus  he  says:  *' 

"Much  may  be  said  in  favor  of  introducing  the  declaratory  judg- 
ment into  our  law  of  procedure  (Borchard,  The  Declaratory  Judgment, 
28  Yale  L.  J.  1,  105).  I  think,  however,  we  may  assume  that  the  lawmak- 
ers, if  they  had  intended  to  introduce  such  a  reform  by  the  enactment  of 
section  1836a  of  the  Code,  would  have  revealed  their  purpose  more  dis- 
tinctly. They  would  have  used  language  similar  to  that  of  the  new  Prac- 
tice Act,  which  establishes  a  new  remedy  for  the  future  (§473,  ch,  925, 
Laws  of  1920,  adopted  May  24.  1920,  to  take  effect  April  15,  1921). 
They  would  not  have  begun  by  authorizing  a  declaratory  judgment  which 
would  not  settle  anything  by  its  declaration,  since  it  would  be  of  no  force 
in  the  only  jurisdiction  where  there  is  an  estate  to  be  administered." 

The  above  dictum  cannot  in  any  sense  be  regarded  as  a  direct  holding 
that  the  declaratorj-  judgment  provisions  of  the  Civil  Practice  Act  and 
Rules  are  valid  and  constitutional.  Yet  it  shows  that,  although  familiar 
with  that  well-known  remedy,  it  had  apparently  never  occurred  to  Judge 
Cardozo  that  the  courts  of  other  jurisdictions  had  been  rendering  advisory 
and  non- judicial  decisions  and  thus  violating  the  fundamental  law  as 
expressed  in  the  various  State  Constitutions,  'It  is  also  significant  in  this 
connection  that  the  courts  of  New  Jersey  and  Connecticut  in  passing  upon 
somewhat  similar  statutes  have  not  even  discussed  the  point  which  the 
Michigan  Supreme  Court  went  out  of  its  way  to  decide.** 

would  have  been  bound,  but  as  the  complaint  was  originally  framed  it  was  omitted 
as  a  party. 

*•  See  supra,  footnote  33,  at  p.  366,  for  dissenting  opinion  of  Sharp,  J. 

•*  (1920)  30  Yale  Law  Jour.  167. 

"•see  supra,  p.  115. 

"^Helme  v.  Buckelew  (1920)  229  N.  Y.  363,  128  N.  E.  216. 

**  See  supra,  footnote  42,  at  p.  2i72. 

**  Mayor  of  City  of  Bayonne  v.  East  Jersex  Water  Co..  (N.  J.  1919)  108  Atl. 
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There  is  accordingly  every  reason  to  believe  that  the  declaratory 
judgment  will  be  upheld  by  the  New  York  courts  and  at  the  same  time 
administered  in  such  a  manner  as  to  pre\ent  abuse  by  persons  merely 
seeking  advice  or  the  adjudication  of  moot  questions.  It  is  hoped  that 
by  adopting  a  broad  and  liberal  construction  of  Section  473  of  the  Civil 
Practice  Act,  the  way,  may  be  paved  toward  a  useful  and  active  future 
for  tie  declaratory  judgment  in  New  York. 

Joinder  op   Parties 

The  new  provisions  with  respect  to  the  joinder  of  parties,  which  are 
set  forth  in  full  in  the  foot-note,**  are  taken  largely,  and  almost  verbatim 
in  many  instances,  from  the  English  practice**  and  the  New  Jei^ey 
Practice  Act  of  1912  *"'',  so  that  the  English  and  New  Jersey  decisions  on 
the  subject,  which  are  usually  inclined  to  a  broad  and  liberal  interpreta- 
tion of  the  statutes  and  rules,  may  be  expected  to  have  considerable  per- 
suasive effect  upon  the  New  York  courts. 

Inasmuch  as  demurrers  have  been  abolished,  it  may  be  assumed  that 
all  questions  of  nonjoinder  or  misjoinder  of  parties  plaintiff  or  defendant 
will  be  raised  by  motions  which  may  be  made  "at  any  stage  of  the  cause" 
and  the  court  is  given  broad  discretionary  powers  to  bring  in  new  parties 

121;  Renwick  v.  Ha\  (1919)  90  N.  J.  E.  148,  106  Atl.  547;  In  re  Ungaro's  WUl 
(1917)  88  N.  J.  E.  25.  102  Atl.  244;  Ackerman  v.  Union  &  New  Haien  Trust  Co. 
(1915)  90  Conn.  63.  96  Atl.  149;  Ackerman  v.  Union  &  New  Haven  Trust  Co. 
(1917)  91  Conn.  500,  1(X)  Atl.  22.  There  is.  however,  a  veiled  reference  in  the 
second  Ackerman  case  (91  Conn.  500.  505)  to  "the  proper  limits  of  the  judicial  field 
in  its  relation  to  the  other  co-ordinate  branches  of  government."  The  court  prob- 
ably referred  merely  to  a  desire  on  its  part  to  avoid  judicial  legislation  in  the  matter 
of  extending  or  creating  new  remedies. 

**"§192.  Nonjoinder  and  misjoinder.  No  action  or  special  proceecding  shall  be 
defeated  by  the  nonjoinder  or  misjoinder  of  parties.  New  parties  may  be  added 
or  substituted  and  parties  misjoined  may  be  dropped  by  order  of  the  court  at  any 
stage  of  the  cause  as  the  end*  of  justice  may  require." 

"§209.  Joinder  of  plaintiffs  generally.  All  persons  may  be  joined  in  one  action 
as  plaintiffs,  in  whom  any  right  to  relief  in  respect  of  or  arising  out  of  the  same 
transaction  or  series  of  transactions  is  alleged  to  exist  whether  jointly,  severally  or 
in  the  alternative,  where  if  such  persons  brought  separate  actions  any  common 
question  of  law  or  fact  would  arise;  provided  that  if  upon  the  application  of  any 
party  it  shall  appear  that  such  joinder  may  embarrass  or  delay  the  trial  of  the  ac- 
tion, the  court  may  order  separate  trials  or  make  such  other  order  as  may  be  ex- 
pedient, and  judgment  may  be  g^ven  for  such  one  or  more  of  the  plaintiffs  as  may 
be  found  to  be  entitled  to  relief,  for  the  relief  to  which  he  or  they  may  be  entitled." 

"§211.  Joinder  of  defendants  generally.  All  persons  may  be  joined  as  defend- 
ants against  whom  the  right  to  any  relief  is  alleged  to  exist,  whether  jointly,  sever- 
ally or  in  the  alternative;  and  judgment  may  be  given  against  such  one  or  more  of 
the  defendants  as  may  be  found  to  be  liable,  according  to  their  respective  liabilities.** 

"§212.  Defendant  need  not  be  interested  in  all  the  relief  claimed.  It  shall  not 
be  necessary  that  each  defendant  shall  be  interested  as  to  all  the  relief  prayed  for, 
or  as  to  every  cause  of  action  included  in  any  proceeding  against  him ;  but  the  court 
may  make  such  order  as  may  appear  just  to  prevent  any  defendant  from  being  em- 
barrassed or  put  to  expense  by  being  required  to  attend  any  proceedings  in  which 
he  may  have  no  interest." 

"§213.  Where  doubt  exists  as  to  who  is  liable.  Where  the  plaintiff  is  in  doubt  as 
to  the  person  from  whom  he  is  entitled  to  redress,  he  may  join  two  or  more  de- 
fendants, to  the  intent  that  the  question  as  to  which,  if  any,  of  the  defendants 
is  liable,  and  to  what  extent,  mav  be  determined  as  between  the  parties." 

•Rules  Sup.  Ct.,  Order  XVI  rules  1,  4,  5.  7,  11. 
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or  to  drop  those  who  have  been  improperly  joined,  or  to  direct  separate 
trials  "or  make  such  other  order  as  may  be  expedient".  If  these  pro- 
visions of  the  new  Act  are  liberally  interpreted,  and  there  is  every  reason 
to  anticipate  that  the  courts  will  liberally  interpret  them,  it  is  difficult 
to  imagine  a  case  in  which  a  decision  on  the  merits  shall  be  in  any  way 
delayed  or  affected  by  any  defect  or  misjoinder  oi>  parties. 

Furthermore,  the  innovations  with  reference  to  the  joinder  of  parties 
plaintiff  will  undoubtedly  have  a  very  beneficial  effect,  as  they  will  permit 
persons  injured  in  a  single  accident  or  by  any  other  single  tortious  act  of 
another  person  or  persons,  now  to  sue  together,  thus  avoiding  multiplicity 
of  actions  with  resulting  delay  and  expense. 

The  old  rule  undoubtedly  favored  the  defendant  unduly  as  in  many 
instances  of  persons  injured  by  a  single  act,  such  as  the  negligent  driving 
of  an  automobile,  the  plaintiffs  were  compelled  to  sue  separately,**  re- 
sulting sometimes  in  a  verdict  for  the  plaintiff  in  one  case  and  for  the 
defendant  in  the  other,  although  the  facts  both  as  to  negligence  and  con- 
tributory negligence  were  identical. 

Nor  are  the  provisions  of  the  new  Act  with  reference  to  the  joinder 
of  parties  defendant  less  important  and  salutary,  for  they  permit  an  ac- 
tion against  an  alleged  principal  and  an  alleged  agent  to  be  brought  in  the 
form  of  a  single  action  "•'*,  although  it  is  apparent  that  only  one  of  the 
two  is  liable,  and  a  similar  joinder  in  the  case  of  many  other  legal  rela- 
tionships where  the  liability  is  alternative  ^^  and  justice  does  not  require 
that  the  plaintiff  shall  elect  at  his  peril  the  person  against  whom  he  shall 
proceed,  nor  that  he  shall  bring  separate  actions  with  the  possibility  of  an 
adverse  verdict  in  t)Oth. 

Many  of  the  provisions  of  the  Code  of  Civil  Procedure  which  relate 
to  fundamental  matters  have  very  wisely,  it  is  believed,  been  retained 
without  change.  Reference  is  made  to  the  requirement  that  of  the  parties 
to  the  action,  those  who  are  united  in  interest,  must  be  joined  as  plaintiffs 
or  defendants,'^  the  provisions  with  reference  to  representative  actions 
and  defenses  for  the  benefit  of  others, ^^  and  the  general  equity  provision 

*•'  §§4,  6,  8. 

''Lawrence  v.  McKclvcx  (1903)  80  App.  Div.  514,  81  X.  Y.  Siipp.  129;  Havana 

Citv   Railway   Co.   v.  Cebdllos    (1900)    49   App.   Div.   263.   63   N.    Y.    Supp.   417. 

'**Lage  v.  Ucinstem  (X.  Y.  1901)  35  Misc.  298;  Borcll  v.  Newell  (N.  Y.  1870) 

3  Dalv  233;  First  Nat.  Bank  v.   Turner   (1893)   24   X.   Y.   Supp.   793;    rnlhill  v. 

Wilson  (1882)  90  X.  Y.  423. 

American  Trading  Co.  v.  Wilson  Sons  &  Co.  (X.  Y.  1902)  37  Misc.  76,  and 
similar  cases  merely  hold  that  a  complaint  against  both  agent  and  alleged  undis- 
closed principal  is  not  demurrable.  An  election  at  the  trial  as  to  the  one  against 
whom  the  plaintiff  desired  to  proceed  would  of  course  be  required  under  the  exist- 
ing practice,  but  not  under  the  new  Civil  Practice  Act.  Chcrriugton  v.  Burchcll 
1911)   147  App.  Div.  16,  131   X.  Y.  Supp.  63. 

'^Croaley  v.  Schwarzschild  &  Sulsbcrger  Co.  (1910)  141  App.  Div.  473,  126  X. 
Y.  Supp.  301;  Automatic  etc.  Co.  v.  Twisted  Wire  etc.  Co.  (1913)  159  App.  Div. 
656,  144  N.  Y.  Supp.  1037;  Hirsch  v.  .\'ezv  England  Navigation  Co.  (1909)  129 
App.  Div.  178,  113  X.  Y.  Supp.  395,  reversed  on  another  point  in  200  X.  Y.  263. 

'•"  C.  P.  A.  §194,   taken  verbatim   from  Code  Civ.   Proc.   §448. 

"  C.  P.  A.  §195.  taken  verbatirh   from  Code  Civ.   Proc.  §  448. 
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permitting  the  court  to  determine  a  controversy  where  it  can  be  done 
without  prejudice  to  the  rights  of  others  or  by  saving  their  rights,  but 
prohibiting  such  a  decision  where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties.*^' 

While  the  legislature  may  thus  be  considered  to  have  accomplished  a 
great  deal  in  the  way  of  reform  and  at  the  same  time  to  have  acted  with 
sufficient  conservatism  to  preserve  that  j>art  of  the  Code  of  Civil  Proced- 
ure on  the  subject  which  was  probably  essential,  there  appear  to  be  one 
or  two  additional  changes  which  might  well  have  been  made. 

Since  the  language  of  §452  of  the  Code  of  Civil  Procedure,  relating 
to  a  motion  to  intervene  to  be  made  by  a  person  not  a  party  to  the  ac- 
tion is  repeated  verbatim  in  §193  of  the  Civil  Practice  Act,  the  courts 
will  undoubtedly  be  compelled  to  adopt  the  construction  of  this  language 
which  has  been  repeatedly  adopted  by  the  Coun  of  Appeals,  to  the  effect 
that  it  was  not  intended  to  extend  the  right  to  intervene  to  actions  for  a 
sum  of  money  only  in  which  specific  property  was  not  involved.'* 

In  view  of  the  broad  provisions  to  which  reference  has  already  been 
made  relating  to  the  joinder  of  plaintiffs  and  defendants,  there  would 
seem  to  be  no  valid  objection  to  the  inclusion  of  a  further  provision,  mak- 
ing it  possible  for  a  person  claiming  an  interest  in  the  controversy  or 
matter  pending  before  the  court,  to  make  a  motion  for  permission  to  in- 
tervene, and  to  give  the  court  discretion  in  the  granting  or  denying  of 
such  an  application. 

A  typical  case  is  one  where  A  and  B,  real  estate  brokers,  participate 
in  bringing  about  a  sale  of  property  from  X  to  Y.  A  claiming  to  be 
entitled  to  the  whole  commission  for  bringing  about  the  sale,  brings  an  ac- 
tion at  law  for  damages  against  X.  B  either  claiming  to  be  entitled  to  the 
whole  commission  himself  or  to  be  entitled  to  a  share  thereof,  desires  to 
intervene  and  have  his  rights  adjudicated  at  the  same  time  as  those  of  A 
and  X.  In  such  a  case,  as  the  law  now  stands,  the  court  would  not  even 
have  discretionary  power  to  permit  B  to  intervene  's  and  he  would  be 
compelled  to  have  his  rights  adjudicated  in  a  separate  action  either 
against  X  or  against  A  or  both. 

If  the  courts  and  the  legislature  are  to  make  any  really  serious  at- 
tempt to  simplify  procedure  and  expedite  judicial  business,  there  would 
seem  to  be  no  valid  objection  to  permitting  B-to  intervene  in  the  case 
above  stated.  Of  course,  there  is  the  well-worn  argument  which  is  al- 
ways resorted  to  by  the  ultra-conservative,  that  to  permit  a  third  person 
to  inter\'ene  in  an  action  for  a  sum  of  money  only  might  tend  to  confuse 
the  issues,  and  make  it  difficult  for  a  court  and  jur\'  to  render  a  proper 
decision.    To  this  argument,  there  are  two  seemingly  complete  answers: 

"  C.  P.  A.  §  193.  repeated  verbatim  from  Code  Civ.  Proc.  §452. 
^  Bauer  v.  Deuex  (1901)  166  X.  Y:  402,  60  N.  E.  30;  Chapman  v.  Forbes  (1890) 
123  N.  Y.  532,  26  N.  E.  3. 

"  Chapman  v.  Forbes,  sitpra,  footnote  54. 
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(1)  that  the  courts  could  and  should  be  given  a  discretionary  right  to 
refuse  to  permit  the  intervention  of  a  third  person,  where  the  issues  would 
really  be  confused  and  the  case  thus  be  made  a  difficult  one  to  try;" 

(2)  the  mere  fact  that  the  issues  might  become  somewhat  complicated  is 
no  adequate  reason  to  deny  a  form  of  relief  which  would  make  justice 
more  readily  accessible  and  less  expensive  both  to  litigants  and  to  the 
State.  As  stated  as  long  ago  as  1876  by  Professor  Pomeroy  in  the  first 
edition  of  his  pioneer  work  on  Code  Remedies  at  pages  492-3 :  °" 

"The  only  possible  objection  is  the  multiplication  of  issues  to  be 
decided  in  the  one  cause,  and  the  confusion  alleged  to  result  therefrom. 
This  objection  is  not  real :  it  is  the  stock  argument  which  was  constantly 
urged  in  favor  of  retaining  the  common-law  system  of  special  pleading, 
and  was  repudiated  when  the  codes  were  adopted  by  the  American 
States,  and  has  been  at  last  utterly  repudiated  in  England.  Complicated 
issues  of  fact  are  daily  tried  by  juries,  and  complicated  equities  are 
easily  adjusted  by  courts." 

The  objection  that  the  plaintiff  should  have  the  privilege  of  himself 
selecting  the  persons  to  be  parties  to  his  case  is  even  less  forceful  as  the 
speedy  administration  of  justice  with  respect  to  the  entire  controversy  is 
of  infinitely  greater  importance  than  the  whims  or  personal  desires  of  a 
particular  individual  who  happens  to  have  initiated  the  litigation. 

Xor  may  it  be  said  that  to  embark  upon  such  an  innovation  in  New 
York  would  be  to  experiment  in  an  untried  field.  There  has  been  a 
similar  provision  permitting  the  intervention  of  third  persons  not  par- 
ties to  the  action  in  the  Codes  of  California  and  lOwa  for  over  half  a 
century,**  and  as  appears  by  the  reported  cases  in  those  jurisdictions 
and  the  others  which  have  incorporated  similar  provisions  in  their  Codes 
of  Procedure,  the  provision  has  worked  very  well  indeed.^^ 

There  is  another  step  which  the  New  York  legislature  might  well 
have  taken,  one  which  appears  so  plainly  desirable  that  it  is  difficult  to 
understand  why  the  change  has  not  been  made.  Section  454  of  the  Code 
of  Civil  Procedure  makes  it  possible  to  sue  in  the  same  action,  persons 
severally  liable  upon  the  same  written  instrument,  including  a  promissory 
note  and  bill  of  exchange,  and  this  provision  has  been  incorporated  ver- 
batim in  the  Civil  Practice  Act.  The  courts  have  interpreted  this  section, 
and  very  properly,  so  ae  to  exclude  the  possibility  of  suing  in  the  same 
action,  persons  liable  as  guarantors,  even  though  the  obligation  of  such 
guarantors  is  evidenced  by  a  writing  on  the  same  piece  of  paper  as  that 
upon  which  other  persons  are  severally  liable  within  the  meaning  of 

•*  Compare  the  similar  provision  now  part  of  C.  P.  A.  §209,  supra,  footnote  45. 

"This  statement  appears  also  in  the  Fourth  Edition  (1904)  at  page  428. 

"California  Code  of  Civil  Procedure  %387.  which  appeared  in  substantially  the 
same  form  in  the  original  Practice  Act  §§659-61  (Statutes  1854,  Redding  ed.  p.  73, 
Kerr  ed.  p.  102  §§71-3.  Iowa,  Civil  Code  §3594,  which  found  its  origin  in  Revised 
Laws  of  1860  §2930  and  Iowa  Civil  Code  of  1873  §2683. 

*•  See  full  discussion  with  citation  of  many  authorities  in  Pomeroy,  Code 
Remedies  (4th  ed.)  pp.  420-6. 


NEW  YORK  CIVIL  PRACTICE  ACT  AND  RULES        125 

Section  454,  In  other  words,  if  a  person  writes  on  the  back  of  a  promis- 
sory note  "I  hereby  guarantee  the  payment  of  the  within  note"  and  adds 
his  signature,  he  is  not  "liable  on  the  same  written  instrument"  as  his 
obligation  is  not  that  of  an  endorser  but  that  of  a  guarantor  liable  upon  a 
separate  instrument,  even  though  written  on  the  same  piece  of-  paper.*® 
Similarly,  a  person  who  executes  at  the  bottom  of  a  lease  his  guarantee 
of  the  performance  by  the  tenant  of  all  the  covenants  on  his  part  to  be 
performed,  is  not  liable  upon  the  same  written  instrument  as  the  tenant.®^ 
Rule  7  of  the  New  Jersey  Practice  Act  covers  this  point  very  neatly 
by  adding:  "also  endorsers,  guarantors,  and  sureties,  whether  on  the  same 
or  by  a  separate  instrument,  may  all,  or  any  of  them,  be  joined  as  debend- 
ants."«2 

The  only  objection  which  it  is  believed  has  been  raised  in  New  York 
on  this  point  is  the  same  old  contention  that  the  issues  would  be  confused 
and  the  jury  called  upon  to  pass  on  such  a  variety  of  different  points 
as  to  make  for  possible  injustice. 

If  the  legislature  has  finally  disposed  of  this  bugbear  in  reference  to 
the  general  joinder  of  causes  of  action  and  parties  plaintiff,  there  is  no 
reason  in  justice  and  common  sense  why  it  cannot  also  be  disposed  of  as 
to  persons  not  originally  made  parties  to  the  action.  The  general  pro- 
visions, now  contained  in  Civil  Practice  Act,  §209,  that  separate  trials 
may  be  ordered  where  it  appears  that  a  joinder  of  parties  will  cause  em- 
barrassment or  delay,  would  appear  to  give  complete  protection  against 
injustice  in  any  case. 

-Harris  V.  Eldridgc  (N.  Y.  1879)  5  Abb.  N.  C.  278.  280.  ~ 

"Roehr  v.  Licbmann  (1896)  9  App.  Div.  247,  249,  41  N.  Y.  Supp.  489;  see  Straus 

V.  Hoadley  (1897)  23  App.  Div.  350,  48  X.  Y.  Supp.  239;  Isear  v.  Daynes  (1896)  1 

App.  Div.  557,  37  N.  Y.  Supp.  474. 
"  See  supra,  footnote  47. 
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§  8.    The  Basis  of  the  Juridical  Norm 

The  economic  or  moral  rule  becomes  a  rule  of  law  because  the 
mass  of  men  composing  a  given  group  understands  that  its  respect  is 
indispensable  for  the  maintenance  of  social  solidarity,  and  that  it  is 
just  for  it  to  receive  a  sanction.  The  rule  is  thus  formed  spontaneous- 
ly in  men's  minds.  The  great  merit  of  the  German  historical  school 
of  (the  first  half  of  the  19th  century  with  Niebuhr,  Puchta,  Savigny, 
Beseler,  is  to  have  understood  this.  Giercke  and  Zitelmann  today  are 
directly  connected  with  this  school.  " 

In  most  of  these  doctrines  appears  more  or  less  clearly,  but  cer- 
tainly, this  conception:  that  the  consciousness  which  supports  the  social 
norm  and  particularly  the  rules  of  law  is  that  of  the  social  group 
itself,  with  a  personal  reality  distinct  from  that  of  the  individuals  who 
constitute  it.  The  idea  is  not  new  since  it  is  found  under  a  form, 
slightly  different  but  nevertheless  identical,  among  the  Roman  law- 
yers who  said :  "Through  written  law,  the  people  expresses  its  will 
directly  and  explicitly ;  through  unwritten  law,  it  reveals  it  tacitly." 
(Gaius,  III,  §  82) 

The  idea  was  taken  up  again,  developed,  specified,  and  stated  in 
a  more  learned  form  by  the  historical  German  school  which  speaks 
of  the  spirit  of  the  people,  the  consciousness,  the  will  of  the  people, 
and  sees  in  it  the  basis  for  the  spontaneously  formed  rule  of  law. 
The  acts  of  men,  they  say,  seem  to  us  individual,  but  in  reality 
they  are  the  result  of  the  collective  consciousness  of  the  people. 

Puchta,  inquiring  into  the  foundation  of  the  obligatory  force  of 
customary  law,  says:  "If  it  is  true  that  customary  law  has  a  close 
and  necessary  interdejiendence  with  the  natural  thought  of  a  people  and 

*  The  previous  installments  of  this  article  were  published  in  the  Decem- 
ber, 1920  and  January,  1921  issues  of  the  Columbia  Law  Review  at  pages 
817  and  17,  respectively. 

"  One  must  rely  chiefly  on  1  Savigny,  Systetnc  du  droit  rotfiain,  (trans- 
lated by  Guenoux,  1840)  1  ct  seq.:  Vom  Beruf  unsrer  Zcit  fur  Gezetzgebung 
und  Rechtswissenschaft  (3rd  ed.  1840)  ;  Puchta,  Das  Gcwohnheitsrecht  (1828)  ; 
Beseler,  Volksrecht  und  Juristenrecht  (1843)  ;  Zitelmann,  Gewohnhcit  und 
Inrthum  (1883)  66  Archiv  fur  die  civilistische  Praxis  314  ct  seq.;  1  Gierkes 
Deutsches  Privatrecht  (1895)  160  e^  seq.  The  spontaneous  formation  of  law, 
as  of  all   social   institutions,  is   unanimously  admitted   by  modtrn   sociology. 

But  it  has  already  been  said  that  it  had  an  erroneous  tendency  to  assimi- 
late social  laws  to  biological  laws,  and.  on  the  other  hand,  to  my  knowledge 
there  is  no  sociological  philosopher  who  has  tried  to  determine  the  exact 
moment  when  a  social  norm  really  becomes  a  juridical  norm.  Jurists  should 
do  this,  and  in  France  the  only  one  who  has  really  tried  is  our  learned  col- 
league and  friend  Geny,  in  a  very  remarkable  work  to  which  we  must  con- 
stantlv  refer.  La  mcthode  d'intcrpretntion  et  sources  en  droit  prive  positif  (2nd 
ed.  1919)  317  ct  seq.;  Science  et  technique  en  droit  prive  positif  (Part  I,  1914; 
Part  II,   1915). 
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is  the  result  of  its  direct  activity  in  what  concerns  law,  the  question 
does  not  arise  .  .  .  Customary  law  exists  and  is  obligatory  for 
the  same  reason  which  causes  law  to  exist  and  to  be  obligatory,  be- 
cause there  is  a  consciousness  of  the  people,  because  there  are  peoples. 
For  as  soon  as  a  people  is  recognized  as  real,  an  activity  in  the  mind 
of  the  people  is  thereby  recognized,  a  moral  and  juridical  conscious- 
ness, and  since  customary  law  is  precisely  this  consciousness  in  its 
immediate  natural  formation,  customary  law  necessarily  comes  to 
exist  at  the  same  time  as  the  people."  {Loc.  cit.,  p.  177)  Puchta 
gives  a  very  bad  name  to  the  opinion  which  will  not  recognize  this 
collective  consciousness  of  the  people.  It  is,  he  says,  "an  artificial 
and  trivial  opinion,  because  it  is  the  opinion  of  common,  uneducated 
intelligences  which  stop  at  the  exterior  and  for  which  the  invisible 
does  not  exist."  {Loc.  cit.,  p.  154)  Later  Renan  accuses  of  coarse 
realism  those  who  deny  the  psychological  reality  of  great  collectivities. 

J.  J.  Rousseau  had  affirmed  the  existence  of  the  common  "Ego". 
of  the  general  will,  created  by  the  social  contract.  This  is  the  national 
will  on  which  the  political  institutions  of  democratic  peoples  have 
been  unanimously  founded  until  the  present  day.  The  classic  theory 
of  constitutional  law,  which  found  its  most  complete  expression  in  the 
book  of  the  learned  and  much  lamented  Professor  Esmein,  sees  the 
juridical  form  of  opinion  in  the  national  will  as  distinct  from  the  in- 
individual  wills  which  express  themselves  by  universal  suffrage. 
Many  modem  sociologists  and  historians  admit  the  reality  of  the  con- 
sciousness of  the  different  social  groups.  M.  Espinas  has  notably 
placed  particular  emphasis  on  this  point.  (1  Rei'ue  philosophique 
(1901)  478)  Renan  has  written:  "Nations  like  France,  Germany  and 
England  act  like  individuals  with  a  definite  character  and  mind ;  we 
can  reason  about  them  as  we  reason  about  a  person.  The  nation,  the 
church,  the  city,  have  a  more  real  existence  than  the  individual,  since 
the  individual  sacrifices  himself  for  these  entities  which  a  coarse 
realism  considers  pure  abstractions."  {Discours  et  fragments  philo- 
sophiqiics  89,  91,  99) 

I  have  always  opposed  these  conceptions  and  I  persist  more  than 
ever  in  the  opinion  that  this  personification  of  collectivities  is  only  an 
abstraction,  which  corresponds  to  nothing  real  and  which  might  have 
dangerous  consequences,  amounting  to  nothing  less  than  the  annihila- 
tion of  the  individual  and  his  complete  and  entire  absorption  in  the 
group.  It  also  results  from  this  opinion  by  a  logical  development 
that  all  value  is  denied  to  individual  acts ;  they  seem,  as  they  do  to 
Puchta.  only  manifestations  of  the  collective  consciousness  of  the 
group,  or,  as  with  many  contemporary  sociologists  only  the  social  con- 
sciousness and  will  are  recognized  as  having  any  value,  when  in   fact 

"*!    Puchta,  Das  Gewohnheitsrccht    (1828)    54,    132,    180. 
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there  are  and  have  always  been  individual  wills  and  consciousnesses 
which  revolt  against  the  pretended  social  "Ego".  If  these  individual 
acts  are  not  considered  as  such,  only  an  entirely  incomplete  idea  of 
social  facts  is  reached. 

Moreover,  he  who  affirms  the  existence  of  a  social  consciousness 
with  a  reality  distinct  from  the  individual  consciousness,  places  him- 
self on  entirely  extra-scientific  grounds.  In  spite  of  Kenan's  phrase, 
we  cannot  make  science,  even  social  science,  except  by  remaining  in  the 
completest  realism.  As  long  as  the  existence  of  the  material  founda- 
tion of  a  national  consciousness  has  not  been  proved  by  direct  observa- 
tion, it  is  not  allowable  to  affirm  its  existence  and  to  give  to  it  im- 
portance in  a  positive  doctrine. 

Still,  let  me  be  understood.  I  do  not  claim  that  human  societies 
are  not  realities,  that  modern  nations  are  not  realities ;  I  should  cer- 
tainly be  entirely  wrong  if  I  saw  in  them  only  abstractions.  Neither 
do  I  mean  to  claim  that  truly  social  acts  do  not  exist,  but  only  in- 
dividual acts.  On  the  contrary,  I  think,  and  to  think  otherwise  would 
be  going  against  the  evidence,  that  the  bond  which  unites  men  belong- 
ing to  the  same  group  is  truly  something  real.  I  have  already  shown 
that  it  consists  of  a  practical  interdependence  resulting  from  an  ex- 
change of  services  and  a  community  of  needs.  It  is  also  certain  that 
many  acts  have  a  social  character  because  they  are  the  result  of  the 
reactions  of  social  life,  or,  in  other  words,  because  they  are  deter- 
mined by  the  reciprocal  influences  which  individuals  living  in  society 
exercise  upon  each  other.  Finally,  there  is  no  doubt  that  most  of  the 
sentiments  and  ideas;  if  not  all,  which  make  up  the  content  of  in- 
dividual consciousnesses,  are  the  product  of  social  life,  that  they  are 
derived,  like  the  acts  they  inspire,  from  the  influence  which  individuals, 
members  of  the  same  group,  exercise  upon  each  other.  But  I  claim 
that  it  cannot  be  scientifically  affirmed  that  there  is  a  group  conscious- 
ness, a  group  will,  that  the  collectivity  is  a  real  person,  that  there  is 
really  a  personified  nation  with  a  consciousness  and  a  will.  I  claim 
that  to  speak  of  the  national  will,  the  national  soul,  is  to  speak  in 
metaphors,  nothing  more. 

Incontestably,  at  a  given  moment,  under  the  action  of  the  same 
causes,  under  the  influence  of  the  same  circumstances,  filled  with 
the  same  traditions,  aspiring  to  the  same  goal,  pursuing  even  the 
same  ideal,  the  members  of  the  same  national  group  think  the  same 
things,  and  wish  the  same  things.  At  certain  times,  the  interde- 
pendence which  unites  them  seems  closer  and  deeper.  At  periods  of 
struggle  for  the  defense  of  the  soil  against  barbarism,  as  at  certain 
times  in  the  history  of  France,  especially  as  during  the  great  war  just 
ended,  there  appears  among  people  of  the  same  country  such  an  in- 
timate unity  of  ideas,  of  sentiments,  of  spirit,  and  of  will,  that  the 
entire    nation    seems    to    form    only    one    being,    and    the    expression 
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''national  soul"  comes  naturally  to  the  lips  or  from  the  pen.  It  can 
be  said,  and  very  rightly,  that  never  has  the  unity  of  the  national 
soul  appeared  stronger  than  during  the  great  war,  and  that  the  French 
soul  by  its  valor  and  its  perseverance  saved  the  world  and  civiliza- 
tion. Still,  this  is  a  literary  formula  and  nothing  more.  In  reality  it 
is  the  French  people,  taken  individually,  who  suffered,  who  willed, 
wiho  acted.  It  is  the  French  people  who  fought ;  it  is  they  who  in 
their  individual  consciousnesses  understood  that  they  owed  it  to  them- 
selves to  struggle  with  all  their  energy  against  the  barbarous  in- 
vader. No  social  consciousness  is  in  evidence  anywhere.  Let  us  hold 
to  the  coarse  realism  of  which  Renan-  speaks ;  there  are  only  in- 
dividuals and  individual  consciousnesses ;  scientifically,  only  the  exist- 
ence of  individuals  and  of  individual  consciousnesses  can  be  affirmed. 

All  the  efforts  undertaken  to  demonstrate  this  pretended  social 
consciousness  come  back  to  the  explanation  Jean  Jacques  Rousseau 
gave  of  it ;  according  to  him  it  is  a  result  of  the  social  contract,  or, 
more  exactly,  of  the  tacit  assent  which  all  the  members  of  a  group 
give  to  common  life.  "Immediately,"  he  writes,  "instead  of  the 
particular  person  of  each  contracting  party,  this  act  of  association 
produces  a  moral  and  collective  body  composed  of  as  many  members 
as  the  assembly  has*  voices,  and  which  receives  its  unity,  its  common 
'Ego*,  its  life,  its  will,  from  this  very  act."  (Contrat  social.  Book  I, 
Chap.   6.) 

Who  does  not  see  that  this  is  only  a  gratuitous  assertion !  Be- 
cause one  thousand,  or  two  thousand  people  wish  the  same  thing,  are 
directed  by  the  same  purpose,  wish  to  act  in  common  to  achieve  the 
same  object,  a  consciousness  and  a  will  are  not  formed  as  a  result, 
a  personality  at  the  same  time  one  and  collective  and  distinct  from 
those  of  the  thousand,  or  the  two  thousand  contracting  individuals. 
This  has  been  said  a  hundred  times ;  it  is  self-evident,  and  it  is 
useless  to  insist  upon  it.  Sociologists  and  lawyers  who  wish  to  place 
behind  the  conscious  activities  of  individuals  (which  in  fact  are  usually 
the  results  of  reciprocal  reactions  of  individuals  belonging  to  the 
same  group)  a  coUectve  consciousness  as  the  foundation  of  those  in- 
dividual activities,  proceed  exactly  as  the  ancient  physiologists  who 
placed  an  imaginary  entity  which  they  called  the  vital  principle 
behind  the  vital  phenomena  of  organic  cells ;  or  again  as  the  psycho- 
logists who  place  behind  directly  observable  physical  phenomena  an 
assumed  thinking  substance,  the  soul,  in  which  men  can  doubtless  believe 
if  they  feel  the  need,  but  whose  existence  cannot  be  scientifically  ad- 
mitted because  it  is  unproved  and  unprovable. 

The  foundation  of  social  norms  in  general,  and  of  the  juridical 
norm  in  particular,  can  be  only  the  consciousness  of  the  individuals, 
until  there  be  the  proof  to  the  contrary,  proof  which  it  can  be  said 
without  presumption  will  never  be  made. 
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When  I  say  that  a  juridical  norm  exists  at  the  moment  when  the 
mass  of  individuals  composing  a  given  society  understand  that  the 
interdependence  which  unites  them  would  be  gravely  compromised  if 
this  rule  were  not  given  a  sanction,  and  that  at  the  same  time  this 
same  mass  of  individuals  feels  that  it  is  just  for  this  sanction  to 
exist,  I  mean  that  it  is  the  individuals  taken  separately  and  personally 
who  have  this  consciousness.  Professor  Jellinek  wrote  that  it  is  the 
belief  of  the  members  of  one  whole  nation  in  the  existence  of  a 
rule  of  law  which  constitutes  the  rule  of  law.  Zitelmann  declares 
"that  the  obligatory  force  of  law  is  only  and  can  only  be  psychological ; 
that  is,  that  the  conception  of  the  obligatory  force  of  a  certain  ordi- 
nance is  formed  according  to  our  faculties,  for  definite  causes  and  in 
definite  circumstances".     Both  are  right, 

§  9.    Thb  Obligatory  Force  of  the  Juridical  Norm 

Can  the  obligatory  force  of  a  juridical  norm  such  as  I  have 
just  described  be  logically  conceived?  Many  intelligent  men  reply 
"no".  They  declare  that  to  recognize  obligatory  force  in  a  norm  so 
understood  is  contradictory  in  itself ;  that  a  fact  cannot  serve  as  the 
foundation  for  a  rule  of  conduct,  that  an  individual  sentiment  cannot 
be  the  source  of  an  obligation  for  individuals.  This  objection  has 
already  been  met,  and  I  think  I  have  shown  in  §§  4  and  5  that  all  the 
objections  made  to  my  former  studies  are  reduced  to  this.  The  time 
has  come  to  discuss  it  thoroughly. 

An  understanding  must  be  reached  on  the  import  and  position 
of  the  question.  What  do  we  mean  by  saying  that  a  rule  has  a 
juridically  obligatory  force?  I  have  already  pointed  out  (§§  2  and  4) 
that  in  my  mind  when  I  say  that  a  social  norm  is  obligatory,  it  does 
not  mean  that  it  creates  either  a  duty  of  a  metaphysical  nature  as  a 
burden  to  some  person,  or  a  right  to  the  profit  of  another.  The 
idea  of  duty  can  only  be  conceived  as  a  diminution  of  the  extent 
of  the  will  of  a  given  person ;  it  is  an  inhibition  of  the  will.  Now, 
it  is  evident  that  a  purely  human  rule  cannot  create  this.  The  human 
will  exists;  it  is  what  it  is.  We  see  its  manifestations;  we  know 
not  and  shall  never  know  its  inner  essence,  and,  consequently,  the 
extent  of  its  power.  Unless  a  belief  in  the  supernatural  wills,  the 
theocratic  authorities  of  which  Auguste  Comte  spoke,  is  accepted,  a 
human  rule,  whatever  it  may  be,  cannot  modify  the  very  essence  of 
the  individual  will,  or  diminish  the  extent  of  its  powers.  No  more 
can  it  modify  this  essence  of  the  human  will  by  adding  to  it,  by 
increasing  its  power,  by  giving  it  a  power  which  it  does  not  possess 
naturally;  in  short  by  investing  it  with  a  legal  right.  Endless 
controversies  have  arisen  on  the  nature  of  legal  right.  This  is 
not   astonishing   since   the   conception    of    legal    right    is   only   a    meta- 
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physical  hypothesis.  Whatever  definition  be  given  it,  it  must  always 
appear  as  an  extension  of  the  human  will,  a  power  which  belongs 
to  certain  wills  and  does  not  belong  to  certain  others,  a  modifica- 
tion of  the  essence  of  the  human  will  made  by  adding  to  it.  A  rule, 
obligatory  in  the  sense  that  it  creates  laws  to  the  advantage  of 
some  person  for  whom  certain  obligations  must  be  performed,  can 
emanate   only    from   a   superior   power. 

Now  since  the  existence  of  such  a  power  is  within  the  field  of 
religious  or  metaphysical  faith  but  outside  of  the  field  of  science,  in 
speaking  of  the  obligatory  force  of  a  juridical  norm,  we  cannot  take 
it  in  the  above  sense.  We  can  only  take  it  from  the  positive,  human, 
social  point  of  view.  For  us,  to  say  that  a  norm  is  obligatory,  like 
the  social  norm,  means  simply  that  at  a  given  moment,  in  the  group 
under  consideration,  if  this  norm  is  violated,  the  minds  of  the  mass 
understand  that  it  is  just,  according  to  the  sentiment  of  justice  which 
they  have  at  that  time,  and  that  it  is  necessary  for  the  maintenance 
of  social  interdependence,  that  whatever  conscious  force  there  is  in 
the  group  should  intervene  to  repress  this  violation.  To  give  another 
sense  and  another  import  to  the  obligatory  force  of  a  rule  of  law 
is  to  depart  from  reality  and  enter  into  the  realm  of  metaphysical 
hypothesis.  Moreover,  let  me  repeat  that  in  speaking  of  what  the 
mass  of  individuals  admits  as  just,  I  mean  "just"  also  in  an  entirely 
relative  and  contingent  sense,  according  to  the  sentiment  of  justice 
as  I  have  already  described  it. 

Once  this  is  understood,  it  is  evident  that  a  rule,  founded  only 
on  the  consciousness  which  the  individuals  in  a  group  have  of 
solidarity  in  this  group,  and  on  the  sentiment  of  justice  with  which 
they  are  imbued,  can  acquire  a  juridically  obligatory  force,  and  can 
possess  juridical  value, — what  the  Germans  call  juristiche  Geltung. 
This  rule,  by  hypothesis,  not  yet  formulated  in  a  positive  law,  be- 
comes clear  to  men's  minds  at  the  moment  when  acts  in  opposition  to 
it  are  performed  in  the  group.  A  few  spirits  more  enlightened  than 
the  common  run  can  perceive  it  in  itself,  and  by  their  influence 
hasten  the  formation  of  this  idea  in  the  consciousness  of  the  mass. 
But  it  is  the  violation  and  repeated  violation  of  a  rule  which  makes 
that  rule  clear  to  the  mass.  Sociological  observation  of  primitive 
societies  has  proved  this  and  what  happens  even  in  modem  societies 
completes  its  demonstration.  How  many  things  there  are  which  were 
not  forbidden  by  the  penal  law  which,  by  their,  repetition  and  fre- 
quency, have  made  apparent  to  all  the  existence  of  the  norm  which 
forbade  them,  and  caused  the  making  of  a  positive  law  which  did 
not  create  but  only  affirmed  this  pre-existing  norm.  When  this  is 
pointed  out,  it  is  easily  perceived  that  once  the  rule  is  understood 
by  the  consciousness  of  the  mass,  this  consciousness,  when  the  rule  is 
violated,  rises  and  demands  that  all  the  force  in  the  group  intervene 
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to  repress  the  violation,  to  chastise  him  who  is  gpailty  of  it,  and  to 
force  him  directly  or  indirectly  to  perform  the  act  which  is  com- 
manded. This  intervention  of  collective  force  will  take  place  in 
different  ways  according  to  the  degree  of  social  organization.  In 
societies  where  there  is  not  yet  any  political  differentiation,  the  victim 
of  the  violation  of  law  intervenes  alone  or  with  the  help  of  a  few 
others.  As  soon  as  a  beginning  of  differentiation,  of  political  organi- 
zation, appears,  it  is  a  chief  who  intervenes  to  assure  this  sanction, 
and  if  he  does  not  intervene,  he  himself  loses  his  position  of  chief 
which  he  owes  only  to  the  confidence  which  the  individuals  of  the 
group  have  in  him  and  in  his  power  to  give  a  sanction  to  the  law 
of  the  group.  The  chief  intervenes  directly  to  assure  the  sanction, 
or  indirectly  by  protecting  the  victim  who  intervenes  himself  with 
his  own  means  of  compulsion. 

In  societies  which  have  reached  a  high  degree  of  differentiation 
and  political  organization,  there  are  regulated  and  fixed  processes  of 
law.  But  the  same  thing  happens ;  the  same  social  phenomenon 
always  appears.  When  certain  acts  are  performed  and  they  appear 
to  the  mass  of  individual  consciousnesses  to  atack  both  the  social 
solidarity  and  the  sentiment  of  justice  of  the  period  and  the  group, 
they  appear  as  the  violation  of  a  norm,  which  has,  from  then  on,  a 
juridically  obligatory  character,  because  it  seems  to  all  legitimate  and 
necessary  for  the  organized  legal  process  to  be  put  in  motion  to 
bring  about  the  sanction  of  the  rule.  This,  and  this  alone,  constitutes 
the  obligatory  force  of  a  rule  of  law. 

This  conception  of  it  also  refutes  an  objection  of  another  kind, 
made  by  the  partisans  of  the  idea  of  a  collective  consciousness  of  the 
people  which  has  a  real  existence.  The  objection  consists  in  saying 
that  the  obligatory  force  of  law  can  be  explained  only  if  the  source 
of  the  juridical  norm  is  admitted  to  be  in  the  consciousness  and  the 
will  of  the  personified  collectivity,  because  then  it  emanates  from  a 
personality  superior  to  the  individuals  and  thereby  only  can  it  be 
imposed  upon  them. 

It  is  well  known  that  this  is  the  opinion  of  the  historical  German 
school.  The  rule  of  law  is  imposed,  they  say,  because  it  is  engendered 
by  the  collective  consciousnes  of  the  people,  which,  as  such,  is  superior 
to  the  individual  consciousness.  He  who  speaks  of  a  consciousness  of 
the  people  autonomous  and  distinct  from  individual  consciousness, 
implies  at  the  same  time  a  general  will,  a  will  of  the  entire  collectivity 
making  up  one  person,  a  will  of  the  people  or  national  will,  superior 
by  nature  to  individual  wills.  The  rule  of  law  expressed  in  written 
law  is  imposed  upon  individuals  because  the  written  law  is  the  formal 
expression  of  the  consciousness  and  will  of  the  people.  Rules  of  law 
in  the  form  of  custom  are  imposed  because  they  emanate  from  the 
conscious  but  tacit  will  of  the  people. 
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"This  direct  consciousness  of  the  people",  writes  Puchta,  "exists 
in  the  individual  members  of  the  people  .  .  .  Their  conscious- 
nesses have  a  role  here  in  so  far  as  their  direct  foundation  is  this 
natural  community  .  .  .  To  define  this  reality  still  more  precise- 
ly, this  consciousness  of  the  people  appears  in  the  consciousnesses  of 
the  members  and  thereby  necessarily  also  in  the  acts  which  are 
directed  by  this  consciousness,  and  which  are  thus  the  application, 
the  exercise  of  law.  Such  acts  considered  by  themselves  {'fiir  sich' 
in  Hegelian  terminology)  are  doubtless  the  acts  of  the  individuals 
who  perform  them ;  but  at  the  same  time  there  is  something  collective 
in  them  which  consists  in  the  fact  that  they  proceed  from  a  collective 
consciousness,  from  a  spirit  of  the  people  .  .  .  Through  in- 
dividuals taken  as  such,  no  law  can  exist,  no  customary  law,  no  legis- 
lative law,  no  law  of  jurists.  The  consciousness  of  an  individual  does 
not  make  law ;  and  if  there  is  a  common  consciousness,  the  com- 
munity by  which  law  is  engendered  comes  from  a  union  of  individuals 
wherein  they  do  not  exist  as  individuals  .  .  .  The  source  of 
customary  law  is  the  natural  adhesion  of  the  consciousness  of  the 
people.  This  consciousness  of  the  people  takes  form  in  custom. 
(Sitte)  ...  If  customary  law  has  this  close  and  necessary-  inter- 
dependence with  the  natural  thought  of  the  people  and  is  the  result 
of  their  natural  activity  in  what  concerns  law,  in  reality  the  question 
as  to  whether  and  why  customary  law  has  any  authority  as  law,  does 
not  arise:  customary  law  exists  and  has  authority  (gilt)  for  the  same 
reason  that  law  has  authority."  I  have  already  said  that  the  opinion 
of  those  who  did  not  admit  this  consciousness  of  the  people,  but 
only  individual  consciousnesses,  has  been  termed  by  Puchta  trivial  and 
superficial;  "trivial",  he  says,  "because  it  is  peculiarly  the  opinion  of 
common,  uneducated  intelligence  which  stops  at  the  exterior  of  things 
and  for  which  the  invisible  does  not  exist." 

Nevertheless,  there  are  eminent  jurists  who  think  that  the  juridical 
norm  has  as  its  source  and  foundation  individual  consciousness  and  not 
this  assumed  collective  consciousness  of  the  people.  Notably  Zitel- 
mann  criticizes  the  doctrine  of  Puchta  and  writes,  to  my  mind  very 
justly,  thus:  "The  characteristic  belief  underlying  the  whole  theory  of 
the  historic  school  is  that  a  collective  psychical  phenomenon  really 
exists ;  it  is  called  the  collective  consciousness  of  the  people ;  it  must 
be  the  consciousness  of  the  collectivity,  not  necessarily  of  all  the  in- 
dividuals, and  so  something  different  from  the  sum  of  the  juridical 
consciousnes  of  the  individuals.  I  consider  the  existence  of  a  col- 
lective consciousness  so  understood  as  indefensible,  as  impossible.  At 
the  risk  of  passing  for  a  vulgar  materialist,  I  deny  it.  This  is  no 
case  for  speculation ;  we  must  see  what  exists  in  fact.  My  opinion  is 
that  in  the  formation  of  the  idea  of  a  collective  consciousness,  in  the 
sense  of  an  autonomous  consciousness,  distinct  from  the  sum  of  indi- 
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vidual  consciousnesses,  and  yet  real,  there  is  an  absolutely  inadmis- 
sible transposition,  into  a  foreign  field,  of  an  idea  taken  from  ex- 
perience." ^" 

The  doctrine  that  affirms  that  the  rule  of  law  finds  its  founda- 
tion in  the  collective  consciousness,  in  the  will  of  the  group  imposed 
upon  individuals,  proceeds  also  from  the  false  idea  which  has  been 
formed  of  the  character  of  the  obligatory  force  of  law,  of  the 
Gcltiiug  of  the  juridical  nonn.  It  is  because  men  have  always  been 
dominated  by  the  idea  that  it  contained  a  true  command  spoken  by  a 
superior  will  to  a  subordinate  will,  that  it  involved  a  modification  of 
the  very  essence  of  the  individual  wills  to  which  it  was  spoken. — it  is. 
I  say,  because  men  have  been  dominated  by  this  idea,  that  they  have 
wished  to  connect  the  obligatory  force  of  law  to  a  principle  superior 
to  humanity.  For  the  same  reason,  when  they  have  at  last  laid  aside, 
and  rightly,  what  was  only  a  supernatural  explanation,  that  is,  none  at 
all,  and  have  wished  to  keep  in  the  l.old  of  nature,  they  have 
imagined  the  existence  of  these  two  kinds  of  consciousne.ss  which 
must  have  a  real  and  distinct  existence  and  must  have  a  hierarchical 
relation:  consciousness  of  the  collectivity  f»r  superior  consciousness; 
individual  consciousness  or  subordinate  con-piousness.  But  the  asser- 
tion that  there  exists  a  collective  consciousness  of  the  people,  distinct 
from  individual  consciousness,  has  no  more  value  than  the  assertion 
of  a  supernatural  entity  imposing  a  rule  of  law  upon  men. 

On  the  other  hand,  this  assertion  becot.HS  absolutely  useless  if  we 
hold  to  what  was  said  at  the  beginning  of  this  paragraph ;  namely,  that 
to  speak  of  the  obligatory  force  of  the  rule  of  law  is  to  say  that  the  in- 
tervention of  the  social  force,  that  is  of  all  the  material  force  of  a  group, 
to  assure  the  sanction  of  the  norm,  appears  necessary  and  legitimate  to 
the  mass  of  individuals  com|)Osing  the  group.  For  this  purpose,  what 
difference  does  it  make  whether  or  not  there  is  a  collective  conscious- 
ness? It  is  the  individuals  who  act  and  who  think.  We  shall  be  told  in 
philosophic  language:  for  themselves  ifiW  sich)  the  acts  and  thoughts 
of  individuals  are  individual  acts  and  thoughts ;  but  in  themselves 
(an  sich)  they  are  social  acts.  Pure  verbalism!  Individuals  think 
and  act.  From  the  moment  that  they  live  in  society,  they  are  con- 
scious of  their  subjection  to  certain  rules  of  conduct.  These  rules 
are  of  different  kinds.  Whatever  they  are,  they  exist,  because  the 
individuals  taken  individually  are  conscious  that  they  should  exist 
and  that  they  are  both  the  condition  and  the  consequence  of  social 
life.  As  far  as  the  rule  of  customs  and  the  economic  rule  are  con- 
cerned, it  is  admitted  that  they  find  their  basis  in  individual  con- 
sciousnesses and  wills.  Why  should  it  be  otherwise  with  the  rule  of 
law    which    is    only    a    moral    or    economic    rule,    receiving    a    sanction 

^"  Gczvohnhcit    uiul    Irrtluim    (1883)    66    Archiv   fur    civilistischc   Praxis    419. 
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from  social  compulsion,  under  the  action  of  the  double  sentiment  of 
sociality  and  justice. 

To  sum  up,  we  must  choose.  Either  the  obligatory  force  of  the 
juridical  norm  must  be  connected  with  an  absolute  principle,  revealed 
to  man  by  a  superftatural  power,  in  which  case  this  norm  creates 
duties  and  rights  in  the  metaphysical  sense  of  the  word ;  or  else  a 
purely  human  foundation  must  be  given  to  the  juridical  rule,  and  in 
this  case  if  it  has  an  obligatory  force,  it  can  only  be  in  the  sense 
already  explained,  that  is,  a  force  consisting  in  the  fact  that  it 
receives  a  sanction  and  is  guaranteed  by  the  setting  in  motion  of 
social  compulsion.  Then,  it  finds  its  foundation  naturally  in  the 
adhesion  of  individual  consciousnesses  whose  content  the  observer 
determines,  infinitely  changing,  continually  varying  with  times  and 
countries,  but  always  connected  with  ihe  fact  of  a  social  solidarity 
which  is  always  felt,  and  with  the  sentiment  of  justice,  variable  in  its 
manifestations,  but  permanent  in  its  principle. 

If  the  juridical  norm  so  understood  be  called  natural  law,  if  we 
are  told,  as  M.  Geny,  M.  Platon  and  M.  Charmont  tell  us,  that  this 
is  going  back  to  natural  law,  I  do  not  contradict  them.  Only,  we  must 
understand  each  other  about  terms,  and  we  should  designate  different 
things  by  different  words.  Up  to  the  present,  the  name  "natural  law" 
has  been  given  to  law  conceived  as  being  founded  on  a  superior  prin- 
ciple always  identical  in  its  essence  though  variable  in  its  manifesta- 
tions, ideal,  absolute  law,  which  men  should  work  to  approach  more 
closely  each  day.  The  juridical  norm  as  I  understand  it  is,  on  the 
contrary,  the  contingent  result  of  facts ;  it  is  in  perpetual  evolution. 
It  is  possible  that  human  societies  are  tending  toward  a  certain  end, 
I  do  not  deny  it ;  but  I  do  not  know  what  this  end  is.  Men  in  the 
same  group  have  a  close  interdependence  without  which  individual 
life  would  be  impossible.  They  have  the  feeling  that  the  observation 
of  certain  rules  is  necessary  to  assure  their  social  life  and  their 
individual  life  which  depends  on  it ;  they  have  the  feeling  that  it  is 
just  for  these  rules  to  receive  sanction  and  these  rules  are  what  we 
call  juridical  norms.  I  am  willing  that  they  be  called  natural  law, 
but  let  an  agreement  be  reached  and  a  recognition  rriade  that  entirely 
different  things  are  being  designated  by  the  same  expression. 

§  10.    Custom  and  Jurisprudence 

The  foundation,  character,  and  object  of  the  rule  of  law  once 
defined,  it  remains  for  us  to  show  how  it  appears  to  the  observer,  and 
this  brings  us  to  the  problem  of  custom,  jurisprudence,  and  positive 
law. 

The  problem  is  usually  stated  thus :  are  custom,  jurisprudence, 
and  legislation  sources  of  law?  If  they  are,  have  they  the  same 
amount  of  energy?     How  and  why  are  they  sources  of  law? 
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The  problem  is  badly  stated ;  what  precedes  shows  why.  To  ask 
whether  a  certain  social  element  is  a  source  of  law,  is  to  ask  whether 
this  social  element  makes  a  rule  obligatory  in  the  sense  already  ex- 
plained, that  is,  whether  it  appears  to  the  mass  of  individual  con- 
sciousnesses to  legitimize  the  intervention  of  all  the  compelling  force 
in  a  given  society  to  furnish  a  sanction  for  this  rule.  Now,  the  only 
social  element  which  can  give  this  character  to  a  rule  is  the  con- 
sciousness existing  in  the  mass  of  individuals  composing  the  group 
that  it  is  necessary  for  the  maintenance  of  social  solidarity  and  that  it 
is  just  for  a  sanction  of  social  constraint  to  intervene.  Now,  neither 
custom  nor  jurisprudence,  nor  legislation  itself,  constitute  in  them- 
selves this  element,  which  is,  according  to  Zittelmann's  expression, 
a  purely  psychological  element.  They  only  allow  the  observer  to 
ascertain  it.  According  to  the  formula  which  I  used  before,  I  say 
that  custom,  jurisprudence  and  legislation  are  not  sources  of  law,  but 
ways  of  ascertaining  the  rule  of  law. 

Let  us  consider  custom  first.  To  understand  the  import  of  my 
proposition,  it  is  important  to  come  back  briefly  to  the  distinction 
already  explained  (§6)  between  constructive  rules  of  law  and 
standardizing  rules  of  law. 

The  standardizing  rule  of  law  is  a  prohibitive  or  imperative  dis- 
position. The  constructive  rule  of  law  determines  the  measures  used 
to  assure  the  realization  of  the  prohibition  or  of  the  command,  the 
performance  of  the  act  imposed,  the  suppression  of  the  prohibited 
attitude,  the  punishment  of  the  forbidden  act.  The  existence  of 
constructive  rules  incontestably  implies  a  political  differentiation  in 
the  social  group  under  consideration,  no  matter  how  rudimentary 
it  may  be;  I  mean  a  differentiation  between  the  weak  and  the  strong, 
between  those  who  control  a  social  force  and  the  other  individuals ; 
in  a  word,  between  governors  and  governed.  These  rules  are  really 
addressed  exclusively  to  the  governors,  when  this  word  is  taken  in  as 
broad  a  sense  as  possible  to  designate  all  those  in  the  group  who  con- 
trol a  power  of  constraint  in  any  form. 

When  this  is  understood,  if  everything  that  appears  to  be  a 
customary  juridical  rule  is  examined,  it  should  be  recognized  that  it 
is  never  anything  but  a  constructive  rule,  whatever  domain  of  law 
be  considered.  To  demonstrate  this  completely,  it  would  obviously 
be  necessary  to  make  a  detailed  historical  study,  which  cannot  be 
undertaken  here.     It  is  enough  to  give  a  few  examples. 

Incontestably,  it  is  in  the  domain  of  penal  law  that  juridical  cus- 
toms appeared  earliest.  All  that  we  know  of  primitive  populations  and 
of  very  ancient  Germanic  and  Roman  customs  tends  to  prove  this. 
It  is  according  to  custom  that  he  who  controls  force  intervenes.  For 
instance,  in  the  period  when  private  vengeance  is  permitted,  he  inter- 
venes according  to  custom  to  protect  it.     When  the  repression  of  the 
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infraction  consists,  as  in  ancient  Germanic  populations,  in  a  reparation 
owed  by  the  author  of  the  infraction  to  the  victim  or  his  family, 
the  chiefs  who  control  force  intervene  to  compel  the  payment  of  the 
indemnity.  If  all  the  ancient  forms  of  penal  law  are  examined,  it 
will  always  be  seen  that  custom  determines  the  measures  used  to 
give  sanction  to  the  penal  norm.  It  does  not  create  the  norm ;  it 
creates  only  the  measures  used  to  furnish  it  with  a  sanction.  If 
custom  constitutes  an  obligatory  rule,  it  is  not  by  itself,  it  is  not  be- 
cause custom  is  a  source  of  law,  but  simply  because  the  measures 
resulting  from  usage  have  as  object  and  result  the  realization  of  a 
juridical  norm,  which  is  obligatory  in  itself  for  the  reasons  already 
shown. 

It  is  not  custom  which,  at  a  given  moment,  created  the  norm 
forbidding  murder  or  theft  in  a  society.  Custom  only  created  the 
measures  used  to  furnish  this  prohibition  with  a  sanction.  There  is 
then  no  necessity  for  trying  to  find  an  explanation  for  the  juridically 
obligatory  force  of  custom,  the  "rechtliche  Geltung"  of  custom,  accord- 
ing to  the  German  expression.  The  numerous  systems  which  have 
been  propounded  on  this  point  have  no  raison  d'etre;  the  question  does 
not  arise.  Custom  creates  the  measures  used  to  give  sanction  to  a 
norm  which  existed  before  custom  and  which  is  obligatory  in  itself; 
it  receives  all  its  force  from  the  norm  to  which  it  tends  to  give  a 
sanction.  For  the  observer,  it  is  a  convenient  way  of  getting  a  con- 
ception of  this  norm ;  it  is  a  way  to  ascertain  objective  law  and  nothing 
more. 

What  I  say  of  custom  in  the  domain  of  penal  law  is  as  true  in  the 
domain  of  civil  law  and  particularly  of  the  law  of  contracts.  In 
Roman  law  and  in  very  ancient  French  law,  the  formalism  regulating 
contracts  created  by  customs  is  only  a  totality  of  material  measures 
used  to  assure  the  realization  of  the  norms  regulating  the  rela- 
tions of  individuals  among  themselves  and  especially  of  those  obliging 
contracting  parties  to  respect  the  agreements  entered  into.  The 
measure  is  often  crude  and  sometimes  goes  beyond  the  purpose  sought. 
But  this  is  only  because  it  is  inadequate,  a  fact  which  is  not  at  all 
surprising  in  societies  where  civilization  is  little  developed.  It  is  not 
less  true  that  all  the  juridical  rites  created  by  custom  in  populations 
whose  history  we  know  contain  rules  of  a  constructive  nature  whose 
goal  is  not  in  themselves,  but  which  tend  to  realize  a  norm  whose 
existence  they  reveal  to  us.  The  obligatory  character  of  ritual  custom 
receives  its  force  from  this  norm  itself,  of  which  it  is  only  »  develop- 
ment. It  establishes  nothing  but  the  constructive  measure  of  an 
already  existing  standardizing  rule. 

When,  later,  formalism  disappears  and  custom  comes  to  supple- 
ment the  silence  of  the  contracting  parties  and  to  determine  the  extent 
and  the  import  of  the  clauses  of  contra'cts,  it  still  appears  to  us  with 
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the  same  character  of  an  exclusively  constructive  rule.  It  is  addressed 
only  to  the  public  agents  whose  duty  is  to  assure  the  realization  of 
law.  The  contracting  parties  can  make  detailed  agreements.  If  they 
do  not  do  this,  the  judge  applies  custom,  (that  is  the  agreement  usual- 
ly made),  to  interpret  agreements;  it  must  naturally  be  conjectured 
that  the  parties,  not  having  explained  themselves,  wished  to  refer  to 
custom.  Thus  custom  contains  no  injunction  addressed  to  individuals, 
but  only  a  rule  of  interpretation  for  the  judge.  To  repeat,  it  estab- 
lishes only  technical  measures  to  realize  a  juridical  norm,  that  which 
demands  respect  for  agreements.  It  does  not  create  this  norm.  It  is 
not  a  source  of  law,  properly  so-called,  any  more  than  before. 

Perhaps  it  might  be  claimed  that  certain  customs  are  different — 
for  instance,  that  which  regulates  the  order  of  succession — because 
at  first  sight  there  does  not  seem  to  be  any  standardizing  rule  to  sup- 
port it.  Nevertheless,  even  with  these  customs,  I  think  that  they  are 
only  secondary  rules,  based  on  an  underlying  juridical  norm  whose 
realization  they  tend  to  assure.  In  fact  let  it  be  noted  that  every 
system  of  succession  is  based  on  a  certain  conception  of  the  family 
and  that  the  historic  evolution  of  the  family  is  directly  and  clearly 
manifested  in  the  evolution  of  systems  of  succession.  It  would  be 
easy  to  illustrate  this  proposition  by  numerous  examples  taken  from 
Roman  law,  from  ancient  French  law,  from  modern  law.  The  stand- 
ardizing rule  which  serves  as  a  foundation  for  the  customs  regulating 
succession  is  perceived,  then,  in  the  statute  of  the  family  itself,  in  a 
certain  conception  of  the  family  at  a  given  moment,  in  the  norm  which 
settles  that  the  individuals  who  have  sprung  from  the  same  origin  shall 
remain  more  or  less  closely  united. 

Nowhere  does  the  purely  constructive  and  technical  character 
of  custom  appear  more  clearly  than  in  commercial  law,  which,  at  the 
legislative  stage  of  juridical  evolution  which  we  have  reached  at 
present,  remains  most  particularly  the  domain  of  custom.  All  the 
processes  which  were  first  created  by  commercial  custom  and  often 
confirmed  later  by  legislation,  have  no  other  object  than  to  determine 
rapid  means  for  the  realization  and  sanction  of  legal  relations,  usually 
concerned  with  contracts.  They  all  have  as  foundation  the  norm  de- 
manding respect  for  agreements.  These  processes  became  general 
because  in  usage  they  were  seen  to  be  convenient  and  practical. 
Thus  judges  came  to  recognize  them  and  to  guarantee  them.  They 
have  acquired  an  obligatory  force  for  the  judge  and  for  him  only; 
individuals  are  not  obliged  to  have  recourse  to  them.  All  the  ele- 
ments of  commercial  customs  are  exclusively  technical  processes, 
always  receiving  their  value  from  the  norm  behind  them.  In  the 
interpretation  of  commercial  agreement,  in  which  custom  plays  such 
an  important  part,  all  that  I  have  already  said  concerning  the  agree- 
ments of  civil  law  finds  its  application. 
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Finally,  in  the  domain  of  public  law,  the  exclusively  constructive 
character  of  custom  is  obvious.  It  is  the  practce  followed  exclusively 
by  public  agents  which  constitutes  the  custom  causing  the  technical 
rule.  It  is  because  those  who  control  force  have  acquired  the  habit 
of  proceeding  in  such  and  such  a  way  to  furnish  a  sanction  for  a  pre- 
existing rule  that  they  feel  themselves  obliged  to  continue  to  pro- 
ceed in  this  way.  How  can  the  consciousness  of  the  people  be 
spoken  of  here  since  the  mass  of  individuals  does  not  intervene  at 
all,  but  only  a  small  group  who  control  power,  the  governors  or  their 
agents.  The  method  of  procedure  which  they  use  becomes  little  by 
little  a  rule  of  law,  because  its  object  is  to  furnish  a  sanction  for 
a  rule  which  has  profoundly  penetrated  the  mass  of  minds,  a  rule 
which  they  conceive  necessary  for  social  solidarity  and  in  conformity 
with  justice.  Examples  proving  this  are  abundant.  It  is  enough  to 
point  out  one  of  the  most  interesting  creations  of  custom  in  modern 
law,  appeal  from  excess  of  authority.  It  is  nothing  but  the  creation 
of  a  technical  procedure,  a  legal  process,  to  give  a  sanction  to  the 
norm  which  has  so  profoundly  penetrated  the  modern  juridical  con- 
sciousness, according  to  which  no  individual  decision  can  be  made 
except  in  conformity  with  a  disposition  which  has  been  pre-established 
and  published  in  accordance  with  some  regular  method. 

When  custom  is  so  understood,  I  have  already  said  that  the  in- 
terminable controversies  on  the  point  of  knowing  whether  custom 
is  a  source  of  law  and  how  it  can  be  a  source  of  law,  become  useless. 
At  the  same  time,  the  role  and  character  of  jurisprudence  become 
apparent.  I  use  this  word  "jurisprudence"  here  in  a  broad  sense,  its 
etymological  sense,  which  is  different  from  that  in  which  French 
jurists  usually  use  it  in  opposing  it  to  "doctrine."  Jurisprudence  as 
I  understand  it  here  is  the  totality  of  solutions  given  by  all  those  who, 
in  a  given  country,  are  supposed  to  have  a  knowledge  of  law — pro- 
fessional jurists  and  public  officials. 

The  German  historical  school,  with  Savigny,  Puchta,  Beseler, 
made  of  the  law  of  jurists  (Juristen-recht)  a  third  course  of  law  in 
addition  to  custom  and  legislation.  I  have  never  been  able  to  under- 
stand why.  Nevertheless,  I  believe  that  they  were  dominated  by  the 
remembrance  of  Adrian's  edict  deciding  that  the  judge  shall  be  bound 
when  on  a  given  point  tliere  shall  be  unanimity  of  the  jurists  who 
have  received  the  "jus  public e  respcndendi" ;  and  also  by  the  memory 
of  the  "law  of  citations"  of  Theodosius  the  Younger,  granting  to  the 
writings  of  five  jurisconsults  the  privilege  of  being  binding  upon  the 
judge.  But  these  memories  of  Roman  law  have  no  place  here,  and  I 
do  not  see  why  a  rule  formulated  by  the  wisest  jurisconsults,  even 
if  they  were  unanimous,  should  in  itself  be  a  juridicial  norm.  But 
jurists  can  and  should  work  to  discover  the  true  rule  of  law,  not  that 
they   should   formulate  it  a  priori,   but-,   on   the   contrary',   they   should 
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observe  all  the  elements  which  can  help  them  to  ascertain  it,  these 
elements  being  essentially  legislation,  the  customs  actually  followed, 
economic  needs,  aspirations  towards  the  realization  of  justice,  in  a 
word,  the  totality  of  the  social  facts  of  which  the  juridical  norm  is  a 
product.  This  observation  is  at  the  same  time  psychological,  moral, 
economic,  and  material,  and  should  be  made  according  to  the  rules 
of  the  critical  method. 

The  rule  of  jurisconsults  is  not  limited  and  should  not  be  limited 
to  thus  discovering  the  norm  yvhich  is  a  product  of  the  social  con- 
sciousness ;  they  can  and  should  help  also  in  forming  a  certain  state 
of  consciousness.  I  do  not  believe  in  the  preponderating,  exclusive, 
influence  of  a  few  directing  minds  in  the  formation  of  the  ideas  of  a 
social  group ;  but  I  believe,  nevertheless,  that  their  action  cannot  but 
be  recognized.  Incontestably,  jurists  can  help  form  a  certain  state  of 
consciousness  in  the  group,  from  which  will  issue  a  juridical  norm. 
It  is  in  this  sense,  strictly  speaking,  that  one  may  use  the  term  "the 
law  of  jurists"  (Juristen-recht)  as  the  German  historical  school  does. 
But  this  influence  can  be  real  only  at  a  period  when  scientific  work 
has  been  highly  developed  and  consequently  at  an  advanced  period  of 
juridical  evolution.  On  the  other  hand,  it  is  greatly  impeded  by 
legislative  codification.  Indeed  I  cannot  repeat  too  often  that  the  ad- 
hesion, even  the  unanimous  adhesion,  of  jurists,  cannot  make  a 
rule  into  a  juridical  norm.  They  can  only  bring  to  light  a  rule 
already  existing  in  the  popular  consciousness  and  give  it  a  precise 
formula.  If  they  have  been  able  to  help  form  the  state  of  con- 
sciousness from  which  it  is  derived,  it  is  always  the  adhesion  alone 
of  the  individual  consciousnesses  of  a  social  group  which  gives  to  a 
rule  its  juridically  obligatory  character. 

Jurists  can  thus  erect  a  veritable  juridical  work  of  art.  In 
a  period  when  social  relations  become  more  and  more  complex,  the 
processes  of  juridical  technique  necessarily  become  more  and  more 
complicated.  The  mission  of  jurists  is  to  erect  them,  and  so  prepare 
and  facilitate  the  legislative  work.  Before  the  intervention  of  legfis- 
lation,  a  custom  is  often  formed  determining  certain  technical 
processes.  The  intervention  of  jurists  will  be  a  useful  contribution 
in  directing  and  completing  the  formation  of  these  processes.  There 
is  no  law  of  jurists  here  any  more  than  before.  If  there  is  a 
desire  to  use  this  expression  for  convenience's  sake,  no  other  import 
than  this  should  be  attributed  to  it;  the  studies  of  jurisprudence  are  a 
factor  in  the  formation  of  custom ;  they  help  create  constructive  rules 
which  are  based  on  juridical  norms  and  receive  from  them  their 
obligatory  character. 

Thus  the  double  task  of  the  jurist  appears  clearly ;  a  truly  scientific 
task — to  discover  the  rule  of  law  under  the  social  facts;  and  a  task 
of   techoicaJ   art— to  prepare   the   customary   or  written   rule,   a   con- 
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fitructive  rule  tending  to  determine  the  import  and  to  guarantee  the 
realization  of  the  norm.  Jurists  should  never  forget  that  in  the 
double  task  which  falls  to  them  they  should  always  follow  the  positive 
method  and  lay  aside  all  a  priori  metaphysical  conceptions  and  all 
artificial  fictitious  processes. 

Even  before  the  jurisprudence  of  jurists  has  affirmed  itself,  the 
chronological  order  has  been  that  the  jurisprudence  of  tribunals  has 
already  been  formed,  that  is,  the  totality  of  decisions  made  by  public 
officials  on  the  disputes  submitted  to  their  judgment.  Very  early  in  the 
history  of  human  societies  there  appears  incontestably  the  jurisdictional 
function  of  the  governors,  and  that,  too,  long  before  men  have  realized 
the  true  characteristics  of  this  function.  The  method  of  intervention 
of  those  who  control  force  has  been  infinitely  variable  and  it  cannot 
be  a  part  of  my  plan,  here  any  more  than  formerly,  to  make  a  de- 
tailed study  of  the  first  forms  of  the  jurisdictional  function.  But 
all  that  is  known  of  populations  which  have  remained  in  a  primitive 
state  and  of  the  very  ancient  law  of  historical  peoples,  shows  that 
very  early  disputes  arising  between  two  or  several  members  of  the 
same  group  were  taken  before  those  who  held  power  in  the  group, 
or  before  their  agents,  who  were  asked  to  apply  or  to  assure  the 
application  of  a  rule  considered  as  imposing  itself  on  the  group 
The  methods  of  intervention  of  the  chief  have  been  infinitely  diverse. 
His  role  is  sometimes  limited  to  ascertaining  the  result  of  the  physical 
combat  taking  place  between  the  two  parties.  Moreover,  his  inter- 
vention was  subordinated  to  the  use  of  established  formulas  and  to 
the  performance  of  certain  rites.  All  these  different  elements  are  of 
a  secondary  nature ;  the  fact  remains  that  from  very  remote  an- 
tiquity, in  still  primitive  populations  as  well  as  in  great  modem  nations, 
in  the  case  of  a  conflict  between  two  or  several  members  of  the 
social  group,  he  who  controls  force  intervenes  to  r^^late  the  dis- 
pute which  is  decided  according  to  precedent;  thus  as  soon  as  a 
series  of  decisions  of  the  same  import  has  been  made,  a  rule  of 
jurisprudence  is  established  according  to  which  later  decisions  will  be 
made  until  the  time  when  written  law  comes  to  confirm,  modify,  or 
suppress,  at  least  if  it  can,  this  rule  of  jurisprudence. 

Could  there  then  be,  beside  customary  law,  a  4aw  of  tribunals 
also?  Not  at  all,  no  more  than  there  is  a  law  of  jurists.  Men  can 
speak  if  they  wish  of  the  law  of  tribunals,  but  in  the  sense  and 
with  the  import  which  I  have  given  to  the  expression  "law  of  jurists" 
and  nothing  more.  The  role  of  the  jurisprudence  of  tribunals  is  to 
my  mind  entirely  analogous  to  that  of  the  doctrine  of  jurists.  Tri- 
bunals before  which  a  litigation  has  been  brought  should  strive  to 
discover  the  juridical  norm  according  to  which  the  litigation  should  be 
decided  and  to  do  this  they  should  proceed  as  do  the  jurists:  examine 
the   facts,   seek   out  the   aspirations   and   tendencies   of    the    time,    the 
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needs  of  social  solidarity  and  the  solution  which  the  sentiment  of 
justice  demands.  When  the  same  litigious  question  has  been  brought 
before  them  several  times,  judges  will  reach  the  same  decision  and 
will  naturally  apply  the  same  rule.  Their  decisions  will  appear 
to  the  superficial  observer  like  the  creation  of  a  new  juridical  norm. 
It  is  not  this  at  all.  Judges  are  only  interpreters;  it  is  true  that 
they  have  brought  to  light  a  rule  of  law;  but  this  rule  existed  before 
their  decisions ;  it  imposed  itself  upon  them ;  it  receives  its  obligatory 
force,  not  from  the  formula  repeated  by  the  judge,  but  from  the 
more  or  less  obscure  individual  consciousnesses  in  which  it  was 
formed.  If  these  decisions  of  the  judge  are  applied  without  resist- 
ance, and  if  the  mass  of  individuals  bow  before  them,  it  is  proof 
that  they  are  in  conformity  with  the  true  juridical  norm.  Often 
also  the  decision  of  the  judge  will  hasten  and  complete  the  forma- 
tion already  taking  place  in  the  consciousness  of  the  social  group. 
Judges  can  be  inspirers  and  initiators;  they  are  never  and  can  never 
be  creators. 

Like  jurists,  they  erect  technical  systems  of  constructive  rules— 
this  is  their  principal  role.  Such  was  the  magnificent  work  of  the 
praetor  at  Rome  and  of  the  Council  of  State  deciding  litigations  in 
France.  These  constructive  rules  become  rules  of  jurisprudence,  or 
customary  rules  if  you  wish,  before  being  adopted  and  given  a  sanc- 
tion by  positive  law,  as  often  happens.  The  law  of  tribunals  can 
be  spoken  of,  but  in  the  same  sense  and  with  the  same  import  with 
which  I  have  spoken  of  the  law  of  jurists.  Tribunals  discover  and 
give  expression  to  the  standardizing  rule ;  they  do  not  create  it — it 
is  valid  in  itself.  They  help  in  the  formation  of  certain  customary 
constructive  rules ;  they  create  an  important  element  in  the  formation 
of  custom.  But  customary  law  so  formed  does  not  receive  its  obliga- 
tory force  from  the  decisions  of  tribunals  any  more  than  tribunals 
consider  the  law  formed  by  jurists  as  thus  receiving  its  force. 

Customary  law,  however  it  be  formed,  is  always  a  constructive 
or  technical  law,  receiving  its  force  only  from  the  juridical  norm  it 
tends  to  put  into  practice.  Thus  is  solved  the  problem  discussed  of 
knowing  how  to  explain  the  obligatory  force  of  the  jurisprudence  of 
jurists  and  tribunals.  The  problem,  to  tell  the  truth,  does  not  exist 
any  more  than  the  problem  of  the  obligatory  force  of  custom  in 
gencp-al. 

I  have  now  examined  the  role  and  the  validity  of  custom  and 
jurisprudence  leaving  legislation  out  of  account,  because  it  was  the 
only  way  to  approach  the  question  in  its  reality  and  to  give  it  its  true 
solution.  But  in  modem  societies  the  problem  of  custom  and  juris- 
prudence does  not  present  itself  in  this  isolated  form.     Actually  it  apn 
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pears  to  us  especially  in  the  combination  of  custom  and  of  jurisprudence 
with  legislation,  a  question  which  will  be  studied  later.  ** 

[to  be  concluded] 

LtoN  DucuiT 
Dean,  Faculty  of  Law, 
University   of   Bordeaux 

**The  question  of  the  nature  and  role  of  custom  and  jurisprudence  has 
produced  a  vast  literature  in  France,  Germany  and  Italy.  I  give  here  a  few  rel- 
erences  to  it.  In  France,  the  question  has  only  been  studied  really  seriously  lor 
a  few  years.  The  fundamental  work  is  the  splendid  book  already  mentioned  of 
M.  Gcny,  Methode  d'interpretation  et  sources  en  droit  privi  positif  (1899)  .par- 
ticularly all  the  third  part  (2nd  ed.  1919,  2  vol.)  in  Volume  I,  at  pp.  317  et  s»q. 
Consult  also:  Lambert.  Etudes  de  droit  commun  legislatif  (1901,  2  vol.)  Bonne- 
casse,  La  Themis,  introduction  generate  d  I'histoire  du  droit  privi  en  France  de 
1789  a  1830  (1914)  ;  La  Faculte  du  droit  de  Strasbourg  (1916)  ;  L'icole  de 
texegise  en  droit  civil  (1919)  ;  Tanon,  L' Evolution  du  droit  et  la  conscience 
sociale;  Ripert,  Droit  naturel  et  posUivisme  juridique  (1918)  Annates  de  la 
Faculte  de  droit  d'Aix ;  Valette,  R6le  de  la  coutume  dans  I' elaboration  du  droit 
(1908,  thise  Lyon);  Lefevere,  La  coutume  en  droit  publique  (1919,  these  Bor- 
deaux). 

Many  interesting  ideas  will  be  found  in  the  book  of  M.  Maxime  Leroy, 
La  coutume   ouvriire    (1913). 


SEDUCTION  AS  A  CRIME 

Seduction,  in  its  criminal  aspects,  is  a  matter  to  which  the 
attention  of  students  of  criminal  law,  of  comparative  legislation,  and 
of  sociology  may  be  directed  with  profit.  As  a  crime,  it  is  peculiar 
in  that,  in  several  jurisdictions,  the  defendant  may  prevent  his  being 
punished  by  marrying  the  woman  in  the  case  even  after  a  verdict  of 
guilty  has  been  returned  against  him.  As  a  study  of  comparative 
legislation,  it  is  of  interest  in  revealing  the  utter  lack  of  uni- 
formity among  jurisdictions  whose  social  conditions  are  essentially 
the  same.  To  the  student  of  sociology,  it  presents  a  perplexing 
problem  as  to  what  the  ideal  enactment  on  the  subject  should  em- 
body. It  is  now  thirty-eight  years  since  an  article  on  this  subject 
appeared  in  the  Criminal  Law  Magazine,  volume  three  (1882). 
Hence,  a  re-examination  of  the  statutory  provisions  and  of  some  of 
the  most  significant  decisions  on  the  subject  may  be  of  interest. 

I.    Statutory  Provisions 

Of  the  fifty  jurisdictions  comprising  the  forty-eight  states  of  the 
Union,  Alaska  and  the  District  of  Columbia,  thirteen  have  no  statu- 
tory provisions  for  the  criminal  prosecution  of  seduction  as  such.^ 
In  the  other  thirty-seven  jurisdictions  in  which  seduction  is  a  crime 
have  statutes  covering  this  matter,  ^ 

Seduction  Defined.  Subject  to  the  limitations  and  exceptions 
to  be  noted  and  discussed  hereafter,  seduction  as  a  crime  may  be 
defined  as  the  act  of  a  male  person  in  having  intercourse  with  a 
woman  of  chaste  character  under  promise  of  marriage,  or  by  the  use 

*Del.,  Fla.,  Ida.,  La.,  Me.,  Md.,  Mass.,  Nev.,  N.  H.,  Tenn.,  Utah,  Vt., 
and  VV.   Va. 

*Ala.  Criminal  Code  (1907)  §  7776;  Alaska  Comp.  Laws  (1913)  §  2003; 
Ariz.  Penal  Code  (1913)  §  239;  Ark.  Stat.  (Kirby,  1904)  §  2043-2044  (Statutes 
1916,  §  2216-2218);  Cal.  Penal  Code  (Deering,  1909)  §  268,  269;  Colo.  Ann. 
Stat.  (Gabriel,  1912)  §  1900;  Conn.  Genl.  Stat.  (1918)  §  63/8;  D.  Col.  Code 
(Torbert,  1919)  §  873;  Ga.  6  Ann.  Code  (Park,  1914)  §  378,  379,  p.  251-53; 
111.  2  Ann.  Stat.  (J.  &  A.,  1913)  c.  38  (Criminal  Code)  §  3936;  Ind.  1  Ann. 
Stat.  (Burns,  1914)  §  2120,  2354;  Iowa  Comp.  Code  (1919)  §  8610-12;  Kan. 
Genl.  Stat.  (Mcintosh,  1915)  §  3397;  Ky.  1  Stat.  (Carroll,  1915)  §  1214; 
Mich.  Comp.  Laws  (1915)  §  15468;  Minn.  Gen.  Stat.  (1913)  §  8662;  Miss. 
Ann.  Code  (Hemingway,  1917)  §  1108;  Mo.  2  Rev.  Stat.  (1909)  §  44/8;  Mont. 
2  Rev.  Code  (1907)  §  8344;  Neb.  Rev.  Stat.  (1913)  §  8793;  N.  J.  2  Comp. 
Stat.  (1910)  p.  1761;  N.  Mex.  Ann.  Stat.  (1915)  §  1499;  N.  Y.  Cons.  Laws 
(1909)  c.  40  (Penal  Law)  Art.  195,  §  2175-77;  N.  C.  2  Rev.  Laws  (Pell. 
1908)  §  3354  (Jerome's  Crim.  Code  §  1044);  N.  D.  2  Comp.  Laws  (1913) 
§  9575,  9576;  Ohio,  6  Ann.  Genl.  Code  (P.  &  A.  1912)  §  13.026,  13,671;  Okla. 
1  Rev.  Laws  (1910)  §  2423,  2424;  Rev.  Laws  (1915)  §  2424a;  Ore.  1  Laws 
(Lord,  1910)  §  2076:  Pa.  1  Purdon's'  Digest  (13th  ed.  1905)  §  460,  p.  1010; 
R.  L  Genl.  Laws  (1909)  p.  1276;  S.  C.  2  Code  of  Laws  (1912)  Criminal 
Code  §  389;  8.  D.  Rev.  Code  (1919)  §  4103,  4104;  Tex.  Complete  S^at.  (1920) 
Penal  Law.  Art.  1447-1451;  Va.  Ann.  Code  (Pollard,  1904)  §  3677,  3679,  2 
(Pollard.  Supp.  1910)  §  4410.  4413;  Wash.  Code  (Remington,  1915)  §  2441; 
Wis.  2  Stat.   (1919)    §  4581;  Wyo.  Comp.  Stat.    (Mullen.  1910)   §  5907. 
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of  enticement  or  persuasion.  It  differs  from  abduction  in  that  the 
latter  involves  a  taking  away  of  the  person ;  and  from  rape  with 
consent  in  that  the  age  of  the  female  may  be  considerably  higher 
and,  in  some  jurisdictions,  is  immaterial.  Though  in  the  strict  sense 
of  the  terms,  a  female  may  be  seduced  without  being  debauched,  or 
vice  versa,  the  crime  of  seduction  as  defined  by  statute  necessarily 
includes  intercourse.  '  The  statutes  diflfe;-  considerably  on  the  various 
elements  of  the  offense. 

1.  Promise  of  Marriage.  In  twenty-two  jurisdictions,  an  essential 
element  of  the  crime  of  seduction  is  a  promise  of  marriage  on  the 
part  of  the  defendant.  *  In  New  Jersey  and  Wisconsin,  a  promise  of 
marriage  is  necessary  for  conviction  if  the  defendant  be  an  unmarried 
man ;  while  in  Arkansas  and  Mississippi,  the  prosecution  must  show 
either  a  promise  of  marriage  or  a  feigned  or  pretended  marriage. 
The  provision  in  New  York  is  similar.  The  defendant  must  have 
promised  to  marry,  or  make  a  false  representation  to  the  woman  that 
he  is  married  to  her.  In  other  words,  in  twenty-seven  of  the  thirty- 
seven  jurisdictions  where  seduction  is  a  crime,  an  unmarried  man 
cannot  be  convicted  of  the  offense  except  upon  proof  of  a  promise  of 
marriage,  or  a  feigned  marriage. 

Of  the  other  eleven  jurisdictions,  six '  provide  merely  that  if  a 
person  "shall  seduce"  any  woman  of  the  character  described,  the 
offense  is  complete.  In  the  other  four  of  the  eleven  jurisdictions,  a 
verbatim  copy  of  the  words  of  the  statutes  must  be  given.  In  Ala- 
bama, the  statute  reads,  "Any  man  who,  by  means  of  temptation, 
deception,  arts,  flattery,  or  a  promise  of  marriage  ..."  In 
Georgia,  it  is  provided  that,  "If  any  person  shall  by  persuasion  and 
promises  of  marriage  or  other  false  and  fraudulent  means,  ..." 
In  Colorado,  a  promise  of  marriage  is  necessary  if  the  female  be  past 
the  age  of  sixteen,  but  the  offense  is  complete  if  one  "shall,  without 
such  promise  of  marriage,  seduce  .  .  .  any  unmarried  female 
.  .  .  under  the  age  of  sixteen  years."  In  Rhode  Island,  the  signifi- 
cant words  are,  "Whoever  ...  by  false  pretenses,  false  repre- 
sentations or  other  fraudulent  means,  procures     ..." 

In  jurisdictions  wherein  a  promise  of  marriage  is  an  essential 
element  of  seduction,  the  courts  are  practically  unanimous  in  holding 
that  a  promise  to  marry  only  on  condition  that  pregnancy  result  from 
the  intercourse  is  not  sufficient  to  sustain  a  conviction.  ^  This  view  is 
defended  by  Justice  Bean,  in  State  v.  Adams,  "^  as  follows :  "  [Where 

'State  V.  Reeves   (1889)   97  Mo.  668,  10  S.  W.  841. 

*Ala.,  Ariz.,  Cal.,  Ind.,  Kan.,  Ky.,  Minn.,  Mo.,  Mont,  Neb.,  N.  Mcx.,  N.  C, 
N.   D.,   Ohio,   Okl.,  Ore.,   Pa.,   S.   C,   S.   D.,   Tex.,   Va.,   and   Wyo. 
•Conn.,  D.  Col.,  111.,  Iowa.  Mich.,  and  Wash. 

*  Hamilton  v.  United  States  (1914)  41  App.  D.  C.  359  and  note  to  this 
case  m  51  L.  R.  A.   (N.  S.)   809. 

•  (1893)    25  Ore.    172,  35   Pac.  36. 
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the  man  promises  to  marry]  the  mutual  promise  of  the  woman  is 
implied  from  her  yielding  to  the  solicitations  of  her  seducer  under 
his  promise  of  marriage,  and  the  promise  becomes  absolute.  But 
when  the"  seduction  is  accomplished  by  means  of  a  promise  of  mar- 
riage, to  be  performed  only  upon  the  condition  that  the  intercourse 
results  in  pregnancy,  no  promise  of  the  woman  can  be  implied  from 
such  yielding,  and  it  seems  to  us  the  contract  smacks  too  much  of  a 
corrupt  and  licentious  bargain  to  fall  within  the  statute.  How  can  it 
be  claimed  that  a  pure  minded  woman  is  led  astray  and  her  ruin 
accomplished  under  a  promise  of  marriage  which,  with  her  assent, 
amounts  to  nothing  more  than  a  mutual  agreement  to  engage  in 
illicit  relations  so  long  as  pregnancy  does  not  result,  and  which  neither 
party  expects  nor  intends  shall  be  fulfilled  except  upon  the  happening 
of  an  event  which  may  never  occur?"  However,  where  the  statute 
expressly  covers  seduction  and  says  nothing  about  promise  of  mar- 
riage, such  a  conditional  promise  of  marriage  may  be  sufficient  to 
convict.  * 

In  jurisdictions  wherein  the  statute  is  not  confined  to  seduction 
under  promise  of  marriage,  but  expressly  covers  seduction,  it  is 
interesting  to  note  that  the  statute  has  been  construed  to  be  broad 
enough  to  cover  practically  every  case  of  intercourse  with  consent. 
"The  word  'seduce'  [in  such  statutes]  is  used  in  its  ordinary  legal 
meaning,  and  implies  the  use  of  arts,  persuasions,  or  wiles  to  over- 
come the  resistance  of  the  female  who  is  not  disposed,  of  her  voli- 
tion, to  step  aside  from  the  path  of  virtue.  .  .  .  Any  seductive 
arts  or  promises,  where  the  female  involuntarily  and  reluctantly  yields 
thereto,  are  sufficient."  ®  Possibly  criminal  prosecutions  for  seduction 
in  such  jurisdictions  may  be  based  on  mere  love-making  of  a  char- 
acter which  has  been  held  sufficient  to  render  one  liable  in  civil  cases 
for  damages  Tor  seduction.  ^^ 

2.  Chastity  of  Woman.  The  statutes  punishing  seduction  generally 
prescribe  that  the  woman  seduced  shall  have  been  of  "previous"  or 
"previously  chaste  character",  ^^  "of  good  repute",  ^2  of  "good  repute 
for  chastity",  ^^  "virtuous",  ^*  not  "unchaste",  ^^  or,  not  "lewd  and 
unchaste".^®  In  Rhode  Island,  the  woman  must  not  have  been  "a 
common   prostitute  or  of   known   immoral   character".     In  five   juris- 

*  State  V.  O'Hare    (1904)   36  Wash.  516,  79  Pac.  39. 

*Ibid.  p.  518. 

^"Hawn  V.  Banghart  (1888)  76  la.  683,  39  N.  W.  251;  Clark  v.  Fitch 
(N.  Y.  1829)   2  Wend.  459. 

"Alaska,  Cal.,  Colo.,  D.  Col.,  111.,  Iowa,  Minn.,  Miss.,  Mont,  N.  Y.,  N.  D., 
Okla.,  Ore.,  S.  D.,  Va.,  Wash.,  Wis. 

"Kan.,   Mo.,    Pa. 

"Ariz.,   Ind.,   Neb.,  N.   J.,   N.   Mex.,   Ohio,   Wyo. 

"Ga.,  N.   C. 

"Ala. 

"S.  C. 
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dictions,  ^^  the  statute  says  nothing  about  the  character  of  the  female. 
However,  in  all  of  these  except  Arkansas,  the  statute  expressly  pro- 
vides for  the  punishment  of  "seduction"  and  there  is  an  obvious  im- 
possibility of  seduction  where  utter  unchastity  exists.  Hence,  in 
Arkansas,  the  Supreme  Court  has  declared  that,  "In  every  prosecution 
for  seduction  the  character  of  the  seduced  female  is  involved  in  the 
issue.  And  character  means  in  this  connection,  not  her  general  repu- 
tion  in  the  community,  but  the  possession  of  actual  personal  chast- 
ity." " 

It  is  quite  obvious  that  in  all  jurisdictions  where  seduction  is 
made  a  crime,  lewd  women  are  not  intended  to  be  protected  by  the 
statute,  nor  do  the  legislators  intend  that  there  shall  be  "a  reward  for 
unchastity  accorded  to  a  class  of  adventuresses  who  may  be  expected 
to  be  swift  to  profit  thereby".  ^*  "To  hold  otherwise  would  be  to 
break  down  all  distinctions  between  the  virtuous  and  vicious,  and 
to  place  the  common  bawd  on  the  same  plane  with  the  virtuous 
woman."  ^^ 

3.  Pregnancy.  In  but  one  jurisdiction,  namely.  New  Jersey,  the 
statute  expressly  provides  that  an  essential  element  of  the  crime  of 
seduction  shall  be  pregnancy  resulting  from  the  act  of  the  accused. 
In  all  the  other  thirty-six  jurisdictions,  the  statutes  make  no  mention 
of   pregnancy. 

4.  Age  of  Woman.  In  twenty-one  ^^  of  the  thirty-seven  juris- 
dictions, no  maximum  age  ^limit  as  to  the  woman  seduced  is  fixed  by 
statute. 

In  Mississippi,  the  woman  must  be  "over  the  age  of  eighteen 
years".  She  must  be  under  twenty-five  in  Texas ;  under  twenty-one 
in  eight  states ;  ^2  between  sixteen  and  twenty-one  in  the  District  of 
Columbia ;  under  twent>'  in  North  Dakota ;  and  under  eighteen  in 
Arizona,  Illinois  and  Ohio.  In  Colorado,  if  the  seduction  be  accom- 
panied by  a  promise  of  marriage,  the  woman  may  be  of  any  age, 
but  if  the  seduction  occur  without  such  promise,  the  female  must  be 
imdei  sixteen.  In  New  Jersey,  the  woman  may  be  of  any  age  if  the 
accused  is  a  married  man,  but  if  he  be  single,  the  woman  must  be 
under  twenty-one. 

5.  Age  of  Defendant.  In  thirty-two  of  the  thirty-seven  jurisdic- 
tions in  which  seduction  is  made  a  crime,  no  restrictions  as  to  the 
age  of  the  accused  appear  in  the  statutes.  In  South  Carolina,  he  must 
be    "above    the    age    of    sixteen    years",    in    Nebraska    and    Ohio,    he 

"Ark.,  Conn.,  Ky.,   Mich.,  and   Tex. 

''Polk  V.  State   (1883)  40  Ark.  482. 

"Per  Strahan,  /.,  in  Patterson  v.  Hayden  (1889)  17  Ore.  238,  239,  21 
Pac.    129. 

"Ibid. 

"Ala.,  Alaska,  Ark.,  Cal.,  Ga.,  la.,  Mich.,  Minn.,  Miss.,  Mont.,  Neb.,  N.  Y., 
N.  C,  Okla.,  Ore.,  R.  I.,   S.  C,   S.  D.,   Va.,  Wash.,  and  Wis. 

"Conn.,  Ind.,  Kan.,  Ky.,  Mo.,   N.   Mex.,   Pa.,  and  Wyo. 
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must  be  over  eighteen ;  in  North  Dakota,  he  must  be  over  twenty-one 
years  of  age.  In  New  Jersey,  if  the  accused  be  a  married  man,  no 
age  is  specified,  but  if  he  be  single,  he  must  be  "over  the  age  of 
eighteen". 

6.  Requirement  that  Woman  he  Unmarried.  In  twenty-two  juris- 
dictions, the  statute  expressly  requires  that  the  woman  be  an  un- 
married woman  or  female.  In  New  Jersey,  she  must  be  a  "single 
female".  However,  in  eleven  jurisdictions  ^^  the  statute  speaks  of 
"any  female";  while  in  Mississippi  it  applies  to  "any  woman,  or 
female  child";  and  in  Rhode  Island,  to  "any  woman  or  girl".  In 
North  Carolina,  the  statute  refers  to  "an  innocent  and  virtuous 
woman".  However,  as  these  provisions  have  been  construed  by  the 
courts,  it  is  curious  to  note  that  where  the  statute  requires  that  the 
woman  be  "unmarried",  women  who  have  been  married  have  been 
held  to  be  within  the  protection  of  the  statute;  while,  on  the  other 
hand,  where  the  statute  does  not  specify  that  the  woman  be  unmarried, 
it  has  been  held  that  a  woman  who  has  been  married  is  not  entitled 
to  this  protection.  In  South  Dakota,  the  words  "an  unmarried  female" 
have  been  held  to  include  a  widow ;  2*  and  in  Oregon,  a  divorced 
woman  is  considered  an  unmarried  female,  for  this  purpose.  ^^  At 
the  other  extreme,  is  the  decision  of  the  Supreme  Court  of  Missis- 
sippi, that,  even  though  the  statute  does  not  specify  that  the  woman 
be  unmarried,  this  element  is  necessarily  implied.  2« 

7.  Seduction  by  Married  Man.  The  rule  in  thirty-two  jurisdic- 
tions is  that  the  seduction  statute  applies  to  any  person  committing  the 
oflFense,  apparently  regardless  of  whether  he  be  married  or  single. 
In  North  Dakota  and  Texas,  it  is  expressly  provided  that  no  person 
shall  be  convicted  of  seduction  if,  at  the  time  of  committing  the 
offense,  he  was  married  and  such  fact  was  known  to  the  woman.  In 
Virginia  and  Wisconsin,  the  defendant  may  be  either  married  or 
single;  but  if  he  be  married,  a  promise  of  marriage  is  not  an  essential 
element  of  the  crime.  In  New  Jersey,  if  the  defendant  be  single,  he 
cannot  be  convicted  if  under  eighteen  years  of  age,  or  if  the  woman 
be  over  twenty-one ;  though  no  such  limitations  are  made  if  the  de- 
fendant be  a  married  man  when  he  committed  the  act.  When  the 
seduction  is  alleged  to  have  been  procured  by  a  promise  of  marriage, 
it  is  obvious  that  no  conviction  is  proper,  if  the  woman  knew  at  the 
time  that  the  defendant  was  married.  ^7 

8.  Marriage  or  Offer  to  Marry  as  Defense.  It  is  in  reference  to 
the  marriage  of  the  persons  concerned,  or  an  offer  to  marry  on  the 

"Ark.,  Conn.,  D.  Col.,  Ind.,  Kan.,  Ky.,  Neb.,  Ohio.  Pa.,  Wash.,  and  Wyo. 
**  State  V.  Eddy   (1918)   40  S.  D.  390,  167  N.  W.  392. 
''State  V.  Wallace  (1916)   79  Ore.  129,  154  Pac.  430. 
"Norton  v.  State  (1894)  72  Miss.  128,  16  So.  264,  18  So.  916. 
*'Wood  V.  Statfe   (1873)   48  Ga.   192;  Callahan  v.  State   (1878)   63  Ind.   198; 
see  supra,  footnote  17. 
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part  of  one  accused  of  seduction,  as  a  bar  to  the  prosecution,  that 
the  greatest  variation  in  the  statutes  punishing  seduction  exists.  In 
twelve  states  ^8  the  marriage  of  the  parties,  apparently  at  any  time, 
constitutes  a  bar  to  the  prosecution.  In  Alaska,  the  same  is  also  true 
of  "an  offer  to  marry  in  good  faith".  On  the  other  hand,  no  mention 
of  marriage  as  a  defense  appears  in  the  statutes  of  twelve  jurisdic- 
tions. 29  Nevertheless  on  professed  grounds  of  public  policy  and 
decency,  the  Supreme  Courts  in  Indiana  and  Michigan  have  held  that 
no  prosecution  for  seduction  can  be  maintained  after  the  intermar- 
riage of  the  parties.  '®  But  Kansas  has  declined  to  recognize  such  a 
defense,  in  the  absence  of  any  statutory'  provision  making  it  a  bar  to 
the  prosecution.  '^  The  rule  in  the  remaining  jurisdictions  is  that 
marriage  or  offer  of  marriage  is  a  defense,  or  works  a  suspension  of 
punishment,  depending  upon  the  good  faith  of  the  accused  and  the 
time  when  his  oflFer  of  marriage  is  made. 

In  California,  the  accused,  to  escape  conviction,  must  marry  the 
woman  before  the  finding  or  filing  of  an  indictment  or  information 
against  him. 

In  Texas,  he  must  marry  her  before  pleading  to  the  indictment, 
in  which  case  he  may  be  prosecuted  for  "abandonment  after  seduc- 
tion and  marriage",  if  he  abandons  his  wife  within  two  years  after 
marriage.  An  offer,  in  good  faith,  to  marry  the  woman  at  any  time 
before  pleading  to  the  indictment  is  made  a  bar  to  the  prosecution, 
if  such  offer  be  refused  by  the  woman.  These  defenses  are  not  open, 
however,  to  one  who  was  married  at  the  time  of  the  seduction.  A 
statutory  provision  in  Texas  for  mere  suspension  of  the  prosecution 
for  seduction  on  the  intermarriage  of  the  parties  and  its  revival 
within  two  years  in  case  of  misconduct  on  the  part  of  the  defendant, 
was  declared  imconstitutional.  ^^ 

In  Georgia,  the  marriage  must  occur  before  arraignment  and 
pleading,  and  not  otherwise;  and  a  bond  conditioned  for  the  support 
of  the  female  and  child,  if  any,  for  five  years,  must  be  given;  or,  if 
the  accused  be  unable  to  give  bond,  the  prosecution  is  merely  sus- 
pended until  he  lives  with  the  female  in  good  faith  for  five  years. 

In  Arizona,  Missouri,  and  New  Mexico,  the  marriage  must  occur 
before  the  trial.  In  Arizona  and  New  Mexico  a  bona  fide  offer  to 
marry,  if  rejected  by  the  woman,  is  equally  a  bar.  But  in  Missouri, 
while  the  intermarriage  of  the  parties  before  the  jury  is  sworn  to  try 

"Alaska",  HI.,  Minn.,  Mont,  N.  Y.,  Okla.,  Ore.,  S.  C,  S.  D.,  Va.,  Wis.. 
and  N.  C. 

"Ala.,  Conn.,  D.  Col.,  Ind.,  Kan.,  Mich.,  Miss.,  Neb.,  Ohio,  Pa.,  R.  I.,  and 
Wyo. 

''State  V.  Otis  (1893)  135  Ind.  267,  34  N.  E.  954;  People  v.  Gould  (1888) 
70  Mich.  240,  38  N.  W.  232. 

"/n  re  Lewis  (1903)  67  Kan.  562.  7Z  Pac.  77. 

^Waldon  V.  State   (1906)    50  Tex.  Crim.  Rep.  512. 
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the  defendant  is  a  bar  to  the  prosecution,  an  offer  to  marry  is  ex- 
pressly made  no  defense. 

In  North  Dakota,  the  marriage  is  a  bar  at  any  time  before  con- 
viction, while  an  off^r  in  good  faith  to  marry,  if  made  before  the 
case  is  submitted  to  the  jury,  bars  the  prosecution.  But  a  defendant 
who  was  married  at  the  time  of  committing  the  offense  cannot  avail 
himself  of  these  defenses. 

In  Colorado,  marriage  "prior  to  the  judgment"  of  conviction  of 
the  crime  is  a  bar.  The  same  is  true  in  Iowa,  though  in  case  of 
marriage  to  escape  prosecution,  followed  by  desertion,  the  defendant 
is  made  guilty  of  a  misdemeanor. 

In  Washington,  intermarriage  before  judgment  stays  the  pro- 
ceedings for  three  years,  during  which  time  the  prosecution  may  be 
revived  in  case  of  non-support  or  desertion. 

In  New  Jersey,  if  the  accused  be  a  single  man,  marriage  even 
after  sentence  ends  the  imprisonment  of  the  accused. 

In  Arkansas  and  Kentucky,  the  marriage  of  the  parties,  suspends 
the  prosecution.  In  Arkansas,  such  prosecution  may  be  revived  "at 
any  time"  if  the  defendant  deserts  or  abandons  the  woman  without 
cause ;  while  in  Kentucky  no  such  revival  results  unless  the  desertion 
occurs  within  three  years  after  the  marriage. 

Corroborating  Testimony.  Twenty-two  jurisdictions  will  not 
allow  a  conviction  on  the  uncorroborated  testimony  of  the  woman 
seduced ;  or  the  statute  provides  that  her  testimony  must  be  cor- 
roborated to  the  extent  required  as  to  the  principal  witness  in  case  of 
perjury.  In  fifteen  jurisdictions,  ^^  however,  no  such  requirement 
appears  to  be  made. 

Punishment.  In  nearly  every  jurisdiction,  seduction  is  made  a 
felony,  and  the  accused,  upon  conviction,  may  be  imprisoned  for  a 
maximum  term  ranging  from  one  to  twenty  years.  But  in  South 
Carolina  the  oflfense  is  made  merely  a  misdemeanor;  and  in  New 
Jersey,  a  "high  misdemeanor". 

II.  Recent  Cases 

That  the  crime  of  seduction  is  one  of  not  infrequent  occurrence 
is  evident  from  a  glance  at  the  more  recent  volumes  of  the  American 
Digest,  In  the  Decennial  Edition,  covering  the  years  1897  to  1906, 
the  paragraphs  on  the  crime  of  seduction  occupied  \7%  pages,  while 
rape  covered  but  67^,  and  seduction  in  its  civil  aspects  but  7.  This 
was  true  though  seduction  is  not  made  a  crime,  as  yet,  in  thirteen 
states;  and  doubtless,  in  most  instances,  the  wrongdoer  was  forced  to 
marry  the  woman  to  escape  punishment,  thus  forstalling  any  criminal 
proceedings    which    may    have    been    contemplated. 

"Alaska,    Ariz.,    Cal.,    Conn.,    D.    Col.,    Ga.,    Ky,,    Mich.,    Mont,    N.    Mex.. 
N.  D.,  Ore.,  S.  D.,  Wash.,  and  Wyo. 
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We  may  well  imagine  the  increasing  importance  which  would 
attach  to  this  offense,  if  the  other  thirteen  states  enact  similar  stat- 
utes ;  and  if,  as  we  have  found  in  twenty-one  jurisdictions,  the  pro- 
tection of  the  statute  is  extended  to  women  of  all  ages.  Such  a 
provision  is  not  unlikely  with  the  increasing  demand  for  the  protec- 
tion of  women  and  agitation  for  a  single  standard  of  morality.  Wit- 
ness the  so-called  "White  Slave"  laws.  Furthermore,  we  should  not 
be  unmindful  in  this  connection  of  the  gradually  awakening  conscience 
of  society  in  favor  of  the  protection  of  illegitimate  children  and 
against  the  humiliation  and  torture  of  centuries  inflicted  upon  them 
for  offenses  not  of  their  own  commission.  What  greater  benefit,  it 
may  be  asked,  can  be  conferred  by  law  on  a  nameless  child  than  a 
name?  However,  there  is  an  obvious  danger  in  departing  from 
settled  legal  doctrine  in  the  effort  to  set  matters  aright  in  such  cases. 

III.  Analysis  of  Elements  in  the  Offense 

Stripped  of  the  varying  details  which  we  have  noticed  in  our 
resume  of  these  statutes,  it  is  quite  obvious  that  the  main  purpose 
running  through  them  is  to  compel  an  unmarried  man  who  has  had 
intercourse  with  a  virtuous  woman  under  promise  of  marriage  to 
keep  his  promise,  under  penalty  of  going  to  the  penitentiary,  an 
alternative  which  is  doubtless  often  sufficient  to  give  strength  to 
weakening  knees  on  the  way  to  the  marriage  altar.  Wliile  marriage 
in  such  cases  is  doubtless  a  consummation  devoutly  to  be  wished  by 
many  of  the  parties  concerned,  to  say  nothing  of  the  welfare  of 
those  yet  unborn,  is  it  the  proper  function  of  a  criminal  court  to 
compel  the  specific  performance  of  a  contract  of  marriage,  or  of  any 
other  contract?  It  takes  us  back  nearly  a  hundred  years,  to  the 
flourishing  days  of  the  ecclesiastical  courts  in  England,  to  find  any 
suggestion  of  the  specific  performance  of  a  contract  of  marriage  in  a 
court    with   equity    jurisdiction.  ^ 

Should  the  primary  purpose  in  the  enforcement  of  criminal  law 
be  prevention  and  reparation  so  far  as  possible  just  as  the  function 
of  imprisonment  is  ceasing  to  be  punitive  and  becomes  more  and  more 
merely  correctional?  If  so,  how  far  should  the  doctrine  be  carried? 
Are  there  any  other  contracts  or  crimes  in  which  a  similar  course 
might  be  pursued  with  profit?  In  so  far  as  contracts  of  personal  serv- 
ice are  concerned,  the  United  States  Supreme  Court  is  apparently  un- 
willing to  have  a  laborer  confronted  with  the  alternative  of  fulfilling 
his  contract  or  going  to  jail.  ^*  As  to  reparation  as  a  bar  to  criminal 
proceedings,  it  is  obvious  that  no  reparation  is  possible  in  homicide. 
But  as  to  crimes  against  property,  would  it  be  advisable  to  provide 
expressly,    by    statute,    that,     for    example,    a    defendant     who    has 

"Fry,   Specific   Performance    of    Contracts    (3rd    Am.    cd.    1884)    917. 
''Bailey  v.  Alabama  (1911)   219  U.  S.  219,  31   Sup.  Ct  145. 
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been  indicted  for  stealing  'a  sum  of  money  may  escape  punishment 
by  paying  back  to  the  injured  party  the  sum  in  question,  one,  two, 
or  three-fold?  While  it  is  true  that,  in  our  metropolitan  centers,  the 
overburdened  prosecuting  attorney  is  generally  willing  to  drop  prose- 
cutions in  such  cases,  if  the  injured  party  consents,  in  more  sparsely 
settled  communities  there  are  numerous  instances  of  this  character  in 
which  the  prosecutor  insists  on  going  ahead  with  the  criminal  pro- 
ceedings, even  though  the  injured  party  has  forgiven  and  forgotten 
the  offense  and  is  even  opposed  to  further  prosecution.  In  such  com- 
munities, a  statute  of  this  character  would  eflFectually  tie  the  hands 
of  an  over-zealous  prosecutor  and  would,  doubtless,  cause  restitution 
in  many  cases. 

As  to  the  necessity  of  a  promise  of  marriage  '*  as  the  inducement 
to  the  consent  of  the  female,  there  is  good  reason  for  such  a  restric- 
tion. To  make  seduction  eo  nomine  a  crime,  without  attempting  to 
define  the  term  is  to  cast  us  on  a  sea  of  uncertainty  as  to  the  meaning 
of  a  word  which  was  quite  indefinite  and  not  clearly  defined  at  com- 
mon law.  It  is  broad  enough,  as  we  have  seen,  to  include  prac- 
tically every  form  of  love-making  accompanied  by  intercourse,  and  it 
may  be  seriously  doubted  if  such  conduct  should  be  visited  with  im- 
prisonment in  the  penitentiary,  regardless  of  the  age  of  the  parties, 
unless  society  is  prepared  to  make  all  sexual  oflFenses  felonies. 

The  limitation  of  the  protection  of  the  statute  to  virtuous  women  ^ 
and  the  requirement  of  corroboration  of  the  testimony  ^^  of  the 
women  appear  to  place  restrictions  which  are  necessary  and  desirable 
upon  this  class  of  prosecutions.  However,  it  may  be  doubted  if 
these  have  always  had  the  desired  effect.  Even  though  a  woman 
has  fallen,  yet,  if  at  the  time  of  the  seduction  she  has  reformed,  she 
has  been  shielded  by  the  statute.  ^®  In  such  cases,  it  has  been  said 
that  "she  may  have  the  virtue  of  chastity,  not  in  the  high  degree  of 
the  woman  who  has  not  strayed,  but  yet  within  the  meaning  of  the 
statute  entitling  her  to  protection".  ^^  As  to  the  corroborating  testi- 
mony, it  seems  that  it  need  be  merely  such  "as,  in  the  nature  of  the 
case  is  obtainable",  and  may  even  be  "circumstantial  and  apparently 
slight  in  character".  *i 

The  requirement  that  pregnancy  **  result  from  the  seduction  is 
inserted,  as  we  have  seen,  only  in  the  statute  of  New  Jersey.  Un- 
questionably, in  a  large  percentage  of  cases,  pregnancy  has  been  the 
sole  cause  of  the  prosecution.  But  should  it  be  made  an  essential 
element  of  the  crime?     If  the  primary  purpose  of  the  statute  is  the 

"See  supra,  p.  145. 

*^  See  supra,  p.  146. 

**  See  supra,  p.   150. 

"State  V.  Carron  (1865)  18  Iowa  372. 

**  See  supra,  footnote   17. 

*"  State  V.  Lockeby   (1892)   50  Minn.  363,  52  N.  W.  958. 

**  See  supra,  p.  147. 
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protection  of  the  offspring,  this  requirement  in  New  Jersey  is  no 
more  than  fair.  The  objection  to  it  appears  to  be  the  great  difficulty 
in  proving  pregnancy  particularly  in  its  early  stages.  *^  Moreover, 
it  might  prevent  prosecution  until  the  advanced  stages  of  pregnancy, 
when  the  latter  element  could  be  proven  readily,  thus  giving  to  the 
woman  far  less  redress. 

A»  to  the  age  of  the  woman  **  seduced,  we  have  seen  that,  in 
certain  jurisdictions,  the  maximum  age  of  the  woman  is  fixed  at  a 
point  but  little  beyond  that  in  the  statutes  punishing  rape  with  con- 
sent. With  the  tendency  of  recent  years  to  raise  the  age  of  consent 
in  the  case  of  rape,  would  it  not  be  logical  to  remove  entirely  the 
limitation  as  to  age,  as  the  law  now  stands  in  twenty-one  jurisdictions, 
or,  at  least  to  raise  it  to  the  age  of  twenty-five  as  in  Texas?  Where, 
as  in  Kansas,  the  age  of  consent  in  case  of  rape  is  eighteen  years 
and  the  maximum  in  seduction  is  twenty-one,  the  statute,  as  it  stands 
is  of  little  consequence. 

As  to  marriage,  or  an  offer  to  marry  **  as  a  bar  to  the  prosecu- 
tion, we  have  found  a  great  diversity  of  language.  What  can  be  said 
as  to  the  wisdom  of  such  provisions?  According  to  one  writer,  "No 
feature  of  these  seduction  statutes  renders  them  more  dangerous 
than  that  which  provides  that  the  defendant  may,  by  marrying  the 
prosecutrix  after  conviction,  escape  the  penalty  of  imprisonment. 
The  jury  are,  by  this  provision,  induced  to  render  a  verdict  which 
they  w^ould  hesitate  to  render  if  imprisonment  would  certainly  follow, 
by  the  consideration  that,  after  all,  even  if  they  do  convict,  the  de- 
fendant may,  as  an  alternative  from  going  to  prison,  in  homely 
phrase,  "marry  the  girl"- — a  reparation  which  they  think  he  ought  to 
make  if  guilty.  *^  This  objection  could  be  met,  in  part  at  least,  by  the 
requirement  which  we  have  found  to  exist,  in  some  jurisdictions, 
namely,  that  the  marriage,  to  be  effective  as  a  bar,  be  contracted  be- 
fore the  beginning  of  the  trial.  Even  in  jurisdictions  which  do  not 
expressly  make  marriage  a  bar,  it  doubtless  has  this  effect  in  many 
instances,  not  merely  because  of  the  indulgence  of  the  prosecutor,  but 
because  of  the  fact  that  the  woman  cannot  thereafter  be  compelled  to 
testify  against  her  husband.  Space  forbids  a  discussion  of  the  merits 
and  demerits  of  fixing  the  time  when  the  marriage  must  take  place,  in 
order  to  be  a  bar.  There  are  several  possibilities,  for  instance,  prior 
to  the  filing  of  the  indictment,  prior  to  pleading  to  the  same,  before  the 
trial,  or  before  conviction. 

In  an  ideal  enactment,  should  the  marriage  suspend  or  forever 
bar  the  prosecution?    It  has  been  contended  that  suspension  is  prefer- 

**  See   (1882)   3  Criminal  Law  Magazine  344. 

**  See  supra,  p.  147. 

**  See  supra,  p.   148. 

*(1882)    3   Criminal   Law   Magazine  343. 
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able  to  a  bar  in  such  cases.  ^^  However,  at  the  present  day,  in  view  of 
the  many  and  ingenious  devices,  both  civil  and  criminal,  invented  by  our 
legislators  and  courts  for  the  purpose  of  compelling  men  to  support  their 
wives,  it  may  be  that  the  woman  is  adequately  protected  by  virtue  of 
the  fact  that  she  is  a  wife,  and  it  may  be  advisable  not  to  dig  up,  after 
marriage,  the  old  charge  of  seduction?  In  other  words,  in  the  witty 
language  of  counsel,  should  not  the  charge  of  seduction  on  de  bene 
esse,  be  forever  cancelled  by  a  marriage  nunc  pro  tunc?** 

As  to  an  offer  of  marriage,  as  the  equivalent  of  marriage  actually 
contracted,  we  have  seen  a  great  divergence  of  provisions.  Should 
not  the  offer,  in  good  faith,  be  the  equivalent  of  marriage?  The 
question  is  not  purely  academic.  In  numerous  instances,  the  woman 
seduced  has  refused  to  marry  her  seducer,  preferring  the  satisfaction 
of  seeing  him  go  to  the  penitentiary  to  a  name  for  her  child.  **  "The 
marriage  of  the  parties  is  the  purpose,  intent,  hope,  and  spirit  of  the 
statute.  Within  its  keeping,  the  past  misery  and  shame  may  be  for- 
gotten, the  future  happiness  of  both  secured.  Although  the  seducer 
be  forced  almost  to  the  very  doors  of  the  penitentiary  before  offering 
to  fulfill  his  promise  of  marriage,  yet  having  done  so  in  good  faith, 
and  his  offer  having  been  declined  by  his  victim,  he  can  do  no  more. 
The  woman,  and  not  the  man,  defeats  the  object  and  purposes  of  the 
law." '^^  Is  not  the  broken  promise  the  gravamen  of  the  offensie? 
Where  seduction  has  been  accomplished  under  a  bona  fide  promise 
of  marriage  and  the  man  offers  to  fulfill  his  promise  can  he  properly 
be  said  to  be  guilty  of  seduction  ?  **^ 

IV.  Conclusion 
In  conclusion,  it  is  worthy  of  note  how  much  more  serious  is  the 
offense  of  seduction  in  most  jurisdictions  to-day  than  at  common  law. 
In  former  days,  it  was  but  a  tort  subjecting  the  seducer  to  liability 
in  damages  to  the  parent,  as  master,  of  the  girl  seduced,  and  even 
this  civil  liability  was  hedged  about  with  innumerable  and  absurd 
technicalities  which  prevented  the  recovery  even  of  damages  in  many 
atrocious  cases.  To-day,  we  find  a  large  number  of  jurisdictions 
sending  to  the  penitentiary  the  offender  who  went  scot  free  at  com- 
mon law.  Does  the  man  who  marries  the  woman  seduced  to  keep 
out  of  the  penitentiary,  entirely  escape  punishment?  Much,  of  course, 
will  depend  on  each  individual  case.  Yet  many  an  accused,  however 
much  atonement  there  may  be  for  the  woman  in  marriage,  doubtless 
feels  himself  between  Scylla  and  Charybdis. 

H.    W.    Humble 

University  of  Kansas     Law  School 
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THE  DEVELOPMENT  OF  INDUSTRIAL 
JURISPRUDENCE 

No  branch  of  modern  law  has  attained  greater  importance  than 
that  relating  to  labor  unions,  and  no  more  difficult  industrial  legal 
problems  are  presented  to  the  courts  than  those  which  arise  out  of 
disputes  under  trade  agreements.  The  sweep  of  conflicting  political 
theories  and  changing  economic  systems  from  the  Xlllth  through  the 
XVIIth  Centuries  to  the  present  day  has  left  the  common  law  affect- 
ing industrial  matters  to-day  a  clouded,  uncertain  record.  It  has  a 
distinct  color,  but  little  else.  The  title  of  this  branch  of  the  law,  as 
even  to-day  carried  in  text-books,  law  encyclopedias  and  reported 
decisions,  illustrates  this  conclusion.  What  more  abhorrent  title  can 
be  found  in  all  of  the  reported  law  of  former  ages  than  "Master  and 
Servant", — the  terminology  used  to  describe  the  legal  relationship  of 
active  or  absentee  capital  and  the  workers  of  industry. 

In  addition  to  the  cases  which  have  been  decided  in  our  courts 
as  to  the  rights,  privileges  and  duties  of  trades  unions,  and  the  few 
decisions  relating  to  operations  of  employers'  associations,  the  courts 
have  naturally  been  resorted  to  in  order  to  determine  disputes  arising 
out  of  the  relationship  between  an  individual  employer  and  an  in- 
dividual employee.  Severance  of  employment  has  given  rise  to  liti- 
gation ranging  from  action  for  wages  to  pleas  for  injunctive  relief 
prohibiting  competitive  employment  by  the  discharged  or  resigned  em 
ployee. 

In  the  main,  however,  employment  litigation  has  been  concerned 
with  punishment  rather  than  reform.  Specific  performance,  or  com- 
pliance with  contracts,  is  seldom  within  the  purview  of  such  court 
actions..  The  demand  is  for  damages,  or  in  other  words,  punishment 
-for  infraction  or  breach  of  contract.  Our  treatment  of  criminal  cases 
has  at  last  brought  us  to  the  position  where  the  public  mind  is  directed 
toward  an  emphasis  on  reform  rather  than  punishment.  A  similar 
attitude  is  imperative  in  the  treatment  of  industrial  civil  cases.  It 
helps  little  to  assess  damages  on  employer  or  employee  in  cases  in- 
volving infraction  of  employment  relationship.  Damages,  practically 
the  sole  language  of  our  courts  in  so-called  "Master  and  Servant" 
cases,  breed  nothing  but  ill  will,  and  have  neither  the  intention  nor 
the  result  of  effecting  industrial  peace. 

To  stretch  our  judicial  machinery  into  a  form  where  its  operation 
world  be  flexible  enough  to  decide  industrial  issues  and  adjust  such 
differences,  is  not  possible  by  mere  expansion  of  powers  and  func- 
tions. If  the  courts  of  the  land  are  ever  to  be  empowered  with  such 
functions,   other  organs   of   extra-judicial   industrial   machinery,   estab- 


156  COLUMBIA  LAW  REVIEW 

lished  outside  and  apart  from  our  courts,  will  first  have  to  operate 
satisfactorily  in  an  independent  fashion.  After  such  continued  opera- 
tion, it  may  well  be  that  the  power  of  our  courts  will  be  extended  to 
cover  such  new  industrial  machinery.  But  while  the  people  have 
been  possibly  over-desirous  to  place  tremendous  additional  adminis- 
trative powers  and  functions  on  the  state,  a  natural  restraint  and 
timidity  is  evident  when  the  extension  of  judicial  functions  is  pro- 
posed. The  creation  of  commissions — Public  Service,  Workmen's 
Compensation,  City  Planning — and  other  quasi-judicial  boards,  points 
clearly  to  a  desire  to  remove  from,  rather  than  bestow  upon,  the  courts 
special  functions  and  powers. 

And  the  cause  is  that  the  judicial  machinery  established  in  this 
country  for  obvious  reasons  has  proved  inadequate  to  handle  in  an 
effective  manner  the  mass  of  minor  but  consequential  disputes  arising 
between  employers  and  employees.  The  delays  of  procedure,  the  lack 
of  confidence  in  the  judiciary,  and  the  practical  compulsion  of  retain- 
ing counsel,  have  forced  employers  and  unions  to  the  establishment  of 
their  own  judicial  tribunals. 

In  industrial  disputes  time  is  of  the  essence,  for  time  often  means 
the  difference  between  employment  and  unemployment.  A  dis- 
charged employee  can  find  no  true  relief  in  a  suit  for  money  damages, 
especially  when  the  decision  will  not  be  reached  within  a  month  and 
possibly  not  within  a  year.  Moreover,  most  industrial  quasi-legal 
matters  before  the  joining  of  issues  involve  what  in  fact  though  not 
in  law  are  offsets  or  counterclaims.  A  superintendent  discharges  a 
forewoman,  the  workers  in  the  shop  stop  work.  The  contract  clearly 
prohibits  the  forewoman's  discharge  without  hearing  and  notice;  and 
further,  is  violated  by  the  stoppage  on  the  part  of  the  workers.  Sure- 
ly a  revolution  in  our  codes  of  practice  would  be  necessary  in  order  to 
bring  before  one  judge,  in  one  action,  the  superintendent,  the  fore- 
woman and  the  striking  employees.  Nevertheless,  that  very  feat  is 
easily  performed  under  extra-judicial  machinery  established  by  work- 
ers and  employers  in  specific  industries.  Under  our  codes  of  practice, 
however,  the  courts  are  prohibited  from  a  consolidated  hearing 
and  trial  on  all  correlated  issues. 

In  addition  the  impartial  standing  of  our  judiciary  is,  without 
meaning  any  disrespect,  correctly  impugned.  There  is  a  clean  allign- 
ment  of  most  individuals  either  for  or  "against  dividends  to  persons 
other  than  those  actively  connected  with  industrial  enterprises.  The 
members  of  the  legal  profession — from  whom  the  judiciary  is  select- 
ed— most  naturally  decline  to  look  with  any  disapproval  upon  ethical 
or  moral  grounds,  on  absentee  profit-sharing;  and  conversely  prob- 
ably underemphasize  the  justice  of  the  greater  distribution  of  the 
profits  of  industry  which  labor  and  management  increasingly  claim 
from  the  share  heretofore  paid  for  invested  capital.     Thus  labor  dis- 
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trusts  our  courts,  which  are  truly  colored  with  pre-judgment  of  our 
economic  life. 

Little  need  be  said  of  the  outrageous  costs  of  litigation  and  of 
the  time  wasted  in  sitting  around  waiting  for  trial.  Litigation  may 
result  in  the  doing  of  justice  but  it  is  far  more  a  matching  of  wits 
than  a  sifting  for  truth.  Our  rules  limiting  the  admissibility  of  evi- 
dence, and  the  establishment  of  the  judge  as  an  impartial  auditor, 
rather  than  as  a  scientific  investigator  for  truth,  make  the  use  of 
our  courts  for  complicated  economic  and  human  problems  anything 
but  an  adequate  forum.  Probably  lack  of  time  rather  than  danger  of 
befogging  issues  still  demands  strict  limitation  of  our  rules  as  to 
admissible  evidence.  Such  rules,  however,  make  trials  a  sport  or 
game.  A  lawyer  untrained  in  this  game  may  be  unable  to  squeeze 
into  the  record  material  facts ;  and  conversely,  a  skillful  "evidence 
sportsman"  can  becloud  the  issues  with  immaterial  facts.  The  bar, 
moreover,  hardly  looks  with  due  approval  on  those  judges  who  take 
upon  themselves  the  examination  of  witnesses.  Such  action  tends  to 
divest  the  profession  of  the  "vested  right"  of  examination.  In  pro- 
portion to  the  intellects  of  the  contestants,  the  judges,  and  the  juries, 
it  is  possible  to  place  limitations  on  admissible  evidence.  Trained  ad- 
vocates, skilled  jurors  or  learned  judges  grasp  the  kernel  of  a  situation 
without  hearing  all  the  facts.  Untrained  contestants,  on  the  other 
hand,  require  elaborateness  and  even  repetition  of  evidence.  So  in 
actions  arising  out  of  industrial  relations,  the  broadest  possible  airing 
of  grievances,  and  practically  a  total  lack  of  restraint  on  evidence 
become  necessary  in  order  to  arrive  at  just  decisions,  and  in  order  to 
procure  the  valuable  and  proper  education  of  the  contestants.  In- 
dustrial litigants  in  our  courts  are  not  so  much  aggrieved  by  failure 
to  win  a  case,  as  by  a  feeling  of  injustice  having  been  done  by  refusal 
to  listen  to  what  to  them  are  the  salient  facts. 

Such  and  similar  fr.ctors  have  caused  a  resort  by  employers  and 
employees  to  an  institution  of  their  own  making.  The  development 
of  these  intra-industrial  courts  is  in  an  early  stage.  Until  ten  or  twelve 
years  ago,  if  a  semblance  of  industrial  peace  existed  in  a  particular 
industry,  the  machinery  invoked  for  the  settlement  of  disputes  was  an 
ordinary  arbitration  board  consisting  of  representatives  of  each  side, 
who  upon  failure  to  agree  were  empowered  to  call  in  an  additional 
impartial  person.  Under  such  machinery,  it  became  evident  that  the 
representatives  of  the  respective  sides  contributed  little  to  a  judicial 
determination  of  any  dispute.  These  representatives,  because  of  pres- 
sure from  their  respective  constituents,  asstmied  the  roles  of  advocates. 
The  result  was  that  the  power  of  decision  of  any  such  tribunals,  as  a 
matter  of  practice,  was  vested  not  in  the  board  of  arbitration,  but 
entirely  in  the  impartial  outsider  who  was  called  in  to  listen  to  the 
evidence  in  the  particular  case  imder  consideration. 
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Where  the  impartial  outsiders  were  spasmodically  drafted  and 
where  the  personnel  of  such  outsiders  varied  in  each  case,  the  parties 
to  the  dispute,  as  well  as  the  industry  affected,  were  deprived  of  the 
advantages  which  would  naturally  accrue  if  the  impartial  final  arbi- 
trator were  the  same  person  over  a  definite  and  lengthy  period  of 
time.  Such  continuous  service  spelled  familiarity  with  an  industry 
rather  than  with  a  particular  grievance.  "Machinery  has  now  been 
improved  so  as  to  provide  continuity  of  the  industrial  policy  as  trans- 
lated in  the  decisions  rendered.  The  defect  in  the  earlier  industrial 
machinery  has  been  corrected  in  a  dozen  or  more  industries  which  are 
now  operating  under  what  has  been  termed  the  "impartial  chair- 
man" type  of  agreement. 

Under  the  impartial  chairman  type  of  agreement,  what  might 
be  termed  an  "industrial  judge"  is  employed  through  the  funds 
jointly  contributed  by  the  union  and  the  employers'  association  in  the 
industry  concerned.  His  term  of  employment  is  indefinite ;  and  conse- 
quently he  stands  somewhat  in  the  position  of  a  Prime  Minister,  in 
that  he  must  necessarily  resign  as  soon  as  he  loses  the  confidence  of 
either  side.  This,  of  course,  does  not  mean  that  each  decision  ren- 
dered by  the  impartial  chairman  must  meet  with  the  approval  of  all 
the  members  of  each  side,  for,  of  course,  that  is  a  practical  impossi- 
bility. It  merely  means  that  these  judges  are  subject  to  recall, — 
and  the  recall  of  these  industrial  judges,  at  least  in  this  period  of 
development,  rests  upon  a  different  basis  from  the  public  recall  of 
public  judges.  We  have  never  denied  the  legitimacy  of  granting  the 
legislature  or  the  executive  the  power  of  judicial  recall  upon  charges. 
We  have  at  this  time  wisely  been  slow  to  approve  recall  at  the  will 
of  the  electorate.  The  unwillingness  to  sanction  popular  recall,  like 
the  movement  for  a  short  ballot,  reflects  our  distrust  of  the  power  of 
the  electorate  intelligently  to  select  or  remove  more  than  a  few  out- 
standing persons  in  the  political  panorama.  With  the  industrial 
judges,  however,  the  criticism  of  the  parties  to  the  agreement  more 
closely  resembles  "charges" ;  and  the  distinction  is  clear  that  here  the 
recall  is  to  be  exercised,  not  by  a  partly  disinterested  populace,  but 
by  highly  interested  groups  whose  attention  has  been  continuously 
directed  toward  the  issues  involved  and  the  capacities  of  the  judges. 

The  impartial  chairmen  now  sitting  in  various  industries  through- 
out the  country  often  establish  their  own  rules  of  procedure,  and  as 
a  rule  have  the  power  of  passing  upon  all  industrial  questions  arising 
in  the  industry  under  the  particular  contract  in  existence  between 
the  union  and  the  employers'  association.  The  practices  under  which 
the  impartial  chairmen  operate  vary  greatly.  In  some  markets  the 
contract  is  merely  a  charter  of  fundamental  principles  to  guide  the 
industry,  establishing  the  impartial  machinery,  providing  for  the 
duration  of  the  agreement,  and  prohibiting  strikes  and  lock-outs  dur- 
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ing  its  pendency.  In  other  contracts  full  details  are  agreed  upon: 
hours  of  labor,  rates  of  piece  work,  methods  of  election  to  the  trade 
council,  method  of  presentation  of  appeals,  rules  governing  the 
terms  of  employment,  such  as  union  preference,  hours,  sanitary  con- 
ditions, and  the  like.  While  the  general  agreement  has  the  merit  of 
flexibility,  it  has  the  disadvantage  of  postponing  settlement  on  funda- 
mental issues.  In  at  least  one  labor  market,  the  very  lack  of  agree- 
ment on  the  terms  of  employment  has  been  responsible  to  a  large 
extent  for  the  abolition  of  the  impartial  chairman. 

Under  these  various  agreements  there  have  been  no  less  than 
two  thousand  written  decisions  rendered  by  impartial  chairmen  in  this 
country.  These  decisions  cover  questions  involving  the  discrimina- 
tion of  employer  against  employee  because  of  union  activity ;  right  of 
promotion;  wrongful  discharge;  increase  in  wages;  decrease  in  wages; 
holidays  to  be  allowed  to  workers ;  hours  of  labor ;  method  and  order 
of  laying  off  workers  during  periods  of  unemployment ;  methods  of 
preference  in  the  rehiring  of  unemployed ;  basis  of  pay,  whether  piece- 
work, week-work,  piece-work  with  minimum  guarantee,  profit-sharing 
or  bonus  system ;  and  even  such  technical  problems  as  the  much 
mooted  question  in  the  textile  industry  of  the  desirability  of  one 
operator's  working  on  two  looms  or  more.  The  range  of  matters 
placed  before  the  impartial  chairman  is  as  wide  as  the  industry  itself. 
Unless  provided  to  the  contrary  in  the  contract,  all  incidents  of  em- 
ployment come  within  the  power  of  the  impartial  chairman  for  con- 
sideration and  decision. 

The  methods  of  enforcement  of  these  decisions  vary  greatly  de- 
pending upon  the  terms  of  the  particular  contracts.  Money  fines, 
limited  and  unlimited,  may  be  assessed  in  certain  industries.  In  other 
cases  the  decisions  rest  for  their  enforcement  on  the  good  faith  of  the 
parties  to  the  agreement.  In  passing,  it  might  be  interesting  to  men- 
tion that  under  many  of  the  impartial  chairmen  agreements,  a  legisla- 
tive chamber  is  established.  This  chamber,  known  either  as  a  trade 
board  or  council,  is  composed  of  an  equal  number  of  representatives 
of  labor  and  employers,  and  through  such  legislative  board  a  con- 
siderable part  of  the  strain  which  would  be  felt  by  the  impartial  chair- 
man sitting  as  a  judge  is  removed  by  previous  agreement  in  such 
board  or  council  on  mooted  industrial  problems  which  involve  ques- 
tions of  trade  policy  and  which,  if  left  unsettled,  would  ordinarily 
result  in  cases  of  individual  grievances  on  the  part  of  individual 
workers  or  employers. 

The  decisions  rendered  by  impartial  chairmen  are  increasing  in 
number  and  are  in  effect  a  new  industrial  common  law.  These  deci- 
sions are  peculiarly  impressive  considered  in  relation  to  statutes  en- 
acted by  the  legislatures,  such  as  the  Walton  Act,  passed  in  1920  by 
the    State    of    New   York    for   the   purposes    of    enforcing    arbitration 
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agreements  generally.  At  present,  there  is  a  sufficient  catnaraderie 
between  the  dozen  or  more  impartial  chairmen  holding  office,  so  that 
there  is  a  sporadic  and  undirected  exchange  of  decisions.  Naturally, 
each  impartial  chairman  renders  decisions  based  on  the  contract 
under  which  he  holds  office.  Nevertheless,  the  decisions  rendered  in 
various  labor  markets  under  such  agreements  carry  weight  as  prece- 
dents in  the  determination  of  any  case  in  a  separate  market.  Now  is 
the  time  to  collate,  codify  and  headnote  and  properly  index  the  deci- 
sions rendered  by  impartial  chairmen.  If  this  general  movement  of 
impartial  chairmen  is  to  attain  the  industrial  prominence  which  the 
writer  of  this  article  anticipates,  and  the  decisions  now  being  ren- 
dered are  not  codified  and  indexed  at  this  time,  much  of  the  red  tape 
and  confusion,  and  many  of  the  conflicts  apparent  in  our  regular  ad- 
ministration of  justice  through  the  courts  of  the  land,  will  creep  in 
to  this  extra-judicial  structure  created  for  the  judicial  settlement  of 
industrial  disputes.  It  may  be  that  in  time,  public  official  cognizance 
will  have  to  be  taken  of  such  industrial  agreements,  of  the  courts 
created  thereby  and  of  the  decisions  rendered  thereunder.  Possibly 
the  appointment,  pay  and  control  of  these  industrial  judges  will  be 
turned  over  to  or  assumed  by  the  Government  through  its  departments 
of  labor.  This  may  be  necessary  if  for  no  other  reason,  than  to  pro- 
tect the  consuming  public  against  decisions  effecting  increases  in 
wages,  which,  uneconomically  multiplied,  are  translated  into  the  prices 
paid  by  consumers  for  the  commodity  affected.  Whether  or  not  the 
State  as  such  is  injected  into  these  new  industrial  tribunals,  the  codifi- 
cation of  such  decisions  rendered  will  necessarily  tend  to  uniformity 
of  practice  and  to  the  earlier  establishment  of  proper  standards  of 
industrial   practice. 

Throughout  the  world,  irrespective  of  the  individual  desires  of 
anyone,  a  general  movement  is  on  way  which  in  some  form  or  another 
is  wiping  out  certain  property  rights.  Workmen's  Compensation  Acts, 
inheritance  taxes,  excess  profit  taxes  up  to  eighty  per  cent.,  rent 
legislation,  tenement  house  regulatory  acts  and  other  evidences  of  this 
anti-private  property  movement  are  appearing  at  a  most  remarkable 
pace.  The  corollary  of  this  movement  is,  of  course,  to  bring  into 
prominence  the  counter-part  of  private  property  rights,  namely  the 
industrial  rights  of  those  active  in  industry.  As  this  movement  grows, 
the  courts  established  by  legislation  will  be  addressed  increasingly 
often  for  the  determination  of  questions  affecting  industrial  rights^ 
That  our  regular  legally  established  judicial  system  is  improperly  con- 
ceived and  inadequately  constructed  to  handle  industrial  disputes,  can 
scarcely  be  denied.  As  we  stand  at  the  beginning  of  a  new  develop- 
ment which  promises  so  much,  one  lesson  in  particular  may  be  taken 
from  the  burdens  which  an  unthinking,  unscientific  original  growth  of 
the  common  law  has  placed  upon  society  at  this  time.     At  the  very 
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inception  of  the  movement  the  decisions  of  these  self-erected  indus- 
trial courts  should  be  codified,  indexed  and  mechanically  properly 
arranged.  The  resultant  uniformity  and  clarity  will  aid  in  the  intelli- 
gent development  which  will  bring  to  fulfillment  the  promise  of  in- 
dustrial peace  that  the  impartial  chairmen  hold  out. 
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NOTES 

Profit  on  the  Sale  of  Capital  as  Income  Under  the  Sixteenth  Amend- 
ment.— In  holding  stock  dividends  not  income  within  the  meaning  of  the  Sixteenth 
Amendment,  the  Supreme  Court  declared  through  Mr.  Justice  Pitney:  "It  is  5aid 
that  a  stockholder  may  sell  the  new  shares  acquired  in  the  stock  dividend;  and  so 
he  may,  if  he  can  find  a  buyer.  It  is  equally  true  that  if  he  does  sell,  and  in  so 
doing  realizes  a  profit,  such  profit,  like  any  other,  is  income,  and  so  far  as  it  may 
have  arisen  since  the  Sixteenth  Amendment  is  taxable  by  Congress  without 
apportionment.  The  same  would  be  true  were  he  to  sell  some  of  his  original 
shares  at  a  profit."*  Notwithstanding  this  clear  declaration  that  profit  from  the 
sale  of  capital  is  income.  Judge  Thomas  of  the  federal  court  for  the  District  of 
Connecticut  has  held  the  contrary  in  Brewster  v.  Walsh  (D.  C,  Conn.)  268  Fed. 
207.  "There  is  no  income  from  the  sale  of  investments,"  he  tells  us.  He  appears 
to  be  convinced  that  the  Supreme  Court  is  directly  opposed  to  its  most  recent  ut- 
terance. He  thinks  that,  in  view  of  earlier  declarations,  Mr.  Justice  Pitney's  state- 
ment "must  mean  that  the  profit  derived  from  such  transactions,  if  it  is  income, 
appHes  in  the  case  of  a  trader  and  not  in  the  case  of  an  individual  who  merely 
changes  his  investments."  This  neglects  the  fact  that  the  objector  in  the  Stock  Divi- 
dend Case  was,  to  all  appearances,  not  a  trader  but  a  lady  investor.  It  neglects  the 
caution  taken  by  the  Supreme  Court  to  include  profit  from  the  sale  of  capital  in  its 
definition  of  the'  meaning  of  "incomes"  in  the  Sixteenth  Amendment.  After  say- 
ing that  "Congress  cannot  by  any  definition  it  may  adopt  conclude  the  matter,"  the 
proper  definition  is  put  as  follows :  "  'Income  may  be  defined  as  the  gain  derived 
from  capital,  from  labor,  or  from  both  combined,'  provided  it  be  understood  to  in- 
clude profit  gained  through  a  sale  or  conversion  of  capital  assets,  to  which  it  was 
applied  in  the  Doyle  Case,  247  U.  S.  183."*  Though  the  Doyle  Case  involved  the 
Corporation  Eocdse  of  1909,  and  another  case,*  as  Judge  Thomas  points  out,  had 
declared  that  what  Congress  meant  by  "Income"  in  that  Act  need  not  be  restricted 
to  technical  income  that  would  be  taxable  as  such,  this  loses  all  significance  after 
the  definition  of  income  in  the  Doyle  Case  is  explicitly  incorporated  into  the  defini- 
tion of  income  under  the  Sixteenth  Amendment.  Even  if  this  definition  and  the 
other  declarations  in  the  Stock  Dividend  Decision  were  to  be  taken  as  technically 
obiter,  they  appear  to  be  conclusive  evidence  of  what  the  Supreme  Court  now 
thinks  about  the  matter. 

^Eisner  v.  Macomber  (1920)  252  U.  S.  189,  212,  40  Sup.  Ct.  189. 

*  252  U.  S.  189,  207,  40  Sup.  Ct.  189.  The  case  referred  to  is  Doyle  v.  Mitchtlt 
Brothers  Co.  (1918)  247  U.  S.  179  38  Sup.  Ct.  467.  The  case  involved  income 
from  the  sale  of  timber.  The  stumpage  value  had  not  enhanced  since  the  effective 
date  of  the  Act  of  1909,  and  it  was  held  that  the  stumpage  value  as  of  that  date 
could  be  deducted  from  the  gross  proceeds  of  the  lumber.  But  the  court  declined 
to  value  the  stumpage  by  subtracting  the  cost  of  lumbering  from  the  price  received 
for  the  product.  Though  in  this  case  the  gain  taxed  was  due  to  the  process  of  con- 
version, in  Hays  v.  Gauley  Mountain  Coal  Co.  (1918)  247  U.  S.  189,  38  Sup  Ct 
470,  and  United  Stafies  v.  Cleveland.  C.  C.  &  St.  L.  Ry.  (1918)  247  U.  S.  195,  38 
Sup.  Ct.  472,  decided  the  same  day,  the  doctrine  of  the  Doyle  Case  was  applied  to 
hold  taxable  the  gain  derived  from  the  sale  of  shares  of  stock,  in  so  far  as  the 
gain  had  accrued  since  December  31,  1908,  and  to  hold  not  taxable  the  gain  accrued 
before.  The  exclusion  of  the  prior  gain  was  based  on  the  assumed  intent  of  Con- 
gress to  tax  only  gains  accruing  and  realized  after  the  effective  date  of  the  Act. 

*  Stratton's  Independence  v.  Howbert  (1913)  231  U.  S.  399,  416,  34  Sup.  Ct  136. 
But  the  objection  discountenanced  in  this  case  under  the  Act  of  1909  was  later 
discountenanced  under  the  Act  of  1913  in  Stanton  v.  Baltic  Mining  Co.  (1916) 
240  U.  S.  103,  36  Sup.  Ct.  278. 
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For  his  contrary  conclusion  Judge  Thomas  goes  back  to  Gray  v.  Darlington* 
which  held  a  profit  on  bonds  bought  in  1865  and  sold  in  1869  not  income  for  the 
year  1869  under  the  Income  Tax  Act  of  1867.  He  affirms  that  "the  meaning  of  the 
word  'incomes'  in  the  Sixteenth  Amendment  is  no  broader  than  its  meaning  in  the 
Act  of  1867."  Yet  in  interpreting  the  Act  of  1867,  Mr.  Justice  Field  had  said  that 
it  "looks,  with  some  exceptions,  for  subjects  of  taxation  only  to  annual  gains,  profits, 
and  income."*  Among  the  exceptions  noted  is  the  gain  from  the  sale  of  realty 
purchased  within  the  two  previous  years.  Obviously  an  interpretation  of  income 
in  one  section  of  the  Act  of  1867,  which  recognizes  that  other  sections  have  a  dif- 
ferent meaning,  is  no  criterion  of  the  meaning  of  income  in  the  Sixteenth  Amend- 
ment, entitled  to  the  slightest  consideration  as  against  a  contrary  explicit  inter- 
pretation of  that  Amendment.  All  doubt  whatever  on  the  point  would  be  fore- 
dosed  but  for  the  fact  that  Mr.  Justice  McKenna  in  Lynch  v.  Turrish  quoted 
with  approval  Mr.  Justice  Field's  statements  in  Gray  v.  Darlington^  and  remarked 
that  the  "case  has  not  since  been  questioned  or  modified."*  He  cannot  mean  by 
this  that  the  case  or  its  doctrine  has  been  uniformly  followed  in  the  interpretation 
of  later  statutes,  for  this  is  negatived  by  the  cases  under  the  Corporation  Excise 
of  1909.*  Mr.  Justice  McKenna  adduced  Gray  v.  Darlington  "  to  dismiss  the  gov- 
ernment's contention  that  gain  accrued  before  the  Amendment  and  the  statute 
is  income  afterwards  if  realized  afterwards.  He  was  not  considering  a  case  of 
gain  accruing  subsequent  to  the  Amendment,  like  the  one  before  Judge  Thomas. 
Though  Mr.  JuS'tice  Field's  language,  which  Mr.  Justice  McKenna  approves,  is 
somewhat  ambiguous,  it  quite  possibly  means  no  more  than  that  unrealized  gain 
is  not  income  and  that  a  section  of  a  statute  which  looks  only  to  annual  gains  ex- 
cludes gain  accruing  prior  to  the  year  of  its  realization.  Even  if  Mr.  Justice  Mc- 
Kenna agrees  with  Judge  Thomas,  it  is  certain  that  Mr.  Justice  Pitney  docs  not, 
and  that  the  four  dissenting  judges  in  the  Stock  Dividend  Case  do  not.  Four  and 
one  make  five;  and  five  is  more  than  half  of  nine.  The  importance  of  Mr.  Justice 
Pitney's  very  clear  statement  is  enhanced  by  the  probability  that  it  was  designed 
to  assure  prospective  critics  that  the  Stock  Dividend  Decision  would  not  render 
stock  dividends  eternally  immune  from  the  income  tax.  It  is  incredible  that  the 
Supreme  Court  will  later  go  back  on  this  assurance. 

Though  the  law  is  "nothing  more  pretentious"  than  "the  prophecies  of  what 
courts  will  do  in  fact,""  a  genteel  tradition  permits  legal  discussion  not  confined  to 
adventures  in  probing  judicial  psychology.  One  may  therefore  hope  for  pardon 
for  a  brief  excursion  into  the  mixture  of  metaphor,  analogy  and  personal  prefer- 
ence commonly  called  principle.  Profits  from  the  sale  of  capital  satisfy  the  only 
two  requisites  of  income  thus  far  prescribed  by  the  Supreme  Court  as  part  of  the 
Sixteenth  Amendment.  These  are  gain  and  its'  realization.  We  may  grant  with 
Judge  Thomas  that  "before  the  sale  all  the  plaintiff  possessed  was  capital  without 
any  part  of  it  constituting  income."  This  is  because  the  second  requisite  of  legal 
income  was  not  yet  added  to  the  first.  We  may  concede,  too,  that  "the  sale  of 
capital  results  only  in  changing  its  form  and  like  the  mere  issue  of  a  stock  divi- 
dend, makes  the  recipient  no  richer  than  before."  But  some  changes  in  form 
are  realizations  and  others  are  not.  The  stock  dividend  is  held  not  income  be- 
cause not  an  adequate  realization.    A  cash  dividend"  or  a  dividend  in  property  is 

*  (1872)  IS  Wall.  (82  U.  S.)  63.  *Ihid.  p.  65. 
•(1918)   247  U.  S.  221.  38  Sup.  Ct.  537.     'Supra,  footnote  4. 

*  Supra  footnote  6,  p.  230. 

*  Cases  cited  in  footnote  2,  supra.  See  Hays  v.  Gauley  Mountain  Coal  Co., 
at  p.  192,  where  Mr.  Justice  Pitney  distinguishes  Gray  v.  Darlington  because  of  the 
difference  between  the  Act  of  1867  and  the  Act  of  1909. 

"Supra,  footnote  4.      "Holmes,  Collected  Lrgal  Papers  (1920)  p.  173. 
"Lynch  v.  Hornby  (1918)  247  U.  S.  339,  38  Sup.  Ct.  543. 
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a  realization,"  though  they  too  arc  merely  changes  in  form  which  make  the  re- 
cipient no  richer  than  before.  "  Mere  realization  of  gain  never  makes  one  richer. 
It  only  makes  pre-existing  gain  more  certain  and  more  available.  A  law>er  who 
has  worked  ten  years  for  a  fee  and  reduced  his  claim  to  a  judgment  againrt  a  sol- 
vent client  may  count  that  judgment  in  his  assets  when  he  asks  for  credit.  When 
the  judgment  is  paid,  he  is  no  richer  than  he  was  the  moment  before;  but  by  the 
payment  his  gain  is  realized  and  becomes  income.  The  requisite  of  realization  is 
not  that  the  realization  itself  shall  be  a  gain  but  that  it  !4iall  extract  a  gain  from  that 
in  which  it  heretofore  inhered.  Since  gain  is  usually  gradual  and  realization  usu- 
ally instantaneous,  there  would  be  little  income  from  any  source  under  a  doctrine 
that  the  gain  must  not  precede  the  realization.  The  only  difference  between  gain 
realized  by  sale  and  gains  realized  by  rents,  interest,  and  dividends,  is  that  usually 
the  latter  accrue  within  or  near  the  year  in  which  they  are  realized.  Yet  it  would 
not  be  contended  that  a  tenant  five  years  in  arrears,  does  not  add  to  his  landlord's 
mcome  when  he  finally  pays  up.  The  duration  of  the  period  during  which  the 
gain  was  accruing  is  important  only  because  the  progressive  surtax  rates  are  based 
on  the  realization  within  the  given  annual  period,  except  when  books  are  kept  on  an 
accrual  basis.  This  undoubtedly  is  a  hardship  and  may  be  regarded  as  inequitable. 
But  it  does  not  follow  that  it  is  unconstitutional.  The  Sixteenth  Amendment  is  not 
by  its  terms  limited  to  annual  income.  An  income  tax  may  be  retroactive  as  to 
realization  as  well  as  gain."  The  complaint  against  the  taxation  of  gains  from 
sale  of  capital  is  properly  addressed  only  to  the  question  of  rates  and  not  to  the 
question  of  what  constitutes  income  a5  distinct  f^om  capital.  Of  constitutional  re- 
lief from  oppressive  rates  the  taxpayer  can  have  little  hope."  If  the  fruit  of 
years  of  toil  may  be  taxed  as  income  for  the  year  in  which  it  is  picked,  the  Su- 
preme Court  will  hardly  venture  to  hold  that  the  cashing  in  of  an  unearned  incre- 
ment is  not  income,  when  it  has  so  recently  given  a  distinct  declaration  to  the 
contrary.  T.  R.  P. 

"Peabody  v.  Eisner  (1918)  247  U.  S.  347,  38  Sup.  Ct.  546. 

"  In  the  two  preceding  cases  of  actual  transfer  of  assets  from  the  corporation 
to  the  stockholder,  the  court  did  not  inquire  into  the  circumstances  under  which  the 
stockholder  acquired  his  stock  so  as  to  discern  whether  the  transfer  represented  any 
actual  gain  to  him.  The  court  held  also  that  the  dividends  were  income  under  the 
Sixteenth  Amendment  although  they  were  the  fruit  of  corporate  profits  that  accu- 
mulated before  the  Amendment  took  effect.  This  shows  that  there  may  be  income 
under  the  Sixteenth  Amendment  although  the  conversion  or  realization  is  not 
itself  a  gainful  process.  The  Stock  Dividend  Decision,  therefore,  must  rest  on  the 
absence  of  any  adequate  realization,  and  what  it  says  about  making  the  stockholder 
no  richer  cannot  be  taken  to  mean  that  the  realization  of  gain  is  not  income  when 
the  gain  had  accrued  before  the  realization.  In  so  far  as  Judge  Thomas  finds  any 
comfort  whatever  in  the  Stock  Dividend  Decision,  he  is  completely  deluded. 

The  principal  cas^e  raises  another  problem  which  the  sweeping  decision  avoids. 
The  stock  sold  was  worth  in  1913  considerably  less  than  had  been  paid  for  it  some 
years  prior.  The  seller  was  taxed  on  the  advance  from  1913  which  was  in  excess 
of  his  actual  profit.  If  the  statute  excludes  gain  accrued  before  1913,  may  it  ex- 
clude loss  accrued  before  1913  but  not  realized?  The  hardship  is  apparent,  and 
it  \yould  seem  decent  for  Congress  to  take  the  valuation  of  1913  or  the  original  cost, 
whichever  is  higher,  as  the  basis  from  which  to  reckon  the  profit.  Yet,  after  all, 
the  seller  had  made  since  1913  all  his  gain  since  then,  and  it  is  hard  to  find  any 
constitutional  objection  to  modes  of  assessment  that  start  with  the  situation  when 
the  power  to  impose  an  unapportioned  income  tax  first  arose.  This  is  even  less 
cruel  than  to  tax  as  income  the  dividends  produced  after  1913  by  a  corporate  sur- 
plus acquired  earlier,  particularly  in  the  cases  where  the  stockholder  bou^t  his 
stock  at  a  price  influenced  bv  the  existing  corporate  surplus. 

"Stockdale  v.  Insurance  Co.  (87  U.  S.  1874)  20  Wall.  323;  Brushaber  v.  Union 
Pacific  R.  R.  (1916)  240  U.  S.  1,  20,  36  Sup.  Ct.  236. 

"  See  Billings  v.  United  States  (1914)  232  U.  S.  261,  282.-283,  34  Sup.  Ct.  421, 
and  Brushaber  v.  Union  Pacific  R.  R.  (1916)  240  U.  S.    1,  24,  36  Sup.  Ct.  236. 
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Public  Utility  Valuation,  the  "Unearned  Increment"  and  the  DeprBt 
QATED  Dollar. — Are  public  utility  companies  constitutionally  entitled  to  exact 
rates  sufficient  to  give  them  a  so-called  "unearned  increment"  of  land  values? 
Or  may  regulation,  as  well  as  public  ownership,  protect  the  consumers  from 
such  rates?  This  question  underlies  the  controversy  between  reproduction  cost 
and  actual  cosit  as  the  basis  for  "valuation"  in  rate  cases.  The  United  States 
Supreme  Court  has  leaned  towards  reproduction  cost,  thus  saddling  the  oppon- 
ents of  public  ownership  with  the  fortuitous  burden  of  defending  the  private 
appropriation  of  the  increment;  but  this  leaning  of  the  Court  is  manifested 
almost  exclusively  in  dicta, '  and  even  there  in  language  so  guarded  and  quali- 
fied, and  so  subject  to  exceptions),*  as  to  leave  one  in  doubt  as  to  the  Court's 
real  attitude.  Its  opposition  to  actual  cost  (originally  expressed  in  a  case 
where  the  original  cost  was  deemed  to  have  been  unnecessarily  incurred,*)  is 
far  more  evident  than  is  its  approval  of  reproduction  cost.  Yet,  hazy  as  are 
the  Court's  views,  and  uttered  as  they  are,  for  the  most  part,  by  way  of 
dictum,  they  are  none  the  less  important,  since  the  Court  has  the  habit  of 
referring  to  its  own  dicta  in  these  matters  as  if  they  settled  the  law.  Any 
new  pronouncement,  therefore,  even  by  way  of  dictum,  is  to  be  watched  with 
interest.  And  a  new  pronouncement  is  to  be  expected  on  the  appeal  from  the 
decision  of  the  District  Court  for  the  Southern  District  of  New  York,  in 
Consolidated  Gas  Co.  of  New  York  v.  Newton.* 

In  that  case  Judge  Learned  Hand  calculates  that  the  earnings  under  the 
statutory  8Q-cent  rate  will,  under  conditions  like  those  of  1918  and  i919  (which 
he  expects  to  continue  for  some  time  in  the  future')  yield  less  than  a  6  per 
cent,  return  on  what  he  figures  as  the  lowest  justifiable  rate-base.  He  there- 
fore enjoins  the  continued  enforcement  of  the  80-cent  rate.  In  calculating  his 
rate-base,  which  he  thinks  is  only  about  half  as  large  as  it  ought  properly  to 
be  (p.  268),  he  takes  a  stand  on  novel  grounds  in  favor  of  replacement  and 
against  actual  cost.  True,  he  takes  the  structures  at  their  original  cost,  but 
not  with  the  idea  that  both  original  and  replacement  cost  should  be  "con- 
sidered". He  points  out  clearly  that  any  such  idea  merely  evades  the  problem, 
supported  though  it  be  by  high  authority  (pp.  236-237).  His  idea  in  taking 
original  cost  is  to  find  that  evidence  of  replacement  costs  which  shall  be  least 
speculative  and  most  favorable  to  the  statutory  rate.  The  land,  however, 
unlike  the  structures,  he  values  not  at  its  original  cost  (except  for  one  tract 
in  Astoria)  but  at  its  "present  value".  True,  his  other  holdings  would  suffice 
to  brand  the  80-cent  rate  as  confiscatory  even  had  he  figured  land  at  its 
original    cost.*      Yet    his    unqualified    dictum    in    favor    of    replacement    cost    is 

'  The  only  exception  is  the  case  of  San  Joaquin  Co.  v.  Stanislaus  County 
(1914)  233  U.  S.  454.  34  Sup.  Ct.  652,  where  a  regulation  was  definitely  re- 
jected which  would  yield  a  fair  return  on  the  actual  cost  but  not  on  a  "water 
right"  for  which  the  company  had  paid  nothing.  The  case  rests  on  peculiar 
circumstances,  however,  the  court  feeling  it  necessary  to  recur  "to  the  fact  that 
in  every  instance  only  a  few  specified  individuals  get  the  right  to  a  supply." 
(p.  460). 

*In  Des  Moines  Gas  Co.  v.  Des  Moines  (1915)  238  U.  S.  153,  172,  35  Sup. 
Ct.  811.  for  instance,  a  regulation  was  sustained  which  permitted  no  return  on 
the  additional  replacement  cost  brought  about  by  the  city's  having  paved  the 
streets  after  the  mains   were   laid. 

*San  Diego  Land  &  Toum  Co.  v.  National  City  (1899)  174  U.  S.  739,  19 
Sup.  Ct.  804. 

*(1920)   267  Fed.  231. 

■"The  case  was  decided  on  August  4,  1920,  with  a  supplemental  opinion  on 
August  11.  It  is  possible  that  the  very  recent  decline  in  price  levels  might 
affect   his    expectation   in   this    regard. 

•The  value  of  all  the  land  except  the  Astoria  parcel  above  referred  to  is 
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worth  considering,  not  only  because,  if  confirmed,  it  may  commit  the  Supreme 
Court  more  firmly  than  before  to  the  replacement  theory,  but  also  because  of 
the  novelty  of   the  arguments   with  which  he   supports   it 

"The  present  cost  of  a  substitute  plant  of  equal  capacity"  is  adopted  by  a 
process  of  reasoning  which  may  be  reduced  to  the  following  syllogism:  Major 
premise — "The  recurrent  appeal  to  a  just  rate  and  a  fair  value  assumes  that 
the  effort  is  to  insure  such  a  profit  as  would  induce  the  venture  originally 
and  that  the  public  will  keep  its  faith  so  impliedly  given."  (p.  237).  Minor 
premise — to  induce  the  original  venture,  the  investor  must  anticipate  a  profit 
whose  buying  power  will  not  diminish  with  the  depreciation  of  the  dollar. 
Conclusion — The  present  replacement  cost  "is  a  necessary  consequence  of  the 
foregoing  argument."    (p.  238). 

A  very  little  reflection  will  show  that  the  conclusion  is  not  the  one 
which  follows  from  the  premises.  It  tacitly  assumes  that  the  deviation  between 
the  present  and  the  original  buying  power  of  the  money  which  the  plant 
actually  cost  is  identical  with  the  deviation  between  the  amount  which  it  actual- 
ly cost  and  the  hypothetical  sum  which  it  would  cost  to  build  the  plant  to-day. 
But  no  such  assumption  is  tenable.  Other  factors  than  changes  in  general 
price  levels  account  for  the  discrepancy  between  the  original  and  the  repro- 
duction cost.  Land  in  a  growing  city,  for  instance,  generally  appreciates  not 
merely  when  measured  in  dollars  but  when  measured  in  things  in  general. 
Owing  to  its  limited  supply  and  the  growing  demand  for  it,  it  appreciates 
even  when  no  depreciation  is  taking  place  in  the  dollar  at  all.  Yet  it  is 
only  by  identifying  present  replacement  cost  with  the  buying  power  which  the 
money  actually  spent  had  at  the  time  of  its  expenditure  that  Judge  Hand  can 
say  that  "a  profit  based  upon  the  enhanced  value  of  the  capital  adds  nothing 
in  truth  at  all  to  the  company's  wealth.  Though  its  capital  be  measured  in 
more  dollars,  and  so,  too,  its  profit,  that  profit  is  still  paid  in  the  fallen  dollar, 
and  has  no  greater  buying  power  than  it  had  before."  (p.  237).  Elsewhere 
the  Judge  seems  to  scent  a  distinction  between  the  two  concepts,  but  he  does 
not  follow  up  the  scent.  In  a  dictum  concerning  depreciation  (pp.  239-240)  he 
implies  that  "the  cost  of  a  present  plant  of  equal  capacity",  which  he  is  seek- 
ing, may  be  something  other  than  the  original  cost  with  abatements  "confined 
to  changes  in  'price  levels' ".  He  fails  to  see,  however,  that  the  actual  cost 
with  additions  or  abatements  corresponding  to  changes  in  price  levels,  easily 
calculated  with  the  help  of  indfex  numbers,  is  the  only  rate-base  which  gives 
the  company  no  greater,  and  no  less,  "buying  power  than  it  had  before."  This 
base,  and  not  the  replacement  cost,  which  is  much  more  difficult  of  ascertain- 
ment,  is   the  logical  consequence  of  the  Judge's  previous   argument. 

The  pronouncement  in  favor  of  replacement  cost,  then,  while  it  has  the 
apparent  support  of  the  Supreme  Court's  dicta,  is  inconsistent  with  Judge 
Hand's  premises.  At  least  one  of  the  premises,  then,  must  be  inconsistent 
with  the  Supreme  Court's  reasoning.  Indeed  a  closer  examination  of  the 
Judge's  ground  for  deriving  his  major  premise  from  the  Supreme  Court  dis- 
closes the  inadequacy  of  that  ground.  "The  recurrent  appeal  to  a  just  rate 
and  a  fair  value,"  says  the  Judge  in  a  passage  already  quoted,  "assumes 
that  the  effort  is  to  insure  such  a  profit  as  would  induce  the  venture  originally 
and  that  the  public  will  keep  its  faith  so  impliedly  given."  Why?  De  we  not 
find  the  same  recurrent  appeal  to  "just"  compensation  and  a  "fair"  value  in 
condemnation   cases?     And   who   ever   supposed   that    the   effort   in    those   cases 

$7,029,035  (p.  268).  A  6  per  cent,  return  on  this  would  come  to  $421,742.10, 
which,  on  a  spread  of  19  billion  feet,  would  come  to  little  over  two  cents  per 
1,000   feet. 
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was  to  insure  to  the  owner  a  value  measured  by  the  profit  which  would  in- 
duce the  venture  originally?  Is  not  the  effort  rather  to  protect  him  from 
the  loss  of  whatever  advantage  our  system  of  ownership  chances  to  give  him? 
The  words  "just"  and  "fair"  are  at  least  susceptible  of  a  meaning,  in  the 
mind  of  the  Supreme  Court,  which  assumes  nothing  whatever  about  a  profit 
measured  by  incentive. 

Judge  Hand's  criterion,— that  of  the  profit  necessary  to  induce  the  ven- 
ture,— must  commend  itself,  however,  as  far  more  sensible  than  any  criterion 
out  of  which  the  Supreme  Court  could  have  deduced  the  replacement  cost  rule. 
It  may  be  that  the  Supreme  Court  would  not  preclude  the  use  of  Judge  Hand's 
criterion  in  cases  where  notice  of  the  rate-base  consistent  therewith  is  given 
early  enough  and  persuasively  enough  to  prevent  the  sale  of  stocks  at  prices 
in  excess  of  that  base.  No  such  case  has  come  yet  before  the  Court.  It  may 
even  happen  that  the  Supreme  Court  will  some  day  wipe  clean  its  blurred  slate 
and  will  either  permit  the  regulating  authorities  to  follow  their  own  views  of 
policy  in  the  choice  of  a  rate-base,  or  will  write  in  a  new  and  clean-cut  policy 
of  its  own.  For  investments  to  be  made  after  the  new  policy  is  announced, 
it  is  difficult  to  conceive  a  policy  more  fitting  than  that  stated  by  Judge  Hand. 
It  is  to  be  hoped  that  it  will  be  recognized,  however,  that  the  adoption  of  such 
a  policy  involves  the  abandonment,  not  the  confirmation,  of  the  wholly  fantastic 
and  unsatisfactory  basis  of  replacement  cost.  Actual  cost,  so  far  as  reason- 
ably incurred,  modified  by  index  numbers,  is  the  oasis  which  would  usually 
suffice   to   induce   the   original   venture. 

R.   L.  H. 


Is  THE  Declaratory  Judgment  Unconstitutional?— The  Michigan  Su- 
preme Court  has  come  to  the  conclusion  that  the  rendering  of  a  declaratory 
judgment  is  not  a  judicial  function,  and  hence  is  repugnant  to  a  state  con- 
stitution providing  for  the  separation  of  powers.  In  a  recent  decision,*  this 
result  was  reached,  and  at  least  a  temporary  impediment  put  in  the  way  of 
further    reform    along    this    line. 

The  psychology  of  the  case  seems  to  have  had  no  little  part  in  shaping 
the  decision.  The  court  gave  a  glimpse  of  its  attitude  when  it  said:*  "... 
it  at  once  becomes  apparent  that  by  the  act*  the  courts  of  this  state  arc 
made  the  legal  advisors  of  all  seeking  such  advice  ...  in  advance  of  ajiy 
existing  controversy  that  they  be  advised  by  a  declaration  of  rights  as  to  what 
the  law  is,  or  will  be  in  the  event  of  future  breaches,  future  contingencies 
which  may  or  may  not  happen.  .  .  .  Before  this  court,  with  its  membership 
of  eight,  takes  up  the  work  of  advising  3.000,000  people  ...  it  is  well 
that  this  court  pause  long  enough  to  consider  .  .  .  whether  the  act  calls 
upon  us  to  perform  any  duties  prescribed  by  the  constitution.  ..."  It 
seems  as  though  the  fear  of  being  overburdened  may  well  have  had  some 
influence  upon  the  court.* 

^Anway  v.  Grand  Rapids  Ry.    (Mich.   1920)    179  N.   W.  350. 

'Ibid.,  p.  351. 

•Mich.,  Acts  1919,  No.  150.  The  act  provides  that  "no  action  or  proceeding 
in  any  court  of  record  shall  be  open  to  objection  on  the  ground  that  a  merely 
declaratory  judgment,  decree  or  order  is  sought  thereby,  and  the  court  may 
make  binding  declarations  of  rights  whether  any  consequential  relief  is  or 
could  be  claimed,  or  not.  ..."  Where  further  relief  becomes  proper  as 
a  result  of  such  decree,  it  may  be  obtained  on  petition  to  the  court,  unless 
cause  is  shown  by  the  other  party. 

*  Compare  with  this  the  statement  of  an  English  court  when  a  similar 
objection  was  urged  by  the  defendant:    "...    there  is  no  substance  in  the 
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Further  weight  is  lent  to  this  view  by  the  facts  that  the  court  itself 
raised  the  question  of  constitutionality,  and  that  it  violated  a  well-settled 
canon  of  constitutional  law  by  considering  the  question  at  all  when  it  could, 
without  considering  it,  have  made  the  same  disposition  of  the  case.*  The 
Michigan  act  was  modeled  after  the  English  provision*  with  the  express  pur- 
pose' of  gaining  the  benefit  of  English  adjudications  on  the  subject.  English 
authority  could  be  cited  for  the  proposition  that  the  instant  case  was  not  a 
proper  one  for  the  application  of  a  statute  authorizing  declaratory  judgments. 
The  case  came  up  on  the  interpretation  of  a  Michigan  statute  forbidding  a 
seven-day  working  week.  Both  the  plaintiff  employee  and  the  defendant 
employer  were  interested  in  having  the  same  decision  reached,  namely,  that 
the  statute  did  not  apply,  and  in  fact,  the  allegations  in  the  bill  were  admitted 
by  the  defendant.  In  a  recent  English  case,*  the  court  refused  to  consider  a 
request  for  a  declaration  because  there  was  no  present  dispute  between  the 
parties,  even  though  there  was  a  possibility  of  a  future  controversy.  An 
adjudication  in  the  instant  case  that  the  statute  did  not  apply,  while  binding  on 
the  parties,  would  not  be  binding  on  the  state,  which  is  really  adverse  in 
interest.*  Moreover,  as  is  pointed  out  by  Sharpe.  J.,  in  his  dissenting  opinion,** 
the  court  could  not,  under  any  circumstances,  have  declared  that  the  plaintiff 
had  a  right  to  force  the  defendant  company  to  employ  him  seven  days  a 
week.  There  was  no  contract  with  the  defendant  company  to  this  effect,  and 
no  adjudication  could  have  any  effect  on  the  rights  of  either  plaintiff  or 
defendant. 

These  objections  would  have  less  weight  if  the  ultimate  decision  of  the 
court  that  the  statute  is  unconstitutional,  were  supportable.  This,  however, 
does  not  seem  to  be  the  case.  The  process  of  issuing  a  declaratory  judgment, 
argues  the  court,  is  not  a  judicial  one.  This  conclusion  seems  to  be  reached 
on  two  grounds:  (1)  that  courts  cannot  and  will  not  act  where  they  cannot 
give  some  sort  of  coercive  or  remedial  relief,  and  hence  that  such  action  is 
non-judicial;  and  (2)  that  declaratory  judgments  call  for  the  decision  of 
moot  questions,  or  at  least  have  all  the  "objectionable  characteristics"  of  moot 
decisions. 

There  can  be  no  question  that  the  common  law  was  reluctant  to  act 
where  it  could  not  award  damages,  and  hence  that  it  preferred  to  wait  until 
there  had  been  an  actual  breach  of  duty  by  the  defendant.  But  the  rule  in 
equity  is  not  the  same.  To  say  that  equity  will  not  act  unless  it  can  grant 
active  relief  is  to  disregard  a  large  part  of  recognized  equity  jurisdiction.  The 
truth  is  that  equity  will  usually  not  assume  jurisdiction  merely  on  the  ground 
that  the  only  adjudication  that  can  be  made  is  of  a  declaratory  nature.  But 
where  equity  takes  jurisdiction  for  any  of  the  well-recognized  reasons,  the 
fact  that  only  declaratory  relief  can  be  given  will  not  prevent  it  from  giving 
such  relief.     To  take  one  example,  equity  will   not   ordinarily   take  jurisdiction 

apprehension,  but  if  inconvenience  is  a  legitimate  consideration  at  all,  the  con- 
venience in  the  public  interest  is  all  in  favor  of  providing  a  speedy  and  easy 
access  to  the  Courts  ..."  Farwell,  L.  J.,  in  Dyson  v.  Attorney  General 
[1911]   1  K.  B.  410,  423;  see   (1920)    19  Michigan  Law  Rev.  88. 

•See  Ex  parte  Randolph  (C.  C.  1833)  20  Fed.  Cas.  No.  11558.  242;  Upton 
V.  Kennedy  (1877)  36  Mich.  215;  Weimer  v.  Bunbery  (1874)  30  Mich.  201, 
semble;  People  v.   Quider   (1912)    172  Mich.  280,  288,   137  N.  W.  546. 

•English   Court   Rules    (1883)    Rule   5,   Order  25. 

'See  article  by  Prof.  Sunderland,  the  author  of  the  statute,  in  (1920)  54 
Am.  Law  Rev.   171. 

*Clay  V.  Booth  [1919]   1  Ch.  66,  88  L.  J.  Ch.  40. 

*C/.  Borchard   (1920)   30  Yale  Law  J.  162. 

^*  Anway  v.  Grand  Rapids  Ry.,  supra,  p.  366. 


170  COLUMBIA  LAW  REVIEW 

merely  to  declare  the  meaning  of  a  will."  But  where  it  is  given  jurisdiction 
otherwise,  as  by  a  request  of  a  trustee  for  instructions,  it  finds  no  difficulty 
whatever  in  declaring  the  meaning  of  such  an  instrument."  And  it  is  not 
equitable  rights  alone  that  are  thus  declared,  but  more  usually  legal  rights. 
The  case  of  instructions  to  a  trustee  is  only  one  example.  Bills  of  interpleader, 
which  are  allowed  even  though  the  plaintiff  can  be  given  no  relief  other  than  a 
declaration  that  "his  bill  was  prc^erly  filed",  and  where  only  his  immunity 
from  an  action  at  law  is  in  question,  are  another  class  of  such  cases. "  So, 
too,  are  bills  to  quiet  title,  where  the  plaintiff  rests  his  claim  on  adverse  pos- 
session and  the  defendant  is  the  holder  of  the  paper  title.  Here,  frequently, 
the  only  relief  given  is  a  declaration  that  the  plaintiff  has  title  to  the  prop- 
erty. "  The  provision  in  some  states.  New  York  for  i-'stance, "  allowing  an 
action  by  the  owner  of  realty  to  determine  claims,  such  as  restrictive  cove- 
nants, held  against  his  property  is  still  another  example.  '*  The  most  then, 
that  can  be  said  of  the  Michigan  statute  is  that  it  gives  to  common-law 
courts  powers  that  have  always  been  considered  appropriate  to  courts  of  equity. 
This  can  hardly  afford  a  ground  for  declaring  a  statute  unconstitutional  or 
for  holding  that  it  confers  on  common-law  courts  non-judicial  powers. 

The  objection  on  the  ground  of  analogy  to  a  moot  question  is  more 
easily  disposed  of.  Declaratory  judgments  are  decisions  of  actual  controversies 
concerning  the  rights  of  parties  to  the  action. "  Moot  decisions  are  not. " 
Moot  decisions  are  objectionable  because  they  are  binding  neither  on  the 
parties  nor  on  the  court.  Declaratory  judgments  are  conclusive,  as  to  the 
questions  adjudicated,  both  on  the  court  and  on  the  parties.  So,  also,  declara- 
tory judgments  bear  no  analogy  to  cases  where  the  court  is  asked  to  do  a 
nugatory  act,  since,  as  to  the  rights  in  question,  the  declaratory  judgment  makes 
the  point  res  judicata,  and  is  therefore  not  useless.  Declaratory  judgments 
likewise  can  be  distinguished  from  advisory  opinions,  which,  fn  addition  to 
being  moot  questions,   are  not  even  litigated. 

Finally,  the  court  produces  authority.  A  large  number  of  cited  cases  have 
no  direct  bearing,  and  almost  without  exception  fall  into  one  of  the  three  dis- 
tinguishable   classes    mentioned    above.      To    take    a    single    example,    the    court 

"Hoagland  v.  Cooper  (1903)  65  N.  J.  Eq.  407,  56  Atl.  705;  Strawn  v. 
Jacksonville  Female  Academy   (1909)  240  111.  Ill,  88  N.  E.  460. 

''Traphagen  v.  Levy  (1889)  45  N.  J.  Eq.  448,  18  Atl.  222.  An  analogous 
and  even  stronger  case  illustrating  the  same  point  is  Kennedy  v.  Babcock 
(N.  Y.  1896)   19  Misc.  87,  43  N.  Y.  Supp.  832. 

^Newhall  v.  Kastens  (1873)  70  111.  156;  Wakcman  v.  Kingsland  (1889) 
46  N.  J.  Eq.  113,  18  Atl.  680;  see  People's  Savings  Bank  v.  Look  (1893)  95 
Mich.  7,  13,  54  N.  W.  629,  631.  In  Mayor,  etc.  of  New  York  v.  Flagg  (N.  Y. 
1858)  6  Abb.  Pr.  296,  a  bill  of  interpleader  was  allowed  by  the  city  to  deter- 
mine the  validity  of  conflicting  claims  to  office.  Nothing  was  paid  into  court; 
a  temporary  injunction  was  granted,  but  this  was  by  way  of  merely  ancillary 
relief,  and  the  court  discussed  the  question  on  the  theory  of  interpleader. 

^*  Moody  V.  Holcomb  (1863)  26  Tex.  714;  Fox  v.  Coon  (1886)  64  Miss. 
465,  1  So.  629;  Gibbons  v.  Peralta  (1863)  21  Cal.  630.  See  Walker  v.  Con- 
verse (1894)  148  111.  622,  36  N.  E.  202;  Tourtelotte  v.  Pearce  (1889)  27  Neb. 
57,  42  N.  W.  915.  Another  case  directly  in  point  is  Cohen  v.  A^.  Y.  Mut.  Life 
Ins.  Co.  (1872)  50  N.  Y.  610,  625.  Here  rights  under  an  insurance  pblicy  were 
declared  in  advance  of  any  loss,  or  any  right  to  actual  recovery  of  money 
damages. 

"N.  Y.  Code  Civ.  Proc.  §  1638. 

''St.  Stephen's  Church  v.  Church  of  the  Transfiguration  (1911)  201  N.  Y. 
1,  94  N.   E.   191. 

"  See  supra,  footnote  8. 

"See  Sharpe,  J.,  dissenting  opinion,  Anway  v.  Grand  Rapids  Ry.,  supra, 
footnote  1,  p.  ^5. 
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says  that  Muskrat  v.  United  States"  "is  absolutely  decisive  of  the  question 
before  us"  and  "should  forever  put  at  rest  this  question."*  Without  going 
into  the  facts  of  the  case,  it  is  sufficient  to  say  that  the  interested  parties 
were  not  before  the  court,  and  could  not  be  concluded  by  the  judgement  "when 
actual  litigation  brings  to  the  court  the  question  of  the  constitutionality  of  such 
legislation".**     This  is   a  sufficient   distinction    from   the   declaratory   judgment. 

Authority  on  the  other  side  is  ignored.  "The  act  before  us",  says  the 
court,  "...  is  the  first  attempt  in  this  country,  so  far  as  we  have  been 
able  to  ascertain,  to  make  the  courts  the  legal  advisors  of  everybody."  Yet 
Rhode  Island  has  had  a  statute  of  almost  identical  import  since  1876,"  under 
a  constitution  that  provides  for  the  separation  of  powers,"  and  in  none  of  the 
cases  that  have  arisen  under  it  has  it  occurred  to  anyone  to  question  its  con- 
stitutionality." It  is  unfortunate  that  the  court's  attention  was  not  called  to 
these  cases.  A  New  Jersey  statute"  is  distinguished,  though  the  court  might 
well  have  considered  cases  under  it"  more  in  point  than  Muskrat  v.  United 
States.  Many  other  examples  could  be  cited,  where  courts  in  American  juris- 
dictions have  issued  declaratory  decrees  when  authorized  by  statute. "  And 
English  cases"  also  are  given  no  consideration,  though  English  courts  have 
perhaps  as  clear  ideas  as  American  tribunals  as  to  the  exercise  of  judicial 
functions. " 

Although,  therefore,  the  decision  of  the  court  is  undoubtedly  an  unfortunate 
one,  there  seems  no  reason  why  it  should  have  decisive  effect  in  other  juris- 
dictions. Courts  in  other  American  states  may  still  disagree  with  the  Michi- 
gan  court   without  having  the   weight  of   authority  against   them ;   and   it   is   to 

"(1911)  219  U.  S.  346,  31   Sup.  Ct.  250. 

**  Anivay   v.   Grand  Rapids  Ry.,  supra,  p.   359. 

"^  Muskrat  v.    United  States,  supra,  footnote   19,  p.   362. 

"R.  I.,  Genl.  Uws  (1909)  c.  289,  §  19,  originally  enacted  April  20,  1876. 
R.  I.,  Pub.  Laws  (1876)  c.  563,  §  16.  The  words  "without  granting  conse- 
quential relief"  are  here  used  instead  of  "whether  any  consequential  relief  is, 
or  could  be  claimed,  or  not",  in  the  Michigan  statute.  The  Rhode  Island 
statute  has  been  construed  to  apply  only  to  cases  where  the  plaintiff  could 
have  asked  for  some  kind  of  relief  but  not  necessarily  immediate  relief. 
Hanley  v.  Wetmore   (1886)   15  R.  I.  386,  6  Atl.  777. 

"R.  I.,  Const,  Art.  III.  Cf.  Taylor  v.  Place  (1856)  4  R.  I.  324.  dted 
by   the   court  in   the  instant   case. 

^Peard  v.  Vose  (1896)  19  R.  I.  654,  35  Atl.  1046;  Manchester,  Petitioner 
(1901)  22  R.  I.  636,  49  Atl.  36;  Melcher.  Petitioner  (1903)  24  R.  I.  575,  54. 
Atl.  379;  Purcell,  Petitioner  (1904)  25  R.  I.  553,  57  .A.tl.  377;  Fiske  v.  Fiske's 
Heirs  (1904)  26  R.  I.  509.  59  Atl.  740;  Greene  and  Field,  Petitioners  (1891) 
17  R.  I.  509.  23  Atl.  29;  Cliamplin,  Petitioner  (1891)  17  R.  I.  512,  23  Atl.  25; 
GuUd,  Petitioner  (1906)  28  R.  I.  88.  65  Atl.  605;  Angell  v.  Angell  (1907)  28 
R.  I.  330,  67  Atl.  325;  Hall,  et  al..  Petitioners  (1911)  32  R.  I.  424.  79  Atl. 
966. 

"^N.  J.  Laws   (1915)   c.  116,  §  7. 

"H.  g.,  Mayor  of  Bayonne  v.  East  Jersey  Walfer  Co.  (N.  J.  1919)  108 
Atl.  121. 

•'Destroyed  record  adjudications,  Robinson  v.  Kerrigan  (1907)  151  Cal. 
40,  90  Pac.  129;  proceedings  to  determine  the  validity  of  bonds,  People  v. 
Linda  Vista  Irrigation  District  (1900)  128  Cal.  477,  61  Pac.  86;  decisions  of 
courts  of  claims  as  to  amounts  of  claims,  unaccompanied  by  a  decree  for  their 
payment.  The  Ship  Juliana  (1900)  35  Ct.  CI.  400;  United  States  v.  Gilliat 
(1896)  164  U.  S.  42,  17  Sup.  Ct.  16;  and  a  recent  case,  even  stronger,  where  the 
state  was  allowed  to  appeal  in  a  criminal  proceeding,  although  the  defendant 
had  not  been  convicted,  due  to  a  mistrial,  and  the  decision  could  obviously  have 
no  eJBFect  on  the  parties.    State  v.  Allen   (Kan.  1920)    191   Pac.  476. 

"See  Sunderland  (1920)  54  Am.  Law  Rev.  175  et  seq..  for  a  collection 
of  these  cases;  also   (1920)   54  Irish  Law  Times  263. 

"Cf.    (1920)    19  Michigan  Uw   Rev.  87. 
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be   hoped   that   they   will   not   allow  a  similar   confusion   of   principles    to   lead 
them  to  a  similar  result. 


The  Limitation  of  the  Action  ot  Ejectment  and  of  Summary  Dispossess 
Proceedings. — The  recent  housing  laws,  passed  at  the  special  session  of  the  New 
York  Legislature  in  September,  1920,  limit  for  a  period  of  two  years,  or  the  dura- 
tion of  the  present  emergency,  the  circumstances  under  which  the  owners  of  dwell- 
ing houses  in  certain  thickly  populated  parts  of  the  state  are  permitted  to  recover 
the  possession  of  the  premises.'  The  effect  and  the  purpose  of  this  legislation  have 
been  quite  adequately  stated  by  Wagner,  J.,  upholding  the'  laws  in  Ulltnann  Realty 
Co.   V.   Kintara   Tamur:* 

"The  owner  receives  adequate  compensation  for  the  use  of  his  property. 
If  at  the  time  of  demand  for  increase  he  considers  his  return  too  low,  the  act 
affords  him  a  means  of  recovery  for  'a  fair  and  reasonable  rent  for  the  premises.' 
Where  he  bonafidely  desires  it  for  his  own  immediate  use  no  obstruction  is 
placed  in  his  way.  In  the  event  of  a  tenant's  failure  to  pay  any  rent  at  all  he 
is  given  a  prompt  and  efficient  remedy;  in  fact,  the  act  (see  chap.  944, 
§§  5,  6)  affords  him  a  novel  and  extraordinary  remedy,  namely,  the  right  to 
a  warrant  if  a  previous  money  judgment  for  rent  or  value  of  the  premises  is 
not  with  promptness  paid.  It  makes  a.*  a  condition  precedent  to  the  tenant's 
availing  himself  of  the  statutory  defense  the  requirement  of  his  payment  into 
court  of  a  sum  equal  to  the  last  month's  rent.  The  only  impairment  of  any 
property  right  heretofore  appertaining  is,  during  the  continuance  of  the  crisis, 
that  of  the  right  to  evict  and  eject  where  the  tenant  has  no  other  alternative 
than  voluntary  submission  to  extortionate  demands." 

Accordingly,  during  the  present  emergency  when  the  ordinary  economic  forces 
are  not  functioning  properly,  some  owners  are  deprived  of  the  power,  sanc- 
tioned by  law  in  the  absence  of  legislation,  to  charge  what  they  please  by 
virtue  of  their  strategic  position  in  the  economic  organism ;  and  the  remedies 
under  which  they  were  able  to  exercise  such  power  have  been  so  modified  or 
repealed  as  to  effectuate  such  results. 

The  limitations  imposed  by  the  laws  in  question  on  the  use  of  summary 
proceedings  and  of  the  action  of  ejectment,  involving  merely  the  deprivation 
of  a  legal  power  which  is  economically  valuable  and  consequently  "property"  in 
the  economic  sense,  present  problems  no  different  from  those  raised  by  the  repeal 
or  modification,  in  the  exercise  of  the  police  power,  of  any  other  common  law  or 
statutory  remedy  or  defense.  Such  repeal  or  modification,  where  the  legislation 
has  a  reasonable  relation  to  the  objects  desired,  has  regularly  been  declared  consti- 
tutional even  though  resulting  in  the  deprivation  of  rights,  privileges,  powers  and 
immunities,  or  their  correlatives,  which  necessarily  are  of  economic  value.' 

*  Laws  1920,  chapters  942  to  953,  inclusive.  Chapter  942  regulates  hold-over 
summary  dispossess  proceedings,  allowing  a  landlord  to  dispossess  a  tenant  (a) 
where  the  tenant  is  objectionable,  (b)  where  the  owner  desires  the  premises  for  the 
immediate  occupancy  of  himself  and  family,  (c)  where  the  owner  wishes  to  de- 
molish the  premises  with  the  proved  intention  of  constructing  a  new  building, 
(d)  and  where  a  cooperative  group  purchased  the  premises  for  its  own  use. 
Chapter  943  permits  stays  on  appeal  Chapter  944  authorizes  the  court  to  fix  a 
reasonable  rental  even  in  disregard  of  contracts,  and  places  the  burden  of  proof  of 
what  is  a  reasonable  rental  on  the  landlord.  Chapter  947  limits  the  action  of  eject- 
ment in  the  same  manner.  Chapter  951  makes  it  a  misdemeanor  for  a  landlord  or 
his  agent  wilfully  to  refuse  to  furnish  hot  or  cold  water,  heat,  light,  etc.,  in  order 
to  make  things  uncomfortable  for  the  tenant. 

="  (Sup.  Ct.,  Special  Term,  1920)  113  Misc.  538,  552.  This  discussion  pre- 
supposes the  existence  of  the  emergency. 

*N.  Y.  Central  R.  R.  v.  IVhite  (1917)  243  U.  S.  188,  37  Sup.  Ct.  247;  Arizona 
Employers'  Liability  Cases  (1919)  250  U.  S.  400,  39  Sup.  Ct.  553. 
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The  constitutionality  of  the  housing  laws  may  be  sustained  by  analogical  reas- 
oning from  the  cases  where  the  repeal  or  modification  of  remedies  or  defenses  re- 
sulted in  the  transfer  of  definite  economic  values  from  one  group  in  the  community 
to  another.  In  Campbell  v.  Holt*  where  an  action  of  debt  was  barred  by  a  statute 
of  limitations  previously  in  existence,  a  subsequent  statute  of  limitations  reviving 
the  debt  by  removing  the  bar  was  declared  constitutional.  Bradley,  J.,  in  the 
dissenting  opinion  with  which  Harlan,  J.,  concurred,  pointed  out  quite  correctly 
that  the  "immunity  from  suit  which  arises  by  operation  of  the  statute  of  limitations 
is  as  valuable  a  right  as  the  right  to  bring  the  suit  itself,"*  and  consequently  is 
property  in  the  economic  sense.*  If  a  legislature  may  thus  deprive  a  man  of  a 
valuable  asset  secured  by  an  existing  state  of  law  because  of  considerations  of  ju»- 
tice,  surely  the  New  York  Legislature  may  modify  existing  remedies  to  prevent  a 
group  In  the  community  from  employing  them  for  unconscionable  purposes. 

Likewise,  the  case  of  Northern  Pac.  Ry.  v.  Puget  Sound  &  W.  H.  /?y.'  seems 
to  jrfFord  a  basis  for  cogent  analogies.  At  the  time  a  charter  was  granted  to  the 
Pacific  Company,  there  existed  a  statute  which,  when  interpreted  much  later,  in  1908, 
by  the  state  court,  was  found  to  place  on  the  company  desiring  to  cross  the  former 
road  the  entire  expense  of  the  crossing,  including  the  installing  and  maintaining  of 
interlocking  devices.  A  later  statute,  passed  in  1913,  required  each  to  bear  one-half 
the  cost  of  installing  and  maintaining  the  interlocker.  The  statute  was  upheld. 
Clarke,  J.,  said  that  the  "company  had  no  vested  right  to  insist  that  the  rule  should 
not  be  changed  by  statute  or  by  court  decision"  and  that  "the  act  of  1913  was 
passed  in  an  obviously  legitimate  and  customary  exercise  of  the  police  power  of  the 
state  to  protect  travelers  and  employes  from  injury  and  death  at  such  trossings."* 
Clearly  the  continuance  of  the  earlier  rule  of  law,  or  of  the  interpretation  of  Ae 
earlier  statute,  was  quite  valuable;  and  yet  the  legislature  was  permitted  to  deprive 
the  party  of  this. 

Then,  too,  the  common  law  defenses  of  contributory  negligence  and  of  the 
fellow-servant  rule  have  been  abolished  by  state  and  federal  legislation  which  has 
been  held  constitutional.*    The  effect  of  such  repeal  of  defenses  has  been  to  deprive 

*  (1885)  115  U.  S.  620,  6  Sup.  Ct.  209. 

'Ibid..  631. 

•Miller,  J.,  in  the  majority  opinion,  denied  that  there  was  any  property  rig^t 
to  a  defense  unless  the  effect  of  the  operation  of  the  statute  of  limitation  has  been 
to  shift  the  title,  and  declared :  "There  are  numerous  cases  where  a  contract  in- 
capable of  enforcement  for  want  of  a  remedy,  or  because  there  is  some  obstruction 
to  the  remedy,  can  be  so  aided  by  legislation  as  to  become  the  proper  ground  of  a 
valid  action.  .  We  can  see  no  ri^ht  which  the  promisor  has  in  the  law  which 
permits  him  to  plead  lapse  of  time  instead  of  payment,  which  shall  prevent  the 
legislature  from  repealing  that  law,  because  its  effect  is  to  make  him  fulfil  his 
honest  obligations."    Ibid.,  627. 

Accordingly,  modifications  of  remedies  substantially  affecting  the  parties'  liabil- 
ities have  been  upheld.  In  Bemheimer  v.  Converse  (1907)  206  U.  S.  516,  27  Sup.  Ct. 
755,  a  statute  empowered  a  receiver  to  sue  without  the  state  non-resident  stock- 
holders, who'  were  by  the  terms  of  the  stock  issue  subject  to  an  additional  liability. 
The  defendant  urged  that  at  the  time  he  purchased  the  stock  a  receiver  had  no 
such  power.  The  court  said  that  the  defendant  had  purchased  the  stock  with  the 
conditions  of  the  holders'  additional  liability  clearly  expressed,  and  that  the  effect 
of  the  statute  was  merely  to  remedy  the  procedural  defects  which  might  permit 
the  4cfendant  to  escape  the  obligations  which  he  had  assumed  by  the  purchase 
of  the'  stock.  The  effect  of  this  decision  is  to  uphold  legislation  depriving,  though 
justifiably  under  the  circumstances,  a  person  of  the  privilege  of  a  defense,  which 
the  defendant  accurately  pointed  out  as  economically  valuable  and  in  that  sense 
property.  Cf.  National  Surety  Co.  v.  Architectural  Decorating  Co.  (1912)  226  U. 
S.  276,  33  Sup.  Ct.  17. 

'  (1919)  250  U.  S.  332.  39  Sup.  Ct  474. 

•Ibid.,  335. 

•For  repeal  of  fellow  servant  rule,  see  Minnesota  Iron  Co.  v.  Kline   (1905) 


174  COLUMBIA  LAW  REVIEW 

the  employers  of  privileges  and  immunities  which  were  economically  as  valuable 
as  the  power  to  bring  ejectment  in  the  instant  case.  And  yet  under  the  police 
power  such  legislation  depriving  people  of  property  in  the  economic  sense  has  been 
upheld.  It  may  be  pointed  out  that  this  legislation  affected  public  callings.  But  the 
public  nature  of  a  business  depends  largely  upon  the  current  notions  of  what  busi- 
nesses should  be  subject  to  legislative  attention."  Why  is  not  the  business  of  house 
renting  a  public  business,  if  the  legislature,  knowing  all  the  facts,  declares  it  a 
public  business?" 

The  opinions  of  Pitney,  J.,  in  the  Workmen's  Compensation  Cases  afford  ex- 
cellent opportunities  for  analogical  reasoning  in  justification  of  the  limitation  of 
the  use  of  summary  proceedings  and  of  the  action  of  ejectment.  In  N.  Y.  Central 
R.  R.  V.  IVhite,"  the  common  law  defenses  were  taken  from  the  employer  and  the 
remedies  from  the  employee,  and  another  system  of  compensating  injured  employees 
was  instituted.  In  upholding  the  legislation,  Pitney,  J.,  said  :  "No  person  has  a  vested 
interest  in  any  rule  of  law  entitling  him  to  insist  that  it  shall  remain  unchanged 
for  his  benefit."'*  As  to  the  objection  that  the  statute  imposed  liability  where 
there  was  no  fault,  and  hence  was  a  deprivation  of  property  without  due  process 
of  law,  Pitney,  J.,  pointed  out  that  under  the  statute  there  was  a  mutual  deprivation 
of  remedies  and  defenses,  which  might  in  particular  cases  result  in  economic  dis- 
advantages to  either  of  the  parties,  but  that,  because  of  the  general  advantages  to 
the  employed  and  employing  classes  and  to  the  community  at  large,  this  new  system 
was  defensible.  However,  in  subsequent  cases,  Pitney,  J.,  has  gone  much  beyond 
his  opinion  in  the  preceding  case.  In  the  Arizona  Employers'  Liability  Cases^  the 
Arizona  statute  deprived  the  employer  of  the  usual  defenses,  imposed  on  him 
absolute  liability  to  an  injured  employee,  and  nevertheless  allowed  the  employee  to 
retain  the  ordinary  remedy  in  an  action  for  negligence  and  to  have  a  jury  assess 
damages.  The  Arizona  law,  unlike  the  New  York  law,  had  the  effect  of  taking 
everything  from  the.  employer,  imposing  additional  extraordinary  liability  on  him 

199  U.  S.  593,  598,  26  Sup.  Ct.  159;r«//tj  v.  lake  Erie  &  W.  R.  R.  (1899)  175 
U.  S.  348,  20  Sup.  Ct.  136;  Louisville  &  Nashville  R.  R.  v.  Melton  (1910)  218  U.  S. 
36,  30  Sup.  Ct.  676;  Chicago,  Ind.  &  L.  Ry.  v.  Hackett  (1913)  228  U.  S.  559,  33 
Sup.  Ct.  581 ;  inimingtOH  Mining  Co.  v.  Fulton  (1907)  205  U.  S.  60,  27  Sup  Ct.  412. 
For  the  repeal  of  the  defense  of  contributorv  negligence,  see  Missouri  Pac.  Ry.  y. 
Castle  (1912)  224  U.  S.  541,  32  Sup.  Ct.  606.  Also  Second  Employers'  Liability 
Cases  (1911)  223  U.  S.  1,  32  Sup.  Ct.  169. 

"See  Clark  v.  Nash  (1905)  198  U.  S.  361,  369,  25  Sup.  Ct.  676.  Compare  the 
dissenting  opinion  in  Hirsh  v.  Block  (Ct.  of  App.  of  D.  C.  1920)  267  Fed.  614,  626. 

"After  discussing  a  series  of  decisions  holding  that  certain  businesses  were 
subject  to  regulation,  Hough,  C.  J.,  in  Brown  Holding  Co.  v.  Feldman  (D.  C  1920) 
64  N.  Y.  L.  J.  959,  960,  said:  ".  .  .  it  may  be  and  has  been  asserted  that  any 
business  is  affected  with  a  public  interest  as  soon  as  the  electorate  become  suffi- 
ciently interested  in  it  to  pass  a  regulatory  statute.  It  is  not  necessary  to  go  so  far, 
but  we  must  and  do  hold  that  the  business  of  renting  out  living  space  is  quite  as 
suitable  for  statutory  regulation,  and  as  much  affected  with  a  public  interest,  as 
fire  insurance  and  trading  stamps."  But  cf.  Hirsh  v.  Block,  supra,  footnote  10, 
at  p.  619.  "The  power  to  fix  rental  rates  between  private  individuals  is  not  analo- 
gous to  nor  controlled  by  the  decisions  which  have  upheld  the  power  of  the  Legis- 
lature to  fix  rates  for  service  where  the  owner  has  devoted  the  business  affected  to 
a  public  use."  Hough,  C.  J.,  in  the  Feldman  case,  examined  the  preceding  concept 
and  showed  its  emptiness-  "It  is  easy  to  multiply  quotations  as  to  the  inviolability  of 
private  business.  It  is  singular  how  uniformly  they  come  from  decisions  holding 
some  business  open  to  intimate  regulation,  while  saying  that  if  such  business  were 
only  private  it  could  not  be  regulated ;  but  never  is  'private  business'  defined ;  it  is 
another  of  those  phrases  which  is  left  to  a  process  of  'inclusion  and  exclusion,' 
which  really  means  a  finding  of  facts." 

"  (1917)  243  U.  S.  188,  37  Sup.  Ct.  247. 

^'Ibid.,  197. 

"  (1919)  250  U.  S.  400,  39  Sup.  Ct.  553. 
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and  apparently  giving  him  nothing  in  return  therefor.  The  statute  was  upheld. 
Pitney,  J.,  said:" 

"These  decisions"  have  established  the  propositions  that  the  rule*  of  law  con- 
cerning the  employer's  responsibility  for  personal  injury  or  death  of  an  Employe 
arising  in  the  course  of  the  employment  are  not  beyond  alteration  by  legislation 
in  the  public  interest  ;  that  no  person  has  a  vested  right  entitling  him  to  have  these 
any  more  than  any  other  rules  of  law  remain  unchanged  for  his  benefit;  and  that, 
if  we  exclude  arbitrary  and  unreasonable  changes,  liability  may  be  imposed  upon 
the  employer  without  fault,  and  the  rules  respecting  his  responsibility  to  one 
employe  for  the  negligence  of  another  and  respecting  contributory  negligence  and 
assumption  of  risk  are  subject  to  legislative  change.  The  principal  contention  is 
that  the  Arizona  Employers^'  Liability  Law  deprives  the  employer  of  property  with- 
out due  process  of  law,  and  denies  to  him  the  equal  protection  of  the  laws,  because 
it  imposes  z.  liability  without  fault,  and,  as  is  said,  without  equivalent  protec- 
tion. In  effect,  the  statute  requires  the  employer,  instead  of  the  employe,  to 
assume  the  pecuniary  risk  of  injury  or  death  of  the  employe  attributable  to  hazards 
inherent  in  the  employment.  .  .  But  these  are  no  more  than  rules  of  law,  de- 
duced by  the  courts  as  reasonable  and  just,  under  the  conditions  of  our  civilization, 
in  view  of  the  relations  existing  between  employer  and  employe  in  the  absence  of 
legislation.  They  are  not  placed,  by  the  Fourteenth  Amendment,  beyond  the  reach 
of  the  state's  power  to  alter  them,  as  rules  for  future  conduct  and  tests  of  re- 
sponsibility, through  legislation  designed  to  promote  the  general  welfare,  so  long 
as  it  does  not  interfere  arbitrarily  and  unreasonably,  and  in  defiance  of  natural 
justice,  with  the  right., of  employers  and  employes  to  a^ree  between  themselves 
respecting  the  terms  and  conditions  of  employment."" 

So,  the  effect  of  the  repeal  or  modification  of  defenses  and  remedies  in  these 
cases  ha-,  been  to  alter  the  legal  liabilities  of  the  employing  class  in  such  marmr 
as  virtually  to  deprive  such  class  of  privileges  and  immunities  which  *cre 
economically   valuable. 

The  remedies  of  ejectment  or  of  summary  dispossess  proceedings  are  neither 
sacrosanct  nor  so  inviolable  as  to  put  under  the  ban  any  legislative  effort  to  limit 
resorting  to  such  remedies  where  the  use  of  them  will  constitute  an  unconscionable 
imposition  on  tenants  and  an  instrument  of  extortion.  There  is  no  logical  basis  for 
distinguishing  between  the  remedies  for  the  recovery  of  possession  and  the  other 
common  law  or  statutory  remedies  which  have  regularly  been  subject  to  legis4ative 
limitation  or  repeal.  Historically  they  have  not  been  regarded  as  so  fundamentally 
different  as  to  justify  legislative  action  in  the  one  and  not  in  the  other."  The  law 
has  placed  no  halo  about  the  remedies  for  the  recovery  of  possession,  preventing 
the  legislature  from  treating  these  remedies  like  any  others,  as  subject  to  the  proper 
exercise  of  the  police  power. 

"Ibid.,  419. 

"Referring  to  the  cases. cited  in  footnote  9 

"  Practically  all  the  grounds  for  the  decision  of  the  first  of  the  Compensation 
Cases  have  been  abandoned  in  the  later  decisions,  and  the  legis^lature  virtually  al- 
lowed the  most  extensive  powers  in  treating  remedies.  In  N.  Y.  Central  R.  R.  r. 
Bianc  (1919)  250  U.  S.  596,  where  a  man's  face  was  disfigured,  the  constitutionality 
of  the  section  of  the  law  empowering  the  Commission  to  award  the  damages  of 
$3,500,  was  upheld,  even  though  no  impairment  of  earning  power  was  shown. 
Pitney,  J.,  apparently  abandoned  the  las^t  of  the  reasons  advanced  by  him  to  justify 
the  result  in  the  White  case- 

"  The  court  in  the  Ullmann  Realty  Co.  case,  supra,  footnote  2,  and  the  brief 
submitted  on  behalf  of  the  Attorney  General  and  the  Joint  Legislative  Committee 
on  Housing  point  out  that  there  are  numerous  instances  in  histor>'  where  for  the 
protection  of  the  tenantry,  equity  has  given  relief  from  the  imposition  of  unfair 
coaditions,  or  where  the  Irish  tenantry  was  protected  "against  unjust  exactions 
and  summary  ejectments,"  see  Montgomery,  History  of  Land  Tenure  in  Ireland 
(1889)  90,  91,  or  where  as  in  England,  "the  tenant  farmer  was  encouraged  to  im- 
proye  his  land,  knowing  that  at  the  expiration  of  his  lease,  he  would  be  granted  a 
renewal  at  a  reasonable  rent."  See  O'Brien,  Economic  History  of  Ireland  in  the 
Eighteenth  Century  (1918)  68.  Statutes  in  England  have  protected  tenants.  The 
power  of  equity  to  give  relief  to  tenants  by  renewal  of  leases  was  affirmed  in 
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CoMMBRCiAL  Letters  of  Credit. — A  commercial  letter  of  credit  frequently 
takes  the  form  of  a  letter  written  by  a  bank  upon  the  application  of  the  buyer 
of  goods,  requesting  the  seller  to  ship  goods  to  the  buyer  and  to  draw  upon 
the  writer  for  the  purchase  price.  Such  a  letter  is  termed  a  special  letter  of 
credit  because  addressed  to  a  particular  person.*  A  general  letter,  on  the 
other  hand,  is  addressed  to  anyone  who  chooses  to  act   upon   it.  * 

Even  a  very  loose  description  of  the  commercial  letter  of  credit  at  once 
suggests  to  the  lawyer  an  offer  contemplating  a  unilateral  contract.  If  the 
letter  is  special,  none  but  the  offeree  can  bind  the  bank  by  complying  with 
its  terms.*  If  general,  there  is  an  analogy  to  an  offer  of  a  reward.  Any- 
one who  does  the  required  act  intending  to  accept  the  offer  can  bind  the 
issuing  bank.*  It  is  therefore  not  surprising  that  many  courts  have  adopted 
the  offer  theory.  * 

Where  the  letter  purports  to  be  revocable,  the  offer  theory  is  perfectly 
satisfactory.  The  difficulty  -.ises  when  a  so-called  "irrevocable"  or  "con- 
firmed"* letter  is  issued.  Let  us  suppose  that  a  bank,  at  the  request  of  the 
buyer,  issues  to  the  seller  a  letter  of  credit  irrevocable  for  60  days,  requesting 
the  seller  to  ship  certain  goods  to  the  buyer.  After  the  expiration  of  thirty 
days,  for  some  reason  of  his  own.  the  buyer  orders  the  bank  to  revoke  its 
offer  and  the  latter  duly  communicates  with  the  selle'r.  If  the  seller  has 
already  shipped  the  goods,  the  bank  is  bound  and  the  revocation  is  of  course 
ineffective.  If  the  seller  has  done  nothing  towards  the  performance  of  his 
contract  with  the  buyer,  t.  e.,  has  not  changed  his  position  in  reliance  upon 
the  letter  of  credit,  there  seems  to  be  no  great  injustice  in  permitting  the 
issuer  to  revoke.  And  to  do  so  is  in  perfect  harmony  with  the  offer  theory, 
for  an  offeror,  merely  by  representing  his  offer  to  be  irrevocable,  does  not 
make  it  so  in  the  absence  of  some  consideration  binding  him  to  keep  it  open. 
However,  if  the  seller  has  changed  his  position  by  entering  into  other  contracts 
or  by  commencing  to  manufacture  goods,  it  seems  highly  inequitable  to  con- 
strue the  letter  as  an  offer  contemplating  a  unilateral  contract.  The  act  requested 
being  the  shipment  of  goods,  nothing  short  of  actual  shipment  would  entitle  the 
seller  to  draw  against  the  issuing  bank.  * 

Boyle  v.  Lysaght  (Ire.  1787)  1  Ver.  &  Scriv.  135,  1  Ridgeway's  Cases  in  Parliament 
384.  The  reversal  by  the  House  of  Lords  of  a  similar  holding  in  Murray  v.  Bate- 
man  (1785)  Ridgewav's  Cases  in  Parliament,  187,  resulted  in  the  passage  of  Act  19 
and  20,  Geo.  Ill  (1779-1780).  To  the  same  effect,  see  the  statute  of  6  Edw.  VII 
(1906)  chaps.  5  and  6  and  Scotch  Small  Landholders'  Act  of  1911,  St.  1  &  2  ()eo.  V 
(1911)  c.  49,  sec.  32.  Within  recent  years,  in  view  of  a  housing  situation  similar  to 
our  own,  a  statute  has  been  enacted  protecting  tenants  from  extortionate  demands 
and  ejectment  without  cause.  St.  5  and  6  Cieo.  V  (1915)  chap.  97,  sec.  1,  subd.  3. 
In  this  country  the  courts,  even  in  the  absence  of  legislation,  have  granted  re- 
newals upon  fair  and  equitable  terms.  See  Banks  v.  Hoskie  (1876)  45  Md.  207; 
cf.  Mitchell  v.  Reed  (1874)  61  N.  Y.  123. 

'See  Laf argue  v.  Harrison  (1886)  70  Cal.  380,  384,  9  Pac.  259.  2  Daniel, 
Negotiable  Instruments   (1913)   2009. 

*Ihid. 

'Fletcher  Guano  Co.  v.  Burnside  (1914)  142  Ga.  803,  83  S.  E.  935;  Lyon 
V.  Van  Raden  (1901)   126  Mich.  259,  85  N.  W.  727. 

*Bank  of  Seneca  v.  First  Nat.  Bank  of  Carthage  (1904)  105  Mo.  App. 
722,  78  S.  W.  1092. 

*  Bank  of  Seneca  v.  First  Nat  Bank  of  Carthage,  supra,  footnote  4; 
Laf  argue  v.  Harrison,  supra,  footnote  1 ;  2  Ames,  Cases  on  Bills  &  Notes 
(1894)   783;  Hershey,  Letters  of  Credit   (1918)   32  Harvard  Law  Rev.   1,   10,   19. 

•These  terms  seem  to  be  used  interchangeably.  A  letter  is  said  to  be  con- 
firmed when  the  agent  of  the  issuing  bank  notifies  the  seller  that  it  will  pay 
drafts  drawn  upon  it  according  to  the  terms  of  the  letter  of  credit.  Whitaker, 
Foreign  Exchange    (1920)    170. 

'It    should    be    noticed    that    the    seller    cannot    sue    in    quasi-contract,    as 
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To  save  the  oflFer  theory,  it  seems  possible  to  raise  a  contract  implied  in 
fact  whereby  the  bank  agrees  to  keep  its  offer  open  for  sixty  days  if  the  seller 
will  change  his  position  in  reliance  thereon.*  If  such  a  collateral  contract  were 
implied,  the  bank  would  still  have  a  power  to  revoke,  it  is  true,  but  it  would 
be  liable  in  damages  to  the  seller,  who  could  complete  his  preparations,  ship  to 
the  buyer,  and  sue  the  bank  for  breach  of  contract  to  keep  the  offer  open.  The 
measure  of  damages  would  be  the  amount  of  the  draft  drawn  by  the  seller  on 
the  bank  in  accordance  with  the  terms  of  the  letter  of  credit.  The  difficulty 
here  is  that  such  collateral  contracts  are  not  usually  implied  to  relieve  the 
inequity  of  the  situation  raised  when  an  offeree  has  not  entirely  complied 
with  the  terms  of  offer  contemplating  a  unilateral  contract. 

The  doctrine  of  estoppel  has  therefore  been  rushed  in  to  fill  the  gap.'  The 
letter  of  credit  is  treated  as  a  representation  that  the  bank  has  received 
money  from  the  buyer  to  the  use  of  the  seller  on  certain  conditions.  And 
when  the  latter  has  acted  in  reliance  upon  such  representation,  the  bank  is 
estopped  to  deny  it.  The  estoppel  theory,  as  Mr.  Hershey  points  out  in  a 
brilliant  article, "  meets  the  needs  of  the  situation.  The  offer  theory  and  the 
estoppel  theory  seem  to  be  mutually  exclusive,  however,  for  the  very  essence  of 
an  offer  is  its  revocability,  and  those  acting  upon  it  are  charged  with  knowledge 
of  that  fact. 

Still  another  theory  may  be  suggested.  In  the  law  of  bills  and  notes,  if  a 
third  person  gives  consideration  to  the  maker  of  a  promissory  note  in  exchange 
for  his  promise  made  to  the  payee,  the  latter  can  sue  upon  it,  regardless  of  the 
fact  that  he  furnished  no  consideration. "  In  some  jurisdictions,  the  same 
rule  has  been  applied  to  simple  contracts. "  This  doctrine  seems  to  meet  the 
needs  of  the  irrevocable  letter  of  credit  exactly.  The  buyer  furnishes  the  con- 
sideration to  the  bank**  in  exchange  for  the  bank's  promise  to  the  seller  to 
honor  his  drafts  on  condition  that  the  seller  ship  to  the  buyer  in  pursuance  of 
the  terms  of  the  letter  of  credit. 

The  question  then  arises,  exactly  what  must  the  seller  do  to  acquire  a  right 
of  action  against  the  issuing  bank?  Certain  conditions  are  usually  set  forth  in 
the  letter  of  credit.  The  goods  must  be  shipped  within  a  certain  time,  the 
bills  of  lading  must  be  made  out  to  the  order  of  the  shipper  or  the  drawee 
bank,  and  the  other  documents  must  be  properly  drawn  and  attached  to  the 
draft.  Of  course  in  a  contract  for  the  sale  of  goods  by  description,  the 
seller  must  not  only  ship  within  the  specified  time,  **  but  must  furnish  goods 
of  the  kind,  quantity  and  quality  ordered  by  the  buyer.  If  goods  which  do 
not  answer  the  description  are   sent,   the  buyer  may  reject  them,'*     Where  the 

neither  the  buyer  nor  the  bank  has  received  any  benefit.  (1920)  20  Columbia 
Law   Rev.  602. 

*McGovney,    Irrevocable    Offers^    (1913)    27    Harvard    Law    Rev.    644,    659. 

'Johannessen  v.  Munroe   (1899)    158  N.  Y.  641,  53  N.  E.  535. 

"Hershey,    op.   cit.   19,   26. 

"Pierce  v.  Harper  (1918)  249  Fed.  867;  Crosier  v.  Crosier  (1913)  215 
Mass.  535.  102  N.  E.  901;  Farley  v.  Cleveland  (1825)  4  Cowen  432;  1  Williston, 
Contracts    (1920)    §§    114.    354. 

"Hamilton  v.  Hamilton  (1908)  127  App.  Div.  871,  112  N.  Y.  Supp.  10; 
Rector  v.  Teed  (1890)  120  N.  Y.  583.  24  N.  E.  1014;  Palmer  Sav.  Bank  v. 
Insurance  Co.  of  North  America  (1896)  166  Mass.  189,  44  N.  E.  211.  Pro- 
fessor Williston   favors  this  view.     1   Williston,   loc.  cit. 

"The  buyer  usually  agrees  to  put  the  issuing  bank  in  funds  about  15 
days  before  the  maturity  of  the  seller's  draft.  See  the  sample  agreement  in 
Margraff,  International  Exchange  (1904)  92.  So  the  contract  would  be 
bilateral. 

^*  Sunshine  Cloak  &  Suit  Co.  v.  Roquette  (1915)  30  N.  Dak.  143,  152  N. 
W.  359;   Oshinskx  v.   Lorraine    (1911)    187   Fed.    120. 

''Peckham  v.  Davis   (1890)   93  Ala.  474,  9  So.   509;   see  Patrick  v.  Norfolk 
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offer  from  the  buyer  to  the  seller  contemplates  a  unilateral  contract,  no  con- 
tract comes  into  existence  unless  the  seller  exactly  complies  with  the  terms 
of  the  offer.  Where  the  contract  between  the  buyer  and  the  seller  is  bilateral, 
substantial  performance  by  the  seller  is  a  condition  precedent  to  any  duty  on 
the  part  of  the  buyer  to  pay.  It  seems  obvious  that  the  buyer  and  the  bank 
intend  to  honor  the  seller's  drafts  only  in  case  he  fulfills  his  obligations  to  the 
buyer.  It  would  follow,  therefore,  that  the  seller  must  ship  the  goods  ordered 
by  the  buyer  within  the  time  specified  to  gain  a  right  of  action  against  the 
issuing  bank. 

However,  it  is  of  paramount  importance  that  the  issuing  bank  be  pro- 
tected. It  performs  a  remarkable  service  for  both  buyer  and  seller,  enabling 
strangers  in  far  corners  of  the  world  to  deal  with  each  other  in  comparative 
safety.  As  compensation  for  such  services,  the  bank  gets  a  small  commission, 
frequently  but  a  fraction  of  one  per  cent.  The  issuing  bank  should  not  pay  the 
seller  when  it  knows  or  ought  to  know  that  the  seller  has  not  met  his  con- 
tract with  the  buyer.  But  where  the  seller  ships  defective  goods,  thus  entitling 
the  buyer  to  reject  them,  the  bank  which  pays  in  good  faith  should  be  pro- 
tected so  long  as  the  seller's  documents  are  in  order.  Accordingly,  it  is  no 
defense  to  the  buyer  when  sued  by  the  issuing  bank  that  the  goods  shipped 
were  defective."  If,  however,  a  comparison  of  the  letter  of  credit  and  the 
bills  of  lading  would  have  disclosed  that  the  seller  sent  goods  of  a  different 
description  than  ordered  by  the  buyer,  or  sent  them  late,  the  issuing  bank  is 
not  entitled   to  reimbursement,    for  it  had  notice. " 

A  seller  who  has  shipped  goods  to  a  buyer  naturally  wants  his  money 
at  once.  He  is  able  to  get  it  by  drawing  on  the  issuing  bank  or  its  agent 
and  selling  the  draft  to  his  local  bank,  which  discounts  in  reliance  upon  the 
letter  of  credit.  It  would  be  grossly  unfair  to  require  the  discounting  bank 
to  do  more  than  see  that  the  documents  of  the  seller  are  consistent  with  the 
terms  of  the  letter  of  credit.  It  is  under  no  duty  to  inquire  whether  or  not 
the   seller   has    fulfilled   his   contract    with    the    buyer.  ** 

It  results,  therefore,  that  an  irrevocable  letter  of  credit  embodies  a  promise" 
by  the  issuing  bank  to  the  seller  to  honor  drafts  drawn  according  to  the  terms 
of  the  letter  on  condition  that  the  seller  ship  the  goods  ordered  by  the  buyer 
within  the  specified  time.  It  also  embodies  a  promise  to  bona  fide  holders 
to  reimburse  them  for  drafts  drawn  by  the  seller  and  discounted  by  the  hold- 
ers in  reliance  upon  the  letter  of  credit  and  other  properly  drawn  documents, 
regardless  of  the  state  of  the  agreement  between  the  buyer  and  the  seller. 
And  the  buyer  agrees  with  the  issuing  bank  to  reimburse  it  for  bona  fide 
payments  of  drafts  drawn  by  the  seller  and  backed  by  the  proper  documents, 
irrespective  of  whether  or  not  the  latter  has  shipped  goods  to  the  buyer.  In- 
deed,   in    some    cases,    the   buyer    expressly   exonerates    the    bank    from    liability 

Lumber  Co.  (1908)  81  Neb.  267,  272,  115  N.  W.  780;  2  Mechem,  Sales  (1901) 
§§  1155-1156. 

'"Benecke  v.  Haepler  (1899)  38  App.  Div.  344,  58  N.  Y.  Supp.  16,  aff'd 
166  N.  Y.  631,  60  N.  E.  1107;  Whitaker,  op.  cit.   150. 

^' Bank  of  Montreal  v.  Recknagel   (1888)    109  N.  Y.  482,  17   N.  E.  217. 

"  When  a  note  is  given  for  an  executory  agreement  and  a  subsequent 
holder  has  knowledge  thereof,  he .  is  under  no  duty  to  inquire  whether  or  not 
the  agreement  has  been  performed.  Security  Trust  &  Sav.  Bank  v.  Gleich- 
mann  (Okla.  1915)  ISO  Pac.  908;  Hakes  v.  Thayer  (1911)  165  Mich.  476,  131 
N.  W.   174. 

"Assuming  the  theory  above  suggested  that  the  buyer  furriishes  considera- 
tion in  exchange  for  the  bank's  promise  to  the  seller.  According  to  the  offer 
theory,  the  letter  constitutes  a  mere  offer.  By  the  estoppel  theory,  the  letter 
is  considered  a  representation  of  fact. 
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where  the  documents  are  defective.  **  It  seems,  however,  that  the  bank  should 
bear  any  loss  which  it  could  have  prevented  by  a  more  careful  examination  of 
the   documents. 

If  the  seller  should  ship  nothing,  but  obtain  bills  of  lading  by  collusion 
with  the  agent  of  the  carrier,  or  should  ship  late,  fraudulently  alter  the 
dates  on  the  bills  of  lading,  and  then  draw  on  the  credit  issuing  bank  or  its 
agent  and  induce  a  bona  fide  purchaser  to  discount  on  the  strength  of  the  letter 
of  credit,  the  purchasing  bank  would  of  course  be  in  the  precarious  position 
of  a  bona  fide  holder  of  a  draft  backed  by  forged  bills  of  lading.  The  issuing 
hank  would  not  have  to  pay  the  draft  unless  it  had  accepted,"  and  if  it  did 
so,  even  in  good  faith,  it  seems  that  it  would  not  be  entitled  to  reimbursement 
from   the  buyer." 

Since  a  special  letter  of  credit  can  be  utilized  only  by  the  addressee,  it 
would  seem  that  a  thief  or  a  finder  could  reap  no  advantage  from  its  pos- 
session.** However,  suppose  that  a  thief  or  a  finder  obtained  bills  of  lading 
and  other  documents  by  fraud,  forged  a  draft  on  the  drawee  bank,  and  in- 
duced another  bank  to  discount  it  on  the  faith  of  the  letter  of  credit.  Here 
again  the  issuing  bank  could  refuse  to  honor  the  draft  with  impunity  unless 
it  had  accepted.**  And  if  the  issuing  bank  paid  the  draft  in  good  faith,  it 
seems  that  the  buyer  would  not  be  compelled  to  reimburse  it.  **  The  bank 
could  sue  the  fraudulent  party  in  money  had  and  received. 

The  questions  discussed  in  this  note  were  raised  largely  by  three  recent 
cases.  **  In  Higgins  v.  Steinhardter,  the  plaintiff  buyer  had  procured  a  letter 
of  credit  in  favor  of  the  defendant  seller  from  the  defendant  bank.  It  was 
provided  that  the  letter  should  expire  November  7th,  1918.  After  that  date, 
the  seller  shipped  the  goods,  fraudulently  obtained  bills  of  lading  showing 
shipment  prior  to  November  7th,  drew  on  the  drawee  bank,  and  sold  the  draft 
to  an  innocent  purchaser.  It  seems  that  the  draft  was  accepted  by  the  agent 
of  the  issuing  bank.     The  plaintiff  buyer  then  brought  a  bill    for  an   injunction 

*°  See  the  sample  letter  in  Whitaker,   op.  cit.   151. 

**A  bona  fide  holder  of  forged  bills  of  lading  can  compel  the  acceptor  of 
the  draft  to  pay  at  maturity.  Goetz  v.  Bank  of  Kansas  City  (1887)  119  U.  S. 
551,  7  Sup.  Ct.  318.  But  it  would  seem  that  a  letter  of  credit  is  not  equivalent 
to  an  acceptance. 

^  A  drawee  who  has  paid  a  draft  to  a  bona  fide  holder  in  reliance  upon 
forged  bills  of  lading  cannot  recover  back  his  money  from  the  latter  upon  dis- 
covery of  the  forgery.  Springs  v.  Hanover  Xat'l  Bank  (1913)  209  N.  Y.  224, 
103  N.  E.  156.  Since  the  issuing  bank  cannot  recover  from  the  discounting 
bank,  it  seems  that  it  cannot  compel  the  buyer,  an  equally  innocent  party,  to 
reimburse  it.  However,  it  might  be  argued  that  the  buyer  should  be  held  on 
the  ground  that  he  is  the  entrepreneur.  He  gets  the  profits  and  should  bear 
the  risk  of  loss,  the  issuing  bank  being  but  a  conduit  pipe,  a  convenient  means 
of  paying  the   seller. 

**A  thief  or  a  finder  of  a  negotiable  instrument  has  a  power  to  pass  a 
good  title  to  an  innocent  purchaser  for  value.  Negotiable  Instruments  Law 
§§  16,  56.  The  Uniform  Sales  Act  (§  32)  gives  a  thief  or  a  finder  no  power 
to  negotiate  a  bill  of  lading.  The  rule  is  otherwise  under  the  Bills  of  Lad- 
ing Act    (§   31). 

"See  National  Park  Bank  v.  Ninth  National  Bank    (1871)    46  N.  Y.  77,  80. 

""By  the  doctrine  of  Price  v.  Neal  (1762)  3  Burr.  1354,  a  drawee  who  has 
paid  a  bona  fide  holder  of  a  draft  upon  which  the  drawer's  name  is  forged 
cannot  get  his  money  back.  This  being  so,  it  is  difficult  to  see  how  the  issuing 
bank  can  hold  the  buyer.     See  supra,  footnote  22. 

"Higgins  v.  Steinhardter  (1919)  106  Misc.  168;  American  Steel  Co.  v. 
Irving  Nat'l  Bank  (C.  C.  A.  2nd  Cir.  1920)  266  Fed.  41;  Frey  v.  Sherburne 
Co.  &■  The  Naff  City  Bank  (193  App.  Div.  849.  1st  Dept.  1920)  184  N.  Y.  Supp. 
921.  See  also  Gambrill  Mfq.  Co.  v.  Sherbournc  Co.  el*  al.  (App.  Div.  1st  Dept. 
1920)   184  N.  Y.  Supp.  912.^ 
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to  restrain  the  issuing  bank  from  paying  the  drafts  and  an  injunction  pendente 
lite  was  granted.  This  decision  seems  erroneous.  The  discounting  bank  was 
entitled  to  be  paid  by  the  issuing  bank  and  the  latter  by  the  buyer.  The 
buyer  should  have  been  forced  to  pursue  his  remedy  against  the  seller.  If 
the  bills  were  forged,  however,  the  bank  could  not  compel  the  buyer  to  reim- 
burse it,  but   would  have   to  go  against   the  seller. " 

In  the  case  of  American  Steel  Co.  v.  Irving  National  Bank,  the  buyer 
procured  a  letter  of  credit  from  the  defendant  bank  in  favor  of  the  plain- 
tiflF  seller.  The  statement  of  facts  and  tlie  opinion  are  very  ambiguous  and 
it  is  not  clear  whether  it  became  impossible  for  the  buyer  or  the  seller  or  both 
to  perform  the  sales  contract.  At  any  rate,  in  an  action  by  the  seller  against 
the  bank  for  refusing  to  honor  drafts  drawn  in  accordance  with  the  letter  of 
credit,  the  court  held  that  the  contract  between  the  seller  and  the  bank  was 
distinct  from  and  independent  of  the  contract  between  the  buyer  and  the 
seller  and  that  the  fact  that  the  contract  of  sale  was  impossible  of  execution 
did  not  affect  the  bank's  liability  to  the  seller.  Judgment  was  accordingly 
awarded  to  the  plaintiff.  It  seems  that  even  though  it  became  impossible 
for  the  buyer  to  perform,  the  seller  could  still  ship,*  draw  on  the  issuing 
bank,  and  demand  payment.  If,  nowever,  performance  on  the  seller's  side 
was  impossible,  it  is  difficult  to  see  how  the  seller  could  hold  the  bank,  for  the 
duty  of   the   latter   to  pay  is  conditioned  upon   the   seller's  shipping  goods. 

In  the  case  of  Brey  v.  Sherburne  Co.  and  the  National  City  Bank,  the 
plaintiff  buyer  contracted  to  purchase  sugar  from  the  defendant  seller.  The 
sugar  was  to  be  sent  in  five  shipments  and  if  any  shipment  was  delayed  the 
buyer  was  to  have  the  privilege  to  cancel  that  portion  of  the  contract  or  to 
accept  the  late  shipment  and  waive  damages.  The  buyer  procured  an  irrevocable 
letter  of  credit  from  the  defendant  bank  in  favor  of  the  seller  in  which  the 
conditions  set  forth  were  the  same  as  those  in  the  sales  contract  except  that 
the  buyer's  privilege  to  cancel  was  not  mentioned.  The  first  shipment  was 
not  made  in  July  as  the  contract  and  the  letter  of  credit  required,  and  the 
buyer  elected  to  cancel  that  portion  of  the  contract.  The  issuing  bank  declared 
its  intention  to  pay  the  seller  when  the  latter  should  draw,  however,  and 
the  buyer  brought  a  bill  for  injunctions  to  restrain  the  seller  from  drawing 
and  negotiating  drafts  and  to  restrain  the  bank  from  paying  drafts  which 
might  be  in  the  hands  of  third  persons.  The  injunctions  were  properly  re- 
fused, the  case  of  Higgins  v.  Steinhardter  being  expressly  overruled. 

The  letter  of  credit  having  expired  so  far  as  the  first  shipment  was  con- 
cerned, the  seller  could  not  compel  the  issuing  bank  to  honor  its  draft  for  the 
purchase  price.  And  any  discounting  bank  would  have  notice  by  comparing 
the  letter  of  credit  with  the  bills  of  lading  and  would  hence  have  no  claim 
against  the  issuing  bank.  There  was,  of  course,  the  possibility  that  the  seller 
might  fraudulently  obtain  bills  of  lading  showing  shipment  within  the  specified 
time,  as  in  Higgins  v.  Steinhardter.  If  the  buyer  could  show  fraud  on  the  part 
of  the  seller  coupled  with  a  threat  to  negotiate  to  an  innocent  purchaser  for 
value,  an  injunction  might  be  granted  upon  analogy  to  the  cases  where  a 
fraudulent  payee  of  a  promissory  note  is  uniformly  enjoined   from   negotiating 

"  See  supra,  footnote  22.  In  some  jurisdictions,  the  bank  would  also 
have  an  action  against  the  carrier.  Bank  of  Batavia  v.  N.  Y.,  etc.,  R.  R. 
(1887)  106  N.  Y.  195,  12  N.  E.  433;  1  Mechem,  Agency  (2nd  ed.  1914) 
§  759. 

"Providing  the  letter  was  irrevocable  or,  if  revocable,  had  not  been  re- 
voked. Space  forbids  a  consideration  of  the  effect  of  the  buyer's  insolvency 
upon   the   rights   of   the   seller   and   the   issuing   bank. 
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it.  *  However,  no  fraud  was  alleged  or  proved  in  the  Frey  case.  Turning  to 
the  prayer  for  an  injunction  to  restrain  the  payment  of  drafts  in  the  hands  of 
third  parties,  it  seems  clear  that  the  issuing  bank  would  not  be  liable  to  such 
third  parties,  for  the  discrepancies  between  the  bills  of  lading  and  the  letter 
of  credit  would  constitute  notice.  If  this  be  so,  an  injunction  was  unneces- 
sary, for  if  the  issuing  bank  chose  to  pay,  it  would  do  so  at  its  peril.  If  it 
be  assumed  that  the  seller  was  guilty  of  fraud,  an  injunction  against  innocent 
third  parties  would  be  out  of  the  question.  If,  however,  there  was  forgery, 
the  third  parties  would  have  no  claim  a^inst  the  issuing  bank  unless  the 
latter  had  accepted ;  and  in  such  a  case,  the  buyer  would  not  be  compelled  to 
pay  the  bank.     So  an  injunction  would  be  unnecessary. 

While  it  is  unquestionably  true  that  the  contract  of  sale  and  the  contract 
between  the  issuing  bank  and  the  seller  constitute  two  separate  and  distinct 
contracts,  they  are  not  altogether  independent,  nor  does  it  seem  reasonable 
to  assume  that  the  parties  intended  them  to  be  so.  To  enable  the  seller  to 
recover  from  the  bank,  he  must  at  least  get  documents  which  show  that  he  has 
shipped  goods  according  to  the  terms  of  the  letter  oi  credit,  which  are  usually 
the  same  as  those  of  the  contract  between  the  buyer  and  the  seller.  He  must 
produce  some  evidence  that  he  has  performed  his   agreement  with   the   buyer. 

''Warnock  Uniform  Co.  v.  SUver  (1915)  170  App.  Div.  674.  156  N.  Y. 
Supp.  637;  Atkinson  v.  Cain  (1907)  61  W.  Va.  355,  56  S.  E.  519;  2  High, 
Injunctions  (1905)  1108.  If  the  bills  were  forged,  however,  there  would  seem 
to  be  less  ground  for  an  injunction  for  the  issuing  bank  would  not  ordinarily 
be  bound  to  pay  the  discounting  bank. 
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Minority  or  Proportional  Representation.— In  JVaMles  v.  Upjohn  (1920) 
179  N.  W.  335,  the  Supreme  Court  of  Michigan  recently  decided  that  a  clause 
in  the  charter  of  the  city  of  Kalamazoo'  providing  for  the  Hare  system  of 
minority  or  proportional  representation*  in  the  election  of  members  of  its 
governing  body  was  unconstituticyial.  This  conclusion  was  reached  by  an 
adherence  to  the  reasoning  announced  in  the  leading  cases  of  Maynard  v.  Board 
of  Canvassers*  and  Brown  v.  Smallwood,*  sanctioning  a  very  questionable  use 
of  judicial  power '  and  serving  to  perpetuate  by  purely  formalistic  reasoning  the 
evils  of  the  existing  method  of  popular  representation. 

Broadly  speaking  the  purpose  of  the  various  plans  for  minority  repre- 
sentation has  been  to  provide  an  electoral  system  whereby  each  political  party 
or  group  controls  in  the  governmental  body  elected  such  a  proportion  of  the 
members  as  the  vote  of  the  party  or  group  bears  to  the  total  vote  cast.  More 
specifically,  the  object  has  been  to  prevent  the  election  of  practically  all  the 
members  of  one  party  simply  because  that  party  has  a  slight  majority  in 
each  district,  county,  ward,  borough  or  other  unit  of  representation,  thus 
leaving  a  substantial  portion  of  the  body  of  voters  entirely  unrepresented.* 
Of  the  many  plans  offered  to  effect  this  highly  desirable  result,  those  which 
have  arisen  before  the  courts  of  this  country  on  the  question  of  constitu- 
tionality may  be  divided  into  three  classes:  (1)  the  restricted  vote,'  (2)  the 
cumulative    vote,*   and    (3)    the    preferential    vote.*      The    distinction    between 

*  The  material  clauses  of  the  charter,  sections  41  and  183,  are  set  out  in 
full  on  pages  336  to  338  of  the  opinion. 

*An  explanation  ot  the  objects,  methods  and  practical  results  of  the 
Hare  system  together  with  a  short  argument  showing  its  superiority  over 
other  electoral  systems  will  be  found  in  Leaflet  No.  5  of  the  American  Pro- 
portional Representation  League,  Philadelphia,  Pa.  (5th  ed.  Nov.  1919)  ;  Pro- 
portional Representation  Review,  Jan.  1919,  Supplement;  ibid.  April,  1919, 
Supplement.  According  to  Leaflet  No,  5,  supra,  the  Hare  system  has  been 
adopted  in  Tasmania  (18%,  1907),  So.  Africa  (1909),  Transvaal  (1914),  Ireland 
(1914).  Ashtabula,  Ohio  (1915),  New  Zealand  (1915),  Sydney,  Aust.  (1916), 
Durban.  So.  Africa  (1916),  Calgary,  Alberta  (1916),  Boulder,  Colo.  (1917), 
Exit.  Columbia  (1917),  Great  Britain,  Eleven  Seats  in  the  Commons  (1918), 
Scotland.  School  Boards  (1918),  New  South  Wales  (1918),  Many  Private 
Organizations. 

*  (1890)   84  Mich.  228,  47  N.  W.  756. 

*  (1915)  130  Minn.  492.  153  N.  W.  953,  commented  on  in  (1915)  29 
Harvard   Law   Rev.  213;    (1915)    14   Michigan    Law    Rev.   74. 

*  See  dissenting  opinion  of  Cahill,  J.,  in  the  Maynard  case,  supra,  footnote 
3.     Cf.   Commons,   Proportional  Representation    (2nd  ed.    1907)    6. 

'See  Commons,  op.  cit.;  Asworth,  Proportional  Representation  Applied 
to  Party  Government  (1900);  Forney,  Proporihonal  Representation  (19Q0),  and 
Political  Reform  by  the  Representation  of  Minorities  (1894)  ;  Cooling,  Public 
Policy  (1916)  21-50;  Speech  of  J.  S.  Mill  in  the  House  of  Commons,  May 
29,  1867,  187  Hansard,  Parliamentary  Debates  (3rd  Series)  1343;  Dutcher, 
Minority  or  Proportional  Representation  (1872).  Perhaps  fifteen  different 
plans  have  been  suggested  at  various  times. 

'  See  Dutcher,  op.  cit.  101.  Each  elector  has  a  smaller  number  of  votes 
than  there  are  officers  to  be  elected  and  can  give  but  one  vote  to  a  candidate. 
If  there  are  three  to  be  elected,  each  elector  can  vote  for  only  two;  if  five  to 
be   elected,  each  has   three  votes,   etc. 

*  "The  cumulative  vote  gives  every  elector  as  many  votes  as  there  are 
persons  to  be  chosen  in  his  district,  with  liberty  to  bestow  all  those  votes 
upon  one  candidate,  or  distribute  them  among:  several,  in  such  proportions  as 
he  may  see  fit".  Dutcher,  op.  cit.  66.  The  Illinois  Constitution,  Art.  IV,  Sees. 
7  &  8,  provides  for  the  election  of  the  members  of  the  House  of  Representa- 
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these  various  plans  is  of  importance.  Cases  deciding  that  one  plan  is  uncon- 
stitutional are  not  conclusive  of  the  constitutionality  of  all  types  of  minority 
representation  legislation  in  that  jurisdiction.  The  constitution  of  each  state 
must  be  examined  in  the  light  of  the  •  particular  legislation  in  question  in 
order  that  a  sound  conclusion  be  reached. 

Thus  under  a  constitution  providing  that  every  qualified  voter  "shall  be 
entitled  to  vote  for  all  officer*  .  .  elective  by  the  people","  a  statute 
calling  for  the  use  of  the  restricted  vote  is  probably  flying  in  the  face  of  the 
language  of  the  constitution. "  The  Ohio  court  in  State  v.  Constantine, " 
acting  under  a  simple  provision  that  every  voter  "shall  be  entitled  to  vote  at 
all  elections",  **  looked  beyond  the  words  of  the  provision  itself  and  held  the 
restricted  vote  unconstitutional.  It  based  its  decision  on  the  ground  that  at 
the  time  the  constitution  was  adopted,  no  scheme  of  minority  representation 
was  known,  and  that  therefore  the  framers  intended  every  elector  to  have  the 
right  to  vote  for  every  officer  to  be  elected.  On  the  other  hand,  under  a  pro- 
vision corresponding  word  for  word  with  the  Ohio  constitution, "  the  Penn- 
sylvania  court    refused    to   extend   the   scope   of   the    language   itself   and    held 

tives  by  the  cumulative  voting  system.  A  primary  election  for  the  selection 
of  candidates  for  the  legislature  is  an  "election"  within  this  provision.  People 
ex  rcl.  Espey  v.  Deneen  (1910)  247  111.  289,  93  N.  E.  437;  Rouse  v.  Thompson 
(1907)  228  111.  522,  81  N.  E.  1109.  In  order  to  protect  minority  stockholders, 
the  privilege  or  right  to  the  use  of  the  cumulative  vote  in  the  election  of 
corporate  officers  has  been  granted  either  by  statute  or  by  constitutional 
provision  in  the  following  states:  Cal.,  Idaho,  111.,  Kan.,  Ky.,  Mich..  Miss., 
Mo.,  Mont.,  Neb.,  N.  C,  N.  D.,  Ohio,  Pa.,  S.  D..  W.  Va.  See  Fletcher, 
Cyclopedia  Corporations  (1917)  §  1682;  Cook,  Corporaifious  (6th  ed.  1908) 
§  609a. 

'The  Hare  system  is  fully  set  out  in  the  opinion  of  the  court  in  the  prin- 
cipal case.  Its  main  features  can  be  but  briefly  indicated  here.  Each  elector 
is  to  indicate  his  first,  second  and  additional  choices  opposite  the  names  of 
the  candidates.  The  total  number  of  ballots  cast  is  then  divided  by  a  num- 
ber greater  by  one  than  the  number  of  officers  to  be  elected.  The  next  whole 
number  larger  than  the  resulting  quotient  is  deemed  the  "quota  of  con- 
stituency" or  number  necessary  for  election.  Any  candidate  receiving  that 
number  of  first  choices  is  deemed  elected.  Each  ballot  received  by  a  suc- 
cessful candidate  above  the  quota  is  transferred  to  the  candidate  indicated  as 
the  second  choice  thereon.  The  ballots  to  be  transferred  are  taken  at  random. 
If,  after  any  transfer,  no  candidate  has  attained  the  quota,  the  ballots  of  that 
candidate  having  least  votes  are  transferred  to  the  next  choice  indicated 
thereon.  This  process  is  continued  until  the  desired  number  of  candidates 
have  been  elected,  the  number  of  votes  remaining  uncounted  being  less  than 
the  quota  of   election. 

**N.  J.,  Const.,  Art.  II,  Sec.  1. 

^McArdle  v.  Jersey  City  (1901)  66  N.  J.  L.  590,  49  Atl.  1013;  State  ex 
rel  Bowden  v.  Bedell  (1902)  68  N.  J.  L.  451,  53  Atl.  198;  Smith  v.  Perth 
Amboy  (1903)  70  N.  J.  L.  194,  56  Atl.  145.  Similarly  where  all  electors  could 
vote  "in  the  election  of  all  civil  officers".  R.  I.,  Const..  .Art.  II,  Sec.  1. 
In  re  Opinion  of  Judges  (1898)  21  R.  I.  579,  41  Atl.  1009.  But  the  legislature 
may  provide  by  statute  for  the  election  in  any  manner  it  sees  fit  of  any 
officer  created  by  statute  and  not  mentioned  in  the  constitution.  The  con- 
stitutional sections  limiting  the  legislature's  power  to  vary  the  voter's  qualifi- 
cations and  electoral  methods  are  construed  as  referring  only  to  the  election 
of  officers  specifically  mentioned  in  the  constitution.  Scown  v.  Czarnecki 
(1914)  264  111.  305,  106  N.  E.  276.  Therefore  in  the  New  Jersey  and  Rhode 
Island  cases,  supra,  the  provision  for  proportional  representation  could  have 
been  held  valid  despite  the  constitutional  provisions  quoted  since  the  officers 
to  be  chosen  were  local  and  not  provided   for  in  the  constitution. 

"  (1884)    42   Oh.   St.  437. 

"Ohio.   Const.  Art  V. 

**Pa.,  Const.,  Art  VIII,  Sec  1. 
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the  restricted  vote  valid. "  These  cases  illustrate  the  two  alternative  courses 
that  may  be  pursued  at  least  in  states,  the  constitutions  of  which  do  not 
specifically  give  to  their  electors  the  right  to  vote  for  every  officer;  the  court 
either  will  apply  a  literal  and  strict  interpretation  in  accord  with  the  pro- 
gressive attitude  of  the  Pennsylvania  court  toward  political  reform,  or  will 
follow    Ohio   in    its    satisfaction    with    conservative    and    traditional    methods. 

Cumulative  voting  was  held  unconstitutional  in  Maynard  v.  Board  of  Can- 
vassers,^ on  the  expressed  ground  that  it  was  not  in  accord  with  the  constitu- 
tional guarantees  of  a  republican  form  of  government.  The  soundness  of  this 
argument  ultimately  rests  on  the  assumption  made  by  the  court  that  the  con- 
stitution guarantees  to  every  elector  that  his  vote  shall  count  with  exactly  the 
same  weight  and  in  exactly  the  same  manner  as  the  vote  of  every  other  elector. 
That  such  an  assumption  is  unsound  may  best  be  proved  by  two  examples  to  the 
contrary  under  our  present  electoral  system.  In  the  last  New  York  state 
election,  there  were  nine  Supreme  Court  Justices  to  be  elected  in  the  first 
judicial  district,  and  each  elector  had  the  privilege  of  casting  nine  votes. 
Had  one  elector  chosen  to  vote  for  five  only,  it  would  be  preposterous  for  a 
court  to  say  that  his  constitutional  guarantee  had  been  violated  because  the 
vote  of  another  elector,  who  had  voted  for  all  nine  judges,  was  of  more 
weight  than  his.  The  inequality  in  this  case,  as  in  cumulative  voting,  is  due 
not  to  the  statutory  system  of  voting  but  to  the  failure  on  the  elector's  part 
fully  to  exercise  his  privilege.  Moreover,  if  an  exact  equality  of  privilege  is 
necessary,  how  is  the  constitutionality  of  the  present  general  system  to  be 
explained  since  the  votes  of  the  electors  of  the  minority  party  have  no  weight 
at  all?  In  a  district  having  7000  voters,  if  4000  vote  for  candidates  A,  B  &  C, 
and  3000  for  D,  E  &  F,  thereby  electing  the  former  three,  it  surely  cannot  be 
claimed  that  the  votes  of  those  voting  for  D,  E  &  F  are  of  equal  weight 
with  those  voting  for  the  elected  A,  B  &  C.  The  answer  in  all  cases  is  that 
equality  of  initial  privilege  is  all  that  is  guaranteed.  So  long  as  all  may 
vote  in  the  same  manner,  the  privilege  is  not  violated. "  Although  the  argu- 
ment outlined  and  criticized  was  the  constitutional  reason  given  by  the  court 
for  its  decision,  the  true  basis  is  indicated  only  by  the  general  tenor  of  the 
opinion.  The  court  seemed  to  feel  that  cumulative  voting  was  unjust  and 
undesirable,  and  in  so  far  as  that  attitude  toward  the  legislation  influenced 
the  decision,  the  court  was  guilty  of  a  questionable  use  of  its  judicial  power." 

"Commonwealth  ex  rel.  McCormick  v.  Reeder  (1895)  171  Pa.  505,  ZZ 
Atl.  67.  The  court  considered  the  Constantine  case,  supra,  footnote  12,  and  dis- 
tinguished it  on  the  ground  that  the  "historical  interpretation"  of  the  Penn- 
sylvania constitution   differed   from   that   of   Ohio. 

^  Supra,  footnote  3.  See  also  State  ex  rel.  Shaw  v.  Thompson  (1911)  21 
N.  D.  426.  131  N.  W.  231,  at  p.  238,  and  concurring  opinions  of  Spalding,  J. 
and   Fisk,  J. 

"See  People  ex  rel.  Longenecker  v.  Nelson  (1890)  133  111.  565,  596,  27 
N.  E.  217,  225. 

"Cahill,  J.,  in  a  dissenting  opinion,  (1890)  84  Mich.  228,  259,  260,  47  N. 
W.  756,  762,  763,  makes  what  seems  to  be  an  inescapable  criticism  of  the 
majority  opinion  in  its  abuse  of  its  judicial  power.  "This  court  has  no 
right  to  criticize  or  discuss  the  wisdom,  the  policy,  the  fairness  or  abstract 
justice  of  an  act  of  the  legislature.  The  supreme  court  is  not  the  guardian 
of  the  legislature  to  see  that  it  does  no  wrong.  The  legislature,  when  acting 
within  the  scope  of  its  constitutional  powers,  is  under  no  guardianship 
..."  And  further, — "It  was  undoubtedly  contemplated  by  the  framers 
of  our  constitution  that  the  state  should  have  and  maintain  a  republican  form 
of  government  with  all  that  is  implied;  but  it  does  not  follow  from  this  that 
it  was  intended  that  the  judiciary  should  assume  to  decide  what  laws  were 
best   calculated    to   accomplish    that    end". 
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It  has  been  suggested  **  that  if  the  restricted  vote  is  unconstitutional, 
cumulative  voting  is  necessarily  open  to  the  same  objection.  Such  a  conclu- 
sion seems  erroneous.  The  claimed  unconstitutionality  of  the  restricted  vote 
rests  upon  the  theory  that  every  elector  is  privileged  to  vote  for  every  officer 
to  be  elected,**  and  the  cumulative  vote  is  not  in  violation  of  that  privilege. 
It  specifically  grants  each  elector  that  privilege,  but  in  addition  the  privilege 
to  "plump"  or  cumulate  on  one  or  more,  of  the  candidates.  If  it  is  to  be 
deemed  unconstitutional  at  all,  it  must  be  for  an  independent  reason, — that 
one  electoi  has  the  power  to  violate  the  privilege  of  others  by  making  his 
vote  count  for  one  of  the  candidates  more  powerfully  than  that  of  another 
elector,  and  the  merits  of  this  reasoning  have  been  discussed  above.  Cases 
involving  the  constitutionality  of  the  restricted  vote  are  not,  therefore,  author- 
ity where  the  cumulative  vote  is  in  question,  however  interesting  arc  the 
analogies  they  present. 

The  validity  of  the  preferential  vote"  was  contested  in  1915,  under  con- 
stitutional provisions  entitling  every  elector  to  vote  "for  all  officers  .  .  . 
elective  by  the  people",  **  and  two  courts  reached  diametrically  opposite  con- 
clusions. In  Brown  v.  Smallwood "  the  Minnesota  court  held  the  preferential 
vote  unconstitutional.  The  inequality  of  privilege  was  again  the  argument 
relied  upon;  if  one  elector  indicates  only  his  first  choice,  another  may  indi- 
cate three  choices  against  him.  As  authority  for  the  unconstitutionality  of  the 
legislation  on  this  ground,  the  cases  dealing  with  the  restricted  and  the  cumu- 
lative vote  discussed  above  were  cited.  An  attempt  has  been  made  in  a 
previous  paragraph  to  show  the  fallacy  of  this  argument.  In  Orpen  v. 
Watson**  this  point  was  not  raised  and  the  preferential  vote  was  held  valid. 
The  constitutional  provision  quoted  was  interpreted  not  to  grant  the  privilege 
of  voting  for  every  individual  officer  to  be  elected,  but  rather  to  permit  each 
elector  to  vote  in  every  election  according  to  the  manner  prescribed  by  the 
legislature. 

Coming  now  to  the  principal  case,  the  true  basis  of  the  decision  is  indi- 
cated in  the  court's  quotation  of  a  dictum  in  the  Maynard  case — "The  Hare 
plan  ...  is  too  intricate  and  tedious  ever  to  be  adopted  for  popular  elec- 
tions   by    the    people"."      Here    again    is    that    misuse    of    judicial    power    so 

**  "If  a  restricted  vote  is  unconstitutional,  then  it  would  seem  that  cumu- 
lative voting  is  open  to  the  same  objection.  For  assuming  that  an  elector  has 
a  privilege  under  the  constitution  of  casting  a  vote  for  a  candidate  for  every 
elective  office,  it  must  follow  that  he  has  the  privilege  of  registering  himself 
as  a  full  voting  unit  for  each  of  those  candidates.  To  allow  a  second  elector 
to  register  more  than  one  full  voting  unit  for  any  one  candidate,  by  cumu- 
lating his  vote,  would  seem  to  impair  the  constitutional  privilege  of  the  first 
elector."     (1915)    29   Harvard  Law   Rev.  213,   214. 

"Either  expressly  by  the  constitution,  supra,  footnote  11;  or  by  construc- 
tion of   the  constitution,  supra,   footnote   12. 

*'  The  preferential  vote  is  expressly  provided  for  in  the  Oregon  Constitu- 
tion, Art.  II,  Sec.  16:  "Provisions  may  be  made  for  the  voter's  direct  or  in- 
direct expression  of  his  first,  second  or  additional  choices  among  the  candi- 
dates for  any  office" ;  under  which  preferential  voting  was  held  constitutional 
in  State  ex  rel.  Duniway  v.  City  of  Portland  (1913)  65  Ore.  273,  133  Pac.  62. 
The  ordinary  "preferential  plan"  allows  each  elector  as  many  first  choice 
votes  as  there  are  candidates  to  be  elected.  The  theory  of  the  Hare  plan  is 
that  each  elector  is  entitled  to  but  one  personal  representative  and  he  is  there- 
fore permitted  to  indicate  but  one  first  choice  and  his  ballot  counts  toward  the 
election  of  but  one   candidate.     It   is   important  to   distinguish    the  two   schemes. 

"Minn.,  Const.,  Art.  VII,   Sec.   1;   N.  J.  Const.,  Art.  II,   Sec.   1. 

**  Supra,    footnote   4. 

•*(1915)  87  N.  J.  L.  69,  93  Atl.  853. 

*  (1890)   84  Mich.  228,  233,  47  N.  W.  756,  757. 
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severely  criticized  by  Justice  Cahill  in  the  passage  quoted  above.**  Had  the 
court  limited  itself  to  legal  analysis  and  been  willing  to  adopt  a  progressive 
Sectoral  system  properly  chosen  by  the  legislature,  if  not  violative  of  fairly 
established  constitutional  principles,  the  constitutionality  of  the  Hare  plan 
could  have  been  upheld  in  the  instant  case,  and  Brown  v.  Smallwood,*'  the 
only  case  on  the  preferential  vote  to  the  contrary,  distinguished.  The  latter 
case  arose  under  the  Minnesota  constitution  entitling  each  elector  to  vote  for 
every  officer  to  be  elected."  The  corresponding  section  of  the  Michigan  con- 
stitution** reads  simply  that  "In  all  elections"  every  qualified  voter  "shall  be 
an  elector  and  entitled  to  vote".  Since  no  privilege  to  vote  for  every  officer 
is  specifically  granted,  none  need  be  inferred.  It  seems,  therefore,  that  the 
constitutionality  of  the  Hare  plan  in  states  having  constitutional  provisions 
similar  to  that  of  Michigan,  if  not  indeed  in  all  cases,  must  ultimately  depend 
upon  the  power  of  its  supporters  to  overcome  the  possible  prejudices  of  the 
tribunal  against  any  new  electoral  plan  of  minority  representation. '°  * 


*  Supra,  footnote   18. 
*^  Supra,   footnote   4. 

*  Supra,   footnote  22. 

**Mich.,  Const.,  Art.  III.  Sec.  1. 

•*  The  unconstitutionality  of  the  Hare  plan  in  the  instant  case  was  also 
based  upon  a  provision  that  "No  city  or  village  shall  have  power  to  abridge 
the  right  of  elective  franchise".  Mich.  Const.,  Art.  VIII,  Sec.  25.  It  is 
believed  that  this  section  has  no  bearing  on  the  problem  in  question  but 
refers  only  to  qualifications  for  voters.  Cf.  dissenting  opinion  of  Hallam,  J., 
in   Brown  v.  Smallwood,  supra,   footnote  4. 

*  The  most  recent  survey  of  the  progress  of  "P.  R."  is  by  J.  F.  Williams 
(1921)   3  Journ.  of  Comparative  Legislation    (3rd  Ser.)    76. 


REGENT  DECISIONS 

Agency — Nbgucence — Responsibility  for  Apparent  Authority. — The  defend- 
ant owned  and  operated  a  hotel  where  the  plaintiff  applied  and  was  assigned 
to  a  room  by  a  person  apparently  in  charge  of  the  office.  The  plaintiff  de- 
posited his  valuables  with  him  and  obtained  a  receipt,  acting  pursuant  to  the 
usual  statutory  notices  there  posted.  The  person  absconded  with  the  plain- 
tiff's property.  It  appeared  that  he  was  not  in  the  employ  of  the  defendant, 
brut  had  been  a  roomer  in  the  hotel.  The  plaintiff  sues  to  recover  the  value 
of  the  things  deposited.  Held,  for  the  plaintiflF,  on  the  ground  that  the  de- 
fendant, because  of  negligence,  was  estopped  to  deny  that  the  imposter  had 
received  the  deposit  as  her  agent.  Kanellcs  v.  Locke  (Ohio  Ct.  of  App.  1919) 
18  Ohio  Law  Rep.  No.  Zi,  31  O.  C.  A.  280. 

Courts  are  prone  to  invoke  the  doctrine  of  estoppel  to  explain  agency  cases 
involving  so-called  apparent  authority.  See  Hannon  v.  Siegel-Cooper  Co. 
(1901)  167  N.  Y.  244,  60  N.  E.  597;  Plankinton  Packing  Co.  v.  Berry  (1917) 
199  Mich.  212,  165  N.  W.  676.  But  accurate  analysis  reveals  the  exercise  of  a 
real,  represented  agency,  resulting  in  a  true  contractual  duty  on  the  part  of 
the  one  who  is  held  bound  as  principal.  See  (1905)  5  Columbi.\  Law  Rev. 
36;  (1906)  6  Columbia  Law  Rev.  34;  contra,  (1905)  5  C<m,umbia  Law  Rev. 
354.  In  the  instant  case,  the  facts  constituting  the  representation  of  agency 
may  be  grouped  into  (1)  the  conduct  of  the  impostor,  (2)  the  stage-setting. 
Should  the  defendant,  factually  responsible  for  the  latter,  and  thus  con- 
tributing to  the  aggregate  of  facts  which  misled  the  plaintiff,  be  legally 
responsible  for  the  effect  of  this  composite  representation?  If  the  hotel 
office  had  been  occupied  by  the  impostor  without  fault  of  the  proprietor, — 
had  a  real  clerk  been  forcibly  put  out  of  the  way,  and  the  fraud  then  prac- 
tised upon  the  guest, — it  seems  that  no  legal  responsibility  for  the  representa- 
tion of  agency  would  have  attached  to  the  proprietor.  But  if  the  defendant 
had  designedly  left  the  stage  set  for  an  impostor,  he  would  probably  be  bound 
as  principal.  In  the  instant  case,  as  has  been  seen,  the  defendant  contributed 
certain  of  the  facts  which  formed  the  representation  of  agency.  Her  negli- 
gence made  possible  and  facilitated  the  addition,  by  the  impostor,  of  other 
facts  to  the  composite  representation.  For  the  effect  of  this  aggregate  the 
defendant  should  be  legally  responsible. 

Attorney  and  Client— Attorney's  Lien— Settlement  After  Judgment. — 
The  interveners,  attorneys  for  the  plaintiff,  contracted  with  him  for  a  con- 
tingent fee  of  fifty  per  cent,  "on  any  amount  of  money  received  in  settle- 
ment or  recovered  by  judgment".  A  judgment  of  $2500  was  recovered,  and 
the  defendant  appealed.  Pending  appeal,  the  plaintiff,  who  was  financially 
irresponsible,  settled  with  the  defendant  for  $500,  in  the  absence  of  his  attor- 
neys and  without  their  consent.  The  attorneys  claim  one  half  of  the  judg- 
ment as  their  fee,  rather  than  one  half  of  the  settlement.  Held,  for  the 
plaintiff;  two  judges  dissenting.  Griggs  v.  Chi.,  etc.  Ry.,  Lambert  et  al.. 
Interveners    (Neb.   1920)    177   N.   W.   185. 

To  encourage  settlements  the  common  law  permitted  parties  to  compromise 
at  any  time  without  consent  of  their  attorneys.  See  Fischer-Hansen  v.  B'klyn 
H'gts  Ry.  (1903)  173  N.  Y.  492,  66  N.  E.  395.  But  at  the  same  time  the  com- 
mon law  gave  an  attorney  a  charging  lien  upon  a  judgment  recovered  through 
hi.s   efforts.    (1920)    20   Columbia   Law    Rev.   704.     If    this    Hen   were   absolute. 
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the  right  of  parties  to  make  a  bona  fide  compromise  after  judgment  would  be 
•eriously  impaired.  Of  course,  actual  fraud  upon  the  attorney  entitles  him  to 
have  the  settlement  set  aside  to  the  extent  of  his  lien.  Desamen  v.  Butler 
Bros.  (1912)  118  Minn.  198.  136  N.  W.  747;  see  Jones  v.  Duff  Grain  Co. 
(1903)  69  Neb.  91,  94,  95  N.  W.  1.  If,  pending  appeal,  when  the  f^nal  out- 
come is  still  uncertain,  a  bona  fide  settlement  is  made,  then  the  lien  attaches 
to  the  settlement,  and  the  amount  thereof  determines  the  attorney's  fee. 
Nichols  V.  Orr  (1917)  63  Colo.  333,  166  Pac.  561;  Boyle  v.  Metro.  St.  Ry. 
(1908)  134  Mo.  App.  71,  114  S.  W.  558;  Rickel  et  al.  v.  Chi.,  etc.  R.  R. 
(1900)  112  Iowa  148,  83  N.  W.  957.  Contra,  Baxter  v.  Connor  (1907)  119 
App.  Div.  450,  104  N.  Y.  Supp.  327;  Hammond,  etc.  R.  R.  v.  Kaput  (1915) 
61  Ind.  App.  543,  110  N.  E.  109.  That  the  settlement  in  the  instant  case  was 
made  without  the  consent  of  the  attorneys  does  not,  following  the  better 
view,  constitute  "constructive  fraud"  upon  them.  Nichols  v.  Orr,  supra.  The 
fraud  must  be  collusive,  and  aimed  at  them  directly.  Stephens  v.  Metro.  St. 
Ry.  (1911)  157  Mo.  App.  656,  138  S.  W.  904.  Inasmuch  as  in  the  instant 
case  the  interveners  were  forewarned  of  the  impending  settlement,  and  there 
was  no  actual  fraud  practised  upon  them,  the  dissenting  opinion  is  to  be  pre- 
ferred. 

Attorney  and  Client— Discharge  ot  Attorney— Measure  oe  Damages.— The 
defendant  retained  the  plaintiff  as  attorney  and  legral  adviser  for  a  period  of 
one  year  at  a  compensation  of  $5200,  payable  $100  weekly.  The  plaintiff  acted 
and  was  paid  under  the  contract  for  some  five  months  when  he  was  dis- 
charged without  cause.  The  plaintiff  sues  for  the  balance  due  at  $100  per 
week  from  the  time  of  discharge  until  the  expiration  of  the  contract  term 
of  retainer.  On  appeal  from  an  unanimous  decision  of  the  Appellate  Division 
affirming  a  dismissal  of  the  complaint,  held,  the  judgment  will  be  reversed  on 
the  ground  that  since  the  employment  was  under  a  general  retainer  for  a  fixed 
period,  the  defendant  broke  the  contract  by  discharging  the  plaintiff  without 
cause.  Greenberg  v.  Remick  &  Co.  (N.  Y.  Ct.  of  App.  1920)  64  N.  Y.  L. 
J.   765. 

As  predicted  in  (1920)  20  Columbia  Law  Rev.  792,  the  instant  case  limits 
the  minority  doctrine  that,  in  contracts  between  attorney  and  client,  there  is 
an  implied  condition  that  the  attorney  may  be  dismissed  at  any  time  without 
cause.  The  result  reached  also  accords  with  the  view  there  declared  to  be 
sound  that  the  measure  of  damages  should  be  the  entire  contract  price  and  not 
on  the  basis  of  a  quantum  meruit.  The  very  fact  that  the  minority  doctrine  is 
thus  limited  indicates  that  even  the  few  courts  which  follow  it  feel  uncom- 
fortable  in   impljring   such   a  condition. 

Bills  and  Notes— Suretyship-Release  op  Security — Discharge.— The  de- 
fendants A  and  B  jointly  executed  a  note  to  the  plaintiff.  A,  the  appellant, 
signed  as  an  accommodation  maker.  The  plaintiff  had  notice.  Later  B, 
the  principal,  conveyed  land  to  the  plaintiff  as  security  for  the  note,  and  sub- 
sequently, desiring  to  sell  the  property,  he  induced  the  plaintiff  to  convey  the 
land  to  one  R  upon  the  latter's  executing  a  mortgage  and  note.  The  plain- 
tiff discovered  an  error  in  the  note  and  returned  it  to  the  defendant  B  for 
correction.  The  note  disappeared,  and  the  plaintiff  sued  A  as  joint  maker. 
A  pleaded  that  he  was  a  surety  and  that  the  plaintiff's  release  of  the  collateral 
discharged  him  pro  tanto.  The  trial  court  ruled  out  all  allegations  with  respect 
to  suretyship  and  the  plaintiff  had  a  verdict.  Held,  one  judge  dissenting,  the 
judgment  must  be  reversed.  State  Bank  of  Slayton  v.  Edwards  et  al.  (N. 
Dak.  1920)  177  N.  W.  677. 
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Before  the  Negotiable  Instruments  Law,  as  regards  a  payee  who  knew 
the  nature  of  the  undertaking,  an  accommodation  maker  was  a  surety  and 
had  the  benefit  of  all  surety  defenses.  Amer.  &  Genl.  Mtfge.,  etc.  Corp.  v. 
Marquam  (C.  C.  1894)  62  Fed.  960.  Some  courts  now  hold  that  the  Nego- 
tiable Instruments  Law  has  changed  the  rule  so  that  under  such  circumstances 
an  accommodation  maker  is  no  longer  a  surety.  Union  Trust  Co.  v.  McGinty 
(1912)  212  Mass.  205,  98  N.  E.  679;  contra.  Long  v.  Shafer  (1914)  185  Mo. 
App.  641,  171  S.  W.  690;  Fullerton  Lumber  Co.  v.  Snouffer  (1908)  139  Iowa 
176,  117  N.  W.  50.  In  the  instant  case,  the  court  held  that  the  accommodation 
party  was  a  surety  and  accordingly  a  release  of  collateral  discharged  him  pro 
tanto.  Gotzian.&  Co.  v.  Heine  (1902)  87  Minn.  429,  92  N.  W.  398;  see  Pledge 
V.  Buss  (1860)  6  Jur.  (n.  s.)  695,  696;  Colebrooke.  Collateral  Securities  (2nd 
ed.  1898)  239.  This  is  because  a  release  of  collateral  diminishes  the  value  of 
the  surety's  right  of  subrogation  pro  tanto.  See  Bronson  v.  McCormick 
Harvesting  Machine  Co.  (1897)  52  Neb.  342,  72  N.  W.  312.  In. the  instant 
case,  if  the  note  from  R  were  lost,  anyone  suing  thereon  would  first  have 
to  establish  its  loss.  Burgwin  v.  Richardson  (1824)  10  N.  C.  203.  This  action 
could  only  be  brought  in  equity  on  filing  an  indemnity  bond  approved  by  the 
court.  Hansard  v.  Robinson  (1827)  7  B.  &  C.  90.  Massachusetts  allows  such 
an  action  at  law.  Fales  v.  Russell  (1835)  33  Mass.  315.  Today,  statutes  gen- 
erally govern  the  action.  N.  Dak.,  Comp.  Laws  (1913)  §  7962;  N.  Y.  Code 
Civ.  Proc.  §  1917.  The  appellant  therefore  has  not  been  deprived  of  his 
security  if  R's  note  is  lost,  but  since  in  suing  R  he  would  have  to  put  up  a 
bond,  the  plaintiff  should  be  required  to  file  a  bond  in  suing  the  surety  so  as 
not  to  prejudice  the  latter. 

Carriers — Loss  of  CkwDs — Proof  of  Shipment. — A  box  of  goods  was  shipped 
with  the  defendant  carrier,  who  issued  a  bill  of  lading  acknowledging  the 
receipt  of  "one  case  of  apparel  in  apparent  good  order,  weight,  contents,  and 
quality  unknown".  Upon  arrival  at  its  destination  the  box  was  found  to  have 
been  broken  into  and  patched  up.  The  plaintiflF  in  suing  for  the  value  of 
the  goods  alleged  to  have  been  stolen  did  not  offer  any  evidence  that  the 
apparel  removed  was  in  the  case  when  it  was  delivered  to  the  defendant  for 
shipment.  Held,  the  bill  of  lading  merely  admitted  that  the  case  was  external- 
ly in  good  order  and  not  that  it  contained  apparel.  In  the  absence  of  prima 
facie  evidence  that  the  box  contained  the  goods  when  handed  to  the  carrier, 
the  plaintiff  should  be  nonsuited.  New  Zealand  Shipping  Co.  Ltd.  v.  Lewis' 
Ltd.   [1920]    N.  t.  L.  R.  243. 

In  an  action  ag^nst  a  carrier  for  the  loss  of  good^,  proof  that  the  car- 
rier received  them  for  transportation  and  failed  to  deliver  them  makes  out 
a  prima  facie  case.  Southern  Ry.  v.  Lez'y  (1905)  144  Ala.  614.  39  So.  95. 
The  burden  of  proof  is  on  the  plaintiflF  to  show  there  was  a  delivery  to  the 
carrier,  in  other  words,  that  the  carrier  had  custody  when  the  goods  were 
stolen.  Wallens  v.  New  York  C.  &  H.  R.  R.  (1917)  166  N.  Y.  Supp.  1083; 
New  Chinese  Antimony  Co.  v.  Ocean  Steamship  Co.  [1917]  2  K.  B.  664.  As 
regards  the  effect  given  to  the  recital  of  receipt  in  the  bill  of  lading,  there 
are  two  types  of  cases  which  the  American  courts  seem  to  diflferentiate. 
Where  the  carrier  can  easily  examine  the  goods  and  verify  the  statement  of 
quantity  in  the  bill  of  lading,  the  recital  is  generally  regarded  as  prima  facie 
evidence  of  the  shipment  of  the  amount  stated,  suflScient  to  go  to  the  jury, 
despite  the  presence  of  the  words  "shipper's  count"  or  of  a  similar  qualifying 
phrase.  Morris  v.  Minneapolis,  etc.  Ry.  (1913)  25  N.  D.  136,  141  N.  W.  204. 
But  it  is  not  conclusive  and  may  be  contradicted  by  the  carrier.     Reid  Phos- 
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phate  Co.  v.  Farmers'  Fertilizer  Co.  (1913)  94  S.  C.  212,  77  S.  E.  863.  How- 
ever, the  present  English  view  seems  to  be  that  the  qualifying  phrase  pre- 
vents the  recital  from  being  even  pritna  facie  evidence  of  the  quantity.  New 
Chinese  Antimony  Co.  v.  Ocean  Steamship  Co.,  supra.  On  the  other  hand, 
where,  as  in  the  instant  case,  the  goods  are  in  closed  containers,  it  would  be 
practically  impossible  for  the  carrier  to  open  each  box  to  ascertain  the  amount 
within.  In  such  case,  the  bill  of  lading  with  the  words  "contents  unknown" 
or  a  like  qualification  admits  only  the  visible  exterior  and  is  not  even  prima 
facie  evidence  that  the  package  contains  the  described  quantity.  Isdaner  v. 
Philadelphia  &  Reading  Ry.  (1913)  54  Pa.  Super.  Ct.  509;  Miller  v.  Hannibal 
&  St.  Joseph  R.  R.   (1882)   90  N.  Y.  430. 

CoNFucT  OF  Laws — Rule  of  the  Place  of  Performance— Subsequent  Illegal- 
ity.— The  defendants,  an  English  Company,  entered  into  a  charter  party  in 
England  with  the  plaintiflfs,  a  Spanish  Company,  through  the  agents  of  the 
latter,  providing  for  the  carriage  by  the  plaintiffs'  ship  of  jute  from  Cal- 
cutta to  Spain.  The  freight  charge  was  £50  per  ton,  one  half  payable  in  Lon- 
don upon  the  departure  of  the  vessel  from  Calcutta,  the  other  half  payable  by 
the  receivers  of  the  cargo  at  the  port  of  discharge  in  Spain.  The  charter  party 
provided  for  the  arbitration  of  disputes  in  London.  After  the  making  of  the 
agreement,  Spain  decreed  that  the  maximum  amount  of  freight  payable  on  jute 
imported  into  Spain  should  be  875  pesetas  per  ton,  a  sum  less  than  £50  per  ton. 
The  plaintiffs'  steamer  sailed  from  Calcutta  and  the  defendants  paid  one  half 
of  the  freight  to  the  plaintiffs'  agents  in  London.  The  receivers  in  Spain  re- 
fused to  pay  more  than  875  pesetas  per  ton  and  the  plaintiffs  sue  for  the  bal- 
ance. Held,  for  the  defendants.  Ralli  Brothers  v.  Compania  Naviera  Sota  y 
Aznar  (1920)   25  Times  Commercial  Cases  227. 

In  a  purely  domestic  transaction  it  is  well  settled  that  subsequent  illegal- 
ity excuses  both  parties  from  performance.  Metropolitan  Water  Board  v. 
Dick,  Kerr  &  Co.  [1918]  1  A.  C.  119;  Public  Service  Electric  Co.  v.  Board  of 
Public  Utility  Com'rs  (1915)  87  N.  J.  L.  128.  93  Atl.  707.  In  the  early  English 
cases,  when  a  contract  was  to  be  performed  in  whole  or  in  part  in  a  juris- 
diction where  performance  became  illegal  according  to  the  foreign  law,  the 
parties  were  not  excused  from  performance.  Sjoerds  v.  Luscombe  (1812)  16 
East  201;  Barker  v.  Hodgson  (1814)  3  M.  &  S.  2677.  American  courts  still 
adhere  to  this  doctrine.  Tiveedie  Trading  Co.  v.  James  P.  McDonald  Co. 
(D.  C.  1902)  114  Fed.  985;  Richards  &  Co.  v.  Wreschner  (1916)  174  App. 
Div.  484,  156  N.  Y.  Supp.  1054.  The  more  recent  English  ca^es  have  released 
parties  from  their  obligations  where  the  contract  was  illegal  according  to  the 
lex  loci  solutionis.  Cunningham  v.  Dunn  (1878)  L.  R.  3  C.  P.  D.  443;  cf. 
Ford  V.  Cotesworth  (1870)  L.  R.  5  Q.  B.  544.  Assuming  that  the  court's  in- 
terpretation of  the  charter  party  involved  in  the  instant  case  is  accurate,  these 
later  authorities  are  controlling.  However,  non-performance  of  contracts 
cannot  be  excused  in  every  case  merely  on  the  ground  of  illegality  created  by 
foreign  law,  for  in  many  cases  such  illegality  may  have  been  created  solely 
as  a  form  of  political  retaliation.  See  2  Parsons,  Contracts  (9th  ed.  1904)  *754. 
In  the  absence  of  such  special  circumstances,  sound  policy  dictates  the  recogni- 
tion of  the  positive  laws  of  a  foreign  country,  and  where  performance  is 
rendered  illegal  the  contracting  parties  should  be  excused.  Much  of  the  con- 
fusion of  the  courts  arises  from  confounding  "impossibility  in  point  of  fact" 
with  so-called  "impossibility  in  point  of  law". 

Criminal  Law — Trial  by  Jury — Directed  Verdict. — In  a  criminal  action  pun- 
ishable by  imprisonment,  where   all   the   facts   were  undisputed,   a   federal  judge 
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charged  the  jury:  "In  conclusion  I  will  say  that  a  failure  to  bring  in  a 
verdict  in  this  case  can  arise  only  from  a  wilful  and  flagrant  disregard  of 
the  evidence  and  the  law  as  I  have  given  it  to  you  and  a  violation  of  your 
obligation  as  jurors.  Of  course,  gentlemen,  I  cannot  tell  you  in  so  many 
words  to  find  the  defendant  guilty,  but  what  I  say  amounts  to  that."  The 
defendant  excepted  to  this  charge.  There  was  a  verdict  of  guilty.  On 
appeal,  it  was  held.  Chief  Justice  White  and  Justices  Brandeis  and  Day  dis- 
senting, although  a  verdict  of  guilty  could  not  be  directed,  at  most  the  error 
was  purely  formal,  and  judgement  will  be  affirmed.  Horning  v.  District  of 
Columbia    (1920)    41    Sup.    Ct.    53. 

A  charge  "that  if  the  jury  believe  the  evidence  Ijeyond  a  reasonable 
doubt  it  should  find  the  defendant  guilty",  has  been  generally  upheld  in 
criminal  cases  where  all  the  evidence  points  to  guilt.  (1916)  16  (I^lumbia 
Law  Rev.  594.  But  in  the  federal  courts  and  according  to  the  weight  of 
authority,  under  a  plea  of  not  guilty,  the  court  may  never  direct  a  verdict  of 
guilty.  (1916)  16  Columbia  Law  Rev.  594,  595  and  n.  11;  United  States  v. 
Taylor  (C.  C.  1882)  11  Fed.  470;  Atchison,  etc.  Ry.  v.  United  States  (C.  C. 
A.  1909)  172  Fed.  194.  Federal  judges  are  allowed  much  latitude  in  im- 
pressing juries  with  their  duty.  Suslak  v.  United  States  (C.  C.  A.  1914)  213 
Fed.  913,  919.  But  the  court  may  not  charge  that  the  facts  are  leg^ally  con- 
clusive against  the  defendant  in  any  respect  Cummins  v.  United  States 
(C.  C.  A.  1916)  232  Fed.  844.  Nor  may  the  court  draw  a  conclusion  of 
guilt  by  argument  and  inference,  even  though  the  facts  are  undisputed. 
Blair  v.  United  States  (C.  C.  A.  1917)  241  Fed.  217.  It  may  not  coerce  a 
verdict.  Peterson  v.  United  States  (C.  C.  A.  1914)  213  Fed.  920  (the  jury 
told  that  the  case  should  be  finally  disposed  of  as  to  all  the  defendants).  A 
charge  which  holds  the  jury  up  to  ridicule  unless  it  returns  a  verdict  of  g^uilty 
is  erroneous.  Rudd  v.  United  States  (C.  C.  A.  1909)  173  Fed.  912.  In 
other  words,  the  court  is  not  privileged  to  direct  a  verdict  indirectly,  any 
more  than  directly.  In  the  instant  case,  that  the  charge  might  well  have  un- 
duly influenced  the  jury  is  obvious.  Moreover,  the  distinction  which  the 
majority  opinion  attempts  to  draw  between  a  charge  which  directs  a  verdict 
in  so  many  words  and  a  charge  which  "amounts  to"  a  directed  verdict  is 
absurd.  Furthermore,  the  court  has  here  violated  no  mere  technical  right 
of  the  accused.  Trial  by  jury  in  a  criminal  action  is  guaranteed  by  the 
Federal  Constitution.  Callan  v.  Wilson  (1888)  127  U.  S.  540,  8  Sup.  Ct.  1301; 
see  Blair  v.  United  Sta^s,  supra,  230.  It  cannot  even  be  waived  where  the 
punishment  may  be  imprisonment.  In  re  Virch  (1916)  5  Alaska  500.  In  the 
instant  case,  the  statement  of  the  court  that  "if  the  defendant  suffered  any 
wrong,   it   was   purely   formal"    seems    as    erroneous   as    the    conclusion   reached. 

Divorce— Allowance  of  Counsel  Fees— I  mplication  of  Counsel. — The  hus- 
band obtained  a  divorce  on  the  groimd  of  extreme  cruelty.  The  trial  court 
failed  to  make  a  finding  on  the  evidence  pointing  toward  the  wife's  miscon- 
duct with  her  lawyer.  The  husband  appeals  from  an  order  directing  pay- 
ment of  counsel  fees  for  services  to  be  rendered  by  her  attorney  on  appeal. 
Held,  the  trial  court's  failure  to  make  this  finding  was  error.  If  the  counsel 
for  the  wife  was  responsible  for  acts  of  cruelty  on  her  part  which  might  be 
the  basis  of  a  divorce  on  that  ground,  no  counsel  fee  should  have  been 
allowed.     Callahan  v.   Callahan   (Ida.   1920)    192  Pac.   660. 

Since  at  common  law  the  husband  obtained  the  wife's  property,  counsel 
fees  were  allowed  to  enable  her  to  maintain  her  action  or  defense.  2  Bishop, 
Marriage,  Divorce  &  Separation  (1891)  §  992.  Although  the  property  rights 
of  married   women  "have   now  been   enlarged,    the  practice  as   to   fees   has   sur- 
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vivcd,  because  in  most  cases  the  wife  is  still  financially  dependent  on  her 
husband.  Statutes  are  almost  universal  in  leaving  the  allowance  of  counsel 
fees  pendente  lite  to  the  sound  discretion  of  the  court  as  applied  to  the  par- 
ticular facts  of  each  case.  (1912)  12  Columbia  Law  Rev.  173;  see  Ida.,  Comp. 
Stat.  (1919)  §  4642;  Wyatt  v.  Wyatif  (1886)  2  Ida.  236,  10  Pac.  228.  After  the 
wife  obtained  judgment,  an  allowance  was  not  granted  for  past  services  in 
the  trial.  Donaldson  v.  Donaldson  (1917)  31  Ida.  180,  170  Pac.  94.  But  on 
appeal,  an  appellate  court  awarded  the  wife  attorneys'  fees  to  prosecute  or 
defend  the  appeal.  Spofford  v.  Spofford  (1910)  18  Ida.  115,  108  Pac.  1054. 
The  degree  of  liberality  in  exercising  the  discretion  varies.  In  some  states 
the  wife  may  get  counsel  fees  although  she  is  at  fault.  Rohbins  v.  Robhins 
(1909)  138  Mo.  App".  211,  119  S.  W.  1075;  see  Cargnani  v.  Cargnani  (1911) 
16  Cal.  App.  96,  116  Pac.  306;  cf.  Harrison  v.  Harrison  (1912)  146  Ky.  631, 
143  S.  W.  40.  In  the  instant  case  it  might  be  argued  that  since  the  policy 
on  which  the  allowance  of  counsel  fees  rests  is  to  enable  the  wife  to  sue  or 
defend,  the  guilt  of  her  lawyer  is  irrelevant.  But  equity  does  not  require  a 
court  to  grant  counsel  fees  to  benefit  the  very  one  whose  misconduct  helped 
bring  about  the  need  for  his  legal  services.  Nor  is  the  wife  thereby  financial- 
ly precluded  from  an  appeal,  since  she  can  secure  another  lawyer  more  acceptable 
to  the  court. 

Evidence — Admissibility  op  Pleadings  in  Evidence. — The  defendant  was 
indicted  for  the  murder  of  his  son-in-law,  B.  B's  wife  and  their  child  were 
living  with  the  defendant.  B's  wife  had  been  suing  B  for  divorce,  and  he 
had  filed  a  cross  bill  alleging  adultery  a"nd  asking  for  the  custody  of  the 
child.  At  the  time  of  the  killing,  the  defendant,  his  daughter  and  grandchild 
were  together  on  the  highway.  The  defendant  pleads  self  defense,  alleging 
that  B  was  the  aggressor  in  the  scuffle.  In  support  thereof  the  defendant  offers 
the  cross  bill  of  B  prajang  for  the  custody  of  the  child  as  evidence  of  B's 
attack  on  the  defendant  with  the  purpose  of  wresting  the  child  from  him. 
This  evidence  was  excluded.  Held,  error,  three  judges  dissenting.  Richardson 
V.  State   (Ala.  1920)  85  So.  789. 

Originally  unverified  pleadings  were  inadmissible  to  prove  facts  contained 
in  them,  on  the  reasoning  that  as  the  mere  suggestion  of  counsel  they  were 
proof  only  of  the  existence  of  such  pleadings  and  the  issues  involved.  Boileau 
V.  Rutlin  (1848)  2  Exch.  +665;  Adams  v.  McMillan  (Ala.  1838)  7  Port.  7Z; 
see  Solari  v.  Snow  (1899)  101  Cal.  387,  35  Pac.  1004.  Verified  pleadings, 
however,  could  be  used  as  admissions  of  fact  contained  in  them.  Elliott  v. 
Hayden  (1870)  104  Mass.  180;  Callan  v.  McDaniel  (1882)  72  Ala.  96.  To-day 
most  jurisdictions  admit  unverified  pleadings  as  evidence  against  the  parties 
making  them,  and  the  absence  of  a  verification  goes  only  to  the  weight. 
Pope  V.  Allis  (1885)  115  U.  S.  363,  6  Sup.  Ct.  69;  see  Nicholson  v.  Snyder 
(1903)  97  Md.  415,  55  Atl.  489;  Jones,  Evidence  (1911)  §  272.  The  admis- 
sion of  such  pleadings  by  counsel  as  evidence  against  clients  follows  from 
the  rule  that  the  statement  of  an  agent  within  the  scope  of  his  authority  is 
admissible  against  his  principal.  But  in  the  principal  case,  since  B,  the  party 
to  the  pleadings,  is  dead  and  no  party  to  the  prosecution,  the  cross  bill  can- 
not be  introduced  in  evidence  on  the  theory  of  admissions.  There  is  a  further 
difficulty:  the  connection  between  establishing  B's  desire  to  obtain  custody  of 
the  child,  and  proving  that  he  attacked  the  defendant  is  both  remote  and 
speculative. 

Evidence— Direct  Testimony — Contract  Requiring  Eye-Witness  to  Acci- 
dent.— An  accident  insurance  policy  provided   that   the   accidental   character   of 
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the  injury  should  be  established  by  an  eye-witness  other  than  the  insured. 
Held,  such  a  provision  is  void,  because  it  attempts  to  govern  the  law.  of 
evidence.  Rollins  v.  Business  Men's  Ace.  Ass'n  (St.  Louis  Ct.  of  App.,  Mo. 
1920)    220  S.   W.   1022. 

An  agreement  wherein  the  parties  stipulate  concerning  the  manner  of 
establishing  a  cause  of  action  in  such  a  way  as  to  require  direct  proof  where 
circumstantial  evidence  would  otherwise  be  sufficient  is  of  no  force.  Utter  v. 
Travellers'  Ins.  Co.  (1887)  65  Mich.  545,  32  N.  W.  812.  When,  however,  the 
parties  contract  that  no  action  shall  be  maintained  after  the  expiration  of  a 
certain  time,  the  stipulation  is  valid.  Cray  v.  Hartford  Fire  Ins.  Co.  (C.  C. 
1848)  1  Elatchf.  280.  The  distinction  seems  to  be  that  in  the  former  case,  the 
agreement  goes  to  the  manner  of  proof  at  the  trial  and  governs  the  rules  of 
evidence,  whereas  in  the  latter  case,  the  agreements  are  by  way  of  conditions 
which  are  satisfied  before  or  at  the  time  of  filing  suit,  and  hence  have  nothing 
to  do  with  the  laws  of  evidence.  The  court  in  the  instant  case  pointed  out 
(p.  1026)  that  the  provision  is  not  one  which  attempts  to  fix  a  condition  under 
which  the  insurer  "will  become  liable  for  a  certain  amount  or  for  no  amount 
but  is  attempting  to  fix  the  amount  of  evidence  or  the  character  of  evidence 
which  must  be  shown  before  such  a  condition  can  be  pronounced  as  having 
existed."  When  the  existence  of  a  claim  is  sought  to  be  established  by  methods 
provided  for  in  an  agreement  as  in  the  instant  case,  not  only  do  the  par- 
ties attempt,  in  effect,  to  be  a  law  unto  themselves,  but  they  might  stipulate 
for  absurd  provisions,  such  as  to  require  a  witness  with  red  hair  or  blue  eyes, 
and  the  like. 

Evidence — Motion  to  Discharge  in  Criminal  Cases — Waiver  by  Introduc- 
tion OF  Evidence. — The  defendant,  on  trial  for  a  statutory  offense,  moved  to 
be  discharged  at  the  conclusion  of  the  state's  evidence.  The  motion  was  denied 
and  after  having  taken  an  exception,  the  defendant  proceeded  to  introduce 
evidence.  Held,  the  error,  if  any,  in  denying  the  defendant's  motion,  was 
waived  by  the  introduction  of  evidence  in  his  behalf.  Wukina  v.  State  (Ind. 
1920)    128  N.   E.  435. 

The  instant  case  is  in  accord  wtih  the  prevailing  rule  on  this  point. 
Hodson  v.  United  States  (C.  C.  A.  1918)  250  Fed.  421;  State  v.  Chafin  (1916) 
78  W.  Va.  140,  88  S.  E.  657;  People  v.  Slaughter  (1913)  182  111.  App.  612. 
That  the  defendant's  evidence  may  cure  defects  in  the  government's  proof  is  a 
strong  reason  for  urging  this  rule.  The  opposite  view  is  maintained  on  the 
ground  that  this  evidence  should  not  be  used  against  the  defendant  since  he 
had    the    right    to  .have    his    motion    decided    without    it.      State    v.    Bacheller 

(1916)  89  N.  J.  L.  433,  98  Atl.  829.  The  difficulty  with  the  rule  of  the  in- 
stant case  is  that  it  comes  dangerously  near  to  compelling  the  defendant  to 
prove  his  innocence  before  the  state  has  really  made  a  case  from  which  his 
gfuilt  could  be  inferred,  or  else  to  forego  at  his  peril  a  defense  on  the  merits, 
if  he  wishes  to  test  the  accuracy  of  the  refusal  of  his  motion  to  dismiss.  This 
rule  also  permits  isolated  pieces  of  the  defendant's  testimony  to  be  used  against 
him    to   cure   defects   in    the    case    for    the    prosecution.      See   People    v.    Crane 

(1917)  34  Cal.  App.  760.  168  Pac.  1055.  And  yet  the  rule  in  the  Bacheller 
case,  if  followed  to  its  logical  conclusion,  might  lead  to  this  undesirable  situa- 
tion :  a  criminal  whose  gruilt  had  been  clearly,  though  perhaps  inadvertently, 
proved  by  his  evidence,  would  have  to  be  discharged  because  the  state  had 
failed  in  the  first  instance  to  make  out  a  sufficient  case  against  him.  The  fail- 
ure of  justice  that   would   result  in   such   a  case  justifies   the   majority  view. 

Evidence — Unlawful    Seizure — Fourth    Amendment. — A    government    revenue 


194  COLUMBIA  LAW  REVIEW 

agent  fraudulently  and  falsely  represented  that  he  had  authority  to  search  for  and 
seize  a  certain  book.  Relying  on  this  representation,  the  defendant  handed  him  the 
book.  The  agent  gave  the  book  to  the  United  States  attorney.  On  a  motion  by 
the  defendant  under  an  order  that  the  United  States  attorney  should  j^how  cause 
why  the  book  should  not  be  returned,  held,  the  protection  afforded  by  the  Fourth 
Amendment  against  unreasonable  searches  and  seizures  extends  only  to  cases  in- 
volving force,  and  not  to  those  where  the  evidence  is  obtained  by  fraud  or  trick. 
The  motion  was  denied.  United  States  v.  Maresca  (D.  C,  N,  Y.,  1920)  266  Fed. 
713. 

The  present  state  and  former  federal  rule  holds  evidence  admissible  even  though 
procured  by  unconstitutional  means.  People  v.  McDonald  (1917)  177  App.  Div. 
806,  165  N.  Y.  Supp.  41 ;  Ripper  v.  United  States  (C.  C.  A.  1910)  178  Fed.  2A\contra, 
State  V.  Sheridan  (1903)  121  Iowa  164,  96  N.  W.  730;  United  States  v.  Wong  Quong 
Wong  (D.  C:.  1899)  94  Fed.  832;  see  (1920)  20  Columbia  Law  Rev.  484.  The  argu- 
ment for  this  rule  emphasizes  the  public  interest  in  discovering  the  truth,  and  as- 
serts that  an  action  against  the  individual  wrongdoer  comprises  the  constitutional 
protection.  The  present  federal  rule  renders  such  evidence  inadmissible  where 
the  defendant  has  made  timely  application  for  its  return.  Silverthorne  Lumber  Co. 
V.  United  States  (1920)  251  U.  S.  385,  40  Sup.  Ct.  182;  Weeks  v.  United  States 
(1914)  232  U.  S.  383,  34  Sup.  Ct.  341.  This  view  is  preferable,  for  otherwise  the 
constitutional  provisions  are  emasculated.  The  amendment  refers  only  to  forcible 
searches  and  seizures,  and  although  its  object  was  to  restrain  official  despotism, 
still  to  interpret  its  language  to  exclude  the  use  of  fraud  in  the  detection  of  crime 
is  unwarranted  and  would  seriously  impair  the  enforcement  of  the  law.  In  the 
instant  case,  however,  sufficient  elements  of  force  arc  present  to  render  the  amend- 
ment applicable.  The  representation  of  official  authority  clearly  expressed  an  in- 
tention to  use  force  if  necessary.  In  analogous  cases  of  false  imprisonment,  where 
one  submits  to  restraint  because  of  a  reasonable  apprehension  of  the  use  of  force, 
the  result  is  the  same  as  if  force  had  actually  been  used.  Hebrew  v.  Pulis  (1906) 
73  N.  J.  L.  621,  64  Atl.  121 ;  Martin  v.  Houck  (1906)  141  N.  C.  317,  54  S.  E.  291. 
No  reason  appears  why  a  different  criterion  of  force  should  be  applied  to  the  in- 
stant case.  United  States  v.  Abrams  (D.  C.  1916)  230  Fed.  2>\2>\contra,  State  v. 
Arthur  (1905)  129  Iowa  235.  105  N.  W.  422. 

Marriage — Annulment— Jest. — The  plaintiff  had  in  jest  performed  a  marriage 
ceremony  with  the  defendant.  Although  a  marriage  license  had  been  obtained 
and  none  of  the  necessary  details  had  been  omitted,  the  parties  had  no  in- 
tention to  enter  a  matrimonial  contract  or  to  assume  the  rights  and  duties  of 
the  status.  There  was  no  subsequent  cohabitation.  Held,  the  marriage  could  be 
annulled  in  equity.     Crouch  v.    Wartenberg    (W.  Va.   1920)    104  S.   E.   117. 

Courts  of  equity  have  early  taken  jurisdiction  of  marriages  contracted 
in  this  fashion.  McClurg  v.  Terry  (1870)  21  N.  J.  Eq.  225.  The  rule  in  the 
few  cases  that  have  arisen  has  been  to  consider  these  marriages  as  voidable 
rather  than  void  ab  initio.  As  a  result,  no  collateral  attack  upon  them  has 
been  permitted.  Barker  v.  Barker  (1914)  88  Misc.  300,  151  N.  Y.  Supp.  811, 
affd.  182  App.  Div.  929,  168  N.  Y.  Supp.  1101  (later  annulled  by  direct  pro- 
ceedings in  Dorgeloh  v.  Murtha  (1915)  92  Misc.  279,  156  N.  Y.  Supp.  181). 
And  subsequent  cohabitation  has  been  treated  as  a  ratification.  See  Dorgeloh 
V.  Murtha,  supra,  285.  This  result  finds  little  support  in  logic  and  hardly 
more  in  policy.  Intent  to  enter  the  marital  relation  and  not  cohabitation  gen- 
erally establishes  the  validity  of  a  marriage.  Franklin  v.  Franklin  (1891)  154 
Mass.  515,  28  N.  E.  681.  Thus,  in  the  absence  of  statute,  the  marriage  of  an 
insane   person   is   void   ab    initio.     Estate    of    Gregorson    (1911)    160    Gal.    21, 
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23,  116  Pac.  60.  This  probably  resulted  from  the  inherent  inability  of  such 
persons  to  entertain  the  necessary  intent.  It  is  possible,  therefore,  to  attack 
such  marriages  collaterally.  Unity  v.  Belgrade  (1884)  76  Me.  419.  And  in 
most  jurisdictions  subsequent  cohabitation  does  not  validate  them.  See  Sims 
V.  Sims  (1897)  121  N.  C.  297,  3(X),  28  S.  E.  407.  A  similar  result  was  to  be 
expected  in  cases  like  the  instant  case.  The  unwillingness  of  the  courts  to 
bastardize  the  issue  of  a  subsequent  cohabitation  indulged  in  in  the  belief  that 
a  valid  marriage  had  been  effected,  probably  explains  this  inconsistency.  But 
it  is  believed  that  the  cases  which  hold  that  the  marriage  is  valid  until  an- 
nulled are  pregnant  with  a  far  more  real  danger.  The  parties,  in  the  belief 
that  the  marriage  was  no  more  than  they  intended,  might  by  marrying  again 
be  made  adulterers  in  legal  contemplation.  Cf.  Franklin  v.  Franklin,  supra. 
Since  policy  and  not  logic  governs  all  marital  litigation,  perhaps  the  sounder 
course  would  be  that  followed  by  some  courts  in  dealing  with  marriages  of 
insane  persons.  The^  marriage  in  such  a  case  is  treated  as  absolutely  void 
and  is  yet  considered  to  be  validated  by  subsequent  cohabitation.  See  Print 
V.  Prine  (1895)   36  Fla.  676,  689,  et  seq..  18  So.  781. 

Membership  Corporations — Incorporation  of  Foreign  CuLTini.\L  and  Political 
Societies. — The  Catalonian  Nationalist  Club  of  New  York,  which  was  org^an- 
ized  for  the  purpose  of  being  "a  center  of  representation  in  North  America  of 
Catalonian  culture  and  of  the  legitimate  national  aspirations  of  Catalonia"  and 
to  "strengthen  the  bonds  of  solidarity  .  .  .  among  the  Catalonians",  applied 
for  approval  of  its  certificate  of  incorporation  by  the  Supreme  Court,  as 
required  by  a  New  York  Statute,  N.  Y.  Cons.  Laws,  (1909)  c.  35,  §  41,  as 
amended  by  Laws  1916,  c.  19.  Held,  that  the  court's  approval  should  be 
withheld;  the  need  of  the  time  was  the  teaching  of  American  culture,  and, 
therefore,  the  teaching  of  foreign  culture  should  be  discouraged.  Application 
of  Catalonian  Nationalist  Club  of  New  York  (Sup.  Ct.  1920)  112  Misc.  207, 
184  N.  Y.  Supp.  132. 

Where  the  existence  of  the  corporation  may  injure  the  state,  the  court, 
when  empowered  to  act  as  in  the  instant  case,  denies  approval  of  the  certifi- 
cate of  incorporation.  Matter  of  Carpenters',  etc.  Union  (N.  Y.  1885)  17 
Abb.  N.  Cas.  109,  (corporation  insolvent  from  inception) ;  In  re  Celtic  Club 
Charter  (1906)  15  Pa.  Dist.  630,  (cloak  to  evade  the  law).  And  in  general  the 
courts  view  with  strong  disfavor  the  incorporation  of  foreigners,  or  the  in- 
corporation of  citizens  for  the  pursuit  of  foreign  culture.  Italian  Mut.  Benefit 
Assn.  (1895)  4  Pa.  Dist.  357,  (foreigners)  ;  see  Germania  Sangcrhund  (1891) 
2  Pa.  Dist.  7Z,  (citizens);  but  cf.  (N.  Y.  1911)  2  Reports  of  \xty.  Gen.  427. 
The  question  is  one  of  policy.  The  existence  of  a  corporatton  whose  basic 
principles  are  not  in  accord  with  prevailing  American  ideals  is  not  necessarily 
obnoxious  to  sound  public  policy.  Thus,  communistic  corporations  have  been 
upheld  on  the  ground  that  it  is  desirable  to  afford  people  opportunity  to  voice 
and  live  their  ideals  so  long  as  they  conflict  with  no  positive  law  of  the  land. 
St.  Benedict  Order  v.  Steinhauser  (1914)  234  U.  S.  640,  34  Sup.  Ct.  932;  State 
V.  Amana  Society  (1906)  132  Iowa  304,  109  N.  W.  894.  The  purpose  of  all 
these  approved  corporations  has  been  social,  religious,  or  relating  to  the 
means  of  livelihood.  But  in  the  instant  case  the  purpose  of  the  organiza- 
tion is  purely  political,  in  no  wise  connected  with  the  land  in  which  the 
members  live,  and  bears  no  relation  to  the  manner  in  which  the  members 
desire  to  live  their  own  lives.  And  since  in  some  cases  such  organizations 
may  retard  assimilation,  approval  for  incorporation  should  be  withheld  where, 
as  in  the  instant  case,  it  seems  best  in  the  discretion  of  the  court 
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Pleading  and  Practice — Counterclaim. — The  plaintiflF  brings  a  sujt  in  equity  for 
the  recovery  of  90  shares  of  stock  to  which  the  plaintiff  claimed  to  be  entitled  by 
virtue  of  a  contract  between  himself  and  the  defendant.  The  defendant  interposes 
a  counterclaim  for  $35,000  for  the  failure  of  the  plaintiff  to  deliver  some  of  the 
machinery  and  for  defects  in  that  which  was  delivered.  Held,  one  judge  dis- 
senting, that  the  counterclaim  was  proper.  Maag  v.  Maag  Gear  Co.  (1st  Dept. 
1920)   193  App.  Div.  759,  184  N.  Y.  Supp.  630. 

The  purpose  of  the  codes  in  creating  counterclaims  was  to  avoid  circuity  of 
action ;  consequently  the  courts  interpret  the  codes  liberally  in  order  to  effectuate 
that  purpose.  See  North  Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co. 
(1894)  152  U.  S.  596.  615,  14  Sup.  Ct.  710;  Scott  v.  Waggoner  (1914)  48  Mont.  536, 
543,  139  Pac.  454.  And  so,  where,  as  in  New  York,  the  Code  of  Civil  Procedure 
(§501)  provides  that  the  defendant  may  plead  as  a  counterclaim  "a  cause  of  action 
arising  out  of  the  contract  or  transaction.  .  .  or  connected  with  the  subject  of  the 
transaction,"  or  "in  an  action  on  a  contract  any  other  cause*  of  action  on  contract 
existing  at  the  commencement  of  the  action",  a  defendant  may  plead  as  a  counter- 
claim to  a  contract  action  a  cause  of  action  sounding  in  tort.  Cf.  Advance  Thresher 
Co.  V.  Klein  (1911)  28  S.  Dak.  177,  133  N.  W.  51 ;  Scott  v.  Waggoner,  supra.  Al- 
though where  the  tort  does  not  arise  out  of  and  is  in  no  wise  connected  with  the 
action,  it  may  not  be  asserted  as  a  counterclaim.  Kuhn  v.  Heavenrich  Co.  (1902) 
115  Wis.  447,  91  N.  W.  994.  In  some  few  jurisdictions  a  defendant  may  even  plead 
as  a  counterclaim  to  a  tort  action  a  cause  of  action  sounding  in  tort  on  the  ground 
that  the  entire  physical  encounter  is  the  entity  giving  rise  to  the  plaintiff's  cause  of 
action.  Powell  v.  Poivell  (1915)  160  Wis.  504,  152  N.  W.  168;  Hackney  v.  Fetsch 
(1913)  123  Minn.  447,  143  N.  W.  1128;  contra.  Adams  v.  Schwartz  (1910)  137  App. 
Div.  230,  122  N.  Y.  Supp.  41.  But  even  under  Adams  v.  Schwartz,  if  the  defendant's 
counterclaim  involves  the  same  iss^ues  as  the  plaintiff's  cause,  the  counterclaim  may 
be  set  up.  Deagan  v.  Weeks  (1901)  67  App.  Div.  410,  73  N.  Y.  Supp.  641.  In  an 
action  to  obtain  a  specific  chattel  a  defendant  may  plead  as  a  counterclaim  a  cause 
of  action  giving  rise  to  money  damages.  Holmherg  v.  Will  (1915)  52  Okla.  745, 
153  Pac.  832.  Many  jurisdictions  do  not  allow  such  counterclaims  on  the  ground 
that  they  do  not  "tend  to  diminish  or  defeat  the  plaintiff's  recovery,"  since  to  give 
the  defendant  damages  doei^  not  affect  the  plaintiff's  right  to  the  chattel.  Glide  v. 
Kayser  (1904)  142  Cal.  419,  76  Pac.  50.  In  the  instant  case  the  counterclaim  arises 
out  of  the  contract  upon  which  the  plaintiff  bases  his  action.  In  sustaining  the 
counterclaim  the  court  is  following  the  better  view  in  that,  in  accord  with  the  pur- 
pose of  the  code,  it  avoids  multiplicity  of  suits  and  possible  injustice. 

Pleading  and  Practice — Payment  Into  Court— (Communication  oe  Fact  to 
Jury. — The  plaintiff  claimed  £1153  as  damages  in  his  complaint.  The  defend- 
ant admitted  its  liability  and  paid  £500  into  court  to  meet  the  plaintiff's  claim. 
The  plaintiff  refused  to  accept  this  and  the  question  of  damages  was  left  to 
the  jury.  Counsel  for  the  plaintiff  asked  leave  to  communicate  to  the  jury  the 
amount  paid  into  court.  Held,  neither  the  amount  paid  into  court,  nor  the 
fact  that  there  has  been  such  payment  may  be  communicated  to  the  jury. 
Flavell  V.   Christ   Church   Tramway  Board    [1920]    N.   Z.   L.   R.,   Part   II,    127. 

The  original  purpose  and  effect  of  paying  money  into  court  was  to 
avoid  the  difficulty  and  hazard  of  pleading  a  tender.  It  was  confined  at  first 
to  actions  of  debt.  Chase,  Blackstone's  Commentaries,  (4th  ed.  1914)  775. 
It  was  extended  in  England  in  1833  to  some  personal  actions  for  damages. 
Civil  Procedure  Act,  3  &  4  Will.  IV,  c.  42,  §  21.  The  rule  that  when  pay- 
ment is  made  into  court  no  communication  shall  be  made  to  the  jury  of  the 
payment  or  of  the  amount  was  adopted  in  England  in   1893.     Rules,   Sup.   Ct, 
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Order  XXII,  R.  22.  This  rule  was  held  not  to  be  ultra  vires  since  it  related 
only  to  procedure.  Williams  v.  Goose  [1897]  1  Q.  B.  471.  The  amount  may 
not  be  mentioned  even  though  liability  is  admitted.  Jacques  v.  S.  Essex 
Waterworks  Co.  (1904)  20  T.  L.  R.  563.  This  is  because  the  defendant 
admits  liability  to  some  extent  but  not  to  the  amount  paid  in.  In  the  United 
States  the  question  has  not  arisen,  as  a  tender  to  be  effective  must  be  kept 
good,  and  must  be  supported  by  bringing  the  money  into  court  at  the  time  of 
pleading.  O'Riley  v.  Surer  (1873)  70  111.  85.  Such  a  tender  into  court,  unlike 
payment  under  the  English  practice,  is  an  admission  of  indebtedness  to  that 
amount.  Wilson  v.  Doran  (1888)  110  N.  Y.  101,  17  N.  E.  688.  There  is  no 
reason,  therefore,  why  the  payment  into  court  and  the  amount  should  not  be 
communicated  to  the  jury  in   this   country. 

Real  Property — Destruction  of  Contingent  Remainders — Effect  of  War- 
ranty.— A,  reserving  a  Hie  estate  for  himself,  conveyed  certain  lands  by 
warranty  deed  to  B  for  life,  with  contingent  remainders  over.  C  subsequent- 
ly purchased  all  A's  interest  at  a  sheriff's  sale,  and  D  in  the  same  manner 
acquired  B's  estate.  C,  by  separate  deeds,  conveyed  to  D  the  life  estate  and 
reversion  in  fee,  reciting  a  purpose  to  defeat  the  contingent  remainders.  D. 
conveyed  back  to  C  an  undivided  one-fifth  interest  in  fee.  C  brings  a  bill 
for  partition,  and  the  contingent  remaindermen  defend.  Held,  two  judges 
dissenting,  that  C  was  estopped  by  the  warranty  of  A  to  defeat  the  contingent 
remainders,  C's  interest  in  the  reversion,  therefore,  remaining  separate  from 
the  life  estate  and  subject  to  the  contingency  named.  Biwer  v.  Afarhn  (111. 
1920)   128  N.  E.  518. 

The  common  law  rule  of  merger,  defeating  contingent  remainders,  operated 
inexorably.  Archer's  Case  (1597)  1  Co.  66b;  Egerton  v.  Massey  (1857)  3 
C.  B.  (N.  s.)  Z2i&\  Bond  v.  Moore  (1908)  236  111.  576.  86  N.  E.  386.  The  courts, 
heeding  intention,  made  but  two  exceptions  to  this  rule :  where  two  estates 
were  created  and  vested  in  one  person  by  the  same  instrument ;  and  where  the 
devisee  of  a  life  estate  acquired  the  reversion  in  fee  by  descent  from  his 
testator.  See  Chillis,  Real  Proper^  (3rd  ed.  1911)  137,  138;  2  Reeves,  Real 
Property  (1909)  §  903,  n.  1 ;  1  Tiffany,  Real  Property  (2nd  ed.  1920)  §  140. 
Equity  did  not  favor  the  defeat  of  contingent  remainders.  See  1  Fearne, 
Contingent  Remainders  (10th  ed.  1844)  ZZ7.  But  in  Mansell  v.  Mansell  (1732) 
2  P.  Wms.  678,  the  court  declared  that  the  joinder  of  trustees  to  preserve 
contingent  remainders  in  a  tortious  conveyance  of  the  life  estate  constituted 
a  breach  of  trust.  For  this  the  trustees  and  all  except  bona  fide  purchasers 
for  value  were  liable  in  equity,  whenever  the  contingency  occurred.  Never- 
theless, the  legal  effect  of  such  a  breach  of  trust  was  to  obliterate  the  con- 
tingent remainders.  In  the  instant  case  the  court  gave  a  novel  effect  to  the 
warranty.  Traditionally  a  warranty  required  a  supporting  estate.  See  Rawle, 
Covenants  for  Title  (3rd  ed.  1860)  436.  Contingent  remainders  were  never 
"estates".  See  Fearne,  op.  cit.  2b.  Butler's  Note ;  Challis,  op.  cit.  86 ;  1 
Tiffany,  op.  ct.  §§  136,  137,  140;  Williams,  Real  Property  (23rd  ed.  1920)  400. 
They  crept  into  our  law  comparatively  late.  See  Y.  B.  9  Hen.  VI,  Trin.  Term 
PI.  19  (1430)  ;  Williams,  op.  cit.  386.  Long  regarded  as  mere  posssibilities, 
the  utmost  dignity  ever  conceded  to  them  by  the  courts  was  the  status  of  "a 
possibility  coupled  with  an  interest".  See  Roe  dem.  Perry  v.  Jones  (1788)  1 
H.  Black.  30,  aff'd  (1789)  3  T.  R.  88;  2  Bl.  Comm.  169;  2  Reeves,  op.  cit. 
§  873  (b)  ;  1  Tiffany,  op.  cit.  §§  136,  137.  Under  modern  social  conditions  we 
give  the  label  "contingent  remainder"  to  something  radically  diflferent  from 
the  common  law  concept.  What  we  know  to-day  as  a  contingent  remainder 
has,    in    most    jurisdictions,    the    more    important    characteristics    of    a    common 
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law  estate,  vis.,  indestructibility,  alienability  inter  vivos,  devisability.  See 
(1844)  8  &  9  Vict.  c.  106,  §  8;  Stimson,  Am.  Stat.  L.  §§  1402.  1403,  1421,  1424, 
1426;  N.  Y.,  Cons.  Laws  (1909)  c.  52,  §§  57-59;  2  Reeves,  op.  cit.  §§  900-905.  In 
this  evolution,  Illinois  has  been  cited  as  unprogn'essive.  See  1  Illinois  Law 
Rev.  311,  374;  3  Illinois  Law  Rev.  374-5,  383.  The  instant  decision  indicates 
a  tendency  to  discard  an  atavistic  concept. 

Real  Property— Title  by  Estoppel— Covenant  of  Warranty.— The  plaintiffs, 
holders  of  different  interests  in  a  firm  of  real  estate,  conveyed  it  to  the  de- 
fendant by  a  deed  reciting  the  different  interests  and  containing  a  clause  of 
general  warranty.  One  of  the  contingent  remaindermen  refused  to  join  in  the 
deed.  The  contingency  happened  and  the  remainderman  thjn  brought  suit 
to  recover  his  interest.  During  the  action  he  died,  and  the  grantors,  as  his 
heirs  at  law,  continued  it.  Held,  that  the  plaintiffs  are  not  estopped  by  theiv 
warranty  from  asserting  their  after-acquired  title.  Flowers  v.  Crumbaugh  (Ky. 
1920)  221  S.  W.  1074. 

Where  a  grantor  with  no  title  or  defective  title  conveys  land  with  a  gen- 
eral warranty  and  afterwards  secures  an  interest,  this  interest  inures  to  the 
grantee  or  his  assigns  by  way  of  estoppel.  Baker  v.  Austin  (1917)  174  N.  C. 
433,  93  S.  E.  949.  The  grantor  is  likewise  estopped,  though  there  is  no 
warranty,  if  the  deed  purports  to  convey  an  estate  which  he  later  acquires.  See 
Breen  v.  Morchead  (Tex.  1910)  126  S.  W.  650.  This  doctrine  applies  not 
only  against  the  grantor  but  also  against  anyone  holding  under  him  either  by 
descent  or  grant  with  notice.  Donohue  v.  Vesper  (1915)  189  Mich.  78,  15S 
N.  W.  407.  Estoppel  by  deed,  unlike  estoppel  in  pais,  is  not  based  on  mis- 
representation. This  is  well  illustrated  in  the  case  where  an  heir  sells  an  ex- 
pectancy and  later  acquires  title.  This  title  is  said  to  pass  by  estoppel  even 
though  the  grantee  knew  he  was  buying  an  expectancy.  See  Blackwell  v. 
Hanelson  (1914)  99  S.  C.  264,  84  S.  E.  233.  If  the  grantor  in  his  covenant 
says  he  owns  and  will  defend  the  unincumbered  fee,  it  does  not  matter  that 
by  the  same  deed  he  avows  the  assertion  is  not  the  fact.  Ayer  v.  Philadel- 
phia, etc.  Brick  Co.  (1893)  159  Mass.  84,  34  N.  E.  177.  However,  it  is  usually 
held  that  a  general  warranty  is  coextensive  with  the  granting  clause.  Ballard 
v.  Child  (1858)  46  Me.  152.  On  the  latter  ground  the  decision  in  the  instant 
case  can  be  upheld. 

Telephone  Companies — Mental  Anguish  Caused  by  Failure  to  Receive  a 
Message. — While  the  plaintiff  was  visiting  his  father  with  his  wife  and 
child,  the  child  became  seriously  ill  and  the  plaintiff  tried  to  summon  a 
physician  by  telephone.  The  operator  was  asleep ;  no  connection  could  be  ob- 
tained. The  child  died.  The  plaintiff  sued  the  telephone  company  for  his 
mental  anguish  and  that  of  his  wife,  alleging  negligence.  Held,  no  recovery 
should  be  allowed  under  statutory  construction.  Lawson  v.  Haskell  Telephone 
Co.    (Tex.   1920)   224  S.  W.  390. 

The  instant  case  illustrates  a  limitation  upon  the  anomalous  doctrine  which 
allows  recovery  for  mental  anguish  caused  by  failure  or  delay  in  delivering 
messages  connected  with  sickness  or  death.  Telephone  companies  appear  to 
be  subject  to  the  doctrine  as  well  as  telegraph  companies.  Cumberland  Tel. 
&  Tel.  Co.  v.  Atherton  (1906)  122  Ky.  154,  91  S.  W.  257;  cf.  'Soutlnocstcm 
Tel.  &  Tel.  Co.  v.  Andrews  (Tex.  Civ.  App.  1915)  178  S.  W.  574.  The  doc- 
trine, however,  is  in  most  cases  limited  to  messages  between  close  relations. 
Western  Union  Tel.  Co.  v.  Arnold  (1903)  96  Tex.  493,  43  S.  W.  1043;  South- 
western Tel.  &  Tel.  Co.  v.  Andrews,  supra;  Western  Union  Tel.   Co.  v.  Stein- 
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burger  (1900)  107  Ky.  469,  54  S.  W.  829.  Courts  arc  not  in  agreement  as 
to  the  degree  of  relationship  required.  But  an  apparent  exception  is  made  in 
the  case  of  a  message  summoning  a  physician  when  there  is  a  relationship 
between  the  sender  and  the  person  ill.  Western  Union  Tel.  Co.  v.  Covin  (1902) 
30  Tex.  Civ.  App.  152,  70  S.  W.  229;  Western  Union  Tel.  Co.  v.  Haley  (1903) 
143  -Ma.  586,  39  So.  386.  Respecting  the  intended  parties  to  the  message, 
recovery  would  have  been  possible  in  the  instant  case,  but  for  the  require- 
ment that  to  hold  the  company  liable,  it  must  be  charged  with  notice  of  the 
nature  and  urgency  of  the  message.  Darlington  v.  Western  Union  Tel.  Co. 
(1900)  127  N.  C.  448,  377  S.  E.  479.  In  the  principal  case  the  court  did  not 
insist  on  such  notice,  on  the  ground  that  it  was  not  the  function  of  the 
telephone  company  to  deliver  the  message,  but  merely  to  connect  the  wires. 
This  reasoning  seems  unsatisfactory.  To  justify  the  result  in  the  instant  case 
on  the  ground  of  failure  to  establish  notice,  would  harmonize  better  with  the 
established  limitations  upon  the  unusual  doctrine  of  mental  anguish. 

Torts— Infants— Action  for  Prenatal  Injuries. — The  plaintiff's  mother  while 
walking  along  the  public  sidewalk  during  pregnancy  fell  through  a  coal  hole,  which 
had  been  negligently  left  open  by  the  defendant.  As  a  consequence  the  plaintiff 
while  yet  unborn  was  injured  for  life.  Held,  on  demurrer,  that  the  plaintiff  could 
recover.    Drobner  v.  Peters  (App.  Div.  1st  Sept.   1920)   64  N.  Y.  L.  J.  1503. 

The  instant  case  is  an  interesting  and  commendable  development  of  the  law. 
Heretofore  the  courts  have  universally  held  that  an  infant  could  not  recover  for 
prenatal  injuries.  (1913)  13  Columbia  Law  Rev.  359  (where  this  point  is  fully 
discussed).  The  basis  of  these  decisions  is  that  the  unborn  child  is  not  a  separate 
€ntit\-  and  hence  it  is  a  fiction  to  treat  it  as  a  person  in  esse.  But  this  reasoning 
falls  short  since  the  unborn  child  has  already  been  considered  a  separate  being  in 
so  many  analogous  cases  in  the  law.  (1913)  13  Colt;mbia  Law  Rev.  359.  Bogg,  J., 
in  the  dissenting  opinion  in  Allaire  v.  St.  Luke's  Hospital  (1900)  184  111.  359,  56  N. 
E.  638,  641,  suggested  that  to  avoid  this  fiction  recovery  should  be  allowed  if,  at 
the  time  of  the  injury,  the  child  was  capable  of  being  bom  viable.  Sec  Lipps  v. 
Milwaukee  Electric  Ry.  &  Light  Co.  (1916)  164  Wis.  272,  159  N.  W.  916,  917. 
This  rule,  however,  would  raise  the  further  difficulty  of  determining  when  a  child 
could  be  born  viable  and  also  lead  to  the  injustice  of  denying  recovery  to  many 
infants,  who.  under  the  r^ile  in  the  principal  case,  would  be  able  to  recover.  The 
decision  in  tlie  instant  case  is  the  logical  result  of  Nugent  v.  Brooklyn  Heights  R.  R. 
(1913)  154  App.  Div.  667,  139  N.  Y.  Supp.  367,  where  the  court  denied  recovery 
on  the  ground  that  the  unborn  child  was  not  a  passenger  to  the  knowledge  of  the 
defendant,  but  apparently  would  have  allowed  recovery  if  the  defendant  had  not 
been  a  carrier.  It  is  to  be  hoped  that  the  principal  case  will  be  upheld  on  appeal 
and  followed  in  other  jurisdictions. 

Trial — Substitution  of  Judges. — In  a  prosecution  for  burglary,  the  presiding 
judge  retired  because  of  illness  after  hearing  part  of  the  evidence,  and  was 
replaced  by  another  judge  of  the  same  county.  The  second  judge  finished  the 
trial  and  instructed  the  jury,  which  declared  the  defendant  guilty.  No  objec- 
tion was  made  to  the  procedure  until  the  trial  was  concluded,  when  the  de- 
fendant raised  this  irregularity  on  a  motion  for  a  new  trial.  The  Iowa  Code 
provides  for  the  exchange  of  judges,  but  does  not  expressly  permit  the  substi- 
tution of  one  judge  for  another  during  the  course  of  a  trial.  Held,  one  judge 
dissenting,  such  a  change  was  permissible,  there  being  no  prejudice  to  the 
defendant,  particularly  since  the  defendant  did  not  object  at  the  time  the  sub- 
stitution was  made.     State  v.  McCray   (Iowa   1920)    179  N.  W.  627. 

In  criminal  cases  a  defendant  may  insist  that  the  same  judge  preside   from 
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the  beginning  to  the  end  of  the  trial.  Burden  v.  People  (1901)  192  111.  493,  61 
N.  E.  317;  Freeman  v.  United  Stales  (C.  C.  A.  1915)  227  Fed.  732;  Mason  v. 
State  (1904)  26  Oh.  Cir.  Ct.  535.  Even  where  there  are  several  judges,  the 
retirement  of  one  in  favor  of  a  new  judge,  over  the  objection  of  the  defend- 
ant, has  been  considered  sufficient  ground  for  ordering  a  new  trial.  Blend  v. 
People  (1870)  41  N.  Y.  604.  It  has  been  held  that  in  such  cases  the  defend- 
ant ma.y  not  waive  his  right  to  the  continuous  presence  of  the  same  judge. 
freeman  v.  People,  supra;  see  Turberz'illc  v.  State  (1879)  56  Miss.  793,  799; 
cf.  Low  V.  United  States  (C.  C.  1909)  169  Fed.  86;  contra,  York  v.  State 
(1909)  91  Ark.  582.  121  S.  W.  -1070.  The  importance  of  having  one  judge  sit 
throughout  the  trial  lies  in  the  opportunity  thus  afforded  him  personally  to 
observe  the  witnesses.  A  mere  reading  of  the  record  is  no  equivalent  of  this. 
2  Wigmore.  Evidence  (1905)  §§  946,  1395.  A  judge  should  be  familiar  with 
all  the  evidence  to  be  in  a  position  to  instruct  the  jury,  decide  that  a  verdict 
is  against  the  evidence,  hear  a  motion  for  a  new  trial,  etc.  It  may  be  said 
that  a  succeeding  judge  can  familiarize  himself  with  the  evidence,  not  only  by 
referring  to  the  record,  but  by  recalling  the  witnesses.  See  York  v.  People 
supra,  p.  587.  But  it  is  difficult  to  reproduce  the  exact  testimony  of  the  trial. 
Whether  the  defendant  should  be  able  to  waive  his  right  to  the  continuous 
presence  of  the  judge  may  be  questioned  on  the  ground  that  the  state,  being 
interested  in  safeguarding  the  liberty  of  its  citizens,  is  also  concerned  in 
having  a  trial  conducted  in  the  proper  form.  See  Freeman  v.  Unified  States, 
supra,  p.  786.  However,  since  the  state  permits  a  prisoner  to  waive  certain 
rules  of  evidence  laid  down  for.  his  defense,  it  may  be  argued  that  the  de- 
fendant should  be  allowed  to  waive  such  an  irregularity  as  was  present  in 
the   instant  case. 

Trusts — Purchase  ton  Value — Antecedent  Debt. — A,  the  employee  of  B, 
misappropriated  B's  money  and  with  it  purchased  stock  which  he  pledged  with 
the  defendant  as  collateral  security  for  an  antecedent  debt.  The  trustee  in 
bankruptcy  of  B  brings  this  action  in  equity  to  recover  the  stock.  Held,  the 
plaintiff  may  recover  since  the  defendant  is  not  a  purchaser  for  value.  Millard 
v.  Green  (Conn.  1920)   110  Atl.  177. 

In  the  common  law  of  sales  one  who  takes  a  res  in  payment  of  an  ante- 
cedent debt  is  not  a  bona  fide  purchaser  according  to  the  prevailing  view. 
Sichloss  V,  Feltus  (1895)  103  Mich.  525,  61  N.  W.  797;  Sleeper  v.  Davis  (1885) 
64  N.  H.  59,  6  Atl.  201;  conlfra,  Leask  v.  Scott  (1877)  2  Q.  B.  376..  Equity 
has  not  followed  the  majority  view  of  the  common  law  in  this  respect. 
Schulter  v.  Harvey  (1884)  65  Cal.  158,  3  Pac.  659;  contra,  Lillibridge  v.  Allen 
(1897)  100  Iowa  582,  69  N.  W.  1031.  Logically  it  seems  that  one  who  takes 
a  res  in  extinguishment  of  a  debt  should  under  all  circumstances  be  con- 
sidened  a  purchaser  for  value  unless  a  mere  promise  cannot  constitute  value. 
But  since  no  promise  is  given,  there  is  obviously  no  ground  upon  which  a 
creditor,  who  has  taken  a  res  merely  as  collateral  security  for  a  debt,  can  be 
considered  a  purchaser  for  value.  Reid  v.  Bird  (1900)  15  Colo.  App.  116,  61 
Pac.  353  (law)  ;  Adams  v.  Vanderbeck  (1896)  148  Ind.  92,  45  N.  E.  645 
(equity).  However,  in  the  law  of  bills  and  notes  one  who  takes  an  instru- 
ment as  collateral  security  for  a  debt  has  been  considered  a  purchaser  for 
value.  Brooklyn  Cii*y  &  N.  B.  Co.  v.  National  Bank  of  the  Republic  (1880) 
102  U.  S.  14;  see  Swift  v.  Tyson  (1821)  16  Pet.  1;  contra,  Bay  v.  Coddington 
(N.  Y.  1821)  5  John.  Ch.  54.  If  a  promise  is  value, — and  it  is  so  defined  in 
§  25  of  the  Negotiable  Instruments  Law  and  §  76  of  the  Sales  Act, — then  one 
who   takes   a  res  in   extinguishment   of   a  debt   or  promises   to   extend   time   of 
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payment  is  a  holder  for  value.  This  should  be  the  universal  rule.  But  when 
a  res  is  taken  merely  as  collateral  there  is  no  promise  and,  therefore,  no 
value  is  given.  The  instant  case  is  to  be  sustained  on  both  reason  and  au- 
thority. 

Wills — Lapsed  LecAaBS. — The  testator,  after  providing  for  brothers,  sisters 
and  daughter,  devised  to  a  niece  the  residue  of  his  estate,  "including  lapsed 
legacies".  Under  §  29  of  the  Decedent  Estate  Law,  N.  Y.,  Cons.  Laws  (1909) 
c.  13,  a  legacy  to  a  brother,  sister,  or  child  of  the  testator  vests  in  the 
descendants  of  that  legatee  where  such  legatee  predeceases  the  testator. 
Held,  one  judge  dissenting,  that  the  testator  intended  to  exclude  the  remain- 
ing children  of  his  brothers  and  sisters  from  the  will,  and  that  upon  their 
death,  the  legacy  lapsed  and  went  to  the  niece.  Matter  of  Helmes  (N.  Y. 
App.  Div.  3rd  Dept.   1920)   64  N.  Y.   L.  J.  7Z\. 

Similar  statutes  are  to  be  found  in  many  states.  Mass.,  Rev.  Laws  (1902) 
c.  135,  §  21;  Conn..  Genl.  Stat.  (1918)  c.  254,  §  4945;  Ky.,  Stat.  (Carroll, 
1915)  c.  113,  §  4841.  They  modify  the  common  law  rule  that  a  legacy  will 
lapse  where  the  legatee  predeceases  the  testator.  See  Hard  v.  Ashley  (1890) 
117  N.  Y.  606,  616,  23  N.  E.  177.  This  statute  applies  even  where  the  legatee 
is  dead  at  the  time  of  the  execution  ot  the  will.  Lightfoot  v.  Kane  (1915) 
170  App.  Div.  412,  156  N.  Y.  Supp.  112.  Such  statutes  have  also  been  com- 
monly conslrued  to  cover  gifts  to  a  class.  Sloan  v.  Thornton  (1897)  102  Ky. 
443,  43  S.  W.  415;  Stockbridge,  Petitioner  (1888)  145  Mass.  577,  14  N.  E. 
928;  contra,  Trenton  Trust  and  Safe-Deposit  Co.  v.  Sibbits  (1901)  62  N.  J. 
Eq.  131,  49  Atl.  530.  In  bequests  to  a  class,  however,  where  one  of  the 
legatees  is  dead  at  the  time  of  the  will's  execution,  the  child  of  such  deceased 
legatee  does  not  take  under  the  statute.  Pitnel  v.  Betjemann  (1905)  183  N.  Y. 
194,  76  N.  E.  157;  contra,  Moses  v.  Allen  (1889)  81  Me.  268,  17  Atl.  66.  In 
the  principal  case,  the  lower  court,  interpreting  the  statute  strictly,  claimed 
that  there  were  no  "lapsed  legacies"  to  go  into  the  residue,  since  by  force  of  the 
statute,  the  legacies  vest  in  the  deceased  legatee's  children.  The  word  "lapsed" 
should  not  be  taken  in  its  technical  sense  where  to  do  so  would  defeat  the  tes- 
tator's intention.  Van  Pretres  v.  Cole  (1880)  7i  Mo.  39.  Statutes  for  the  pre- 
vention of  lapses  are  intended  not  to  defeat  the  intention  of  the  testator  but  to 
supplement  it.  See  Rudolph  v.  Rudolph  (1904)  207  111.  266,  274,  69  N.  E.  834. 
The  appellate  court  in  holding  that  the  statute  did  not  change  the  fact  of 
lapse,  but  merely  its  legal  consequences  gave  a  more  reasonable  interpretation. 
Where  the  testator  supplies  an  alternative  in  case  of  "lapse",  there  is  in  truth 
no  lapse  at  all.  The  statutory  alternative  must  be  construed  to  apply  only 
in  the  absence  of  provision  by  the  testator. 
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Occasional  Papers  and  Addresses  of  an  American  Lawyer.  By  Henry 
W.  Tapt.    New  York:  The  Macmillan  Company.     1920.    pp.  xxiii,  331. 

"The  fugitive  papers  and  addresses  contained  in  this  volume",  modestly 
says  Mr.  Taft  in  his  interesting  introduction,  "are  the  by-product  of  a  busy 
professional  life",  (p.  iii)  But  it  is  a  by-product  of  the  same  metal  as  the 
principal  output.  We  may  perhaps  not  accept  Mr.  Taft's  theory  that  "A 
modern  lawyer  does  not  find  himself  qualified  by  habit  for  an  effective  per- 
formance" on  occasions  "where  there  is  not  to  be  an  orderly  treatment  of 
some  serious  subject",  but  we  shall  not  find  fault  with  his  statement  "that 
the  pursuit  of  advocacy  in  the  courts,  particularly  under  modern  conditions, 
.  .  .  leads  to  compression  and  lucidity  of  statement",  (p.  ix)  for  these 
qualities   he   consistently   shows. 

The  title  ui^der  which  the  seventeen  papers  and  addresses  are  collected  is 
accurately  descriptive.  Elach  has  done  service  on  the  occasion  by  which  it 
was  evoked.  Seven  addresses  or  papers  were  first  delivered  or  read  at 
bar  association  meetings;  one  address  was  delivered  before  the  Harvard  Law 
School;  two  papers  were  first  published  in  the  Columbia  Law  Review;  four, 
including  those  discussing  the  League  of  Nations,  some  of  which  have  already 
been  republished  in  The  Covenanter,  appeared  in  the  New  York  Times.  Of 
the  remaining  three  one  was  delivered  before  the  American  Chamber  of  Com- 
merce at  Paris ;  another  is  an  appreciation  of  John  L.  Cadwalader,  read  at  the 
opening  of  the  Trenton  Public  Library,  while  the  third,  "Aspects  of  Bolshevism 
and    Americanism",    was    delivered    before    the    League    for    Political    Education. 

While  all  were  prepared  during  the  last  decade,  the  rapid  march  of 
events,  as  Mr.  Taft  remarks,  has  somewhat  detracted  from  their  timeliness. 
The  address,  "Recall  of  Decisions",  was  delivered  when  Mr.  Roosevelt  was 
leading  the  onslaught  on  the  courts,  but,  when  it  is  published,  Mr.  Taft  writes: 

"In  the  last  years  of  his  [Roosevelt's]  life  reflection  and  the  recession 
of  the  progressive  wave  seem  to  have  led  him  to  abandon  the  views  which 
he  had  so  vigorously  pressed;  at  least  he  ceased  to  make  them  a  guide  for 
his   political   conduct."      (p.    xv.) 

Of  lasting  interest  and  volume,  however,  is  that  part  of  the  address  where 
Mr.  Taft  points  out  that  the  agitation  for  the  recall  of  decisions  is  merely  a 
modern  phase  of  impatience  of  constitutional  restraints:  this  is  emphasized 
by  reminding  us  of  the  popular  dissatisfaction  caused  by  such  decisions  as 
United  States  v.  McCulloch,  Marbury  v.  Madison,  the  Dred  Scott  Case, 
and  the  Income  Tax  Case.  Mr.  Taft  also  points  out  that  the  method  originally 
provided  for  setting  aside  such  decisions  as  retard  progressive  legislation  is 
by  constitutional  amendment.  Recent  developments  have  demonstrated  that 
this   remedy  is   not   so   impractical   as   was   once   supposed. 

Mr.  Taft  in  this  address  advocated,  for  the  purpose  of  reducing  the 
number  of  state  statutes  set  aside  by  the  state  courts  as  violative  of  the 
Federal  Constitution,  the  granting  of  the  right  of  appeal  in  these  cases  to  the 
Supreme  Court:  legislation  based  on  this  principle  has  now  been  adopted  with 
gratifying   results. 

In  his  address  before  the  League  for  Political  Education  Mr.  Taft  vividly 
contrasts  "Bolshevism"  and  "Americanism"  by  placing  in  juxtaposition  the 
guarantees  of  the  Constitution  and  the  constitution  and  decrees  of  the  Soviet 
government.     He   also   renders    a   service   by   insisting   upon    recognition    of   the 
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fact  that  Bolshevism  is  a  despotism,  not  merely  of  a  class  proletariat,  but  of 
a  small  part  of  that  class,  the  industrial  workers  of  the  cities.  The  reviewer 
has  not  seen  a  clearer  exposition  of  the  subject,  and  it  should  be  prescribed 
as  a  specific  both  for  those  well-meaning  persons  to  whom  "Bolshevism"  is 
merely  an  opprobrious  epithet  and  for  those  "parlor  Bolshevists"  who,  as  Mr. 
Taft  says,  "too  often  confuse  the  Soviet  Ark  with  the  Mayflower",   (p.   306), 

One  of  the  compensations  for  an  ex  post  facto  reading  of  discussions  of 
questions  then  current  is  the  opportunity  afforded  for  viewing  the  success  of 
the  author's  vatic  ventures.  In  his  article,  "What  is  to  be  Done  with  Our 
Railroads?",  Mr.  Taft  insists  upon  the  inter-dependence  of  rates  and  wages 
and  upon  the  responsibility  of  the  Government  as  to  each.  The  sjmchroniza- 
tion  of  recent  events   furnishes  the  emphasis. 

The  articles  analyzing  the  League  of  Nations  were  widely  read  and  dis- 
cussed on  their  initial  appearance.  It  is  refreshing  to  turn  aside  from  the 
hurly-burly  of  political  controversy  and  re-read  these  temperate,  unbiased 
analyses  of  fundamentals.  Of  especial  value  are  the  comments  upon  the  ex- 
tent of  and  limitations  on  the  treaty  making  power :  it  is  held  to  extend 
to  any  question  which  can  properly  be  the  subject  of  negotiation  with  a  foreign 
government,  provided  that  it  shall  not  "authorize  what  the  Constitution  for- 
bids or  a  change  in  the  character  of  the  government,  or  in  that  of  one  of  the 
states  or  a  cession  of  any  portion  of  the  territory  of  the  latter  without  its 
consent".*  Many  treaties  illustrative  of  the  frequent  exercise  of  this  extensive 
power  are  cifed.  This  is  so  precisely  the  kind  of  treatment  the  subject 
requires  that  to  contrast  it  with  the  partisan  vaporings  which  now  becloud  the 
issue  is   to  find  cause   for  despair. 

While  some  of  the  other  subjects  discussed  are  of  more  immediate  im- 
portance, Mr.  Taft  is  not  less  interesting  when  he  speaks  as  a  lawyer  to 
lawyers.  He  does  not  deny  the  need  for  reform,  although  he  says,  "when  I 
contemplate  the  opportunities  .  .  .  presented  for  alluring  experimentation, 
I  am  amazed  at  the  moderation  of  my  recommendations",  (p.  295.)  Especial- 
ly is  he  impatient  with  some  of  the  artificial  rules  of  evidence  which  to  the 
ascertainment  of  truth  interpose  "obstacles  which  wise  and  cautious  men  do 
not  consider  necessary  in  making  investigations  on  which  they  base  impor- 
tant actions".  (p.  25).  Equally  vigorous  is  his  criticism  of  the  excessive 
restrictions  upon  the  power  of  the  trial  judge  which  force  him  into  "an  almost 
timorous  attitude",   (p.  ZZ). 

But  Mr.  Taft  is  chiefly  concerned  with  the  profession  and  its  members. 
He  is  impressed  that  in  recent  years  its  prestige  has  declined.  He  indicates 
the  causes :  other  vocations  have  increased  in  power  and  influence,  educa- 
tion has  become  more  widely  diffused  and  the  members  of  the  profession  no 
longer  enjoy  distinction  because  of  their  intellectual  equipment.  He  de- 
precates the  tendency  in  the  profession  for  its  members  to  become  financially 
interested  in  ventures  dependent  upon  their  legal  advice  and  to  become  in 
I  effect  employees  of  some  one  interest.  He  recognizes  that  the  exactions  of 
a  large  practice  leave  little  time  for  ofiice-holding  by  the  leaders  of  the  bar. 
The  call  to  public  service  which  he  sounds  has  another  note — "to  contribute 
to  the  thought  of  the  country  upon  questions  of  public  policy" — ,  and  he 
points  out  that  there  was  never  greater  need  for  such  service — for  it  to  be 
rendered  disinterestedly,  without  partisanship,  and  free  from  the  influence  of 
the  pecuniary  interest  of  any  client.  Mr.  Taft's  example  lends  emphasis  to 
his  words.  While  he  has  not  found  time  for  office-holding,  having  refused 
judicial    appointment    twice    at    least,    his    contribution    to    constructive    thought 

^Geofroy  v.  Riggs   (1890)    133  U.   S.  258,   10  Sup.   Ct.  295. 
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has  been  significant.  Doubtless,  he  will  realize  his  expressed  hope  that  "this 
volume  may  have  some  effect  upon  the  younger  members  of  the  legal  pro- 
fession in  stimulating  them  ...  to  a  more  active  performance  of  the 
duties  of   citizenship",    (p.   v.) 

Walter  P.  Armstrong 

The  French  Law  op  Wills,  Probate,  Administration  and  Death  Duties. 
Second  Edition.  By  Pierre  Pellerin.  London:  Stevens  &  Sons  Ltd.  1920 
Pp.  90. 

Mt.  Pierre  Pellerin  has  given  in  this  booklet  of  ninety  pages  an  admirable 
resumi  in  the  English  language  of  the  French  Law  of  probate,  administration 
and  taxes  incident  thereto.  It  is  always  difficult  to  make  foreign  law  intelligi- 
ble in  translation,  as  civil  law  terms  find  no  real  equivalent  in  the  common  law. 
Mr.  Pellerin  is  evidently  well  aware  of  this,  and  has  avoided,  where  possible, 
the  use  of  purely  technical  and  intranslatable  legal  terms.  He  has  given  a 
good  resume  of  the  fundamental  difference  between  English  and  French  law 
in  reference  to  succession,  which  difference  is,  of  course,  incident  to  the 
different  historic  development  in  England  and  on  the  CoQtinent,  and  especially 
due  to  the  very  different  role  assigned  to  the  family  unit  by  the  civil  law. 
The  rules  of  descent,  the  formalities  to  be' complied  with  for  the  making  of 
wills  and  for  the  devolution  of  successions,  and  the  acceptance  of  successions 
after   examination   into   the   liabilities    involved,   are   clearly  set    forth. 

The  rates  of  taxes  on  legacies  and  some  other  details  herein  set  forth 
naturally  change  with  some  frequency,  and  some  of  the  items  set  forth  in  the 
tables  are  probably  not  up  to  date  at  the  present  moment.  It  would,  therefore, 
be  "necessary  to  examine  the  French  statutes  since  the  date  of  publication  in 
order  to  be  sure   regarding  the  prevailing  rates  of   tax. 

The  rules  of  private  international  law  applicable,  and  especially  the  very 
difficult  matter  of  the  theory  of  the  renvoi,  are  succinctly  set  forth  and  a  few 
leading   authorities   cited. 

This  little  book  gives  a  good  bird's-eye-view  of  the  general  French  law  of 
succession.  It  is  lucid  and  very  compact,  but,  like  all  such  works,  it  cannot 
treat  with  any  adequacy  of  the  very  difficult  situations  arising,  especially  in 
regard  to  conflict  of  laws;  and  its  main  utility  must  be  to  the  student  who 
wishes  to  have  some  very  general  view  of  the  French  law  on  the  subject  of 
successions  for  purposes  of  comparison  with  the  common  and  usual  statutory 
law  prevailing  in   the  United   States. 

Frederic   R.   Coudert 

Constitutional  Convention  Bulletins.  Compiled  and  Published  by  the 
Legislative   Reference   Bureau.     Springfield,    111.     1920.     pp.    xxxiii,    1224. 

This  volume  contains  a  series  of  bulletins  prepared  by  the  Illinois  Legis- 
lative Reference  Bureau  for  the  use  of  delegates  to  the  1920  Constitutional 
Convention  in  that  state.  The  pamphlets  constitute  an  excpllent  illustration 
of  the  value  to  the  legislator  of  legislative  reference  work.  Moreover,  with  a 
general  table  of  contents  and  index  they  afford  to  the  student  of  our  state 
constitutional  law  a  useful  source  of  material  and  suggestion.  Our  state  con- 
stitutions deal  principally  with  the  organization,  powers  and  jurisdiction  of 
the  three  great  branches  of  government,— legislative,  judicial  and  executive.  As 
might  be  expected,  therefore,  the  greater  part  of  this  volume  is  devoted  to  a 
statement  of  the  existing  organization  and  functions  of  the  legislature,  the 
courts,    and    the    executive    departments,    with    a    brief    review    of    the    judicial 
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dedBions  under   the   existing  constitution,    and   an    outline   of    saggested   reforms 
which  involve  a   consideration   of   the   necessity  ior   constitutional   changes. 

There  is  very  valuable  material,  not  only  for  the  delegate  to  the  Illinois 
Constitutional  Convention  or  to  any  similar  convention  in  other  startts,  but 
also  to  the  student  of  political  science  in  the  discussions  of  such  problems  as 
manidpal    home    rule,    excess    condemnation,    taxation    and    finance. 

There  is  less  in  the  volume  than  the  general  student  would  exp«ct  on 
some  of  the  constitutional  problems  which  arise  in  attempting  to  provide  by 
legislation  for  modern  schemes  of  social  and  economic  reform.  There  is,  for 
example,  a  resume  of  considerations  affecting  the  desirability  of  a  system  of 
public  inmrance  for  employees  and  a  reference  to  the  constitutional  aspects  of 
the  problem  as  discussed  several  years  ago,  but  there  is  no  Analysis  of  the 
concrete  proposals  of  heahh  insurance  in  this  country  or  of  the  exact  ftaturc 
of    the    constitutional    changes    which    they    might    require. 

Many  of-  our  »ates.  dissatisfied  with  piece-meal  amendment  of  their  con- 
stitutions, have  recently  tailed  constitutional  conventions.  When  the  dfftegaccs 
assemble  without  some  such  preparation  as  the  Illinois  Legieiative  ileference 
Bureau  made  for  its  Convention,  a  very  great  part  of  the  time  of  the  dele- 
gates must  be  devoted  to  becoming  familiar  with  the  problems  and  entirely 
too  little  is  available  for  intensive  consideration  of  the  details  of  needed 
changes  and  their  precise  phraseology.  The  work  of  the  New  York  Consti- 
tutional Convention  of  1915  illustrates  the  need  for  such  preliminary  studies 
of  the  general  constitutional  situation  in  the  state.  The  Pennsylvania  legisla- 
ture of  1919  recognized  the  need  of  such  preparation  and  appointed  a  ■  Com- 
mission, with  a  large  appropriation,  to  study  the  need  for  changes  in  the 
State  Constitution  and  to  make  its  report  to  the  next  legislature.  It  will  be 
interesting  to  note  whether  this  Commission,  as  the  result  of  its  studies,  will 
recommend  a  convention  which  will  have  the  benefit  of  the  Commission's 
survey  and   tentative   conclusions. 

The  Illinois  Legislative  Reference  Bureau  is  to  be  commended  for  this 
very  excellent  summary  of  its  state  constitutional  problems.  It  is  to  "be 
hoped  that  similar  studies  in  other  states  may  gradually  provide  much  needed 
material   for   the   student  of   our   state   constitutions. 

Thomas    I.    Parkinson 

The  Outline  of  History.  By  H.  G.  Wells.  New  York:  The  Macmillan 
Company.     1920.    Vol.  I,  pp.  xix.  648;  Vol.  II,  pp.  x,  676. 

There  is  a  close  and  natural  affiliation  between  the  study  of  law  and  the 
study  of  history.  .^11  our  great  piles  of  jurisprudence  are  historical  accumula- 
tions. Precedent  is  the  warp  of  the  law.  Blackstone's  Commentaries  are  a 
mine  of  antiquities.  History  has  likewise  been  an  attractive  subject  to  the 
greatest  legal  minds.  Our  most  stately  biography  of  Washington  was  written 
by  Chief  Justice  Marshall,  himself  a  maker  rather  than  a  follower  of  prece- 
dents. In  addition  to  being  an  account  of  America's  first  public  servant,  it  is 
one  of  the  best  histories  of  the  epoch  in  which  Washington  "was  the  "princi- 
pal actor.  If  the  study  of  the  law,  as  Edmund  Burke  remarked,  is  eklcultt^ed 
to  inform  rather  than  to  enlarge  the  mind,  we  may  «ay  that  the  study  of 
history  ought  to  supply  the  deficiency.  For  if  precedent  is  the  -warp  of  The 
law,  change  is  the  woof,   and  history  is   the  record   Of   change. 

But  lawyers  are  bus}-  men  and  the  books  on  history  are  like  the  leaves 
of  the  forest.  For  these  reasons,  any  ferreral  attempt  at  a  synthesis  ^tKh  as 
Wells  has  made  will  doubtless  appeal  to  the  distratrted  searcher  of  reports  and 
records.     No  one   can   read   it   without   enlarging  his  mind — and   klso    adding   to 
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it  a  considerable  amount  of  misinformation.  Still  so  evident  is  the  possibility 
of  human  error  in  all  things  that  a  great  deal  is  necessary  to  vitiate  any 
enterprise. 

On  taking  up  this  history,  it  is  well  to  remember  two  wise  sayings,  one 
by  a  German,  the  other  Dy  a  Frenchman.  Goethe  once  boldly  declared  that 
history  is  a  sealed  book  and  that  written  history  is  nothing  but  the  mirror  of 
the  author's  spirit  in  which  the  past  is  reflected.  Anatole  France,  in  the 
course  of  a  casual  book  review,  genially  observed  that,  since  a  historical  work 
cannot  give  all  the  facts  of  the  past,  there  must  be  a  selection;  consequently 
men  will  find  what  they  look  for.  Then  he  went  on  to  add  that  a  fact  is 
not  a  simple  thing,  as  men  sometimes  imagine,  but  a  very  complex  thing  of 
infinite  connections.     So  there  you  arel 

Wells  has  written  a  story  of  all  the  past  of  mankind  for  the  purpose  of 
showing  that  we  are  moving  toward  a  pleasant  world-utopia  of  peace, 
plenty,  and  prosperity.  He  has  selected  his  facts  to  fit  the  thesis.-  He  has  done 
this  work  with  a  skill  that  is  on  the  whole  remarkable.  He  has  written  with 
verve  and  swing,  making  mighty  generalizations  about  whole  epochs  and 
meting  out  damnation  to  selfish  characters  like  Napoleon.  In  two  stout  vol- 
umes he  spans  the  story  of  the  earth  from  the  early  paleozoic  age  to  the 
latest  hour,  recording  the  rise  and  fall  of  kingdoms,  empires,  dynasties,  and 
states,  describing  with  the  same  serene  assurance  the  civilizations  of  the 
Nile,  the  Euphrates,  and  the  Mississippi.  His  first  volume  ends  with  the 
rise  of  Christianity;  his  second  volume  covers  all  the  years  between  that 
period  and  our  own  time.  The  World  War  has  about  as  much  space  as 
the   Nineteenth   Century. 

It  would  be  easy  to  pick  out  passages  and  show  how  sandy  are  some  of 
the  foundations  upon  which  he  builds.  For  example  the  seventeen  lines  on 
pages  300-301  (Vol.  II.)  about  the  character  of  the  American  Constitution 
and  its  launching  are  wrong,  hopelessly  wrong.  Neither  is  it  helpful  to  know 
that  the  men  who  tramed  our  organic  law  were  "limited  men,  fallible  men". 
It  had  been  suspected  before.  It  would  also  be  easy  for  anyone  who  has 
spent  a  few  days  on  any  of  the  epochs  over  which  Mr.  Wells  sweeps  with 
such  maTignificent  flourish,  to  dissect  with  merciless  severity  both  the  accuracy 
of  the  text  and  the  soundness  of  the  homilies.  But  that  would  be  a  work  of 
supererogation.  It  would  not  move  Mr.  Wells  or  seriously  affect  the  utility 
of  his  enterprise.  This  history  is  worth  just  the  price  that  the  reader  places 
on  the  author's  judgment;  no  more,  no  less.  Whatever  it  may  be.  the  reader 
will  find  in  the  volumes  stimulus  to  thought  and  reflection.  After  all,  that 
is  high  praise   for  any  book. 

Charles  A.  Beard 

The  Civa  Practice  Manual  op  the  State  oe  New  York.  Prepared  by 
Edward  H.  Wilson.  New  York:  Clark  Boardman  Co.,  Ltd.  1920.  pp.  xli, 
about   1200. 

The  present  volutne  seems  to  be  the  first  attempt  to  present  in  convenient 
form  the  various  new  acts  and  rules  of  court  which  are  to  take  effect  April 
15,  1921,  and  replace  the  present  Code  of  Civil  Procedure.  Certification  to  th^ 
correctness  of  these  copies  of  the  original  laws  is  dated  October  21,  1920. 
The  book  includes  in  the  following  order  (1)  the  Civil  Practice  Act  (L. 
1920,  c.  925—1540  Sections,  also  amendment  to  Civil  Practice  Act,  1920, 
c.  926),  which  is  applicable  to  all  courts  of  record;  (2)  the  Surrogate  Court 
Act  (L.  1920,  c.  928—319  Sections);  (3)  The  Court  of  Claims  Act  (L.  1920, 
c    922—37   Sections);    (4)    the   New   York   Cty  Court   Act    (L.    1920,    c.    935— 
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82  Sections) ;  (5)  the  Justice  Court  Act  (L.  1920,  c.  932—494  Sections)  ;  (6) 
the  New  York  City  Municipal  Court  Code  (L.  1915,  c.  279—186  Sections); 
and  (7)  the  Rules  of  Civil  Practice  (Prepared  by  the  Convention  of  Judges 
and  Lawyers  authorized  by  the  Legislature  of  1920,  and  reported  on  Sep- 
tember 2,  1920 — 300  Rules),  "generally  applicable  to  our  difierent  civil  courts, 
except  the  court  for  the  trial  of  impeachments,  and   the  courr   of   appeals". 

The  New  York  Municipal  Court  Code  is  not  one  of  the  new  acts,  but 
is  inserted  merely  for  the  convenience  of  the  New  York  City  bar.  Of  the  new 
acts,  none  but  the  Civil  Practice  Act  has  effected  much  change  even  in 
arrangement  of  material.  The  "Surrogate  Court  Act  is  a  re-enactment  of 
Chapter  18  of  the  Code  without  essential  change;  the  Court  of  Claims  Act  is  a 
re-enactment  of  title  3  of  Chapter  3  of  the  Code;  the  New  York  City  Court 
Act  is  a  re-enactment  of  title  4  of  that  chapter  and  of  title  1  of  chapter  20, 
without  substantial  change  and  retaining  the  various  provisions  peculiar  to 
that  court;  and  the  Justice  Court  Act  is  a  re-enactment  of  title  19  of  the  Code 
with  the  addition  of  certain  provisions  also  applicable  to  courts  of  record 
taken  from  other  parts  of  the  Code". 

"The  Civil  Practice  Act  is  a  rearrangement,  in  considerable  part  without 
substantial  revision,  of  such  provisions  of  the  Code  of  Civil  Procedure  as  are 
not  transferred  to  other  acts;  ..."  (Prefatory  Note,  viii).  At 
another  place  in  this  number  of  the  Columbia  Law  Review  (page  113)  is  an 
article  discussing  some  of  the  more  important  changes  in  substance  effected  by 
the  Civil   Practice  Act. 

There  is  a  valuable  Distribution  Table  showing  the  sections  in  the  new 
Practice  Acts  and  in  the  Consolidated  laws  to  which  the  sections  of  the 
present  Code  have  been  transferred.  And  also  a  marpnal  note  to  each 
section  in  the  new  acts  shows  the  source  of  that  section,  and  whether  there 
has  been  any  change  in  whole  or  in  part  There  is  a  full  index  for  each 
Act  and  the  Rules.  Wuh  the  Rules  are  printed  the  Report  of  the  Committee 
to  Formulate  Rules,  a  Table  showing  the  use  of  the  present  General  Rules  of 
Practice  of  new  Rules,  and  the  American  Experience  Table  of  Mortality, 
referred  to  in  Rule  29,  which  deals  with  the  payment  of  a  gross  sum  for 
dower.  At  the  date  this  volume  went  to  press,  the  Rules  had  not  yet 
been  filed  in  the  office  of  the  Secretary  of  State. 

A  book  like  the  present  is  of  value  especially  to  the  student  who  is  now 
studying  in  contemplation  of  taking  the  Bar  Examinations,  and  to  those 
lawyers  who  have  the  time  and  inclination  immediately  to  get  used  to  the 
re-arrangement  of  the  Code  sections  and  to  study  the  changes.  It  is  to  be 
hoped  that  if  there  are  to  be  new  editions,  a  few  improvements  will  be  made. 
The  pages  ought  to  be  numbered  for  the  convenience  of  the  user.  As  long  as 
thumb  indexes  are  used  at  all,  it  would  be  desirable  to  have  them  for  all 
divisions  of  the  book,  for  instance  the  Court  of  Claims  Act  and  the  Justice 
Court  Act.  It  is  always  a  painful  discovery  to  find  that  where  a  Table  of 
Contents  is  given  at  all,  it  is  found  many  pages  after  the  beginning  of  the 
book,  as  the  Table  of  Contents  of  Appendices  on  Page  xxix  of  Chase's  Pocket 
Code  of  Civil  Procedure,  1920.  The  present  Manual  has  no  Table  of  Contents 
at  all;  but  as  future  editions  probably  will  begin  to  add  Tables  of  Cited  Cases, 
the  Constitution,  Rules  of  the  Court  of  Appeals,  etc.,  and  probably  without 
thumb  indexes,  the  insertion  of  such  a  Table  of  Contents  right  in  the  beginning 
will  avoid  considerable  annoyance  to  the  user.  In  the  Prefatory  Note  there 
is  an  interesting  resume  of  the  history  of  the  Code  Procedure  in  New  York,  and 
some  slight  reference  to  the  changes  in  substance  effected  by  the  new  legisla- 
tion. 
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CREDITOR  INSURANCE  AND  CREDITORS'  RIGHTS 

It  happens  sometimes  that  basic  propositions  are  accepted  by 
courts  before  they  win  the  unanimous  support  of  the  bar,  to  say 
nothing  of  students  and  teachers  of  the  law.  In  such  cases  the 
courts  are  carried  along  by  a  tide  of  logic  and  tradition,  whose 
measure  perhaps  they  may  not  fully  state  in  opinions  handed  down; 
but  observers  and  even  practitioners,  not  being  so  directly  within  the 
reach  of  these  silent  forces,  are  therefore  not  as  forward  with  their 
responses.  And  thus  again  and  again  will  the  same  questions  be 
presented  for  decision,  and  the  tone  of  judicial  replies  assume  more 
and  more  of  the  dogmatic.  A  section  of  law  thus  involved  does  not 
so  much  grow  as  become  apparent,  or,  perhaps  it  should  be  said, 
catholic  in  the  sense  of  its  acceptance. 

Particularly  is  this  so  with  those  features  of  our  law  which  deal 
with  the  rights  of  a  creditor  regarding  his  debtor's  property.  Some 
years  ago  the  present  writer  had  occasion  to  assemble  certain  prin- 
ciples which  he  regarded  as  guiding  the  courts  in  dealing  with  this 
subject.  ^  So  general  had  been  the  judicial  response  to  these  prin- 
ciples, that  no  claim  of  originality  or  novelty  was  put  forward  in  con- 
nection with  the  task  which  was  undertaken.  Yet  the  fact  that,  since 
the  publication  of  the  book  in  question,  certain  propositions  it  men- 
tioned have  again  gone  to  the  courts  for  review,  with  the  same  judicial 
reaction  as  a  result,  might  alone  justify  further  remarks  on  the  same 
line. 

Even  more  point,  however,  can  be  given  to  this  postscript  by 
applying  it  to  insurance  law  as  bearing  on  the  relation  of  creditor  and 
debtor.  In  cases  of  that  sort  confusion  is  possible,  and  occasionally 
occurs,  through  failure  to  ascertain  the  point  where  insurance  law 
leaves  off  and  the  law  of  creditors'  rights  begins.  The  result  is  that 
a  case  will  be  considered  as  involving  a  problem  of  insurance  law 
when  in  reality  it  presents  nothing  but  another  phase  of  one  of  the 

'Glenn,   Creditors'  Rights   (1915). 
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oldest  of  relations,  that  of  debtor  and  creditor.  And  although  these 
misconceptions  have  left  no  actual  results,  yet  traces  of  them  appear 
in  the  language  of  judgment  and  comment  sufficient  to  excite  interest 
and  to  justify  a  fresh  statement  of  obvious  truths. 

At  the  outset  it  is  clear  that  the  relation  of  debtor  and  creditor 
may  be  most  directly  affected  by  those  policies  which  cover  the  debtor's 
life  and  his  property.  Possibly  it  may  be  illustrated  by  other  kinds  of 
insurance  as  well,  but  with  life  and  property  insurance  the  relation  is 
most  apparent,  and  it  is  quite  clear  that  certain  other  underwritings 
cannot  involve  the  relation  at  all.  The  New  York  courts  have  aptly 
shown  this  in  the  instance  of  mortgagee  insurance.  If  the  secured 
creditor  insures  the  collateral  against  fire  or  the  perils  of  the  sea, 
then  the  relation  is  involved  to  the  extent  that  if  the  debtor  is  en- 
titled to  have  the  proceeds  of  the  collection  credited  on  the  mortgage 
debt,  per  contra  the  underwriter  should  have  no  claim  by  subrogation 
against  the  debtor.  2  But  if  the  policy  covers  the  due  payment  of 
the  debt — credit  insurance,  as  it  has  since  come  to  be  called, — then 
the  debtor  has  no  interest  in  the  application  of  the  insurance  money,  ^ 
and,  of  course,  there  should  be  subrogation  to  the  debt  if  the  under- 
writer pays.  Insurance  on  the  debtor's  property  and  on  his  life, 
therefore,  are  the  two  classes  of  underwriting  that  most  clearly  require 
a  consideration  of  the  relation,  in  law,  of  the  debtor  to  his  creditor. 

We  may  start  with  this,  that  being  the  creditor  of  another,  in  and 
to  itself,  gives  you  nothing  more  than  the  right  to  proceed  to  judg- 
ment. Until  tliat  time  you  have  no  right  to  touch  or  interfere  with 
any  particular  part  of  your  debtor's  assets.  * 

Nor  is  the  situation  really  altered  by  the  debt  being  secured. 
The  result  is  simply  that  instead  of  one  contract  you  have  two,  the 
one  creating  the  debt  itself,  and  the  other  giving  a  specific  right  of  dis- 
posal of  a  certain  portion  of  the  debtor's  assets.  This  is  illustrated 
by  the  proposition  that  a  mortgage  may  be  foreclosed  even  after  the 
Statute  of  Limitations  has  barred  a  suit  on  the  mortgage  debt.  ^  It 
is  further  shown  by  the  fact  that  a  mortgage  debt  may  be  due  and 
yet  the  mortgage  may  temporarily  forbid  foreclosure,  as  where  it 
provides  that  a  default  in  the  payment  of  interest  or  taxes  must  con- 

*  Ulster  Savings  Inst.  v.  Leake  (1878)  7i  N.  Y.  161,  165;  Kernochan  v. 
New  York  Bowery  Ins.  Co.  (1858)  17  N.  Y.  428.  But  if  the  debtor  has  no 
such  right,  then  the  insurer  should  have  subrogation.  And,  outside  of  Massa- 
chusetts Suffolk  Co.  V.  Boy  den  (1864)  91  Mass.  123,  such  is  the  prevailing 
rule.  Richards,  Insurance  (3rd  ed.  1909)  65;  Foster  v.  Van  Reed  (1877) 
70  N.  Y.   19,  26. 

•See  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.    (1873)    55   N.  Y.  343,  345. 

*  Glenn,  Creditors'  Rights  (1915)  Chap.  I.  To  the  cases  cited  for  this 
elementary  proposition,  there  might  well  be  added  Equitable  Life  Ass.  Society 
V.  Brown   (1909)  213  U.  S.  25,  29  Sup.  Ct.  404. 

•Jones,  Mortgages  (6th  ed.  1904)  §  1206;  Homer  v.  Carr  (1906)  185 
N.  Y.  453,  78  N.  E.  171;  Slingerland  v.  Sherer  (1891)  46  Minn.  422,  49  N.  W. 
237;  Talbot&  v.  Hill  (C.  C.  A.  1919)  261  Fed.  244. 
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tinue  for  a  certain  period  before  the  mortgagee  is  entitled  to  fore- 
close. ^  And,  again,  we  may  note  the  familiar  rule  which  allows  a 
mortgagee  to  hold  a  subsequent  purchaser  of  the  property  who  assumes 
the  mortgage  debt.  The  mere  purchase  of  the  property,  without  more, 
does  not  make  the  purchaser  liable  for  the  debt ;  all  that  can  happen 
to  him  is  that  he  will  lose  his  property  by  foreclosure  unless  the  debt 
is  paid.  But  if  he  assumes  the  debt  as  part  of  his  bargain  of  pur- 
chase from  the  original  mortgagor,  then  he  may  also  be  held  on  the 
debt.  The  New  York  reasoning  for  this  proposition  flows  from  the 
doctrine  of  Lawrence  v.  Fox,  and  rests  therefore  on  the  basis  that 
the  beneficiar)'  of  a  contract,  under  the  circumstances  thus  disclosed, 
may  sue  thereon.  *  No  such  reasoning,  however,  can  be  given  by 
the  Courts  in  those  jurisdictions  which,  while  not  following  Lawrence 
V.  Fox,  nevertheless  allow  the  mortgagee  to  hold  the  mortgagor  per- 
sonally on  the  debt  thus  assumed.  ^  An  able  writer  has  stated  that 
the  result  in  such  jurisdictions  is  "no  more  than  the  application  by  a 
court  of  equity  of  property  of  a  debtor,  the  mortgagor,  to  payment  of 
the  debt."^*^  But  it  is  here  submitted,  on  the  contrary,  that  it 
amounts  only  to  an  interpretation  of  the  original  contract  of  hy- 
pothecation,— an  extension  of  its  subject  matter,  by  implication,  to 
the  chose  in  action  arising  from  such  subsequent  sale  of  the  premises 
as  the  mortgagor  might  make,  where  the  sale  embraces  as  part  of  its 
consideration  the  assumption  of  the  mortgage  debt  by  the  new  buyer. 
Now,  when  the  unsecured  creditor  obtains  judg^ient,  he  too  gets 
certain  privileges  regarding  his  debtor's  property.  But  they  are  all 
embraced  in  the  single  right  to  realize  the  debt  by  application  thereto 
of  the  debtor's  property.  Such  ancillary  aid  as  is  afforded  by  equity, 
when  invoked  by  means  of  a  judgment  creditor's  bill,  adds  nothing  to 
the  measure  of  the  creditor's  right ;  it  simply  increases  the  number  of 
the  objects  of  realization.     The  writ  of  execution  which  issues  as  of 

*  "It  is  clear  from  the  provisions  of  the  deed  of  trust,  that  the  bond- 
holders have  no  right  to  require  a  sale  until  after  default  by  the  company 
continued  for  at  least  six  months.  This  is  conceded."  Potomac  Manufactur- 
ing Co.  v.  Evans  (1888)  84  Va.  717,  719,  6  S.  E.  2.  "Therefore  a  demand 
for  the  payment  of  her  coupons  and  a  failure  to  pay  for  six  months  were 
necessary  to  make  the  principal  of  the  bonds  payable."  Railway  v.  Sprague 
(1880)  103  U.  S.  756,  761.  "The  plaintiff's  right  of  action  is  based  solely 
upon  the  language  of  his  contract,  and  if  he  does  not  make  out  a  right  to 
recover  by  virtue  of  its  terms,  his  action  must  necessarily  fail."  Batchelder  v. 
Council  Grove  Water  Co.    (1892)   131  N.  Y.  42,  47,  29  N.  E.  801. 

^Farmers  Loan  and  Trust  Co.  v.  Penn  Plate  Glass  Co.  (1901)  186  U.  S. 
434,  22  Sup.  Ct.  842;  King  v.  Whitely  (N.  Y.  1843)  10  Paige  465;  Osborn  v. 
Cabell  (1883)  77  Va.  462;  Norwood  v.  DeHart  (1879)  30  N.  J.  Eq.  412;  In  re 
Amsdcll-Kirchner  Brewing  Co.  (D.  C.  1917)  240  Fed.  492;  Allen  v.  Phila. 
e^.  Co.  et  al.   (C.  C.  A.  1920)  265  Fed.  817. 

"Vrooman    v.    Turner    (1877)    69   N.    Y.   280. 

'Crowell  v.  Hospital  of  St.  Barnabas  (1876)  27  N.  J.  Eq.  650;  Keller  v. 
Ashford   (1889)    133  U.  S.  610,  10  Sup.  Ct.  494. 

"Williston.  Contracts  for  the  Benefit  of  a  Third  Person  (1902)  15  Har- 
vard Law  Review  767,  789. 
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course  under  the  judgment  can  reach  only  tangible  property ;  the  office 
of  equity  is  to  lay  hold  of  the  debtor's  intangible  assets, — accounts  receiv- 
able, trust  interests  and  the  like, — as  well.  The  result  is  that  by  means 
of  these  two  methods  of  procedure  the  creditor  can  realize  his  debt  out 
of  anything  which  the  debtor  can  sell. 

But  this  right  of  realization  is  not  a  roving  privilege.  The  creditor 
has  no  power  to  select  in  advance  a  particular  portion  of  the  debtor's 
property,  and  then  to  deprive  the  debtor  of  the  right  of  disposal  of 
it.  Except  where  a  judgment  operates  by  way  of  statute  as  a  lien  on 
the  debtor's  property,  the  debtor  may  freely  dispose  of  it,  prior  to  its 
being  taken  into  the  custody  of  the  law  for  the  purpose  of  realization, 
so  long  as  enough  is  left  for  the  creditor  to  realize  on ;  and  that  is 
why  the  doctrine  of  fraudulent  conveyances  is  tied  up  with  the  ques- 
tion of  the  debtor's  solvency  or  insolvency.  ^  ^ 

At  this  juncture  another  elementary  idea  comes  to  mind.  The 
every-day  form  of  execution  does  not  coerce  payment,  as  was  errone- 
ously said  in  one  case;^^  on  the  contrary  it  produces  payment  out  of 
the  property  without  the  debtor  having  anything  to  do  or  say  with 
regard  to  the  matter.  Of  course  by  satisfying  the  judgment  he  can 
get  the  execution  released,  but  that  is  a  different  thing  from  saying 
that  the  office  of  the  writ  of  fi.  fa.  or  lev.  fa.  is  to  make  the  debtor 
pay  the  judgment.  True,  it  was  different  with  a  body  execution,  be- 
cause there  the  restraint  of  the  debtor's  person  was  intended  as  an 
inducement  to  payment  of  the  debt,  and  hence  in  its  practical  opera- 
tion this  writ  in  no  wise  differed  from  equity's  original  method  of 
coercing  the  payment  of  a  money  decree.  ^^  But  an  execution  on 
property  induced  payment  to  no  greater  extent  than  does  a  mort- 
gage; and  a  body  execution  enforced  it  only  through  restraint  of 
personal  freedom,  and  in  no  further  degree. 

Finally,  liquidation  proceedings  furnish  no  real  exception  to  the 
above  rules.  Their  primary  object  is  the  realization  of  the  debtor's 
assets  for  the  benefit  of  his  creditors ;  the  only  new  features  being  the 
ideal  of  equality  in  the  distribution,  and  the  restrictive  measures 
necessarily  involved  to  prevent  the  individual  creditor  from  going 
outside  the  field  of  distribution  in  order  to  attain  an  advantage  over 
his  fellows.  But  it  should  be  observed,  in  this  connection,  that  there 
are  certain  principles  of  classification  regarding  these  proceedings 
which  have  never  yet  been  overlooked  and  are  too  deeply  rooted  in 
legal  history  to  be  overturned  at  this  late  date.     Liquidation  proceed- 

"  Glenn,  Creditors'  Rights  (1915)  Chaps.  I,  III,  V  and  VI.  The  Uniform 
Fraudulent  Conveyances  Act,  which  the  writer  recently  had  occasion  to  re- 
view, (1920)  20  Columbia  Law  Review  339,  recognizes  this  proposition  by 
embracing  in   a   distinct   section    (§   2),   a   definition   of   insolvency. 

"Allen  V.  JVells  (Mass.  1839)  22  Pick.  450. 

"  See  Professor  Cook's  inquiry  into  the  operations  of  equity  in  personam 
(1915)   15  Columbia  Law  Review  37,  106,  228. 
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ings,  in  short,  must  be  either  statutory,  in  which  case  the  statute, 
read  in  the  Hght  of  history,  governs ;  or  equitable,  residing  in  a  cer- 
tain winding-up  jurisdiction  inherent  in  equity.  The  statutory  pro- 
ceedings, such  as  bankruptcy  and  corporate  dissolution,  and  those 
nowadays  exercised  by  probate  courts  over  the  estates  of  decedents, 
are  one  thing;  their  jurisdiction  is  as  broad  as  the  statute  goes.  Out- 
side of  statute,  there  is  a  liquidating  jurisdiction  of  equity;  but  that 
jurisdiction  has  fixed  rules  which  limit  it  to  certain  classes  and  no 
others,  vis. :  the  corporation,  the  limited  partnership,  and  the  estate  of 
a  decedent ;  jurisdiction  over  the  corporation  and  the  limited  partner- 
ship, indeed,  being  but  an  extension  of  a  control  which  originated  with 
estates  of  decedents.'*  In  other  words,  originally  the  jurisdiction  of 
equity  was  asserted  in  the  case  of  the  estate  of  an  insolvent  decedent ; 
to-day  by  similar  reasoning,  it  is  maintained  in  the  cases  of  insolvent 
corporations  and  of  limited  partnerships. 

But  it  does  not  go  beyond  those  limits ;  there  can  be  no  "equi- 
table receivership"  of  the  affairs  of  an  individual,  except  on  a  judg- 
ment creditor's  bill,  and  in  that  case  there  is  no  equality  in  the  dis- 
tribution. Since  the  publication  of  the  writer's  book  already  men- 
tioned, contrary  ideas  several  times  have  been  asserted,  but  on  each 
occasion  the  claim  has  been  judicially  denied.  '•'•  One  of  these  latter- 
day  cases  involved  the  reversal  of  a  lower  court  which,  with  great 
labor,  had  decided  that  equity  could  create  a  receivership  of  an  in- 
solvent individual  trader.  ^^  And  so  easy  is  it  to  overlook  historical 
considerations  that  this  unique  conclusion  was  applauded  in  a  place 
most  high. '  ^  Indeed,  as  the  writer  has  yet  to  read  any  full-hearted 
approval  of  the  action  of  the  Pennsylvania  Supreme  Court  in  revers- 
ing this  decision, '8  it  might  be  well  to  let  the  court  speak  for  itself: 

"An  inspection  of  the  bill  shows  that  it  was  filed  for  the  express 
purpose  of  securing  the  appointment  of  a  receiver  for  the  assets  of  an 
individual,  and  to  provide  for  the  management  and  disposal  of  those 
assets.  For  such  a  purpose,  the  plaintiffs  in  the  original  bill  have  no 
standing  in  an  equity  court  of  Pennsylvania.  The  supervision  and 
control  of  partnerships,  and  of  corporations,  are  recognized  heads  of 
equity  jurisdiction,  but  the  administration  of  the  affairs  of  an  in- 
dividual, sui   juris  and  compos  mentis,   is  not.     The   fact  that  an  in- 

"  Glenn,    Creditors'   Rights    (1915)    Chap.    XVI. 

''Davis  V.  Hayden  (C.  C.  A.  1916)  238  Fed.  734;  Thompson  v.  Adams 
(1906)  60  W.  Va.  463,  55  S.  E.  668;  Hogsett  v.  Thompson  (1917)  258  Pa. 
St.  85,  101  Atl.  941.  In  Davis  v.  Hayden  the  distinction  between  the  judg- 
ment creditor's  bill  applicable  to  all  debtors,  but  not  allowing  of  equality  of 
distribution,  and  the  winding-up  bill,  of  which  equality  in  distribution  is  of  the 
essence,  but  which  lies  only  against  certain  kinds  of  debtors  (Glenn,  Creditor? 
Rights  (1915)  Chapters  I  and  XVI)  is  carefully  noted.  See  also  Grant  v. 
Giuffrida  (Ct.  of  App.  D.  C.  1920)  267  Fed.  330. 

'*  Thompson's  Receivership  (1916)  44  Pa.  County  Ct.  518. 

"  (1917)  30  Harvard  Law  Review  273. 

"It  was  reviewed  in  this  magazine,  (1917)  17  Columbia  L.\w  Review  714, 
but  not   with   reference   to   the   point   discussed   in   the   text. 
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dividual  is  not  able  to  meet  his  obligations  is  not  in  itself  sufficient  to 
warrant  the  appointment  of  a  receiver  of  his  property,  or  the  issuing 
of  an  injunction  to  restrain  his  creditors  from  attempting  to  collect 
their  claims.  ...  If  the  defendant  here  is  solvent,  as  is  alleged, 
a  court  of  equity  has  no  power  to  place  his  property  beyond  the  reach 
of  his  creditors,  or  to  enjoin  them  from  resorting  to  the  remedies 
which  the  law  has  given  to  them  for  the  protection  of  their  claims.  If 
he  is  insolvent  the  law  also  provides  appropriate  means  for  the  distri- 
bution of  his  estate  for  the  benefit  of  his  creditors.  It  follows  that  the 
court  below  erred  in  appointing  receivers  for  the  property  of  defend- 
ant and  in  restraining  his  creditors  from  prosecuting  suits  at  law  or 
in  equity   against  the  defendant."** 

And  lately  it  has  been  decided  that  a  loose  statute, — some  states 
have  such  laws, — which  on  its  face  allows  any  creditor  to  obtain  a 
receivership  of  the  property  of  an  insolvent  debtor,  with  no  express 
requirement  of  a  judgment,  should  not  be  read,  having  in  mind  the 
historical  considerations  properly  applying,  so  as  to  allow  non-judgment 
creditors  to  obtain  a  chancery  winding-up  of  the  affairs  of  an  in- 
dividual. 20  Furthermore,  no  court  has  allowed  itself  to  be  deceived, 
by  virtue  of  the  fact  that  in  most  of  the  states  to-day, — with  the 
exception  of  a  few  where  jurisdiction  is  still  exercised  in  equity,  21 — 
statutes  have  transferred  to  probate  courts  the  jurisdiction  of  de- 
cedents' estates  which  was  formerly  exercised  by  equity,  into  the 
belief  that  this  new  jurisdiction  applies  to  anything  but  the  estate  of 
a  decedent.  ^^  Likewise  statutes  may  deprive  equity  of  its  liquidating 
jurisdiction  over  corporations ;  but  it  is  only  because  these  statutes 
afford  a  full  and  adequate  remedy  for  the  fair  distribution  of  assets 
among  the  creditors ;  ^3  and  therefore  when  such  statutes  can  by  their 
terms  have  no  application,  as  in  the  case  of  a  foreign  corporation  doing 
business  in  the  state  of  the  forum,  but  in  course  of  dissolution  in  its 
native  state,  the  old  equity  jurisdiction  may  still  be  asserted  as  to 
local  assets.  2* 

There  is  no  trouble  about  applying  these  rules  to  insurance  on 
the  debtor's  property.  And  to  demonstrate  this,  the  easiest  case  to 
take  first  is  that  of  the  creditor  who  wishes  to  insure,  by  way  of  a 
fire  or  marine  policy,  the  collateral  he  holds  for  his  debt. 

That  the  secured  creditor  may  lawfully  effect  such  insurance,  and 
recover  in  case  of  loss,  has  never  been  doubted,  ^s     it  matters  not  how 


"Hogsett  v.   Thompson,  supra,  footnote   15,  at  page  93. 

"  Thompson  v.  Adams,  supra,  footnote  15;  Davis  v.  Hayden,  supra,  footnote  15. 

"  Such  as  Virginia,  West  Virginia,  and — in  a  measure — Georgia.  See 
Smith  V.  Jennings  (C.  C.  A.   1915)   238  Fed.  48. 

"See  Matter  of  Heinze    (1917)    179  App.   Div.   453,    165   N.   Y.   Supp.    1017. 

"Bliven  V.  Peru  Co.  (N.  Y.  1881)  9  Abb.  N.  C.  205;  Hitch  v.  Hawley 
(1892)    132  N.  Y.  212,  30  N.   E.  401. 

'* Mitchell' V.  Banco,  etc.   (1920)    192  App.  Div.   720,   183  N.  Y.   Supp.  446. 

"Hill  V.  Secretan  (1798)  1  B.  &  P.  315;  Ins.  Co.  v.  Stinson  (1880)  103 
U.  S.  25. 
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good  the  mortgagor  may  be  for  the  debt,  *«  nor  how  much  other  col- 
lateral the  creditor  may  also  hold,  ^^  the  creditor  still  may  insure  the 
particular  collateral.  All  he  needs  to  show  is  that  by  operation  of 
law  or  by  contract  the  property  is  affected  by  his  lien:  by  contract  as 
in  the  case  of  a  mortgage  or  pledge,  by  law  as  in  the  case  of  a 
mechanic's  lien  or  an  admiralty  lien,  of  which  more  will  be  said  later^. 
Of  course  if  the  debtor  has  no  title  there  is  nothing  for  the  creditor 
to  insure ;  water  cannot  rise  higher  than  its  source,  as  the  defeated 
plaintiff  might  have  recited  when  he  learned  that  he  could  take 
nothing  by  virtue  of  a  marine  policy  on  a  vessel,  whose  captain  indeed 
was  indebted  to  the  plaintiff  but  unfortunately  had  no  property  right 
in  the  ship,  ^s 

This  directs  us  to  an  equally  clear  proposition,  that  without 
security  a  creditor  cannot  insure  until  he  gets  judgment.  A  simple 
creditor,  whether  by  bond,  note  or  contract,  cannot  lawfully  insure  a 
stick  or  stone  of  his  debtor's  estate  unless  he  has  acquired  a  lien 
thereon  by  way  of  conveyance  or  by  operation  of  law.  ^^  Having  no 
security,  he  gets  no  right  to  insure  until  he  procures  judgment  on  his 
claim;  it  is  only  after  that  point  has  been  passed  that  he  is  in  a  posi- 
tion to  insure  anything  of  his  debtor's.  ^^  "It  certainly  would  not  be 
claimed,"  said  a  New  York  court,  ^^  "that  a  mere  simple  contract 
creditor  could  obtain  a  valid  insurance  of  his  debt  from  a  fire  insur- 
ance company.  The  creditor  must  have  an  interest  in  the  real  estate  to 
authorize  him  to  insure."  This  is  illustrated  by  the  two  English 
cases  of  Stainbank  v.  Fenning  ^^  and  Moran  v.  Uziclli.  '^  In  the 
first  of  these  cases  it  was  held  that  a  party  furnishing  supplies  to  a 
ship  had  no  insurable  interest  in  her.  But  in  the  second  case,  it  ap- 
pearing that  the  ship  was  foreign  owned,  an  admiralty  lien  arose 
upon  the  ship  itself,  thus  giving  the  plaintiffs  an  insurable  interest  upon 
which  they  could  recover  in  case  of  the  ship's  loss.  In  the  words  of 
Walton,  J.,  "all  that  the  unsecured  creditor  has  is  an  expectation."  More 
than  that  he  has  not  until  he  reduces  his  debt  to  judgment. 

And  even  when  the  creditor  gets  judgment  there  is  still  a  possi- 
bility of  question.  A  judgment,  at  common  law,  simply  gave  the 
right  to   issue   execution ;  the  actual   realization   of   the  debt,   by  levy 

*  Carter  v.  Humboldt  Ins.  Co.   (1861)    12   la.  287. 

"  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.   Co.,  supra,   footnote  3. 

''Loivry   v.   Bourdieu    (1780)    2   Dougl.   468. 

^  Creed  v.  Sun  Fire  Office  (1893)  101  Ala.  522,  14  So.  323;  Leight  v.  Mut. 
Fire  Ins.  Co.   (1895)    169  Pa.  St.  310,  32  Atl.  439. 

''Spare  v.  Home  Mut.  Ins.  Co.  (C.  C.  1883)  15  Fed.  707;  Grevemeyer  v. 
Mut.  Ins.  Co.  (1869)  62  Pa.  St.  340;  Vancouver  Nat.  Bk.  v.  Law  Union,  etc. 
Co.  (C.  C.  A.  1907)  153  Fed.  440;  Stainbank  v.  Fenning  (1851)  11  C.  B.  Sir 
Foster  V.  Van  Reed,  supra,  footnote  3 ;   Loivrv  v.  Bourdieu,  supra,  footnote  28. 

''Foster  v.  Van  Reed  (N.  Y.  1875)  5  Hun  321,  325;  reversed  on  other 
points,   supra,   footnote   3. 

"Supra,   footnote  30. 

''[1905]   2  K.   B.  555. 
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and  sale,  being  another  step.  After  levying,  the  creditor  has  some- 
thing to  insure,"*  but  what  of  his  rights  prior  to  actual  levy? 

By  statute  in  many  of  our  states,  a  judgment  constitutes  a  Hen 
on  real  property ;  but  these  statutes  also  generally  provide  that  per- 
sonal property  shall  first  be  applied  to  the  satisfaction  of  judgments. 
Under  such  circumstances  the  question  whether  a  judgment  creditor 
can  insure  his  debtor's  real  estate,  simply  because  of  the  entry  and 
docketing  of  a  judgment,  has  led  to  some  differences  of  opinion.  It 
seems  to  be  true,  as  stated  by  one  court,  that  up  to  the  date  of  its 
decision  "no  case  had  been  found  in  which  it  was  held  that  a  judg- 
ment creditor,  by  reason  simply  of  his  lien  on  the  judgment  debtor's 
property,  has  an  insurable  interest  thereon."  ^^  And  in  Pennsyl- 
vania it  has  been  held  that  the  mere  docketing  of  a  judgment  does 
not  give  a  creditor  anything  on  which  he  can  effect  insurance. "® 
After  referring  to  the  fact  that  a  judgment  is  a  general  and  not  a 
specific  lien,  the  Pennsylvania  court  says:  "If  there  be  personal  prop- 
erty of  the  debtor,  it  is  to  be  satisfied  out  of  that.  If  there  be  not, 
then  it  is  a  lien  on  all  his  real  estate  without  discrimination,  and 
hence  the  plaintiff  is  not  interested  in  the  property  as  property,  but 
only  in  the  lien."  This  reasoning,  however,  seems  a  little  sharp,  but 
it  is  in  line  with  another  decision  of  the  same  court,  where  the  plaintiff, 
the  owner  of  a  turnpike,  insured  a  bridge  belonging  to  the  county, 
which  constituted  a  necessary  link  in  the  turnpike.  The  court  held 
that  the  plaintiff  could  not  recover  for  loss  of  the  bridge  because  it 
had  insured  the  bridge  as  a  bridge,  instead,  as  has  been  suggested,  of 
taking  out  a  use  and  occupation  policy  based  on  the  loss  of  tolls  to 
the  turnpike  which  would  continue  as  long  as  the  bridge  remained 
unrestored. "'  A  much  sounder  view  is  expressed  in  a  Federal  case, 
that  a  judgment  creditor  may  lawfully  insure  at  the  moment  of  enter- 
ing judgment,  but  in  case  of  loss  he  must  show  "that  at  the  time  of  the 
fire  the  amount  of  the  judgment  could  not  otherwise  have  been  made 
on  an  execution  against  the  property  of  the  judgment  debtor."  In 
short,  if  there  is  other  property  at  that  moment  of  time  out  of  which 
the  judgment  can  be  made,  "the  creditor  has  sustained  no  loss  and 
can  recover  nothing  from  the  insurer.  His  contract  was  against  loss 
to  himself  by  fire,  not  his  debtor."  ^^ 

The  words  just  quoted  suggest  the  vital  distinction  between  the 
case  where  the  creditor  insures  the  debtor's  property  and  the  case 
where  the  debtor  insures  it  himself.  A  contract  between  a  debtor  and 
an  insurance  company  is  simply  an  asset  of  the  debtor,  and  the  creditor 
cannot  reach  it  except  by  direct  proceedings  under  the  judgment.     Even 

'^Donnell  v.  Donnell    (1894)    86  Me.  518,  30  Atl.  67. 

**  Spare  v.  Home  Mut.  Co.,  supra,  footnote  30. 

"  Grevemeyer  v.  Ins.  Co.,  supra,  footnote  30. 

"Farmers  Mut.  Co.  v.  New  Holland  Co.  (1888)   122  Pa.  St.  Z7,  15  Ad.  563. 

**  Spare  v.  Home  Mut.  Co.  supra,  footnote  30,  at  page  711. 
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if  he  has  actually  levied  on  property,  his  levy  docs  not  in  and  of  itself 
cover  the  proceeds  of  any  policy  thereon  which  the  debtor  meanwhile  may 
have  procured ;  such  funds  he  can  reach  as  equitable  assets  only  by 
way  of  a  judgment-creditor's  bill.  ^®  The  only  other  way  for  a  creditor 
to  reach  the  debtor's  fire  or  marine  insurance  is  by  showing  that  the 
debtor  has  assigned  it  to  him,  or  has  made  him  the  beneficiary  of  the 
policy.  *^  By  virtue  of  such  reasoning,  the  proceeds  of  a  mortgagor's 
insurance  go  to  the  mortgagee  if  it  appears  that  the  mortgagor  had 
agreed  to  make  this  insurance  for  the  mortgagee's  benefit.*^  It  is  also 
conceivable  in  such  a  case,  that  prior  lienors  may  themselves  claim  the 
money  *^  but,  in  the  absence  of  any  such  agreement,  no  lienors  have  any 
interest  in  the  insurance  or  its  fruits. ^^ 

Thus  the  relation  of  debtor  and  creditor,  in  its  primary  aspects 
of  security  and  no  security,  judgment  and  no  judgment,  fits  in  per- 
fectly with  the  law  covering  such  insurance  as  the  creditor  may 
secure  on  the  property  of  the  debtor.  Nor  does  the  line  of  logic  dis- 
appear when  we  consider  liquidation  proceedings.  In  all  such  cases 
the  distinguishing  features  are,  first  of  all,  the  ideal  of  equality  of 
distribution  and,  as  one  of  the  means  of  attainment,  the  creation  of  a 
common  representative  of  the  creditors  at  large,  such  as  a  receiver  or 
a  trustee  in  bankruptcy ;  it  being  of  note  that  under  the  probate  laws  of 
most  states,  the  executor  or  administrator  has  likewise  that  status.  *^ 
Also,  there  is  a  liquidating  point,  so  to  speak,  when  the  estate  becomes  dedi- 
cated in  law  to  the  payment  of  debts.  In  bankruptcy  it  is  the  adjudica- 
tion;  with  an  equity  receivership,  it  is  the  appointment  of  the  receiver; 
and  with  a  decedent,  it  is  the  date  of  his  death.  "A  dead  man's  estate, 
in  short,  is  primarily  a  fund  with  which  to  pay  his  debts."  *^  What 
is  the  response  of  insurance  law  to  these  principles? 

Very  prompt,  in  the  case,  as  before,  of  insurance  on  the  debtor's 
property.  Until  the  liquidating  point  is  reached,  the  debtor  still  has 
something  to  insure ;  and  therefore,  until  an  adjudication  of  bank- 
ruptcy has  been  made,  the  trader  against  whom  a  petition  has  been 
filed  may  properly  effect  insurance  for  his  own  account.  Nay  more, 
his  right  to  insure  continues  until  the  creation  of  a  representative  of 

"Not  attainable  by  levy, — Donnell  v.  Donnell,  supra,  footnote  34;  St. 
Paul  Ins.  Co.  v.  Brunswick  Grocery  Co.  (1901)  113  Ga.  786,  39  S.  E.  483; 
IVesttninster  Fire  Office  v.  Glasgow,  etc.  Society  (1888)  13  A.  C.  699.  But 
is  reachable  by  judgment  creditor's  bill  or  statutory  substitutes  therefor, — 
Mapes  V.  Coffin  (N.  Y.  1835)  5  Paige  296;  Lewenstein  v.  Forman  (1916)  223 
Mass.  325,  111   N.  E.  962. 

**  Vancoui'er  Bank  v.  Law  Union,  etc.  Co.,  supra,  footnote  30;  Leinkauf  v. 
Colman  (1888)  110  N.  Y.  51,  17  N.  E.  389;  Spare  v.  Home  Mut.  Ins.  Co.  (C.  C. 
1883)  17  Fed.  569. 

*^The  Conveyor  (D.  C.  1906)  147  Fed.  586;  Leinkauf  v.  Colman,  supra. 
footnote  40. 

**  The  Conveyor,  supra,  footnote  41. 

"Bright  Grocery  Co.  v.  Lindsey  (D.  C.  1915)  225  Fed.  257,  distinguishing 
The  Conveyor,  supra,  footnote  41. 

**  Glenn,  Creditors'  Rights    (1915)    Chapters   XVI.  XVII.  XIX,  passim. 
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the  creditors,  even  though  that  representative  may,  as  in  the  case  of 
bankruptcy,  acquire  by  virtue  of  his  appointment  a  statutory  title  to 
the  estate  which  relates  back  to  the  adjudication ;  nor  does  the  inter- 
vention of  this  ex  post  facto  title  breach  the  warranty  against  a 
change  of  title  or  interest.  *®  It  is  also  true  that  any  sort  of  creditor's 
representative,  though  he  hold  but  the  office  of  temporary  receiver, 
may  insure  the  estate  in  his  charge.  ^"^  The  general  representative 
thus  having  the  right  to  insure  in  behalf  of  all  the  creditors,  it  would 
be  logical  to  conclude  that  no  individual  creditor  has  any  such  privi- 
lege. ^^  However,  there  may  be  an  interval  between  the  liquidating 
point  and  the  appointment  of  the  creditor's  representative.  As  we 
have  seen,  this  does  not  cut  off  the  right  of  the  debtor  to  insure;^® 
and  it  also  .seems  proper  to  allow  individual  creditors  to  insure  as 
well.  '''^  Yet  there  should  be  the  corollary  that  whoever  thus  singly 
insures,  whether  it  be  the  debtor  or  the  individual  creditor,  should  be 
decreed  to  hold  the  proceeds  for  the  benefit  of  the  estate. 

With  that  proviso, — and  no  authority  has  been  found  against  it, — 
we  have  completed  our  inquiry  into  the  nature  of  creditor  insurance 
on  property ;  and  we  have  found  in  it  nothing  inconsistent  with  the 
doctrine  of  creditors*  rights,  nor  anything  that  does  not  illustrate  the 
simple  rules  of  which  that  doctrine  is  made.  The  creditor's  capacity 
to  insure  the  debtor's  property  is  simply  the  image  of  the  right  to 
realize  upon  the  property,  and  tliere  is  no  distortion  of  the  likeness 
in  any  aspect  of  insurance  law.  Nor  is  the  logic  different  when  the 
debtor  insures  the  property.  Then  the  creditor's  right  to  the  policy 
or  its  proceeds  is  no  greater  and  no  less  than  his  right  to  any  other 
asset  of  the  debtor's;  he  takes  nothing  unless  either  he  can  seize  the 
contract  by  appropriate  steps  at  the  foot  of  a  judgment,  or  he  can 
show  an  assignment  from  the  debtor  or  that  the  latter  has  made 
him  the  payee  of  the  contract, — the  "beneficiary  of  the  policy",  to 
use  the  phrase  of  insurance  law. 

The  last  raises  a  question  always  present  with  life  insurance. 
There  is  no  difficulty  with  either  kind  of  insurance,  whether  it  be  on 
the  debtor's  property  or  on  his   life,  if   the  debtor  has   assigned   the 

^^Underground  Electric  Rys.  v.  Owsley  (1909)  176  Fed.  26. 

"^Puller  V.  Jameson  (1904)  98  App.  Div.  53,  90  N.  Y.  Supp.  456,  affd. 
(1906)  184  N.  Y.  605,  77  N.  E.  1187;  Fuller  v.  Ins.  Co.  (1903)  184  Mass.  12, 
67  N.  E.  472. 

"Herkimer  v.  Rice  (1863)  27  N.  Y.  163;  Reilley  v.  Buffalo  Ins.  Co. 
(1914)   86  Misc.  69,  147  N.  Y.  Supp.   1086. 

**  "Every  creditor  of  an  estate  held  by  an  executor  or  trustee  has  an  in- 
terest in  the  preservation  of  that  property,  but  it  by  no  means  follows  that  he 
has  an  insurable  interest  in  his  own  name.  The  executor  or  trustee  represents 
the  creditor,  and  his  interest  may  and  should  be  protected  by  an  insurance  in 
the  name  of  such  executor  or  trustee."  Bishop  v.  Clay  Ins.  Co.  (1881)  49 
Conn.   167,   174. 

*"  Supra,    footnote    46. 

^  Rohrbach  v.  Gerinania  Co.  (1875)  62  N.  Y.  47  (Creditor  of  decedent's 
estate  prior   to   issuance   of   letters   of   administration). 
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policy  to  the  creditor,  or  has  made  him  the  beneficiary  of  it,  in  order 
to  secure  the  debt.  Such  dealings  in  a  life  policy  are  of  every-day 
occurrence ;  these  contracts  are  recognized  as  commercial  assets,  and 
hence  the  debtor  should  be  able  to  alien  or  pledge  his  life  insurance 
as  freely  as  any  other  of  his  assets.  To  this  the  Supreme  Court  has 
finally  come,  at  last  conforming,  after  many  dicta  to  the  contrary, 
with  the  rule  in  force  in  England  and  most  of  our  states.  ^^  And, 
as  we  have  seen,  the  debtor  may  make  the  creditor  the  beneficiary  of 
a  fire  or  marine  f>olicy,  or  assign  the  policy  to  him  as  security  for  the 
debt.  Provisions  of  the  policy  forbidding  such  treatment  may  bar 
recovery,  but,  if  the  underwriter  should  waive  the  condition,  it  is  not 
for  the  debtor  to  deny  the  creditor's  title.  ^^  Decisions  allowing  the 
debtor  to  make  the  creditor  the  beneficiary  of  a  fire  policy,  or  to 
assign  the  policy  to  him,  in  final  analysis  reduce  themselves  to  the 
proposition  that  the  debtor  has  given  the  creditor  a  lien  on  the  policy 
as  security  for  his  debt ;  in  other  words,  the  creditor's  right  to  the 
insurance  rests  on  a  contract  of  hypothecation  such  as  he  must  have, 
in  the  absence  of  a  judgment,  when  he  seeks  the  right  to  dispose  of 
any  portion  of  his  debtor's  property.  ^  Therefore  in  any  such  case 
the  creditor's  recovery  is  for  the  benefit  of  the  debtor  to  the  extent 
that  the  recovery  may  exceed  the  amount  of  the  debt.  Nor  is 
there  any  difficulty  in  law  about  a  debtor's  policy  of  life  insurance 
constituting  assets  for  his  creditors.  The  difficulties  of  realizing  on 
such  an  asset  are  inherent  in  its  nature,  because  it  is  a  contract  of 
most  peculiar  terms;  but,  so  far  as  any  such  contract  can  be  made  to 
produce  value  for  creditors,  the  courts,  aided  by  such  statutes  as  the 
Bankruptcy  Act,  find  nothing  in  the  law  of  creditors'  rights  to  pull 
them  short.  ^'' 

So  far  life  and  fire  insurance  equally  adjust  themselves  to  the 
law  of  creditors'  rights.  But  an  immediate  departure  is  made  when 
we  consider  the  right  of  the  creditor  to  insure  the  debtor's  life,  or, 
what  amounts  to  the  same  thing,  to  have  the  debtor  himself  effect  the 

'^Grigshy  v.  Russell  (1911)  222  U.  S.  149,  32  Sup.  Ct.  58;  infra,  footnote  54. 

"  Leinkauf  v.  Coleman,  supra,  footnote  40,  is  a  case  of  this  sort. 

"Bruce  v.  Garden  (1869)  L.  R.  5  Ch.  App.  22.  With  the  mortgagee  clause,  the 
rule  is  likewise  clear.  The  mortgagee  may  sue  alone,  treating  himself  as  holding  the 
surplus  as  trustee  for  the  mortgagor,  Cone  v.  Niagara  etc.  Co.  (1875)  60  N.  Y.  619, 
or  the  two  may  join,  IVinne  v.  Niagara  etc.  Co.  (1883)  91  N.  Y.  185,  or,  if  the  mort- 
gagee refuses  to  sue,  the  mortgagor  may  sue  alone,  joining  the  mortgagee  as  a 
party  defendant.  Lewis  v.  Guardian  Insurance  Co.  (1905)  181  N.  Y.  392,  74  N.  E. 
224.  Of  course  as  long  as  any  part  of  the  secured  debt  remains  the  mortgagee  is  a 
necessary  party  to  any  suit.  McDowell  v.  St.  Paul  Co.  (1913)  207  N.  Y.  482.  101 
N.  E.  457;  but.  if  the  mortgage  has  been  paid,  then  the  mortgagor  may  sue  alone, 
and  need  not  join  the  mortgagee.  North  British,  etc.  Co.  v.  Rose  (C.  C.  A. 
1916)    228  Fed.   290. 

"•See  Glenn.  Creditors'  Rights  (1915)  §§  53-6.  As  to  possible  diflFerence 
between  the  rights  of  creditors  under  the  national  Bankruptcy  Act  and  the 
right  of  the  judgment  creditor,  see  Chelsea  Bank  v.  Travelers  Ins.  Co.  (1916) 
173  App.  Div.  829,  160  N.  Y.  S.  225. 


220  COLUMBIA  LAW  REVIEW 

insurance,  naming  the  creditor  as  beneficiary,  with  no  agreement  that 
the  policy  shall  stand  merely  as  security   for  the  debt. 

There  we  find  hopeless  variances,  all  of  which  are  well  described 
in  a  recent  volume  of  this  Review.  ^*  First  of  all,  the  debt  may  be 
paid  before  the  policy  of  insurance  falls  in.  May  the  creditor  still 
recover  on  the  insurance?  Originally  in  England  it  was  held  that  he 
could  not ;  ^*  but  that  was  overruled  later,  and  recovery  was  allowed 
though  the  debtor  owed  nothing  at  the  time.  •"»"  Second,  the  debt 
may  exist  at  the  time  of  the  debtor's  death  and  yet  there  may  be  such 
a  disparity  between  the  debt  and  the  insurance  as  to  prevent  recovery.  ^" 
But  if  there  is  not  so  great  a  disparity  as  that,  and  still  there  is  an 
excess  of  insurance  over  the  debt  plus  premiums  paid  by  the  creditor 
with  interest  thereon,  there  is  quite  a  difference  of  opinion  as  to 
whether  the  surplus  should  go  to  the  creditor.  One  line  of  cases  ^* 
gives  the  creditor  the  surplus,  another  gives  it  to  the  debtor's  estate,  ^^ 
while  in  Pennsylvania  the  amount  of  the  creditor's  insurance  cannot 
lawfully  exceed  the  debt,  plus  future  premiums,  estimated  according 
to  the  tables  of  mortality,  and  interest  on  debt  and  premiums.  ^^ 

This  conflict  of  opinion  in  the  case  of  life  insurance  bears  sharp 
contrast  with  the  steady  logic  which,  as  we  have  seen,  governs  in  all 
cases  of  property  insurance.  But  there  would  be  no  conflict  of  opinion 
if  due  respect  were  given  to  a  certain  diflference,  between  the  two 
kinds  of  insurance,  which  is  obscured  by  failure  to  view  the  case  from 
the  standpoint  of  creditors'  rights.  For  the  distinction  lies  wholly  in 
a  conception  of  such  rights,  not  in  any  theories  of  insurable  interest. 
Those  theories  have  their  place  in  such  a  discu.ssion,  but  they  are 
underlaid  by  the  simple  rules  governing  the  relation  of  creditor  to 
debtor,  which  have  already  been  outlined. 

Since  the  creditor  has  no  interest  in  anything  of  the  debtor's 
until  he  acquires,  by  contract,  levy  or  liquidation  proceedings,  the 
right  to  realize  his  debt  out  of  the  thing  in  question,  obviously  the 
right  of  realization  can  aflfect  nothing  that  is  not  property.  From 
this  it  follows  that  the  life  of  the  debtor  cannot  constitute  an  asset 
available  for  the  creditor.  In  the  states  of  the  old  South,  prior  to  the 
Civil  War,  the  life  of  a  slave  was  available  for  creditor  insurance, 
because  the  slave  could  be  taken  in  execution  against  his  owner;  but 
the  life  of  his   free  master  was  not  the  property  of  anyone  else  and 

"Edwin  W.  Patterson,  Insurable  Interest  in  Life  (1918)  18  Columbia  Law 
Review   381. 

""Godsall  V.  Bolder 0   (1807)   9  East  72. 

'*Dalby  v.  London,  etc.  Insurance  Co.  (1854)  15  C.  B.  365. 

"Cammack  v.  Lewis  (U.  S.  1872)  15  Wall.  643  (Insurance  $3,000,  debt 
$70)    and  other   cases   cited   in    Professor   Patterson's   essay,   supra,   footnote   54. 

"Headed  by  Rittler  v.  Smith   (1889)  70  Md.  261,   16  Atl.  890. 

"Headed  by  Cheeves  v.  Anders   (1894)   87  Tex.  287,  28  S.   W.  274. 

**Wheeland  v.  Atwood  (1899)  192  Pa.  St.  237,  43  Atl.  946.  See 
Professor    Patterson's    article,   supra,    footnote    54,    for   other    authorities. 
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could  not  be  made  such  by  any  act  or  deed.  And  so  far  have  the 
courts  gone  with  this  train  of  thought,  that  long  ago  it  was  settled 
that  creditors  have  no  interest  even  in  that  attribute  of  every  man's 
life,  his  productive  capacity.  His  labor  does  not  belong  to  them ;  and 
so  no  fraudulent  transfer  has  occurred  if  the  effects  of  his  labor 
appear  in  the  enrichment  of  a  third  party's  estate.  ^^  Likewise  his 
person  is  sacred.  Subject  to  body  execution  it  may  be,  but  the  object 
of  that,  as  previously  said,  is  to  coerce  payment ;  and,  save  to  take 
him  under  a  writ  of  body  execution,  no  oflficer  may  lay  hands  upon 
the  debtor;  even  though  he  may  have  valuables  on  his  person,  the 
turn-over  of  these  can  be  effected  only  through  the  coercive  processes 
which  equity's  ancillan,'  aid  may  afford.  ^^  But  coercive  measures 
to  induce  payment  or  turn-over  of  property,  cannot  be  reflected  in 
anything  that  savors  of  value.  Just  because  you  can  possibly  nag  a 
man  into  paying  his  debt,  it  does  not  follow  that  his  life  is  worth  the 
debt.  One's  personal  liberty  is  not  the  measure  of  his  span  of  life; 
and  even  the  physical  proceedings  involved  in  a  body  execution  or  a  con- 
tempt order  leave  a  choice  to  the  debtor;  a  choice,  it  is  true,  between 
obedience  and  imprisonment,  but  still  a  choice.  The  annals  of  the  Fleet 
and  the  Marshalsea  all  remind  us  that  neither  the  debtor's  measure  of 
life,  nor  his  predilection  for  liberty,  has  such  exact  relation  to  the  prob- 
ability of  payment  as  to  make  the  one  computable  in  terms  of  the  other. 

Consequently  the  insurance  aspects  of  a  man's  life  cannot,  by 
any  stretch  of  the  legal  imagination,  be  considered  as  inuring  to  the 
benefit  of  his  creditor.  The  debtor's  life  has  in  it  nothing  in  which 
a  third  person  can  feature  a  property  right.  One  can  value  his  own 
life  at  what  he  pleases  for  purposes  of  insurance,  ^  but  it  does  not 
follow  that  it  has  the  slightest  value,  from  a  property  standpoint, 
for  anyone  else.  Certainly,  so  far  as  the  creditor  is  concerned,  the 
debtor's  life  has  no  value,  because  nothing  can  be  directly  made  of  it 
by  any  process  of  realization  known  to  our  law. 

In  reaching  this  conclusion  we  have  not  overlooked  the  practical 
interest  that  a  debtor's  life  and  activities  may  have  for  his  creditor. 
It  often  goes  hard  \\-ith  the  creditor  that  death  has  closed  in  upon  a 
capable  mind  and  dammed  the  channels  of  its  activities,  before  results 
could  appear  in  the  enlargement  of  an  estate  sufficiently  to  meet  the 

"Glenn,   Creditors'  Right's    (1915)    §   28. 

"  Consequently  the  clothes  upon  his  person  and  even  ornaments,  such  as 
rings,  cannot  be  taken  off  his  person  by  the  writ.  Bumpus  v.  Maynard  (N.  Y. 
1861)  38  Barb.  626.  "For  instance,  not  only  wearing  apparel,  but  a  watch  or 
a  jewel,  worn  on  the  person,  is,  for  the  time  being,  privileged  from  being 
taken  under  distress  for  rent,  or  attachment  on  mesne  process,  or  execution 
for  debt,  or  writ  of  replevin."  Union  Pac.  Ry.  v.  Botsford  (1891)  141  U. 
S.  250.  251,   11    Sup.   Ct.   1000. 

**  "One  thing  may  be  taken  as  settled,  that  every  man  has  an  interest  in 
his  own  life  to  any  amount  in  which  he  chooses  to  value  it,  and  may  insure  it 
accordinglv."  Shaw.  C.  J.,  in  Loomis  v.  Eagle  Life  Ins.  Co.  (1856)  72  Mass. 
396,  399.    See  also  Fidelity,  ePc.  Co.  v.  Jeffords  (C.  C.  A.  1901)   107  Fed.  402. 
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obligations  that  a  too  sanguine  temperament  had  created.  But  it  is 
not  a  necessary  conclusion  that  the  creditor  has  any  interest  in  the 
debtor's  life  which  he  can  logically  insure.  Quite  as  aggravating  a 
case  can  be  made  out  for  the  non- judgment  creditor  without  security 
who  sees  his  debtor's  warehouse  go  up  in  flames.  In  each  case  the 
creditor  loses,  but  in  neither  case  has  he  anything  to  insure.  The 
only  sound  thought,  therefore,  which  any  such  situation  suggests  is 
that  the  results  of  causes  must  not  be  confused  with  causes  them- 
selves. Just  because  you  may  suffer  financially  by  the  loss  of  a  life 
or  the  destruction  of  an  object,  it  does  not  follow  that  the  life  was 
yours,  or  that  you  owned  the  thing  whose  remains  are  all  that  you 
now  see.  The  conditions  of  human  intercourse  are  too  complex  for 
that. 

Thus  the  case  where  the  creditor  insures  the  debtor's  life  does 
not  respond  to  the  law  of  creditors'  rights  because  it  is  not  within 
that  law.  The  circumstance  that  tlie  party  effecting  the  insurance  is 
a  creditor  is  therefore  merely  an  accident, — he  might  just  as  well  be 
a  nephew  or  a  friend, — and  the  case  is  not  one  of  creditors'  rights  at 
all.  Logically  the  inquiry  could  be  closed  at  this  jwint ;  but  the  con- 
flict of  authority  in  such  cases,  on  which  observation  has  already 
been  made,  justifies  what  is  to  follow. 

Such   cases,    being   not   cases    of    creditors*    rights,    are    therefore 
fitly  to  be  governed  by  the  principles  of  insurance  law.     That  branch 
of  law  has  a  very  apposite  rule  for  such  matters, — the  doctrine  of  in-   M 
surable  interest.     But,   in   order  to   appreciate   its   present  application, 
a  few  words  as  to  this  doctrine  will  be  in  order. 

When  insurance  law  was  taking  form,  the  situation  would  have 
allowed  of  anyone's  life  or  goods  being  insured  by  the  veriest  stranger. 
Originally,  as  Parke,  B.,  has  shown  us,  ^*  the  idea  of  the  insurance 
contract  was  perverted  for  purposes  of  sheer  gaming,  and  this  occurred 
in  the  case  of  marine  policies  as  well  as  with  life  insurance.  In 
short,  one  party  would  bet  another  that  a  certain  ship  would  not  en- 
counter the  perils  of  the  seas,  or  that  a  man  would  not  die,  without 
either  gamester  having  the  slightest  interest,  using  that  word  in  its 
broadest  meaning,  in  either  the  ship  and  its  voyage,  or  the  man  and 
his  well-being.  Statutes  in  England,  to  which  Baron  Parke  refers, 
forbade  the  enforcement  of  such  contracts  except  where  the  insured  had 

^Dalby  v.  Ins.  Co.,  supra,  footnote  56.  "Policies  on  maritime  risks  were 
afterwards  used  improperly,  and  made  mere  wagers  on  the  happening  of 
those  perils.  This  practice  was  limited  by  [1746]  19  Geo.  II,  c.  Z7,  and  put 
an  end  to  in  all  except  a  few  cases.  But,  at  common  law,  before  this  statute 
with  respect  to  maritime  risks,  and  the  [1774]  14  Geo.  Ill,  c.  48,  as  to  in- 
surance on  lives,  it  is  perfectly  clear  that  all  contracts  for  wager-policies,  and 
wagers  which  were  not  contrary  to  the  policy  of  the  law,  were  legal  con- 
tracts .  .  .  The  statute  recites,  that  the  making  insurances  on  lives  and 
other  events  wherein  the  insured  shall  have  no  interest,  hath  introduced  a  mis- 
chievous kind  of  gaming",  etc.  Dalhy  v.  Ins.  Co.  supra,  footnote  56,  at  page 
387;  Professor  Patterson's  article,  supra,  footnote  54. 
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an  interest  in  the  vessel  or  the  life  constituting  the  subject  matter  of  the 
contract.  By  reason  of  the  year  of  its  enactment  the  latter  of  tliese 
statutes  did  not  pass  to  us  with  our  common  law  inheritance,  but  that  is 
immaterial  in  view  of  the  position  of  our  courts  that  they  will  refuse  to 
enforce  gambling  contracts  on  grounds  of  public  policy,  entirely  irre- 
spective of  statute  law.  ^"^ 

Now,  the  application  of  this  doctrine  could  not  be  uniform  be- 
cause of  the  fact  that  has  already  presented  itself  to  our  own  inquiry. 
Insurances  like  those  against  fire  and  the  perils  of  the  seas  cover 
things  which  are  capable  of  ownership,  whereas  insurances  on  lives 
touch  something  that  has  no  attribute  of  property.  Furthermore,  the 
thought  of  property  carries  with  it  the  idea  of  value,  whereas  that 
which  is  not  property  cannot  force  any  such  proposition  upon  the 
judicial  mind. 

This  distinction  led  to  important  results.  With  property  insur- 
ance the  courts  had  always  tied  up  the  doctrine  of  insurable  interest 
with  the  proposition  of  loss.  No  man  can  lose  through  the  destruc- 
tion of  something  that  he  does  not  own,  and  hence  the  thought  of  loss 
carries  us  straight  back  to  the  idea  of  ownership;  and  thus  insur- 
ances of  the  class  of  fire  and  marine  always  were  contracts  of  indem- 
nity. *^^  Such  was  always  the  rule ;  and  hence  the  only  way  of  writing 
a  gaming  policy  in  fire  or  marine  insurance  was  to  insert  the  words 
"interest  or  no  interest."  In  the  absence  of  such  words  the  policy 
was  one  of  indemnity,  and  always  so  construed.  ®'  The  statute  to 
which  Baron  Parke  refers,  therefore,  simply  forbade,  so  far  as  fire 
and  marine  policies  were  concerned,  the  insertion  of  the  words  "interest 
or  no  interest",  and  left  them  contracts  of  indemnity  as  they  always 
were  without  such  words.  The  insured  recovers  on  such  a  policy  to 
the  extent  of  his  loss,  and  the  measure  of  his  loss  is  the  extent  of  his 
ownership.  There  may  be  many  different  interests  in  the  same 
physical  object;  and,  against  fire  burning  it  or  the  perils  of  the  sea 

"  "Although  the  statute  has  never  been  taken  as  a  part  of  our  law,  this 
rule  was  generally  followed  in  this  country,  as  declaratory  of  the  common  law." 
Crotiin  V.  Vermont  bus.  Co.  (1898)  20  R.  I.  570,  40  Atl.  497.  "In  discussing 
the  question  in  this  Commonwealth,  we  are  to  consider  it  solely  as  a  ques- 
tion at  common  law,  unaffected  by  the  St.  of  14  G.  3,  c.  48,  passed  about  the 
time  of  the  commencement  of  the  Revolution,  and  never  adopted  in  this 
state."  Loomis  v.  Eagle  etc.  Co.  supra,  footnote  63,  at  page  398.  The  same 
idea  was  applied  to  other  sorts  of  gambling  contracts.  Irwin  v.  IVilliar 
(1884)    110  U.  S.  499,  4  Sup.  Ct.  160. 

"  "The  whole  insurance  system  rests  on  indemnity  for  loss  to  the  insured, 
and  where  there  is  no  loss  of  course  there  is  no  need  for  indemnity;  and 
therefore  there  must  be  some  interest  in  the  premises  burnt  at  the  time  of  the 
fircj^  otherwise  there  can  be  no  recoverj'."  Monroe  v.  Southern  Mut.  Ins.  Co. 
(1879)  63  Ga.  669,  671.  "The  contract  is  regarded  as  one  for  an  indemnity 
to  the  amount  insured,  and  unless  the  insured  has  an  interest  at  the  time  of 
the  loss,  he  is  not  damnified  and  cannot  be  entitled  to  recover."  Murdock  v. 
Chenango  Co.   (1849)   2  N.  Y.  210,  216. 

"Saddlers'  Co.  v.  Badcock  (1743)  2  Atk.  554;  Lynch  v.  Dalzell  {\729) 
4  Bro.  P.  C.  431. 
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encompassing  it,  all  having  interest  may  lawfully  insure.  But  in  the  end 
no  one  gets  more  than  his  due  in  the  measure  of  ownership  as  recognized 
by  law.  *^^  These  ideas  have  never  been  really  confused.  For  example, 
there  is  nothing  illogical  in  allowing  a  mortgagee  to  recover  despite 
the  fact  that  he  holds  other  collateral,  ^^  because  his  contract  with 
the  debtor  allows  him  the  privilege  of  realizing  on  this  very  security 
if  he  pleases;  nor  is  the  insurer  hurt  by  being  compelled  to  pay,  be- 
cause, according  to  the  weight  of  authority,  he  is  entitled  to  subroga- 
tion on  the  debt  pro  tanto. '® 

This  fact,  that  insurable  interest  means  property  interest,  accounts 
for  the  strict  logic  with  which  fire  and  marine  insurances  respond  to 
the  law  of  creditors'  rights.  Creditor  insurance,  as  applied  to  the 
debtor's  property,  is  solely  a  matter  of  property  interest ;  and  the 
creditor's  property  interest  is  defined,  not  by  any  rule  of  insurance 
law,  for  there  is  none  necessary  on  the  subject,  but  by  the  law  of 
creditors'  rights. 

But  insurable  interest  could  find  no  such  outside  standard  of 
measurement  in  the  case  of  life  insurance.  In  every  case  of  life  in- 
surance, as  we  have  seen,  the  courts  had  to  face  the  fact  that  no 
man  can  own  the  life  of  another.  This  led  the  courts  to  a  hit  or  miss 
rule,  in  default  of  a  better,  regarding  life  insurance,  a  rule  of  which 
vagueness  is  still  the  characteristic.  It  is  unnecessary  here  to  dis- 
cuss this  rule,  which  rests,  as  best  it  can,  on  the  idea  of  making  in- 
surable interest  correspond  with  the  thought  of  benefits  to  come  so 
long  as  the  insured  life  should  continue.  This  of  course  lets  in  the 
creditor;  for  if  the  dependent  niece  can  insure  the  kind-hearted  uncle,^ 

**  This  proposition  is  well  put  by  Mellish,  L.  J. :  "Where  different  persons 
insure  the  same  property  in  respect  of  their  different  rights  they  may  be 
divided  into  two  classes.  It  may  be  that  the  interest  of  the  two  between  them 
makes  up  the  whole  property,  as  in  the  case  of  a  tenant  for  life  and  remain- 
derman. Then  if  each  insures,  although  they  may  use  words  apparently 
insuring  the  whole  property,  yet  they  would  recover  from  their  respective  in- 
surance companies  the  value  of  their  own  interests,  and  of  course  those  values 
added  together  would  make  up  the  value  of  the  whole  property.  Therefore 
it  would  not  be  a  case  either  of  subrogation  or  contribution,  because  the  loss 
would  be  divided  between  the  two  companies  in  proportion  to  the  interests 
which  the  respective  persons  assured  had  in  the  property.  But  then  there 
may  be  cases  where,  although  two  different  persons  insured  in  respect  of 
different  rights,  each  of  them  can  recover  the  whole,  as  in  the  case  of  mort- 
gagor and  mortgagee.  But  wherever  that  is  the  case  it  will  necessarily  follow 
that  one  of  these  two  has  a  remedy  over  against  the  other,  because  the  same 
property  cannot  in  value  belong  at  the  same  time  to  two  different  persons- 
Each  of  them  may  have  an  interest  which  entitles  him  to  insure  for  the  full 
value,  because  in  certain  events,  for  instance,  if  the  other  person  became  in- 
solvent, it  may  be  he  would  lose  the  full  value  of  the  property,  and  there- 
fore would  have  in  law  an  insurable  interest;  but  yet  it  must  be  that  if  each 
recover  the  full  value  of  the  property  from  their  respective  offices  with  whom 
they  insure,  one  office  must  have  a  remedy  against  the  other.  I  think  when- 
ever that  is  the  case  the  company  which  has  insured  the  person  who  has  the 
remedy  over  succeeds  to  his  right  of  remedy  over,  and  then  it  is  a  case  of 
subrogation."  North  British  Co.  v.  London,  etc.  Co.  (1877)  5  Ch.  D.  569,. 
583. 

*  Excelsior  Co.  v.  Royal  Co.  supra,  footnote  3. 

^*  Supra,  footnote  2. 
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^Hirely  the  creditor  can  cover  the  chance  of  his  debtor  dying  before 

^Kaking  payment.     And   so  he  is  allowed   to  take  out   such  a  poHcy, 

^^rovided  that  there  is  not  so  great  a  disparity  between  the  principal 

of  the  debt  and  the  insurance  as  to  suggest  a  gaming  intent,  "^^  except 

in  Pennsylvania  where,  as  we  have  seen,  the  creditor  is  limited  to  a 

fixed  sum  computed  according  to  the  tables  of  mortality.  '* 

Tested  by  this,  there  should  have  been  no  conflict  of  view  on  the 
case  where,  when  the  debtor  dies,  the  insurance  exceeds  the  debt. 
The  loose-jointed  rule  of  insurable  interest  having  once  given  the 
creditor  the  right  to  insure  the  debtor's  life,  there  is  no  sense  in  in- 
venting a  second  hit  or  miss  rule  to  deprive  him  of  any  portion  of  the 
insurance  when  the  policy  becomes  due.  For  it  is  not  the  amount  of 
the  debt  that  gives  him  the  insurable  interest,  but  the  mere  fact  that 
he  is  a  creditor,  provided,  of  course,  there  is  no  gaming  intent.  Inas- 
much as  this  "insurable  interest"  has  in  it  nothing  of  the  definite,  in 
general  it  need  only  exist  at  the  time  when  the  policy  issues ;  it  being 
wholly  immaterial  how  soon  thereafter  the  relationship  which  justi- 
fied the  issuance  of  the  policy  should  wholly  cease.  ^"  This  was  logically 
applied  by  the  English  courts  to  creditor  insurance ;  it  being  finally  held, 
as  we  have  seen,  that  it  is  sufficient  if  the  debt  existed  when  the  policy  is- 
led,  and  that  the  subsequent  payment  of  the  debt  is  wholly  immaterial.'^* 
\nd  it  is  worthy  of  note  that  the  Supreme  Court,  finally  falling  into  line 
with  the  proposition  that  a  man  who  in  good  faith  has  insured  his  own  life 
for  his  own  benefit  may  thereafter  dispose  of  the  policy  as  it  may  please 
him,  even  if  he  should  sell  or  pledge  it  to  a  person  having  no  "insurable 
interest",  "^  cites  this  English  rule  with  approval.  The  weight  of  logic 
therefore  rests  with  the  courts  which  allow  no  part  of  the  surplus  to  go  to 
the  debtor's  estate,  in  case  the  insurance  exceeds  any  part  of  the  debt 
that  might  remain  unpaid,  and  wholly  against  such  a  rule  as  that 
favored  in  Pennsylvania,  which  prescribes  the  amount  of  insurance 
which  the  creditor  may  procure. 

But  all  of  this  lies  outside  of  the  domain  of  creditors'  rights. 
To  repeat,  when  the  creditor  insures  his  debtor's  life  no  rule  of  law 
can  apply  except  that  rule  of  public  policy  which  deals  with  the 
matter  of  insurable  interest,  and  in  the  application  of  that  rule  the 
relation  of  debtor  and  creditor  should  be  of  importance  only  as  satisfying 
that  rule  at  the  outset  of  the  contract.    It  is  only  when  the  debtor's  prop- 

'^Cammack  v.  Lewis,  supra,  footnote  57.  This  is  but  an  application  of  the  same 
rule  that,  while  recognizing  the  right  of  a  debtor  to  deal  in  a  policj'  on 
his  own  life  as  a  commercial  asset  {Grigshy  v.  Russell,  supra,  footnote  51) 
still  forbids  the  taking  out  of  a  policy  followed  by  an  immediate  assignment 
of  it,  if  the  two  are  so  tied  together  as  to  evidence  an  intent  to  effect  a 
gaming  contract.    See  Finnie  v.  Walker  (C.  C.  A.  1919)  257  Fed.  698. 

^  Supra,   footnote   60. 

''Conn.  Ins.  Co.  v.  Schaefer   (1874)  94  U.   S.  457. 

''*  Dalby  v.  Ins.  Co.,  supra,  footnote  56. 

"  Grigsby  v.  Russell,  supra,  footnote  51. 
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city  constitutes  the  subject-matter  of  the  policy  that  insurance  law 
stops  short;  for  there  insurable  interest  meai^  property  interest. 
And  to  understand  the  interest  of  the  creditor  in  his  debtor's  prop- 
erty we  must  always,  as  suggested  at  the  beginning,  turn  away  from 
insurance  law  to  a  collection  of  rules  which  are  simple  because  they  are 
fundamental,  and  which  have  never  yet  been  withstood  . 

Garrard  Glenn 
Columbia  Law  School 
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French  Bi,ockade  op  Mexico,  1838. 

The  French  blockade  of  Mexican  ports  in  1838  is  usually  men- 
tioned as  an  instance  of  pacific  blockade,  though  it  ultimately  led 
to  hostilities  and  a  declaration  of  war  on  the  part  of  Mexico.  On 
the  21st  of  March,  1838,  an  ultimatum  was  presented  to  the  Mexican 
Government  by  Baron  Defauddis,  the  French  Minister,  demanding 
indemnity  for  the  loss  and  injuries  sustained  by  French  residents  in 
Mexico  both  in  persons  and  in  property  in  consequence  of  the  various 
revolutionary  disturbances.  ^^ 

No  reply  was  returned  to  the  French  ultimatum  and  after  waiting 
a  reasonable  time,  French  naval  forces  off  the  coast  of  Mexico  began 
to  blockade  the  port  of  Vera  Cruz  on  April  16.  In  a  formal  notice 
handed  to  Earl  Granville,  the  British  Ambassador  at  Paris,  on  July 
1st,  1838,  it  was  stated:  "All  the  ports  of  Mexico  have  been  declared 
to  be  in  a  state  of  blockade ;  and  this  blockade  which  became  effective, 
so  far  as  regards  Vera  Cruz,  from  the  16th  of  April  last,  will,  without 
delay,  have  taken  effect  in  like  manner  with  respect  to  the  other  Ports 
of  Mexico." '0  The  blockade  continued  without  actual  hostilities  for 
some  months  and  on  August  22,  Louis  Phillippe  issued  credentials  to 
Admiral  Baudin  to  proceed  to  Mexico,  and  to  negotiate  and  conclude 
treaties.  Baudin  upon  his  arrival  addressed  a  new  ultimatum  on 
October  27  to  Cuevas,  the  Mexican  Foreign  Minister.  He  subsequently 
expressed  his  willingness  to  participate  in  a  conference  and,  in  doing 
so,  he  was  at  pains  to  give  notice  in  a  most  formal  manner  that 
he  would  "not  enter  into  negotiation  whereof  the  suspension  of  the 
blockade  be  insisted  on  by  the  Mexican  Cabinet  as  a  preliminary." 
At  the  same  time  he  announced  that  the  blockading  squadron  would 
shortly  be  joined  by  "considerable  reinforcements."'^ 

It  is  hardly  worth  while  to  trace  the  weary  and  tortuous  course 
of  the  negotiations  at  this  stage,  especially  as  the  French  demands  were 
in  the  end  substantially  embodied  in  treaty  form.  After  a  few  days 
of  fruitless  negotiation  at  Jalapa,  Admiral  Baudin  withdrew  stating  in 
a  formal  note  dated  November  21st,  5  a.  m.,  that  he  would  wait  in 
sight  of  Vera  Cruz  for  a  satisfactory  answer  until  noon  of  the  27th, 
and  should  none  be  received  by  that  time,  he  would  "consider  it  his 
duty   to    commerce    hostilities   immediately."  "2      The    French    Admiral 

*  The  first  part  of  this  article  was  published  in  the  January,  1920  issue  of 
the  Columbia  Law  Review,  at  p.  55. 

"27  British  State  Papers   (1838-39)    1176. 
"26  British  State  Papers   (1838)   726. 
"27  British   State  Papers    (1838)    1184. 
"Ibid.  1201. 
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lost  no  time,  upon  the  expiration  of  the  time  limit,  in  carrying  out 
his  threat.  He  bombarded  and  reduced  to  possession  the  castle  of 
San  Juan  de  Ulloa.  This  led,  on  the  30th  of  November,  to  a  decree  of 
the  Congress  of  Mexico,  declaring  that  the  Republic  was  in  a  state  of 
war  with  the  French  Government  by  reason  of  the  act  of  the  French 
naval  forces,  in  firing  upon  the  town  and  castle  on  the  27th.  '^^  A 
Treaty  of  Peace  and  a  Convention  in  settlement  of  claims  were  signed 
at  Vera  Cruz  on  March  9th,  1839.  By  Article  2  of  the  treaty  it  was 
agreed  to  submit  to  the  decision  of  a  third  power  two  questions: 
first,  whether  Mexico  was  right  in  reclaiming  from  France  either  the 
restitution  of  Mexican  ships  of  war  captured  by  the  French  forces 
following  the  destruction  or  reduction  of  the  fortress  of  Ulloa  or  a 
compensation  equivalent  to  the  value  of  the  ships  in  case  the  French 
Government  had  already  disposed  of  them ;  second,  whether  there  was 
any  occasion  to  give  indemnities  claimed  on  one  side  by  the  French, 
who  had  sustained  damages  in  consequence  of  the  law  of  expulsion, 
and  on  the  other  by  the  Mexicans  who  had  suffered  from  the  hostili- 
ties subsequent  to  the  26th  of  November.  By  Article  3,  most  favored 
nation  privileges  were  accorded  to  diplomatic  and  consular  agents, 
citizens  of  every  class,  and  the  ships  and  merchandise  of  the  two 
countries.  '^* 

By  Article  I  of  the  Convention  it  was  provided  in  satisfaction  of 
the  claims  of  France  for  indemnities  suffered  by  her  nationals  prior 
to  the  26th  of  November,  1838,  the  Mexican  Government  would  pay 
to  the  French  Government  the  sum  of  600,000  hard  dollars,  payment 
to  be  made  in  three  installments  of  200,000  each,  drawn  upon  the 
principal  administrator  of  customs  at  Vera  Cruz  at  two,  four  and  six 
months  from  the  date  of  the  ratification  of  the  convention  by  the 
Mexican  Government;  these  installments  to  be  in  full  discharge  of 
every  pecuniary  liability  prior  to  the  date  just  mentioned.  By  Article 
2,  the  question  whether  Mexican  ships  and  cargoes  sequestered  during 
the  blockade  and  subsequently  captured  by  the  French  following  the 
declaration  of  war  were  to  be  considered  as  legally  belonging  to  the 
captors  was  submitted  to  the  arbitration  of  a  third  power  as  provided 
for  in  Article  2  of  the  treaty.  "'^  By  the  terms  of  the  preliminary  draft 
of  the  convention  submitted  during  the  pendency  of  the  pacific  block- 
ade and  before  the  outbreak  of  hostilities,  Baudin  had  stipulated  to 
restore  to  the  Mexican  Government,  without  liability  for  any  indemnity 
for  damage  or  injury  during  the  period  of  sequestration,  all  vessels  and 
ships  under  the  Mexican  flag  with  their  cargoes  detained  by  the  French 
cruisers. 

Gessner*^®  says  that  upon  the  occasion  of  the  Mexican  blockade 
there  was   a  lively  discussion   relative  to  the  rights   of   a  blockading 

"  26  British  State  Papers  (1838)  1123.     '*  29  Ibid.  (1839)  223    '*Ibid.  225. 
^  Le  Droit  des  Neutres  sur  Mer  222,   footnote. 
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power  with  respect  to  the  vessels  of  the  blockaded  power.  During  the 
pacific  blockade,  France  had  sequestered  Mexican  ships  and,  after  the 
bombardment  of  Vera  Cruz  and  the  declaration  of  war  against  France 
by  Mexico,  the  French  Admiral  claimed  the  right  to  confiscate  the 
vessels  originally  sequestered.  The  questions  in  controversy,  were,  as 
we  have  seen,  submitted  to  arbitration  by  the  treaty,  though  Gessner 
makes  the  statement  that  the  French  Government  disapproved  of  the 
pretensions  of  its  Admiral.  England  was  chosen  as  arbiter  and  this 
author  amiably  adds  that  "its  decision  could  not  be  doubtful  since  its 
manner  of  seeing  and  acting  were  wholly  in  accord  with  the  procedure 
of  the  French  commander." 

Both  Hall  and  Holland  are  authority  for  the  statement  that 
during  the  French  blockade  of  Mexico,  the  ships  of  third  pozvers 
were  seized  and  brought  in  for  condemnation.  Hall  says  that  they 
were  restored  at  the  termination  of  the  blockade,  no  compensation 
being  given  to  them  for  loss  of  time  and  expense.  It  is  interesting 
to  note  that  an  act  of  Congress  was  passed  on  July  5,  1838,  "to 
authorize  vessels  bound  for  the  ports  of  Mexico  and  prevented  from 
completing  their  voyage  in  consequence  of  the  existing  blockade  of 
those  ports,  to  enter  and  store  their  cargoes  in  the  ports  of  the  United 
States"  upon  the  conditions  therein  prescribed. 

Blockade  of  the  La  Plata,  1838-45 

During  the  decade  beginning  in  1838,  the  La  Plata  was  twice  for 
iry  considerable  periods  blockaded  by  European  naval  forces.  The 
first  blockade  came  as  a  climax  of  a  controversy  r^arding  the  treat- 
ment generally  of  French  subjects  domiciled  in  the  Argentine  Republic, 
especially  their  liability  to  military  service.  Diplomatic  correspondence 
over  this  affair  began  in  1830  and  extended  intermittently  until  1838, 
when  diplomacy  having  failed  the  French  Admiral  LeBlanc  addressed 
a  communication  to  the  Governor-General  of  Buenos  Aires  dated  the 
24th  of  March,  1838,  in  which  he  demanded  among  other  things,  first, 
the  suspension,  so  far  as  French  citizens  were  concerned,  of  the  appli- 
cation of  the  Argentine  laws  and  regulations  toward  foreigners  and  an 
agreement  to  accord  favored  nation  treatment  to  French  citizens  and 
their  property  until  a  treaty  should  be  agreed  upon ;  second,  an 
acknowledgment  to  the  French  Government  of  the  right  of  indemnity 
for  French  citizens  who  had  been  made  to  suffer  unjustly  in  their 
persons  or  property  by  reason  of  the  acts  of  the  Argentine  Govern- 
ment. ''''  To  this  virtual  ultimatum,  the  Minister  of  Foreign  Affairs 
on  the  26th  of  March,  returned  an  unfavorable  reply.  Thereafter, 
two  days  later,  the  French  Admiral  addressed  a  circular  to  tlie  foreign 
Ministers  and  consuls,  giving  notice  that  the  port  of  Buenos  Aires  and 

"26  British  State  Papers   (1838)   955. 
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the  coast  of  the  river  belonging  to  the  Argentine  Republic  were  in  a 
state  of  rigorous  blockade  by  French  naval  forces  and  that  this  block- 
ade would  be  strictly  executed  until  satisfaction  was  accorded.  Minis- 
ters and  consuls  were  requested  to  inform  their  governments  and  to 
make  it  known  that  the  rigorous  measures  authorized  by  the  law  of 
nations  would  be  undertaken  against  vessels  which  sought  to  enter  the 
blockaded  ports  after  having  received  notice  of  the  blockade  from  one 
of  the  French  ships  of  war.  Merchant  vessels  actually  in  the  port,  or 
roadway  retained  the  privilege  of  departing  up  to  the  10th  of  May,  at 
which  time  the  prohibition  was  to  become  general  and  apply  to  vessels 
entering  or  departing.  "^^  Later,  on  the  1st  of  October,  the  Argentine 
Minister  for  Foreign  AflFairs  offered  to  submit  existing  differences  to 
the  arbitration  of  Great  Britain,  but  the  British  Minister  presently  re- 
ported that  the  French  consul  declined  to  accept  "the  pacific  proposal 
which  has  been  made  to  him." "®  About  this  time  the  French  forces 
took  possession  of  the  island  of  Martin  Garcia.  In  a  declaration  of  war 
against  Buenos  Aires  by  Uruguay,  dated  the  24th  of  February,  1839,  the 
French  naval  forces  were  referred  to  as  "our  allies."  *^  It  is  plain 
however  that  France  did  not  regard  herself  as  actually  at  war. 

The  blockade  continued  until  the  autunm  of  1840.  On  October 
29  of  that  year,  a  convention  was  signed  on  board  a  French  vessel. 
By  its  terms  the  Government  of  Buenos  Aires  acknowledged  its  liabil- 
ity for  indemnities  due  to  French  citizens  who  had  suffered  losses  and 
damages,  the  amount  of  these  indemnities  to  be  ascertained  by  six 
arbiters,  three  named  on  each  side.  In  case  of  disagreement,  the 
matter  was  to  be  referred  to  a  third  power  designated  by  the  French 
Government.  The  blockade  of  the  Argentine  ports  was  to  be  raised 
and  the  island  of  Martin  Garcia  evacuated  by  the  French  forces  inside 
of  eight  days  following  the  ratification  of  the  convention  by  the  Argen- 
tine Republic.  The  armament  of  the  island  was  to  be  re-established  as 
it  was  on  the  10th  of  October,  1838.  Two  Argentine  vessels  of  war 
captured  during  the  blockade  or  two  others  of  the  same  class  with  com- 
plete armament  were  to  be  placed  at  the  disposal  of  the  Argentine 
Government.  By  the  same  convention  the  Government  of  Buenos 
Aires  agreed  to  respect  the  absolute  and  perfect  independence  of 
Uruguay,  and,  pending  the  conclusion  of  a  treaty  of  commerce  and 
navigation,  most  favored  nation  privileges  were  to  be  reciprocally 
accorded  to  nationals  and  their  property  in  the  territory  of  the  other.^^ 

This  blockade  of  1838  was  conducted,  as  we  have  seen,  by  France 
alone  and,  though  there  is  some  indication  that  British  sympathy  was 
lacking,  the  official  interest  of  Great  Britain  was  limited  to  an 
inquiry  by  her  ambassador  at  Paris  as  to  the  French  intention  respect- 

'*Ibid.   972.  ''Ibid.    1018. 

••27  British  State  Papers   (1839)    1216. 

''British  State  Papers  (1840)   1089. 
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ing  the  occupation  of  the  island  of  Martin  Garcia.  The  second 
blockade  of  1845,  however,  was  partly  a  joint  affair.  The  British 
and  French  declaration  and  notification  respecting  the  blockade  of  the 
port  and  coasts  of  the  province  of  Buenos  Aires  was  dated  September 
18,  1845.  It  was  addressed  to  the  Minister  for  Foreign  Affairs  of 
Buenos  Aires  and  constituted  a  somewhat  lengthy  recital  of  griev- 
ances. ®2  The  aggressive  war  which  Buenos  Aires  continued  to  wage 
against  Uruguay  was,  it  was  pointed  out,  in  violation  of  the  treaties 
of  1828  and  1840,  in  the  conclusion  of  which  the  British  and  French 
Governments  had  taken  more  or  less  directly  a  part.  British  and 
French  subjects  on  the  coast  and  in  the  interior  were  refused  pass- 
ports to  leave  the  country  and  threatened  with  instant  death  if  they 
attempted  to  escape.  It  was  alleged  that  they  were  forced  by 
menaces,  too  often  followed  by  acts  of  violence,  to  sign  protests  peti- 
tioning to  be  armed  against  their  own  governments.  The  Buenos 
Arian  soldiery  were  charged  with  having  extinguished  and  destroyed 
a  lighthouse  on  the  island  of  Floras  for  the  purpose  of  increasing 
the  number  of  wrecks  on  this  dangerous  coast  and  it  was  asserted 
that  shipwrecked  crews  had  been  robbed,  stripped  and  detained  a? 
prisoners.  In  a  word,  foreign  inhabitants  were  said  to  be  subjected 
to  the  most  inhuman  and  violent  outrages,  all  forming  part  of  the 
systematic  plan  of  the  Government  of  Buenos  Aires,  "scarcely 
known  at  the  present  day,  excepting  among  certain  tribes  of  savages."*^ 
The  British  Charge  at  Montevideo  on  the  23rd  of  September  notified 
the  Minister  of  Foreign  Affairs  that  the  joint  declaration  just  men- 
tioned which  had  been  delivered  on  the  20th  would  become  effective  on 
the  24th  of  the  month  and  that  a  term  of  fifteen  days  had  been  granted 
for  the  departure  of  neutral  vessels  from  the  port  of  Buenos  Aires. 
Commanders  of  the  blockading  forces  were  authorized  in  case  of 
necessity  to  extend  this  term  to  the  24th  of  October.  On  the  same 
day  the  French  Charge  delivered  an  identical  note  to  the  same  official.®* 
The  Foreign  Office  at  London,  upon  receipt  of  dispatches  from  its 
South  American  diplomatic  representatives,  issued  formal  notice  of 
this  blockade  on  December  26,  1845.85  On  October  31,  1845,  the 
British  Foreign  Office  gave  notice  of  the  joint  blockade  of  the  port 
of  Buceo  and  other  ports  of  the  Republic  of  Uruguay  which  had  been 
formally  inaugurated  on  the  first  of  the  preceding  August.  ^^ 

There  is  some  evidence  that  Lord  Palmerston  gave  this  particular 
blockade  but  lukewarm  support.  A  letter  to  the  British  Ambassador 
at  Paris,  written  by  him,  at  the  end  of  1846,  has  been  widely  quoted 
by  different  writers  in  this  connection.  In  it  he  declared  that  the 
French  and  English  blockade  of  the  La  Plata 

"had  been  from  first  to  last  illegal.     Peel  and  Aberdeen  have  always 

"34  British  State  Papers  (1845)    1266. 

"/6id.  1269.       "^Ibid.  1272.       "/frirf.  1273.        '^  Ibid.  1265. 


232  COLUMBIA  LAW  REVIEW 

declared  that  we  have  not  been  at  war  with  Rosas ;  but  blockade  is  a 
belligerent  right  and  unless  you  are  at  war  with  a  state,  you  have  no 
right  to  prevent  ships  of  other  states  from  communicating  with  the 
ports  of  that  state.  Nay,  you  cannot  prevent  your  own  merchant 
ships  from  doing  so." 

He  added:  "I  am  glad  we  are  out  of  such  a  system  and  if  the  French 
do  not  make  haste  and  get  out  of  it  too  they  will  get  into  trouble 
with  other  countries."  *^  The  British  Government,  however,  did  not 
formally  raise  this  blockade,  so  far  as  it  was  concerned,  until  the 
15th  of  July,  1847.  ®*  In  the  same  letter  Palmerston  also  stated,  "I 
think  it  important,  therefore,  in  order  to  legalize  retrospectively  the 
operations  of  the  blockade,  to  close  the  matter  by  a  formal  convention 
of  peace  between  the  two  powers  and  Rosas."  Such  treaty  between  S 
Great  Britain  and  the  Argentine  Government,  of  which  General  Rosas 
was  the  head,  was  signed  November  24,  1849,  ratifications  were  ex- 
changed at  Buenos  Aires  on  May  15,  1850.  ^®  By  its  terms  Great 
Britain  agreed  to  return  the  Argentine  vessels  of  war  in  its  possession  so 
far  as  possible  in  the  same  state  as  they  were  when  taken  and  to  salute 
the  flag  of  the  Argentine  Confederation  with  21  guns.  The  Argen- 
tine Government  having,  prior  to  the  inauguration  of  the  joint  block- 
ade, undertaken  by  similar  measures  to  interfere  with  all  vessels  which 
touched  at  Montevideo,  it  was  further  agreed  that  both  contracting 
parties  should  deliver  to  their  respective  owners  all  the  merchant 
vessels  with  their  cargoes  taken  by  them  during  the  blockade.  Calvo 
states  that : 

"England,  being  the  first  to  recognize  the  futility  of  its  efforts  and  the 
arbitrary  character  of  its  pretensions,  made  a  separate  treaty  with  the 
Argentine  Republic  and  left  France  to  continue  alone  the  intervention 
on  the  La  Plata.  The  later  did  not  long  delay  entering  also  into  a  pact 
of  concessions  and  Admiral  Lepredour  signed  on  the  31st  of  August, 
1850,  a  treaty  of  peace  with  the  Argentine  Republic."  ^^ 

This  same  authority  further  declares  that  this  blockade  estab- 
lished a  juridical  precedent  of  great  importance.  A  Brazilian  vessel, 
Le  Comte  de  Thomar,  was  seized  during  the  blockade  of  the  La  Plata 
by  a  French  cruiser  stationed  before  the  port  of  Buenos  Aires.  The 
Commission  of  Prizes  sitting  at  Montevideo  upon  proof  that  the  Cap- 
tain had  not  received  any  special  notice  of  the  blockade  which  he 
was  accused  of  having  violated,  ordered  on  the  6th  of  August,  1846, 
the  vessel  released  but  held  that  part  of  the  cargo  consisting  of  articles 
of  contraband  to  be  good  prize.  Upon  appeal  to  the  Conseil  d'Etat  ; 
this  contraband  was  also  on  March  25,  1848,  ordered  to  be  released. 
The  court  held  that  in  case  of  a  simple  blockade,  that  is  to  say,  without 

•'3  Bailing,  Life  of  Lord  Palmerston  325  et  seq. 
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a  declaration  of  war,  articles  reputed  to  be  contraband  of  war,  seized 
on  neutral  vessels  which  have  not  received  notification  of  the  blockade, 
cannot,  any  more  than  the  vessels  themselves,  be  regarded  as  good 
prize.  ®^  The  decision  was  based  upon  a  letter  of  the  Minister  of 
Foreign  Affairs  to  the  effect  that  the  French  Government  was  not  in 
a  state  of  war  with  the  Argentine  Republic.  The  reporter  of  this  de- 
cision does  not  seem  to  be  altogether  in  accord  with  Calvo  as  to  the 
value  of  this  precedent.  He  indicates  his  opinion  that  a  state  declaring 
a  pacific  blockade  has  it  within  its  discretion  whether  it  will  permit  the 
passage  of  arms  and  munitions  destined  for  the  blockaded  port  and 
that  this  particular  decision  would  appear  to  be  more  an  act  of 
liberality  than  a  strictly  juridical  act. 

Numerous  other  vessels  seized  during  this  blockade,  some  of 
them  flying  the  English  flag,  were  however,  together  with  their  cargoes, 
held  to  be  valid  prize  on  appeal  to  the  Conseil  d'Etat,  the  decisions 
mainly  resting  upon  proof  that  notice  of  the  blockade,  duly  mentioned 
in  the  vessel's  register  or  log-book,  had  been  given.  ^- 

British  Blockade  of  Nicaragua,  1842-44. 

The  facts  concerning  the  British  blockade  of  the  port  of  San 
Juan  de  Nicaragua  in  1842  and  again  in  1844  were  involved  in  a 
good  deal  of  obscurity  until  the  English  writer  Hogan  printed  some 
hitherto  unpublished  documents  at  the  Public  Record  Office  in  London."" 
From  his  statement,  it  appears  that  the  blockade  was  established  to 
enforce  the  claims  of  British  subjects  who  were  unable  to  obtain  any 
satisfaction  from  the  native  courts  for  damage  and  plunder  which  they 
had  sustained.  The  total  British  claim  of  fourteen  thousand  dollars  was 
eventually  paid.  The  first  blockade,  as  appears  from  a  notification  of 
the  British  Foreign  Office  dated  August  19,  1842,  was  instituted  by 
Vice- Admiral  Sir  Charles  Adam  on  the  17th  of  the  preceding  June 
The  Vice- Admiral  issued  a  declaration,  inter  alia,  as  follows: 

"All  ships  and  vessels,  under  whatever  flag  they  may  be,  will  be 
turned  away  and  prevented  from  entering  the  said  port  of  San  Juan 
de  Nicaragua ;  and  if,  after  any  ship  or  vessel  has  been  warned  not  to 
enter  the  said  port,  then  and  in  that  case  any  such  ship  or  vessel  that 
may  attempt  to  break  the  blockade,  will  be  seized  and  be  dealt  with 
according  to  the  rules  established  for  the  breach  oi  a.  de  facto 
blockade."  »* 

The  blockade  was  raised  on  December  8,  1842.  ^^ 

*M  Pistoye  ct  Duverdy,  Traite  des  prises  niaritifMes  (1859)  390. 

''Ibid.   382-9. 

**A.  E.  Hogan,  Pacific  Blockade  (1908)  92.  Mr.  Hogan's  work  is  by  far 
the  most  satisfactory  and  comprehensive  English  study  which  has  yet  appeared 
on  the  subject  of  the  pacific  blockade. 
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The  blockade  of  the  same  port  in  1844,  also  by  Sir  Charles  Aciam» 
likewise  grew  out  of  the  inability  of  British  subjects  to  obtain  satis- 
faction from  the  courts  for  their  claims.  Hogan  says  that  a  Mr. 
Bridge  "was  raided  and  plundered  on  October  23,  1841,  by  a  band  of 
thirty  armed  men  and  considerable  damage  was  done.  The  men  were 
arrested  and  confessed  their  participation  and  then,  instead  of  being 
punished,  were  set  at  liberty  and  were  rewarded  by  promotion  in  the 
regular  army."^®  In  another  case,  two  Englishmen,  Messrs.  Glenton 
and  Manning  had  obtained  an  award  against  one  Solorzano  but  four 
years  had  elapsed  without  their  being  able  to  issue  execution  as  the 
Nicaraguan  Government  sided  with  Solorzano.  The  notification  of  the 
British  Foreign  Office  of  June  10,  1844  stated  that  the  blockade  had 
been  established  on  the  30th  of  the  preceding  March,  and  that  "the 
measures  sanctioned  by  the  law  of  nations  will  be  adopted  and  executed 
wrth  respect  to  all  vessels  and  cargoes  attempting  to  violate  the  said 
blockade."  The  Foreign  Office  on  November  1st,  1844,  announced  on 
the  authority  of  a  dispatch  from  Sir  Charles  Adam  dated  the  2nd  of 
the  preceding  October  that  the  blockade  "was  no  longer  in  force."  ^^ 
Hogan  states  that  beyond  this  bald  statement  "nothing  further  is 
known  of  the  blockade  or  whether  it  actually  achieved  its  object.""* 

British  Blockade  of  Grkece,  1850 

The  British  blockade  of  Greece  in  1850  is  commonly  associated 
with  the  Pacifico  aflfair,  but  this  was  only  one  item  in  a  rather 
formidable  list  of  grievances  which  culminated  in  coercive  measures. 
Correspondence  between  Great  Britain  and  Greece  respecting  the  claim 
of  one  George  Finlay  to  receive  compensation  for  land  which  was 
enclosed  in  the  garden  of  the  royal  palace  at  Athens  began  as  early 
as  October  18,  1842  ^s*  and  extended  over  a  number  of  years.  On 
August  7,  1846,  Sir  Edmund  Lyons,  the  British  Minister  at  Athens, 
reported  to  Palmerston  that  an  Ionian  subject  had  been  cruelly  tortured 
by  the  police  force  at  Patras.  ®"  On  November  10th  of  the  same 
year,  he  protested  against  the  plunder  of  six  Ionian  boats  at  Salcina.  ^^^ 
The  Ionian  Islands  had  been  placed  under  a  sort  of  protectorate  of  the 
powers  by  the  Treaty  of  1832.  On  January  20,  1848,  Lyons  addressed 
a  protest  to  the  Greek  Minister  for  Foreign  Affairs  respecting  the 
illegal  detention  in  a  guardhouse  of  the  boat's  crew  of  the  British 
ship  Fantome  and  the  alleged  insults  offered  the  commanders  of  this  ship 
and  of  the  Spitfire  in  connection  with  this  incident.  ^^^     Don  Pacifica 

■*  Hogan,  op.  cit.  95. 
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was  a  Jew  born  at  Gibraltar  and  residing  at  Athens.  Claiming  protection 
as  a  British  subject,  he  complained  to  the  British  Minister  of  outrages 
and  losses  of  property  sustained  by  him  and  his  family  on  the  4th  of 
April,  1847,  when  his  house  was  broken  into  and  plundered  in  open 
day  by  a  mob  made  up  in  part  of  native  soldiers.' ^2  Religious 
prejudice  was  at  the  bottom  of  the  attack.  On  December  6,  1848, 
Minister  Lyons  recapitulated  the  unsatisfied  demands  of  the  British 
Government,  '^^  but  to  no  purpose.  Finally  on  November  30,  1849, 
Palmerston  advised  Mr.  Wyse,  who  had  succeeded  Lyons  at  Athens, 
that  Sir  William  Parker  had  been  instructed  to  assist  in  obtaining  a 
final  settlement  of  the  several  long-pending  claims.  In  the  event  of 
failure,  measures  "best  calculated  to  obtain  the  required  satisfaction  and 
redress"  were  authorized.'**^  Following  this,  on  January  17,  1850,  an 
ultimatum  was  served  upon  the  Greek  Foreign  Minister  demanding 
reparation  with  legal  Greek  interest  at  twelve  per  cent,  from  the  date  of 
each  claim.  Twenty- four  hours  was  given  for  reply. '**^  The  answer 
was  a  formal  refusal. 

The  first  measure  of  reprisal  was  limited  to  an  order  on  January 
18,  1850,  to  prevent  any  Greek  man-of-w-ar  from  putting  to  set. '^^ 
The  result  was  not  satisfactory  and  a  few  days  later  Mr.  Wyse  reported 
to  Palmerston  that  the  blockade  had  been  extended  to  Greek  merchant 
vessels,  the  blockade  of  the  Piraeus  to  be  followed,  if  not  effective,  by 
that  of  Patras  and  Syra. '**"  By  the  terms  of  a  circular  addressed  to 
the  consular  body  at  Athens  on  the  24th  of  January,  it  was  announced 
that  the  blockade  was  not  to  extend  to  foreign  vessels  nor  to  vessels 
chartered  by  foreign  merchants  prior  to  the  notification.  This  policy 
led  to  many  complaints  that  fictitious  transfers  were  being  greatly 
stimulated.  One  consul  wrote  to  the  British  Minister,  "I  should  not  be 
surprised  to  see  in  a  very  short  time  the  whole  of  the  Greek  trading 
vessels  under  the  Russian  colors." '^^ 

It  is  evident  from  the  very  voluminous  correspondence  which  was 
submitted  to  Parliament  in  1850  that  the  foreign  representatives  at 
Athens  were  for  the  most  part  hostile  to  the  British  pretensions. 
But  subsequently  the  good  offices  of  the  French  Government  were 
accepted  and  Baron  Gros  proceeded  to  Athens.  On  IMarch  1st,  from 
on  board  his  flagship  in  Salamis  Bay,  acting  under  instructions,  Vice- 
Admiral  Parker  directed  the  suspension  of  coercive  measures  for  a 
reasonably  limited  period  and  authorized  the  free  ingress  and  egress 
of  all  vessels  not  actually  in  possession  of   Her   Majesty's  squadron. 
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Those  already  seized  were  to  be  retained  as  pledges.  ^^^  The  number 
of  Greek  vessels  captured  up  to  the  18th  of  February  was  reported  as 
"about  forty-one".  Most  of  them  were  merchant  vessels.  ^^'^  The  at- 
tempt to  bring  about  a  satisfactory  solution  of  the  differences  fared 
badly.  It  was  claimed  first,  that  a  premature  announcement  by  the 
French  Minister  of  the  impending  suspension  of  coercive  measures 
had  produced  a  most  unfortunate  effect  upon  the  Greeks.  At  all  events 
Baron  Gros,  whose  powers  were  only  those  of  a  mediator  and  not  of  an 
umpire,  found  it  impossible  to  reconcile  the  innumerable  drafts  and 
counter-drafts  of  suggestions  and  after  about  seven  weeks  abandoned 
the  attempt  in  disgust. 

Upon  the  failure  of  Baron  Gros'  mission,  notice  was  formally 
given  on  April  25,  of  the  renewal  of  the  embargo  on  all  vessels  under 
the  Greek  flag.  On  the  same  day  seven  members  of  the  diplomatic 
corps  at  Athens — the  United  States  Minister  not  being  among  them — 
renewed  an  earlier  protest  against  such  action.  To  this  the  British 
Minister  replied  that  every  possible  regard  would  be  shown  "to  the 
interests  of  foreigners".'^*  Matters  now  proceeded  rapidly  to  final 
settlement.  On  April  26,  the  Greek  Minister  of  Foreign  Affairs  in  a 
note  to  Wyse  requested  him  to  specify  the  terms  to  which  the  Greek 
Government  must  subscribe  to  satisfy  the  British  demands.  To  this 
note  the  answer  was  immediately  returned,  first,  that  the  Minister  for 
Foreign  Affairs  should  address  to  Mr.  Wyse  an  official  letter  express- 
ing to  the  British  Government  the  great  regret  felt  by  the  Hellenic 
Government  in  consequence  of  the  affair  of  the  Fantome  and  blaming 
the  conduct  of  their  agents  and  authorities  on  that  occasion.  Second, 
the  payment  of  the  sum  of  drachmas  180,038.49  or  about  £6,403  10s. 
as  full  satisfaction  for  all  the  pecuniary  claims  with  the  exception  of 
that  part  of  M.  Pacifico's  claim  against  Portugal.  This  last  named 
claim  arose  out  of  alleged  losses  of  property  in  Portugal  between  the 
years  1828  and  1834.  It  was  Pacifico's  contention  that  the  loss  of 
documents  destroyed  at  Athens  made  it  impossible  for  him  to  prove 
his  case  against  the  Portuguese  authorities.  With  respect  to  this 
particular  claim,  the  Greek  Government  in  addition  to  the  definite  sum 
of  damages  before  mentioned,  was  required  to  place  in  the  hands  of 
the  British  Minister  the  further  sum  of  150,000  drachmas  or  valid 
security  for  such  sum,  the  British  and  Greek  Governments  then  to 
enter  into  an  investigation  for  the  purpose  of  ascertaining  the  sum 
which  would  appear  to  be  due  Pacifico  by  Portugal,  but  which  Pacifico 
had  been  precluded  from  recovering  by  the  destruction  of  his  papers. 
If  it  was  found  as  a  result  of  the  investigation  that  Pacifico  was 
entitled  to  a  lesser  sum  than  150,000  drachmas,  the  balance  was  to  be 
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restored  to  the  Greek  Government  and  on  the  other  hand,  if  it  should 
appear  that  he  was  entitled  to  a  larger  sum,  then  the  Greek  Government 
engaged  to  make  good  the  difference.  Finally,  the  British  Government 
demanded  a  formal  stipulation  from  the  Greek  Government  that  it 
would  never  bring  forward  itself  any  demand  nor  support  any  de- 
mands from  other  parties  against  the  British  Government  on  account 
of  losses  or  injuries  or  any  other  matter  arising  out  of  the  coercive 
measures  adopted  by  the  British  squadron.  ^12  Qn  the  28th  of 
April,  Wyse  advised  Palmerston  that  he  had  received  at  two  o'clock 
on  that  day  an  unqualified  acceptance  of  the  British  demands  and  dur- 
ing the  course  of  the  day,  the  required  apology  was  made  and  a 
mandate  delivered  on  the  Bank  of  Greece  to  the  amount  of  drachmas 
336,068.49  to  be  applied  in  liquidation  of  the  claims  specified  and  to 
be  held  as  a  security  for  the  investigation  of  Pacifico's  credits  on 
Portugal.  The  embargo  or  blockade  was  thereupon  raised  and  the 
detained  vessels  released. 

Several  writers  have  been  led  into  serious  error  in  commenting 
upon  this  particular  blockade.  Wheaton,  for  example,  says  that  it 
was  "not  a  very  dignified  one,  and  ended  in  something  like  a  farce."  1^' 
He  mentions  that  "three  commissioners  were  appointed  to  examine 
Pacifico's  claims.  They  had  now  swollen  to  £21,295  Is  4d,  and  the  com- 
missioners after  duly  examining  it  awarded  him  il50!"  Holland  and 
Moore  make  similar  statements.  ^  ^* 

The  difficulty  of  these  writers  appears  to  be  that  they  quite  over- 
look the  settlement  at  Athens.  In  point  of  fact,  out  of  the  180,000 
drachmas  paid  by  Greece  in  liquidation  of  ascertained  losses,  Pacifico 
actually  received  120,000  drachmas  for  losses  sustained  upon  the 
plunder  of  his  house,  interest  included,  and  17,538  drachmas  as  com- 
pensation for  personal  sufferings.  Finlay  received  30,000  drachmas 
and  the  balance  was  distributed  in  adjustment  of  the  other  claims  to 
which  reference  has  been  made.  ^^** 

In  other  words  the  blockade  was  effective  in  producing  a  settle- 
ment of  the  British  claims,  though  it  seems  to  have  led  to  not  a  little 
friction  with  France  and  Russia.  Count  Nesselrode,  on  the  19th  of 
February,  1850,  instructed  the  Russian  Minister  in  London  to  address 
serious  representations  to  the  British  Government  and  added: 

"The  reception  which  may  be  given  to  our  representations  may 
have  considerable  influence  on  the  nature  of  the  relations  we  are 
henceforth  to  expect  from  England, — let  me  add,  on  the  position 
towards  all  the  Powers,  great  or  small,  whose  coast  exposes  them  to 
a  sudden  attack.  It  remains,  indeed,  to  be  seen  whether  Great  Britain, 
abusing  the  advantages  which  are  afforded  her  by  her  immense  mari- 
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time  superiority  intends  henceforward  to  pursue  an  isolated  policy, 
without  caring  for  those  engagements  which  bind  her  to  the  other  : 
Cabinets,  whether  she  intends  to  disengage  herself  from  every  obliga- 
tion as  well  as  from  all  community  of  action,  and  to  authorize  all 
great  Powers,  on  every  fitting  opportunity,  to  recognize  towards  the 
weak  no  other  rule  but  their  own  will,  no  other  right  but  their  own 
physical  strength."  "® 

Both  Russia  and  France  had  united  with  England  in  guaranteeing 
the  independence  of  Greece.  Shortly  before  Baron  Gros'  mission  came 
to  an  end,  Lord  Palmerston  and  the  French  representative  at  London 
agreed,  on  the  18th  of  April,  upon  a  basis  of  settlement  of  the  whole 
controversy  and  France  took  deep  umbrage  at  the  decision  to  allow  the 
settlement  forced  by  Wyse  to  stand,  although  it  did  not  essentially 
differ  in  substance  from  the  London  Convention,  which  did  not  reach 
Athens  until  about  the  2nd  of  May.  The  British  Government  finally 
avowed  its  willingness  to  take  the  stipulations  of  the  proposed  London 
Convention  as  a  guide  for  the  remaining  unsettled  matters.  It  was, 
then,  under  the  terms  of  this  agreement,  that  the  Pacifico  claim 
founded  upon  the  destruction  of  his  documents  was  brought  into 
adjustment.  The  150,000  drachmas  deposited  with  the  British  Min- 
ister at  Athens  were  restored  to  the  Greek  Government  and  a  com- 
mission assembled  at  Lisbon  in  February,  1851,  made  up  of  a  French 
umpire  and  two  other  commissioners  nominated  on  behalf  of  Great 
Britain  and  Greece.  It  made  its  report  on  May  5,  1851,  and  it  was 
under  this  report  that  M.  Pacifico  received  the  sum  of  150  pounds. 
The  findings  were  based  upon  the  discovery  in  the  archives  of  the 
Cortes  at  Lisbon  of  the  original  petition  of  1839.  Although  Pacifico 
was  constantly  in  Portugal  between  the  years  1834  and  1839,  it  did 
not  appear  that  any  application  had  ever  been  made  by  him  to  the 
British  minister  or  consular  authorities  in  Portugal  to  support  his  rights 
or  redress  his  wrongs  or  that  any  steps  had  ever  been  taken  either  by 
himself  or  by  his  agents  since  the  presentation  of  the  petition  to  obtain 
a  decision.  The  possibility  that  a  few  additional  documents  of  no  very 
great  importance  may  have  been  destroyed  at  Athens  was  taken  into 
account  and  it  was  recognized  that  Pacifico  had  incurred  certain  ex- 
penses during  the  investigation.  It  was  upon  this  basis  that  the  award 
was  made.^i^' 

Blockade  of  Messina  and  Gaeta,  1860  :M 

On  the  6th  of  October,  1860,  the  revolutionary  government 
of  Garibaldi,  which  was  established  at  Naples,  declared  a  blockade  of 
the  ports  of  Messina  and  of  Gaeta.  In  the  notification  which  was 
addressed  to  the  diplomatic  and  consular  body  accredited  to  Francis 
II,  King  of  the  Two  Sicilies,  announcement  was  made  of  the  dispatch 

^''Annual  Register    (1850)    293-94. 
"*•  40  British  State  Papers  635. 
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of  vessels  of  war  necessary  to  make  the  blockade  effective  and  the 
principals  of  the  Treaty  of  1856  were  recognized  as  governing  the 
regulation  of  foreign  commerce.  ^^'  On  the  16th  of  the  same  month, 
Francis  II,  in  an  energetic  protest,  complained  of  the  menace  of  a 
blockade  by  the  ships  of  his  own  navy,  which  had  turned  against  him. 
He  argued  that  Garibaldi  did  not  represent  a  government  and  that 
revolutionary  Naples  was  not  a  nation.  Accordingly  the  blockade  was 
denounced  as  illegitimate,  and  the  arbitrary  interruption  of  neutral 
commerce,  according  to  the  law  of  nations,  was  an  act  of  manifest 
piracy.^^*  A  few  days  later  on  the  19th  of  October,  Casella,  the 
Minister  for  Foreign  Affairs,  in  a  note  to  the  representatives  of 
foreign  powers  accredited  to  the  Sicilian  Court,  complained  that  Vice- 
Admiral  Persano  of  the  Sardinian  navy  had  publicly  accepted  the  com- 
mand of  naval  vessels  belonging  to  the  Two  Sicilies,  which  the 
revolutionary  government  at  Naples  had  placed  at  his  disposal.  He 
asserted  that  the  revolting  ships  of  war  had  received  provisions  and 
repairs  at  Genoa  and  he  protested  that  the  Government  of  Victor 
Immanuel,  without  a  declaration  of  war  and  without  conquest  and 
while  the  official  relations  between  the  two  countries  were  friendly, 
f  had  committed  an  act  which  had  no  example  in  historical  precedents.  *^® 
I  The  belligerent  blockade  of  Gaeta  was  instituted  on  the  26th  of 
I  January,  1861.  In  his  formal  notification,  Vice- Admiral  Persano  re- 
cited that  inasmuch  as  the  land  siege  before  Gaeta  was  already  in 
operation  and  the  port  was  fortified,  and  not  a  place  of  commerce, 
and  inasmuch  as  the  approach  of  some  vessels  obviously  had  for  its 
aim  the  provisioning  of  the  city  and  the  rendering  of  aid  to  the 
besieged,  and  as  the  commerce  of  neutral  powers  would  not  be  molested 
only  to  prevent  such  ships  from  entering  into  the  maritime  zone  of 
Gaeta,  therefore  the  blockade  was  definitely  established  in  order  to 
prevent  aid  to  the  besieged.  The  declaration  of  the  15th  of  April, 
1856,  governing  the  interests  of  neutral  powers  was  recognized.  *2® 
Gaeta  capitulated  on  the  13th  of  February,  and  the  blockade  was 
raised  at  that  time  according  to  the  notice  of  the  Sardinian  Minister 
in  London,  ^^i  The  blockade  of  the  citadel  of  Messina  and  neighbor- 
ing ports  was  established  on  March  5.  In  the  official  communication, 
notice  of  this  blockade  was  given  by  the  Sardinian  Minister  at  London, 
in  which  he  stated  that  the  commercial  port  of  the  city  was  not  in- 
cluded in  the  order  and  consequently  remained  free  from  blockade  and 
open  to  trade.  122  There  seems  to  be  little  or  no  dispute  among  the 
writers  who  discuss  this  incident  that  the  blockades  of   February'  and 
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March  1861,  were  distinctly  belligerent.  There  is  some  difference  of 
opinion  as  to  the  status  of  the  action  taken  in  October,  1860.  Profes- 
sor Holland  reflects  one  view  quite  widely  held  in  the  statement  ^  ^i^ 
"In  1860  Sardinia,  without  going  to  war  with  the  King  of  the  Two 
Sicilies,  blockaded  Gaeta  and  Messina,  in  aid  of  the  insurgents 
against  his  government.  The  blockade  of  the  following  year  was  an 
operation  of  war."  The  basis  for  the  view  that  the  earlier  blockade 
was  pacific  in  character  undoubtedly  finds  some  support  in  the  protest 
of  Casella,  already  noticed,  that  Sardina's  hostile  attitude  was  in  the 
face  of  friendly  official  relations  and  without  any  declaration  of  war. 
Calvo  says  in  this  connection,  that  the  relations  between  the  cabinets 
of  Turin  and  Naples  did  not  cease  to  be  pacific  and  the  King  of 
Sardinia  continued  through  his  Minister  to  renew  assurances  of 
friendship  for  the  King  of  the  Two  Sicilies.  ^^^  On  the  other  hand, 
assuming  the  revolution  under  Garibaldi  had  so  far  progresssed  as  to 
justify,  as  Hogan  points  out,  belligerent  recognition,  the  participation 
by  Sardinia  in  a  blockade  inaugurated  by  the  insurgents  hardly 
invests  it  with  a  pacific  character.  The  incident  is  undoubtedly 
unique  and  its  proper  classification  involved  in  some  doubt. 

British  Blockade  ot  Dahomey,  1876 

The  British  blockade  of  the  coast  of  Dahomey  in  1876  was  an 
act  of  reprisal  short  of  war  and  as  such  is  clearly  entitled  to  classi- 
fication as  a  pacific  blockade,  though  it  is  not  found  in  the  list  of  such 
blockades  as  usually  given.  Originally  ordered  for  the  1st  of  June, 
it  was  postponed  by  order  of  the  British  Government  and  finally 
made  effective  on  the  3rd  of  July.  The  official  notice  stated  that  all 
the  measures  authorized  by  the  law  of  nations  and  treaties  would 
be  enforced  against  vessels  attempting  to  violate  the  blockade,  ^^s  j^ 
appears  from  the  Treaty  of  Peace  and  Commerce  of  May  12,  1877,  that 
the  blockade  was  instituted  to  enforce  the  payment  of  five  hundred 
puncheons  of  oil  in  consequence  of  alleged  insult  and  violence  towards  a 
British  subject.  The  exportation  of  slaves  was  declared  to  be  abolished 
and  special  protection  accorded  to  British  subjects  engaged  in  trade. 
The  fine  was  reduced  to  four  hundred  puncheons  of  oil  on  the  con- 
dition that  two  hundred  were  to  be  paid  at  once  and  the  remainder 
within  twelve  months.  Under  these  circumstances  the  blockade  was 
immediately  raised,  ^^e  fhe  incident  has  a  medieval  flavor  and  may 
be  dismissed  as  relatively  unimportant.  Nobody  would  contend,  to 
be  sure,  that  Dahomey  was  sufficiently  civilized  to  be  regarded  as  a 
member  of  the  family  of  nations.     It  is  therefore,  in  this  sense,  out- 

"*  Holland,    op.   cit.   137. 
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side  the  sphere  of  international  law.  The  thing  to  be  noted  here  is, 
however,  that  the  British  Government  felt  it  encumbent  to  issue  the 
usual  formal  notification  in  strict  conformity  with  the  prevailing  rule 
and  tlie  blockade  itself  continued  for  nearly  a  year.  That  it  remains, 
in  its  essential  characteristics,  a  typical  case  of  a  pacific  blockade, 
admits  of  no  doubt. 

Chile  and  Bolivia,  1879 

A  few  writers  classify  the  hostile  demonstration  by  Chile  against 
Bolivia  in  the  early  months  of  1879  before  war  was  formally  de- 
clared, as  another  instance  of  pacific  blockade.  The  available  facts 
are  obscure.  Even  Calvo  who  might  be  presumed  to  be  accurately 
informed,  speaks  only  from  memory  and  says  that  the  coast  of 
Bolivia,  in  alliance  with  Peru  was  blockaded  during  the  month  of 
February  by  Chilean  ships  and  that  a  declaration  of  war  was  first 
voted  by  the  Chilean  Chamber,  on  the  3rd  of  April. '  =*"  The  Annual 
Register  for  1879  records: 

"In  the  first  months  of  1879  the  Chilian  Government,  under  pre- 
text of  protecting  some  of  its  citizens  at  Antofagasta,  on  whom  the 
Bolivian  authorities  had  levied  certain  duties  in  defiance  of  the  treaty 
terms,  despatched  to  that  place  an  iron-plated  cruiser.  President 
Prado,  apparently  anticipating  the  impending  danger,  at  once  tendered 
the  good  offices  of  the  Peruvian  Government  to  Chili  and  Bolivia. 
On  the  part  of  the  former.  President  Pinto  forthwith  hastened  to 
assure  the  Peruvian  charge  d'aflfaires  at  Santiago  that  the  presence  of 
the  Chilian  ironclad  in  Mejillones  Bay  had  no  hostile  object,  and  that 
he  gladly  availed  himself  of  the  mediation  of  Peru.  On  her  part, 
Bolivia  consented  to  the  arbitration,  and  suspended  provisionally  the 
levy  of  duties  on  Chilian  citizens.  At  the  same  time,  however,  she 
abruptly  put  an  end  to  a  concession  accorded  to  a  Chilian  trading 
company  at  Antofagasta.  on  the  plea  of  the  non-fulfilment  of  certain 
conditions;  whereupon,  on  February  15,  the  district  was  occupied  by 
the  Chilian  troops,  without  any  formal  declaration  of  war,  the  Chilian 
charge  d'affaires  still  remaining  at  La   Paz,  the  Bolivian  capital."  ^28 

Whether  any  notification  of  a  blockade  was  ever  issued,  whether 
neutral  shipping  was  in  any  way  interrupted,  in  a  word,  whether  this 
incident  partook  of  the  characteristics  of  a  blockade,  even  in  its  prac- 
tical effect,  nowhere  satisfactorily  appears.  That  a  hostile  demonstra- 
tion preceded  the  formal  outbreak  of  war  is  evident  enough  and  if 
during  this  period  a  blockade  was  actually  established,  it  was  to  this 
extent,  probably  of   the  "pacific"   variety. 

[to  be  concluded] 

Albert  H.  Washburn 
Dartmouth  College 

"'Calvo,   op.   cit.   539. 
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§    11.  Written   Law 

To  formulate  and  publish  standardizing  and  constructive  juridical 
rules  is  the  object  of  what  is  called  written  law  or  positive  law.  In- 
contestably,  it  is  the  function  of  the  State  which,  chronologically, 
appeared  last.  In  fact,  it  presupposes  a  very  advanced  degree  of 
civilization.  To-day  in  great  modern  States  it  has  become,  if  not 
the  most  extensive  function  at  least  the  most  important,  for  all  the 
others  proceed  from  it. 

What  is  the  true  character  of  the  legislative  function  of  the 
modem  State?  How  are  the  two  other  functions  of  the  State,  the 
administrative  function  and  the  judicial  function  dependent  on  the 
legislative  function?  These  are  points  which  there  is  no  room  to 
study  here.  Here  I  only  intend  to  inquire  whether  legislation  con- 
stitutes in  itself  a  source  of  law  distinct  from  the  spontaneously  estab- 
lished juridical  nonn  and  how  custom  and  jurisprudence  behave  as 
regards  written  law. 

According  to  the  still  dominant  opinion,  which  I  have  energetical- 
ly combatted  in  my  preceding  works  and  which  the  recent  experiences 
the  civilized  world  has  undergone  must  have  overthrown  for  good, 
each  State  is  sovereign,  that  is,  possesses  a  will  which  is  controlled 
only  by  itself  and  which  imposes  itself  as  such  upon  its  subjects.  The 
particular  manifestation  and  product  of  this  sovereignty  is  legislation, 
which,  emanating  from  State  sovereignty,  is  a  sovereign  command  im- 
posing itself  as  such  upon  the  subjects  of  this  sovereignty.  This  is 
not  the  place  to  discuss  this  conception  and  to  show  that  it  is  nothing 
but  a  pure  abstraction,  corresponding  to  nothing  real.  It  should  only 
be  shown  that  legislation,  when  the  question  of  the  sovereignty  of  the 
State  from  which  it  emanates  is  omitted,  cannot  constitute  in  itself  a 
source  of  law,  cannot  in  itself  be  a  juridical  norm. 

If  it  is  really  true  that  law  is  a  spontaneous  production  of  in- 
dividual consciousnesses,  inspired  at  the  same  time  by  social  necessity 
and  the  sentiment  of  justice,  this  and  only  this  can  be  the  norm  of 
law.  This  product  of  individual  consciousnesses  is  the  juridical  norm 
and  the  only  juridical  norm.  No  juridical  norm,  except  this  produc- 
tion, can  exist.  There  cannot  exist  at  the  same  time  a  rule  of  law 
arising  spontaneously  from  individual  consciousnesses  and  imposing 
itself  because  it  corresponds  to  a  social  necessity  and  to  the  senti- 
ment of  justice,  and  another  rule  of  law  imposing  itself  because  it 
emanates    from    a   commanding,    sovereign,    will.      There   cannot   be    a 

♦  The  third  part  of  this  article  was  published  in  the  February  1921  issue  of 
the  Columbia  Law  Review  at  page  126. 
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juridical  duality,  a  spontaneous  juridical  norm  and  an  imposed  juri- 
dical norm. 

This  being  so,  legislation  can  only  be  conceived  of  as  a  means  of 
expression  of  rules  of  law.  The  legislator  does  not  create  it,  he 
defines  it;  and  legislation  imposes  itself  only  in  proportion  as  it  is  in 
conformity  with  this  rule.  Obedience  is  not  owed  to  laws  as  such, 
but  only  to  the  laws  giving  expression  to  or  putting  into  practice  a 
juridical  norm.  But  surely  we  may  assume  legislation  to  be  in  con- 
formity with  the  rule  of  law.  Legislation  emanates  from  the  gov- 
ernors ;  whoever  they  are  they  can  only  be  maintained  in  power  if 
their  acts  and  decisions  correspond  to  the  tendencies,  needs,  aspirations, 
and  sentiments  of  the  mass  of  individuals  composing  the  group.  Most 
often,  legislation  is  accepted  by  this  mass  and  this  is  the  reason  it  is 
obeyed.  The  superficial  observer  bases  its  obligatory  force  on  the 
imperative  power  it  seems  to  contain  and  to  receive  from  its  govern- 
mental origin.  On  closer  inspection,  this  is  seen  to  be  an  illusion,  legis- 
lation can  be  obligatory  only  if  it  formulates  a  juridical  norm  existing 
before  it,  and  created  by  the  consciousness  of  those  very  persons  to 
whom  it  is  addressed. 

Besides,  if  laws  are  studied  from  the  point  of  view  of  the  forma* 
tion  and  definition  of  objective  law,  the  role  of  the  legislator  is  not 
seen  to  differ  specifically  from  the  role  which  we  have  already  recog- 
nized as  that  of  custom  and  jurisprudence.  Only,  legislation  con- 
stitutes a  much  more  precise  means  of  defining  the  juridical  norm 
than  custom  and  jurisprudence.  The  legislator  can  exercise  a  more 
direct  and  efficacious  influence  than  jurisprudence  on  the  formation 
of  juridical  ideas.  Finally,  according  to  modern  ideas,  legislation 
constitutes  a  limit  for  public  agents  which  is  a  precious  guaranty  for 
those  amenable  to  trial  and  those  subject  to  jurisdiction. 

If  custom  and  jurisprudence  are  means  of  defining  objective 
law,  they  are  incontestably  rather  inexact  and  vague  means.  Again, 
custom  and  jurisprudence,  to  assure  the  realization  of  a  juridical  norm, 
can  only  organize  quite  imperfect  technical  processes.  Even  then, 
they  only  reach  them  after  a  long  series  of  gropings.  These  technical 
processes,  which  are  sometimes  fairly  rapidly  crystallized,  more  often 
on  the  contrary  remain  for  a  long  time  uncertain,  fragile  and  change- 
able. Legislation  has  the  advantage  of  being  able  to  formulate  clear- 
ly the  juridical  norms  whose  realization  it  tends  to  assure  and  of 
being  able  to  organize  immediately  in  a  complete  and  precise  manner, 
the  technical  processes  which  will  assure  its  sanction.  It  marks  out 
immediately  a  rule  of  conduct  for  individuals  and  particularly  for  the 
agents  of  jurisdiction  and  administration  whose  duty  it  is  to  inter- 
vene. It  goes  without  saying  that  to  my  mind  law  does  not  contain 
any  imperative  power  in  itself,  in  its  constructive  side  any  more  than 
in    its    standardizing    side.      Constructive    provisions    have    juridically 
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obligatory  force  because  they  are  connected  with  a  tacitly  recognized 
or  definitely  formulated  juridical  norm.  A  constructive  system  can  be 
more  or  less  developed.  In  modern  law,  it  has  reached  a  high  de- 
gree of  development  and  complexity ;  it  is  a  product  of  what  I  have 
already  called  juridical  art.  In  itself,  however,  it  has  no  more  obli- 
gatory force  than  the  technical  system  created  by  jurisprudence ; 
nevertheless,  it  will  have  a  more  efficacious  influence  on  the  forma- 
tion of  law ;  it  can,  moreover,  sometimes  retard  its  development. 

If  the  positive  legislator  cannot  make  a  juridical  norm  of  a 
rule  which  he  publishes,  unless  it  be  already  a  norm  in  itself;  if  he 
cannot  impose  constructive  rules  unless  they  be  connected  with  a 
norm  created  spontaneously  by  the  consciousness  of  men,  he  can 
nevertheless  help  hasten  this  creation  in  a  very  active  way.  We  have  g 
already  seen  that  this  is  true  of  jurisprudence;  it  is  still  more  true  of 
legislation.  It  emanates  from  the  governors.  Their  power  is  the 
result  of  a  natural  and  spontaneous  differentiation  between  the  strong 
and  the  weak.  This  differentiation  has  taken  place  under  varying 
conditions,  but  it  can  only  be  maintained  if  the  mass  of  minds  con- 
tinue to  attribute  to  the  governors  certain  qualities  not  belonging  to  | 
other  individuals.  Those  governing,  then,  have,  necessarily,  a  special 
influence  on  opinion.  In  the  great  modern  democratic  societies,  gov- 
ernmental power  belongs  to  those  who  represent  the  majority  more  or 
less  exactly ;  and,  it  can  be  said,  the  laws  are  in  a  general  way  the 
very  expression  of  public  opinion.  If  it  can  happen  and  does  really 
happen  that  there  is  not  a  complete  agreement  between  a  law  and 
opinion,  it  is  none  the  less  true  that  the  parliament,  author  of  the 
law,  exercises  an  influence  on  opinion,  and  that  between  the  parlia- 
ment and  opinion  there  is  a  series  of  actions  and  reactions,  and  that 
thus  the  acceptance  of  the  principle  of  the  law  by  the  mass  of  minds 
can  be  hastened.  In  a  word,  there  is  a  continual  interaction  between 
opinion  and  the  legislator,  whatever  the  legislative  organ  may  be, 
whatever  the  means  by  which  opinion  makes  itself  manifest,  especially 
in  democratic  countries,  with  a  parliament  elected  by  universal 
suffrage,  and  with  complete  liberty  of  opinion  in  every  form,  such  as 
freedom  of  assembly,  and  freedom  of  the  press;  and  that  too  in 
countries  of  absolute  monarchy,  where  opinion  is  subject  to  the  con- 
trol of  the  police.  In  countries  of  free  democracy,  the  influence  of 
the  actions  and  reactions  of  the  parliament  and  public  opinion  is  in- 
contestably  carried  a  step  further,  and  that  explains  why  it  is  only 
rarely  that  the  law  of  such  a  country  does  not  correspond  exactly  to 
the  juridical  norm  conceived  by  the  majority  of  minds,  and  how, 
on  the  other  hand,  the  legislator  of  such  a  country  can  exercise  a 
powerful  influence  on  juridical  conceptions. 

Finally,  legislation  may  be  said  to  have  a  negative  authority  which 
it   is   difficult   to    ascribe   to   jurisprudence   and   even    to    custom,    and 
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which  can  be  expressed  by  a  formula  that  I  have  already  used: 
positive  law  is  a  document  for  the  jurist,  it  is  a  limit  for  the  judge 
and  the  administrator.  That  means,  first,  that  the  jurist's  right  of 
free  criticism  remains  intact,  that  he  should  not  see  a  rule  of  law  in 
the  text  of  a  statute  simply  because  this  text  is  the  law,  that  with  all 
the  processes  of  a  good  critical  method  he  should  seek  out  the  true 
rule  of  law  and  say  clearly  and  with  entire  independence  whether 
the  text  promulgated  expresses  a  really  existing  juridical  norm  or 
not,  and  whether  it  publishes  constructive  rules  in  harmony  with 
what  is  law.  I  cannot  protest  too  much  against  the  tendency  which 
still  has  a  certain  number  of  advocates  in  France  and  which  the  great 
majority  of  German  jurists  defend — a  tendency  according  to  which 
every  ordinance  emanating  regularly  from  the  legislative  organ  of  a 
country  is  a  norm  of  law  before  which  the  jurist  should  bow  with- 
out a  word.  If  this  be  so,  tlie  study  of  law  is  not  worth  a  moment's 
effort ;  it  is  a  purely  routine  task.  Written  law  is  a  document  for 
the  jurist,  nothing  more — that  is,  an  element  in  the  search  he  should 
make  for  the  juridical  norm  imposing  itself  at  any  moment  in  a 
given  group,  and  for  the  best  technical  processes  to  put  it  into  prac- 
tice; according  to  what  has  already  been  said,  written  law  is  a  precious 
document  for  the  jurist,  but  nothing  more  than  a  document. 

Written  law  is  a  limit  for  the  administrator  and  the  judge. 
When  written  law  has  not  spoken  or  when  it  is  obscure,  the  public 
agent  should  be  allowed  a  very  wide  liberty  of  judgment;  he  should 
seek  to  discover  the  rules  of  custom  and  jurisprudence,  and  he 
should  act  and  decide  in  conformity  with  the  indications  they  furnish 
him.  But  when  legislation  is  formal,  it  limits  the  public  agent  in 
his  action,  and  he  can  do  nothing  directly  contrary  to  the  legal  ordi- 
nance. The  public  agent,  whoever  he  may  be,  is  hierarchically  subor- 
dinate to  the  legislator.  Modem  minds  have  reached  this  conception, 
which  is  that  of  an  incontestable  juridical  norm,  according  to  which 
no  individual  act  can  be  committed  by  a  public  agent  in  contravention 
of  an  ordinance  passed  by  due  legal  process.  This  fundamental  rule 
springs  from  conviction  that  it  is  the  best  guaranty  for  the  individual 
against  the  arbitrary  rule  of  the  governors.  But  in  order  that  it  may 
apply,  there  must  be  a  definite  prohibition  in  law. 

A  time  may  even  come  when  the  positive  ordinance  is  so  mani- 
festly contrary  to  the  juridical  consciousness  of  a  period  that  it  can 
no  longer  be  claimed  that  it  imposes  itself  as  a  limit  upon  the  judges 
and  the  administrator.  The  public  agent  who  should  make  certain 
decisions  under  the  pretext  that  they  were  imposed  upon  him  by  the 
text  of  the  law,  would  arouse  such  a  flash  of  indignation  that  his 
decision  could  not  be  executed  and  he  would  never  repeat  it.  Thus 
a  text  of  written  law  can  cease  to  impose  itself — can,  according  to 
the  current  expression,  fall  into  "innocuous  desuetude".      Can  custom 
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abrogate  a  definite  provision  of  written  law?  The  question  is  often 
put  in  this  way,  but  this  is  a  bad  way  to  put  it.  Custom  and  written 
law  are  not  rules  of  law  in  themselves,  and  there  cannot  be  a  ques- 
tion of  the  abrogation  of  one  by  the  other.  But  when  as  a  matter  of 
fact  it  is  certain  that  it  is  custom  which  reveals  the  true  nature  of 
the  juridical  norm  and  that  the  text  of  the  positive  law  is  certainly 
contrary  to  it,  then  the  question  of  knowing  what  the  public  agent 
should  do  arises.  It  seems  to  me  impossible  to  deny  that  he  should 
apply  the  norm  revealed  by  custom.  But  incontestably,  he  should 
proceed  with  many  precautions  and  all  legislation  characterized  by 
foresight  should  organize  a  strong  system  of  judiciary  and  adminis- 
trative hierarchy  to  reduce  to  a  minirnum  the  danger  of  arbitrary 
action. 

This  question  brings  us  to  the  point  of  knowing  how,  in  an 
essentially  legislative  period  like  the  one  we  have  reached,  the  doc- 
trines of  jurisprudence  behave  as  regards  written  law,  when  the  text 
of  written  law  is  mute  or  obscure.  I  think  that  in  fact  the  spontaneous 
production  of  law  never  stops,  and  that  the  judge  is  obsolutely  free 
in  his  judgment  and  that  he  cannot  be  impeded  or  hindered  because 
anything  is  claimed  to  be  the  real,  though  unexpressed,  thought  of 
the  legislator.  The  written  text  is  what  it  is.  There  is  no  need  to 
seek  for  what  the  private  and  unexpressed  thought  of  the  legislor 
may  have  been.  The  text  should  be  taken  by  itself ;  it  limits  the 
public  agent  to  the  extent  of  its  specific  terms  but  not  beyond  them. 

At  the  ceremony  of  the  centenary  of  the  Civil  Code,  M.  Ballot- 
Beaupre,  in  the  speech  already  cited,  and  with  the  authority  which  his 
position  as  first  president  of  the  court  of  appeal  gave  him,  solemnly 
affirmed  this  liberty  of  jurisprudence.  "When",  he  said,  "the  text 
presents  some  ambiguity  .  .  .  the  judge  .  .  .  should  not 
waste  time  in  seeking  out  obstinately  what  the  thought  of  the  authors 
of  the  code  was  a  hundred  years  ago  .  .  .  ;  he  should  ask  him- 
self what  it  would  be  if  they  drew  up  the  same  article  to-day."  ("Le- 
centcnmre  du  code  civil",  p.  27.)  This  is  really  the  true  role  of  juris- 
prudence concerning  written  law.  It  is  why,  even  in  our  period,  which 
is  especially  one  of  legislation,  the  juridical  work  of  jurisprudence  is 
so  fruitful  in  all  domains  and  particularly  in  that  of  public  law. 
There  is  no  room  here  to  study  in  detail  the  creations  of  jurisprudence ; 
nevertheless,  it  is  useful  to  give  a  few  examples. 

Sometimes  it  is  a  truly  standardizing  rule  which  jurisprudence 
makes  apparent  by  the  repeated  applications  of  the  norm  it  makes 
more  or  less  consciously.  It  is  the  jurist  who  disentangles  it  from  the 
court  decisions,  and  sometimes  the  legislator  intervenes  with  his 
sanction.  But  in  reality  it  is  neither  jurisprudence  nor  written  law 
which  created  it;  it  is  a  spontaneous  production  of  the  juridical  con- 
sciousness of  the  period  and  the  group. 
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The  way  in  which  the  idea  of  so-called  objective  responsibility 
was  formed  is  a  striking  example  of  a  similar  phenomenon.  The 
norm  of  responsibility  was  for  a  long  time  entirely  contained  in  the 
ordinance  of  article  1382  of  the  Code  Napoleon  which  is  one  of  the 
few  standardizing  ordinances  of  this  legislative  monument.  "Any  act 
of  a  man  which  causes  damage  to  another,  makes  the  one  through 
whose  fault  the  damage  happened  liable  to  repair  it."  Thus  who- 
ever damages  another  by  his  fault  is  under  obligation  to  repair  the 
damage  and  is  only  obliged  to  repair  the  damage  caused  if  there  is 
some  fault.  For  centuries  the  juridical  consciousness  went  no  further. 
Then,  in  the  modern  period,  under  the  influence  of  profound  economic 
transformations  born  of  scientific  discoveries  and  great  industry, 
under  the  influence  of  the  phenomenon  so  characteristic  of  the  con- 
centration of  capital,  it  was  felt  that  the  traditional  norm  of  responsi- 
bility was  no  longer  sufficient  and  that  it  should  be  enlarged,  that 
reparation  was  due,  even  for  damage  caused  without  fault,  from  the 
individual  or  the  group  in  whose  interest  the  activities  causing  the 
damage  was  exercised,  or  from  the  owner  of  the  object  causing  the 
damage. 

A  new  juridical  norm  was  thus  born,  coming  to  be  combined 
with  the  old  rules  of  responsibility  for  a  fault.  Let  it  not  be  said 
that  jurisprudence  created  it.  Jurisprudence  defined  and  applied  it. 
Nothing  more.  The  legislative  formula  of  responsibility  for  a  fault 
did  not  prevent  the  birth  of  responsibility  for  a  risk.  Legislation 
itself,  which  in  certain  cases  established  the  rule  of  responsibility  for 
a  risk,  did  not  give  it  its  juridical  force  because  it  had  this  force 
even  before  the  intervention  of  the  legislator.  On  the  contrary,  it  is 
the  rule  of  responsibility  which  gave  juridical  force  to  constructive 
law,  such  as  the  French  law  of  1898  concerning  accidents  to  work- 
men, which  put  this  rule  in  practice  in  a  particular  case. 

One  of  the  most  interesting  creations  of  custom  and  jurisprudence 
in  the  nineteenth  century  is  assuredly  the  appeal  from  excess  of 
authority  and  from  misuse  of  power.  Here  is  an  exclusively  coii- 
structive  rule  which  was  erected  on  the  foundation  of  an  essential 
norm  of  modern  law  which  has  been  penetrating  the  French  con- 
sciousness more  deeply  since  the  revolution — the  norm  according  to 
which  an  administrator  can  never  perform  an  act  violating  an  ordi- 
nance passed  by  due  course  of  law,  or  violating  a  law  or  a  ruling. 
The  technical  process  intended  to  give  a  sanction  to  this  norm  was 
slowly  established  under  the  influence  of  the  jurisprudence  of  the 
Council  of  State.  This  process  is  the  appeal  from  excess  of  author- 
ity with  the  broad  development  it  has  received,  the  principle  of  which 
was  recognized  by  article  9  of  the  law  of  ]May  24,  1872,  long  after 
the  process  began  to  exist  and  to  function.  It  is  futile  to  ask  how 
usage,  how  the  decisions  of  the   Council  of   State,   were  thus  able  to 
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create  a  juridical  institution.  It  was  established  spontaneously,  like 
all  human  institutions.  The  constructive  rule  constituting  it  receives 
its  juridical  force  not  from  custom,  jurisprudence,  or  written  law,  but 
from  the  standardizing  rule  which  it  safeguards  and  makes  effective. 

Finally,  the  legislator  sometimes  disentangles  and  formulates  the 
standardizing  rule  itself ;  and  usage  and  jurisprudence  erect  the 
technical  process  to  guarantee  its  application. 

A  remarkable  example  of  such  a  process  is  that  of  the  law  of 
January  2,  1907,  and  of  the  system  of  protection  spontaneously  estab- 
lished by  jurisprudence,  from  which  was  born  the  constructive  rule 
guaranteeing  respect  for  the  norm  formulated  by  the  law.  This  law 
of  1907,  (Art.  4),  passed  after  Pope  Pius  X  had  forbidden  French 
Catholics  to  form  the  associations  of  worship  provided  for  in  the 
Separation  Law  of  December  9,  1905,  declares  that  even  without  an 
association  of  worship  the  buildings  of  worship  as  well  as  the  furni- 
ture in  them  will  be  left  for  the  public  performance  of  worship  at 
the  disposition  of  the  faithful  and  of  the  ministers  of  worship.  No 
constructive  rule  accompanies  this  ordinance.  Because  of  the  silence 
of  the  law,  there  were  immediately  and  spontaneously  organized  the 
due  processes  of  law  necessary  to  guarantee  the  use  of  the  churches 
for  the  benefit  of  the  priests  and  the  faithful.  Now  a  whole  con- 
structive system  created  by  custom  and  jurisprudence  has  come  to  be 
superimposed  upon  the  legal  ordinance  of  1907.  It  does  not  receive 
its  juridical  force  from  the  decisions  of  jurisprudence,  any  more  than 
the  rule  of  1907  received  force  from  the  will  of  the  legislator  who 
published  it.  This  rule  receives  all  its  force  from  its  conformity  to 
the  juridical  consciousness  of  France  at  the  time  it  was  published, 
and  it  is  the  support  of  the  constructive  system  which  guarantees  it. 

Thus  even  at  a  period  like  ours,  justly  qualified  as  a  pre-eminently 
legislative  period,  the  spontaneous  formation  of  law,  the  obligatory 
force  of  the  juridical  norm  whether  formulated  by  written  law  or 
not,  can  have  no  other  foundation  than  the  consciousness  of  the 
social  group  under  consideration.  Alongside  of  written  law,  new 
standardizing  rules  are  formed,  which  soon  afterward  are  frequently 
formulated  into  legislation.  Outside  of  written  law  and  beyond 
written  law,  constructive  rules  also  are  instituted  which  legislation 
sometimes  confirms  with  a  word,  or  which  it  often  passes  by,  but 
which  nevertheless  persist  and   are   enforced. 

Sometimes  it  is  even  useless  for  written  law  to  publish  formally 
a  certain  norm  and  to  regulate  its  application  with  an  extraordinary 
luxury  of  learned  constructive  ordinances;  for  this  norm  is  not  en- 
forced, and  the  constructive  ordinances  have  no  result.  Nothing  shows 
better  the  truth  of  the  idea  dominating  all  these  developments — that 
is,  that  law  receives  its  force  only  from  the  adhesion  of  individual 
consciousnesses.      An   example   which   seems   to   me   particularly   strik- 
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ing  is  that  of  the  law  of  April  5,  1910.  Articles  1  and  2  of  this 
law  impose  the  obligation  of  a  contribution  for  retirement  upon  all 
salaried  employees  of  both  sexes  in  industry,  commerce,  the  liberal 
professions  and  agriculture,  and  upon  wage  earners.  For  ten  years 
this  ordinance  has  remained  a  dead  letter.  Not  but  what  many 
salaried  employees  voluntarily  obeyed  the  law.  But  the  great  mass 
remained  absolutely  indifferent,  and  the  public  authorities  had  to  give 
up  setting  into  motion  the  compulsory  measures  put  at  their  disposal 
to  assure  the  execution  of  the  law.  In  other  words,  the  juridical 
norm  as  it  exists  at  present  in  men's  consciousnesses  is  that  of 
optional  retirement;  that  of  obligatory  retirement  has  not  yet  pene- 
trated the  mass  of  minds.  It  is  not  impossible  for  this  evolution  to 
take  place  in  the  near  future  under  legislative  influence ;  but  at  tlie 
present  hour,  to  say  that  obligatory  retirement  is  a  rule  of  law  would 
be  an  error;  it  is  a  legislative  rule;  it  is  not  a  rule  of  law. 

The  result  of  all  this  is,  then,  that  in  modem  societies,  in  spite  of 
tlie  broad  development  which  the  activity  of  the  positive  legislator 
has  received,  there  is  not  a  complete  coincidence  between  juridical 
norms  and  written  law,  that  is,  between  objective  law  and  legislative 
law.  Nevertheless,  once  this  lack  of  coincidence  is  ascertained  and 
remembered,  the  expressions  "objective  law",  "rule  of  law",  and  "writ- 
ten law"  can  be  used  to  facilitate  exposition.  But  we  must  always  bear  in 
mind  that  it  is  possible  for  legislation  not  to  be  law  and  that  certainly 
it  is  never  the  whole  of  law. " 

§  12.    The  Intersocial  Juridical  Norm 

Up  to  now  I  have  considered  the  rule  of  law  only  within  a 
given  social  group — the  objective  law  of  an  isolated  group  in  so  far 
as  it  applies  to  the  individuals  composing  the  group  in  their  relations 
with  each  other.  Is  there  a  law  in  the  relations  of  two  or  several  dif- 
ferent groups?  This  is  nothing  less  than  the  celebrated  and  fimda- 
mental  question  of  international  law.  Is  there,  can  there  be,  an  inter- 
national law?  I  reply  energetically:  "Yes",  and  the  events  through 
which  we  have  been  living  for  almost  six  years,  far  from  disturbing 
this  conviction,  have  only  confirmed  it. 

To  make  clear  what  I  understand  the  foundation  of  international 

"  On  the  formation  of  law  and  its  obligatory  force,  I  ask  permission  of  my 
readers  to  refer  them  to  my  book,  L'£tat,  le  droit  objectif  et  la  loi  positive  (1901), 
particularly  chapters  IV  and  VII.  Consult  also  in  addition  to  the  authors  men- 
tioned in  the  preceding  section :  Leroy,  La  Loi,  essai  sur  la  theorie  de  I'autoritt 
dans  la  democratie  (1908)  ;  Cruet,  La  Vie  du  droit  et  I'impuissance  des  his 
(1914)  ;  Aillet,  La  Democratie  eP  la  loi  (1819)  17  Revue  de  metaphysique  et  morale 
570;  Bonnecase,  L'Ecole  exegetique  (1920);  Binding,  Die  Normen  (2nd  ed. 
1890^  ;  Jellinek,  Gesctc  und  Verordnung  (1887)  ;  Allgemeine  Staatslehre  (2nd 
ed.  1905)  556  et  scq.;  Dicey,  Le  Droit  et  I'opinion  publique  en  Angleterre  (trans- 
lated by  A.  and  G.  Jeze,  1906).  The  fundamental  book  on  the  character  of 
positive  law  is  still  the  work  of  M.  Geny,  referred  to  several  times,  Methode 
d' interpretation  en  droit  prive  positif  (2nd  ed.  1919,  2  vol.) 
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law  to  be,  I  shall  proceed  from  the  simple  to  the  complex  and  shall 
first  consider  the  relations  which  might  be  established  between  two  social 
groups  assumed  to  be  very  simple  and  to  some  extent  standardized. 

Two  or  several  clearly  marked  out  social  groups  are  in  such  a 
situation  that  relations  arise  between  them.  Shall  we  understand  that 
these  relations  are  subjected  to  a  norm?  The  question  so  stated  can 
receive  only  an  affirmative  reply,  but  one  which  demands  two  reserva- 
tions. First,  this  norm  applies  only  to  the  members  of  the  two  groups 
taken  individually,  and  not  to  the  groups  taken  as  such  and  as  constitut- 
ing real  entities  distinct  from  the  individualities  composing  them.  On 
the  other  hand,  this  norm  can  have  no  other  foundation  than  the  con- 
sciousness that  the  individuals  composing  the  different  groups  have 
solidarity  uniting  not  only  the  members  of  each  group  with  each  other, 
but  also  the  members  of  the  different  groups  with  each  other.  More- 
over this  norm,  rudimentary  as  it  is,  is  an  economic  or  moral  norm. 
In  fact,  there  exist  in  the  relations  of  the  most  elementary  social  groups 
rules  of  which  the  individuals  of  each  group  have  a  more  or  less  clear 
consciousness,  the  necessity  of  which  rules  they  feel,  and  to  which  they 
submit  in  reality.  Here  is  a  point  which  seems  incontestable,  which  is 
confirmed  by  all  sociological  observations,  and  which  at  the  same  time  it 
is  essential  to  make  clear. 

Can  these  economic  and  moral  rules  which  exist  for  the  relations 
of  the  individuals  belonging  to  different  social  groups  at  given  moment 
become  juridical  rules? 

In  the  preceding  paragraphs  I  have  shown  how  and  at  what  moment 
an  economic  and  moral  rule  becomes  a  rule  of  law.  Is  it  possible  to 
determine  how  and  at  what  moment  an  intersocial  economic  or  moral 
rule  becomes  an  intersocial  juridical  norm  ?  I  think  it  is.  But  even  now 
it  should  appear  certain  that  this  intersocial  moral  or  economic  rule, 
once  it  has  become  a  rule  of  law,  necessarily  preserves  its  original  essen- 
tial characteristics.  It  has  as  its  first  foundation  the  solidarity  existing 
between  the  members  of  the  different  groups ;  it  is  addressed  to  the 
members  of  these  groups  taken  individually,  and  not  to  the  social 
groups  personified.  Like  the  economic  or  moral  rule  which  is  its  founda- 
tion, it  is  social  and  intersocial  in  foundation,  but  individual  in  appli- 
cation. It  does  not  apply,  it  cannot  apply,  to  social  groups  as 
such — ^groups  having  no  personal  reality,  no  consciousness  or  will. 
It  applies  to  the  individuals  of  these  different  groups,  individuals  be- 
tween whom  arise  relations  which  require  regulation.  In  other  words, 
just  as  every  social  group  implies  a  discipline,  which  is  internal  objective 
law,  so  as  soon  as  bonds  of  solidarity  are  formed  between  individuals 
belonging  to  different  groups,  an  intersocial  group  is  constituted  which 
implies  an  intersocial  discipline,  which  is  precisely  intersocial  law,  the 
embryo  of  modern  international  law. 

But  at  what  moment  does  the  intersocial  economic  rule  become  a 
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juridical  norm?  The  reply  will  be  the  same  as  before.  The  rule  of 
law  appears  when  the  consciousness  exists  in  the  mass  of  individuals 
that  a  certain  economic  or  moral  rule  is  of  such  importance  for  inter- 
social  relations  that  the  sanction  of  this  rule  should  of  necessity  be 
organized,  and  when  at  the  same  time  the  mass  of  minds  feels  that  it  is 
just  that  this  sanction  be  organized. 

This  obviously  implies  that  relations  have  arisen  between  the  mem- 
bers of  different  groups,  and  relations  frequent  and  durable  enough  not 
only  to  have  caused  the  formation  of  what  I  have  already  called  the 
sentiment  of  sociality  and  the  sentiment  of  justice,  but  also  of  broadened 
sentiments    which   have    become    intersocial    sentiments — the    sentiment 
that  there  is  a  close  interdependence  not  only  between  the  members  of 
le  same  social  group,  but  also  between  the  different  groups,  a  senti- 
lent  of  intersocial  justice;  that  is,  the  sentiment  that  distributive  justice 
id  commutative  justice  should  be  as  much  respected  in  the  relations  of 
le  individual  members  of  different  groups  as  in  the  relations  of  the  mem- 
;rs  of  the  same  group.    This  double  sentiment  of  intersocial  sociality  and 
itersocial  justice  could  only  appear  at  a  fairly  advanced  stage  of  himian 
listory.     There  is  no  doubt  that  a  moment  arrived  after  which  this 
louble  sentiment  existed  and  maintained  itself,  although,  to  be  sure, 
nth  long  and  numerous  periods  of  retrogression.     Still,  it  existed,  and 
Itersocial  law  was  by  that  very  fact  founded  on  the  same  basis  as  intra- 
:ial  law  and  with  the  same  solidity.    Then,  in  the  mass  of  minds  be- 
mging  to  these  different  groups,  there  was   formed  a  true  juridical 
)nsciousness,  the  consciousness  that  they  should  act  towards  each  other 
iccording  to  a  certain  rule,  and  that  if  this  rule  were  violated,  a  reaction 
rould  be  produced  in  all  the  groups  under  consideration  tending  to 
lize  an  effective  sanction   for  this   rule.     This   is  the  international 
Ijuridical  norm.    It  can  be  said  of  it  as  of  the  intersocial  juridical  rule: 
it  appears  when  in  the  mass  of  minds  there  exists  the  consciousness 
lat  if  a  like  rule  is  violated  an  intersocial  reaction  will  result,  the  con- 
:iousness   that  the   violation   of   this   rule   is   a   grave   attack    on    the 
)lidarit)'^  which  unites  the  members  of  the  different  groups,  and  the 
consciousness  that  it  is  just  for  an  intersocial  sanction  to  be  organized 
jainst  the  violators  of  this  rule. 

The  foundation  of  standardizing  international  law  thus  appears  to 
IS  very  clearly.     By  taking  this  point  of  view  we  avoid  the  difficulty 
rhich  continually  gives  rise  to  objections  made  under  different  forms. 
pt  has  been  said  and  is  still  constantly  said  that  there  cannot  be  an  inter- 
social law  because  there  is  no  supersocial  power  imposing  a  superior 
law  upon  subordinate  groups.     The  objection  does  not  hold  if  it  be 
ladmitted,  as  we  admit,  that  the  rule  of  law  is  not  an  order  imposed 
*by  a  superior  will  upon  subordinate  wills,   but  a  norm   conceived  as 
obligatory  and  requiring  a  sanction,  and  conceived  as  such  by  individuals 
even  before  it  is  applied. 
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To  establish  the  foundation  of  intersocial  standardizing  law,  I 
have  considered  social  groups  reduced  to  a  simple  standardized  state, 
according  to  the  expression  already  used,  groups  in  which  it  was 
assumed  that  no  political  differentiation  had  as  yet  taken  place.  If 
now,  on  the  contrary,  we  imagine  concrete  social  groups  in  which 
political  differentiation  has  taken  place  and  which  are  therefore  con- 
stituted States,  whatever  their  form,  whether  it  is  a  question  of  the 
small  cities  of  antiquity  or  of  great  modern  States,  the  conception  which 
has  just  been  given  of  the  intersocial  norm  remains  true.  Incontestable 
bonds  of  solidarity  unite  with  one  another  not  only  those  under  the 
jurisdiction  of  the  same  State,  but  also  those  under  the  jurisdiction  of 
different  States,  and  on  the  foundation  of  this  solidarity  have  been 
necessarily  established  moral  and  economic  rules  applying  to  the  rela- 
tions of  the  members  of  these  different  states.  These  rules  do  not 
apply  to  the  States  taken  in  themselves  as  forming  persons,  because 
they  are  not  personal  realities  any  more  than  the  social  groups  which 
serve  to  support  them.  These  economic  and  moral  rules  of  an  inter- 
national order  apply  to  the  individuals  belonging  to  these  different 
States ;  and,  to  tell  the  truth,  this  fact  has  never  been  formally  stated. 
These  moral  and  economic  rules  have  as  foundation  the  consciousness 
of  the  individual  subjects  of  the  States  under  consideration  that,  if 
they  did  not  submit  to  these  rules,  an  international  reaction  would  be  ; 
produced  which  would  compel  them  indirectly  to  submit.  These  moral 
and  economic  rules  apply  to  all  the  members  of  the  state  group  under  : 
consideration ;  but  they  apply  in  a  very  particular  way  to  the  gov-  '\ 
ernors — that  is,  to  the  individuals  controlling  the  monopoly  of  the 
force  in  each  of  the  groups.  It  is  they  particularly  who  have  inter-  | 
social  relations ;  it  is  they  who  defend  the  economic  interests  of  the 
governed ;  it  is  the  relations  arising  between  them  which  are  pre- 
eminently subjected  to  the  intersocial  moral  and  economic  rules. 

If  the  existence  of  economic  and  moral  norms  is  admitted  in  the 
relations  between  citizens  of  modern  States — and  it  seems  to  me  that 
it  cannot  be  disputed — I  do  not  see  how  the  existence  of  juridical 
norms  in  the  same  relations  can  be  disputed.  Here  also  the  moral  and 
economic  rule  becomes  juridical  when  the  mass  of  minds  understand 
that  because  of  international  solidarity  and  of  a  pressing  need  for 
justice,  it  is  necessary  for  this  rule  to  be  furnished  with  a  sanction 
and  for  possible  violations  of  it  to  be  energetically  repressed.  It  is 
this  conception  and  this  conception  alone  which  must  be  the  foundation 
of  the  interstate  rule.  It  is  the  consciousness  of  the  governors  as  well 
as  of  the  governed  which,  by  its  manifestations,  gives  the  juridical 
character  to  an  intersocial  norm.  It  is  because  the  idea  has  deeply 
penetrated  the  mass  of  minds  that,  when  the  governors  of  two  differ- 
ent national  groups  have  concluded  an  agreement,  it  is  both  danger- 
ous for  international  solidarity  and  contrary  to  the  sentiment  of  jus- 
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tice  for  such  an  agreement  to  be  violated  with  impunity — it  is  for 
;this  reason  that  the  idea  of  the  juridical  rule  has  been  formed  accord- 
•ing  to  which  every  international  convention  is  binding  upon  the  gov- 
ernors who  concluded  it. 

The  international  norm,  being  thus  understood  as  founded  on  the 
conditions  of  international  solidarity  and  on  the  sentiment  of  justice, 
and  as  applying,  not  to  imaginary  entities  which  would  be  nations  and 
States,  but  to  the  individuals,  governors  and  governed,  who  compose 
them,  avoids  the  objection  which,  under  different  forms,  has  always 
been  made  to  international  law  and  which  can  be  formulated  thus: 
there  can  be  no  international  law  because  there  is  no  commanding 
power  imposing  an  international  norm  upon  the  different  States. 

The  objection  collapses  if  it  is  proved,  as  I  believe  I  have  proved 
in   the  preceding  paragraphs,   that  it   is   not  the  existence  of   a   com- 
manding power  imposing  itself   upon   subordinate   wills   which   makes 
the  obligatory   force  of  municipal  law,  but  the  consciousness   existing 
in  the  individuals  to  whom  it  applies  that  this   rule   should   be    fur- 
nished with  a  sanction  by  compulsion.     The  obligatory   force  of   the 
[juridical  norm  does  not  imply  in  the  least  the  existence  of  a  superior 
|,will   imposing  itself   upon  a   subordinate   will ;   it   only   implies   in   the 
lass    of    minds    the    consciousness    of    its    obligatory    character,    and 
fhat  I  have  called  briefly,  juridical  consciousness.      Neither  does  the 
trule  of  international  law  imply  the  existence  of  a  super-State  impos- 
ping  its  will  upon  subordinate   States ;  it  only  implies  an  international 
►juridical  consciousness ;  that  is,  the  idea  in  tlie  mass  of  minds  belong- 
ing to  different  state  groups  which  have  relations  with  each  other,  that 
tit  is  just  for  a  certain  moral  or  economic  rule  to  be  furnished  with  an 
^energetic  sanction  by  the  use  of  force  if  there  is  need,  the  conscious- 
i^ness  that  respect  for  this  rule  is  indispensable  for  the  maintenance  of 
[international    solidarity.      Whether  the    force   intended    to    realize    this 
iction  is  organized  or  not,  whether  it  even  can  be  organized,  is  of 
[little  importance.     There  is  an   international   juridical  norm   from  the 
•  moment    when    the    international    consciousness    exists    that    a    certain 
[rule  must  be  respected,  that  it  is  just  for  it  to  exist,  and  that  this  is 
^necessary  for  the  maintenance  of  international  solidarity. 

But,  it  is  said,  admitting  that  this  purely  standardizing  inter- 
lational  law  exists  and  can  be  founded  on  this  international  con- 
Isciousness,  problematic  at  best,  it  is  not  really  a  law ;  every  rule  of 
law  is  a  rule  with  a  sanction,  or  at  least  a  guaranty.  Here  at  the 
most  is  a  nile  which  has  been  conceived,  but  certainly  not  a  rule 
with  a  sanction  or  even  with  a  guaranty;  the  international  juridical 
norm  is  always  accompanied  by  constructive  rules  which  determine 
the  processes  of  law,  in  a  very  general  sense  of  the  expression, 
which  tend  to  its  realization ;  standardizing  law  is  always  accom- 
panied by  a  constructive  law  which,  as  I  have  myself  recognized,  implies  a 
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certain  political  differentiation  between  the  strong  and  the  weak  in  a  given 
social  group ;  now,  nothing  of  this  kind  can  exist  in  intersocial  relations  in 
general,  and  particularly  in  interstate  relations.  A  standardizing  inter- 
national law  can  exist;  or  rather  an  international  morality  can  be 
recognized ;  but  a  constructive  international  law  cannot  be  conceived 
and,  in  fact,  does  not  exist  and  cannot  exist.  Tntemational  processes 
of  law  cannot  be  constituted  and  all  attempts  made  towards  them 
have   failed  wretchedly. 

Such  a  line  of  reasoning  could  have  been  taken  before  the  great 
war ;  it  can  no  longer  be  taken  to-day  after  the  events  which  are 
the  striking  demonstration  of  the  indestructible  force  of  standardizing 
international  law  and  of  the  possibility  of  erecting  a  constructive 
international  law.  When,  in  the  month  of  August,  1914,  there  oc- 
curred the  abominable  crimes  of  Germany,  when  the  German  hordes 
invaded  Belgium  in  violation  of  the  most  solemn  agreements,  when 
they  bore  desolation  into  the  north  and  northest  of  France;  when,  at 
the  instigation  of  the  government  of  Berlin  they  performed  pre- 
meditated and  methodically  organized  profanations  and  devastations, 
the  question  might  have  arisen  for  a  moment  whether  the  existence 
of  international  law  was  not  merely  a  thinker's  dream,  a  moralist's 
illusion,  corresponding  to  no  effective  reality  and  whether  the  cele- 
brated formula  "Might  makes  right",  and  the  declaration  of  Hegel, 
"History  is  the  tribunal  of  the  world",  were  not  the  only  rules  in  con- 
formity wth  reality.  I  myself,  I  admit,  asked  myself  for  a  moment 
whether  all  the  efforts  to  establish  international  law  on  a  purely  posi- 
tive basis  were  not  chimerical  and  vain.  Then  events  unfolded  them- 
selves with  implacable  logic.  The  world  conscience  revolted  with  a 
mighty  awakening;  all  the  civilized  peoples  of  the  earth  arose  and 
united  against  the  violator  of  the  international  norm.  Only  a  few 
powerless,  degenerate,  or  still  barbarous  nations  remained  mute  or  de- 
serted the  cause  of  right.  Spontaneously  there  formed  a  union  of 
irresistible  forces  which  imposed  respect  for  law  upon  the  German 
governors  and  which  decided  to  punish  their  crimes,  to  demand  repara- 
tions and  guarantees.  I  cannot  believe  that  these  punishments,  repara- 
tions and  guarantees  will  not  be  realized;  it  depends  only  upon  the 
allied  governors;  and  sooner  or  later  the  international  consciousness 
will  force  them  to  act.  Thus  there  appear  to  us  in  the  international 
field  these  processes  of  law  which  are  insisted  upon  before  there  can 
really  be  an  international  law. 

At  a  given  moment  President  Wilson  made  himself  the  inter- 
preter of  the  world  conscience  in  his  different  messages.  Since  then 
he  has  seemed  to  hesitate;  his  attitude  has  become  enigmatic;  mis- 
understandings have  arisen ;  but  I  am  still  convinced  that  in  spite  of 
regressions,  sudden  shifts,  and  the  difficulties  of  all  kinds  arising  from 
an  infinitely  complex  situation,   the    four  great  liberal   nations   of   the 
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world,  France,  England,  Italy,  and  the  United  States,  will  succeed  in 
organizing  the  sanction  of  international  law.  September  1,  1918, 
addressing  the  workmen  of  America,  President  Wilson  said :  "This  is 
a  war  whose  object  is  to  guarantee  the  nations  and  the  peoples  of  the 
whole  world  against  every  power  like  the  German  autocracy;  it  is  a 
war  of  emancipation  and  as  long  as  it  is  not  won,  men  will  be  able 
to  live  nowhere  without  fear  and  cannot  breathe  freely  while  perform- 
ing their  daily  tasks  and  say  to  themselves  that  the  governors  are 
their  servants  and  not  their  masters,"  The  American  press  empha- 
sized   this    tliought    in    a    singularly    energetic    way    by    declaring    in 

'  August,  1918,  that  at  the  congress  of  peace  the  Germans  should  have 
no  voice ;  that  peace  should  not  be  made  with  them,  but  imposed  upon 

.  them.  On  August  30,  1918  the  New  York  Globe,  one  of  the  im- 
Dortant  newspapers  of  the  United  States,  wrote:  "It  is  not  customary 
ir  the  individual  who  is  hemmed  in  by  the  police  and  brought  before 
tribunals  to  seat  himself  near  the  judge  to  deliberate  on  his  punish- 
ment. The  German  delegates  at  the  conference  should  only  be  present 
for  form's  sake.     The  allied  delegates  will  be  there  to  speak  to  Ger- 

»  many  and  not  to  listen  to  her."  This  is  really  what  happened  at  Paris 
where  the  conditions  of  the  treaty  of  Versailles  were  drawn  up 
without   representation    from   Germany   and   were   imposed   upon   her. 

'  Certainly  the  punishment  pronounced  was  not  complete  enough,  the 
guarantees  taken  against  German  barbarism  were  not  complete  enough ; 
the  intervention  of  the  allies  to  assure  the  execution  of  the  treaty  has 
not  up  to  the  present  been  energetic  enough,  but  the  fact  remains  that 
the  treaty  of  Versailles  is  a  solemn  and  definite  affirmation  of  an  inter- 
national juridical  rule,  standardizing  and  constructive  at  the  same 
time. 

Within  each  group,  the  differentiation  between  the  weak  and  the 
strong  and  the  organization  of   processes  of   law  and   of  methods  of 

I  compulsion  intended  to  furnish  a  sanction  for  the  rule  of  law  takes 
place  only  slowly.  But  this  rule  existed  before  the  differentiation 
took  place,  before  the  processes  of  law  and  the  methods  of  com- 
pulsion were  organized.  In  international  relations,  the  same  evolu- 
tion seems  to  have  to  take  place.  In  municipal  law,  long  efforts  were 
necessary  to  organize  remedial  proceedings,  processes  of  law ;  and 
political  force  intervened  relatively  late  to  impose  the  observation  of 
the  rule  of  law  by  compulsion.  But  long  before  the  juridical  norm 
already  existed.  In  international  relations  many  painful  attempts 
have  been  made  to  create  constructive  processes,  to  establish  an  inter- 
national judiciary  and  police ;  it  has  not  yet  been  possible  to  insti- 
tute and  organize  forces  of  compulsion.  For  a  moment  it  was 
thought  that  from  the  events  which  have  just  occurred  would  issue 
an  organism  capable  of  imposing  respect  for  law  by  force  upon  every 
State  daring  henceforth  to  violate  it.     It  seems  true  that  in  spite  of 
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the  heroism  of  our  sons,  the  task  will  not  yet  be  accomplished.  The 
international  juridical  norm  remains  none  the  less  incontestable 
though  intangible. 

This  norm  is  superadded  to  the  intrasocial  norm.  Both  have  the 
same  foundation,  and  the  late  war,  far  from  impugning  their  reality, 
is,  on  the  contrary,  a  clear  proof  of  it.  If  it  has  not  erected,  it  has  at 
least  prepared  the  constructive  system  which  provides  a  sanction  for 
international  law,  which  up  to  the  present  has  been  only  a  standardiz- 
ing law  and  which  tends  more  and  more  to  become  a  constructive 
law. 

But  let  us  go  no  further,  and  let  us  not  speak  of  the  rights  of 
peoples,  of  nations,  and  of  states,  any  more  than  of  the  rights  of  in- 
dividuals. There  is  an  objective  law  which  imposes  itself  upon 
individuals  and  only  upon  them  in  their  social  relations  and  in  their 
international  relations.  There  is  no  legal  right  of  individuals,  a  power 
belonging  to  their  will,  A  fortiori,  there  is  no  legal  right  of  social 
groups,  whatever  they  are — tribes,  cities,  families,  nations,  states.  Men 
can  believe  in  it  as  in  a  religious  revelation;  scientifically,  it  cannot  be 
affirmed  because  the  personal  reality  of  these  collectivities  cannot  be 
demonstrated,  any  more  than  the  reality  of  the  idea  of  legal  right. 
This  belief  in  the  rights  of  nations  can  be  an  important  factor  in 
social  transformation  and  in  juridical  creation;  it  is  even  difficult  to 
deny  that  this  is  so.  This  belief  is  a  fact  which  the  observer  can- 
not neglect,  any  more  than  the  belief  in  national  sovereignty.  But 
neither  the  one  nor  the  other  corresponds  to  anything  real ;  scientifical- 
ly, the  legal  rights  of  peoples  cannot  be  spoken  of,  because  neither 
their  personality  nor  the  existence  of  legal  right  can  be  demonstrated. 
The  legal  right  of  collectivities  does  not  exist  any  more  than  the  legal 
right  of  individuals. " 

Leon  Duguit 

Dean,  Faculty  ot  Law, 
University  oe  Bordeaux. 

April  10,  1920. 

"  I  give  only  a  very  short  bibliography  on  the  question  of  the  foundation  of 
international  law,  because  most  of  the  works  written  before  the  war  are  already 
antiquated  and  the  works  published  since  are  still  very  few.  Among  the  works 
written  before  the  war,  I  should  nevertheless  mention  the  following:  Pillet, 
Les  Droits  fondamentaux  des  £tats  (1899).  As  is  seen  from  the  title,  the  author 
bases  international  law  on  the  recognition  of  subjective  rights  belonging  by 
definition  to  states.  His  point  of  view  is  thus  diametrically  opposed  to  that 
which  I  have  developed.  Nys,  Le  droit  international,  les  principes,  les  theories, 
les  faits  (1912,  3  vol.)  Among  the  works  which  have  appeared  since  the  war,  I 
will  mention  only  the  following:  Moye,  Le  droit  des  gens  moderne  (1920); 
Scelle,  Le  pacte  des  nations  et  sa  liaison  avec  le  traite  de  paix  (1920)  ;  La  morale 
des  traites  de  paix   (1920). 
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NOTES 

A  CoRRKCTTON. — The  Review  desires  to  call  its  readers*  attention  to  the  un- 
fortunate omission  in  the  February  issue  of  the  signature  to  the  article,  "Some 
Phases  of  the  New  York  Civil  Practice  Act  and  Rules."  The  article,  as  indicated 
on  the  Editorial  page,  was  by  Mr.  Harold  R.  Medina,  LL.  B.,  of  the  New  York 
Bar,  lecturer  in  Code  Pleading  and  Practice  in  the  Columbia  Law  School. 


The  Law  School. — Owing  to  the  illness  of  Professor  Young  B.  Smith,  Mr. 
Robert  L.  Hale,  LL.  B.,  Ph.  D.,  is  giving  the  course  on  Carriers  in  the  Spring 
term,  as  well  as  the  course  on  Damages  previously  noted.  The  second  half  of 
Professor  Smith's  course  on  Torts  is  being  given  by  Mr.  Richard  R.  Powell,  LL.  B., 
Columbia,  1914.  Since  being  graduated  from  Law  School,  Mr.  Powell  has  been 
in  active  practice  in  Rochester,  N.  Y.  Professor  Thomas  L  Parkinson  is  offering 
the  course  in  Insurance  as  well  as  Administrative  Law.  A  special  course  in  Water 
Rights  will  again  be  given  by  Mr.  L.  Ward  Bannister,  LL.  B.,  of  the  Denver, 
Colorado,  Bar,  as  in  past  years. 


The  Labor  Clauses  of  the  Clayton  Act  Bepore  the  Supreme  Court.— In 
Duplex  Printing  Co.  v.  Deering,^  just  decided,  the  Supreme  Court  makes  its  first 
pronouncement  upon  the  effect  of  the  labor  clauses  of  the  Clayton  Act.  The 
International  Association  of  Machinists  had  called  a  strike  in  the  plaintiff's  fac- 
tory in  Michigan.  The  defendants,  the  New  York  business  agents  of  the  union, 
warned  customers  of  the  plaintiff  not  to  patronize  it,  threatened  others  with 
strikes  if  they  continued  to  deal  with  the  plaintiff,  and  otherwise  fomented  a 
secondary  boycott  of  the  plaintiff  in  and  about  New  York  City.  It  was  clear 
that  the  conduct  pursued  by  the  defendants  was  of  the  type  held  in.  Loewe  v. 
Lawlor*  to  be  a  combination  in  restraint  of  trade  which  violated  the  Sherman 
Anti-Trust  law.  The  precise  question  was  thus  whether  the  Clayton  Act,  which 
amended  the  latter,  effected  any  change  in  the  status  of  labor  under  the  anti- 
trust laws. 

Specifically,  the  holding  was  that  the  secondary  boycott  instigated  by  the  de- 
fendants did  not  fall  within  the  terms  of  the  command  that  no  injunction  shall 
issue  "in  a  case  between  an  employer  and  employees  .  .  .  growing  out  of 
,  .  .  a  dispute  concerning  terms  or  conditions  of  employment",  because  none 
of  the  defendants  had  ever  been  employees  of  the  plaintiff  and  that,  consequently, 
their  conduct  did  not  grow  out  of  a  dispute  concerning  conditions  of  employ- 
ment, i.  e.,  "their  own  employment."* 

Although  the  court  held  that  the  specific  acts  of  the  defendants  were  not 
legalized  by  the  Clayton  Act,  the  court  nevertheless  thought  that  the  Act  did 
legalize  some  acts  which  were  unlawful  before  its  passage.  Thus,  in  justifying 
a  strict  and  literal   interpretation   of   the   Act,  Mr.   Justice   Pitney  said   for  the 

M1921)  41  Sup.  Ct.  172,  reversing  (C.  C.  A.  1918)  252  Fed.  722. 

'(1908)  208  U.  S.  274,  28  Sup.  Ct.  301;  Lawlor  v.  Loezve  (1915)  235  U.  S. 
522,  35  Sup.  Ct.  170. 

^It  is  to  be  observed  that  the  interpretation  adopted  by  the  court  necessitates 
the  literal  insertion  of  the  words  "their  own"  before  the  word  "employment" 
used  in  the  Clayton  Act.  "Conditions  of  their  own  employment"  is  the  phrase 
used  by  the  court,  whereas  the  Act  says  merely  "conditions  of  employment."  (1914) 
38  Stat.  730,  §  20,  U.  S.  Comp.  Stat.  (1916)  §  1243d. 
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majority,  "...  it  must  be  borne  in  mind  that  the  section  [20]  imposes  an 
exceptional  and  extraordinary  restriction  upon  the  equity  powers  of  the  courts 
of  the  United  States  and  upon  the  general  operation  of  the  anti-trust  laws,  a 
restriction  in  the  nature  of  a  special  privilege  or  immunity  to  a  particular  class 
.  .  .  "  What  this  special  privilege  is  the  court  does  not  expressly  say,  but 
some  of  the  language  of  the  majority  opinion  gives  clear  indication  of  the  con- 
tent of  this  privilege.  Mr.  Justice  Pitney  prefaced  his  argument  with  the  fol- 
lowing comment :  "As  we  shall  see,  the  recogfnized  distinction  between  the  pri- 
mary and  secondary  boycott  is  material  to  be  considered  upon  the  question  of 
the  proper  construction  of  the  Clayton  Act."*  Furthermore,  the  court  quoted 
with  approval  the  statement  of  Mr.  Webb,  spokesman  of  the  House  Committee 
that  had  under  consideration  the  Clayton  Act,  to  the  eflFect  that  Section  20  pur- 
ported to  legalize  the  strike  and  the  primary  boycott  but  not  the  secondary  boy- 
cott. This  statement  of  the  purpose  of  the  section  the  court  found  to  be  in 
accord  wih  "its  proper  construction."  It  is,  therefore,  a  fair  inference  that  the 
court  thought  that  in  a  "case  between  an  employer  and  employees"  the  latter 
would  be  privileged  to  exercise  the  primary  boycott. 

Mr.  Justice  Brandeis,  with  whom  Justices  Holmes  and  Clarke  concurred,  in  a 
dissenting  opinion  sought  to  read  the  legislative  intent  embodied  in  Section  20 
from  a  radically  diflFerent  approach.  He  looked  beyond  the  expressions  of  Mr. 
Webb  to  the  "unceasing  agitation  which  extended  over  more  than  twenty  years", 
of  which  the  Clayton  Act  was  the  fruit,  and  to  the  "better  appreciation  of  the 
facts  of  industry"  which  had  led  some  courts  to  sanction  conduct  which  he 
deemed  analogous  to  that  of  the  defendants  in  the  present  case.  This  larger 
question  has  recently  been  discussed  in  the  pages  of  this  Review.* 

The  purpose  of  this  note  is  limited  to  showing  that  the  construction  of  the 
Act  adopted  by  the  majority  opinion,  if  lexically  and  consistently  applied,  in 
effect  destroys  the  very  privilege  which  the  court  thought  section  20  conferred 
upon  labor. 

It  follows  from  the  direct  holding  of  the  court  that  before  the  provisions  of 
the  Clayton  Act  can  be  brought  into  play  there  must  be  a  "case  between  an  em- 
ployer and  employees" ;  so  that  even  if  the  defendants,  in  the  case  at  bar,  had 
instigated  a  primary  instead  of  a  secondary  boycott,  they  could  still  find  no 
refuge  in  section  20  because  there  would  still  not  be  a  "case  between  an  employer 
and  employees."  Suppose,  however,  the  defendants  had  been  employees  of  the 
plaintiff.  The  language  of  the  court  indicates  that  a  secondar>'  boycott  by  such  em- 
ployees would  still  be  unlawful.  One  of  the  acts  which  was  to  be  immune  from  in- 
junction was  "ceasing  to  patronize  .  .  .  any  party  to  such  a  dispute  or 
.  .  .  recommending,  advising  or  persuading  others  by  peaceful  and  lawful 
means  so  to  do."  This  provision,  the  court  said,  dealt  specifically  with  the  sub- 
ject of  the  boycott.  Stressing  the  word  peaceful  and  particularly  the  word 
lawful  the  court  said :  "To  instigate  a  sympathetic  strike  in  aid  of  a  secondary 
boycott  cannot  be  deemed  'peaceful  and  lawful'  persuasion."     It  must  be  borne  in 

*  It  is  important  to  note  the  distinction  which  the  court  draws :  "  .  .  .  the 
substance  of  the  matters  complained  of  is  an  interference  with  complainant's 
interstate  trade  .  .  .  produced  by  what  is  commonly  known  as  a  'secondary 
bo5'cott',  i.  e.,  a  combination  not  merely  to  refrain  from  dealing  with  complain- 
ant or  to  advise  or  by  peaceful  means  persuade  complainant's  customers  to  re- 
frain ('primary  boycott')  but  to  exercise  coercive  pressure  upon  customers  in 
order  to  cause  them  to  withhold  or  to  withdraw  patronage  from  the  complain- 
ant through  fear  of  loss  or  damage  to  themselves  should  they  deal  with  it." 
41  Sup.  Ct.  at  p.  176. 

"Trade  Unions  and  the  Injunction  in  Trade  Disputes  (1920)  20  Columbia 
L.\w  Review  696;  Secondary  Bovcotts  by  Employees  of  a  Common  Carrier 
(1920)  20  CoLUMBi.\  Law  Review  882. 
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mind  that  the  secondary  boycott  is  held  unlawful,  not  because  it  involves  a 
breach  of  the  peace,  but  because  such  conduct  is  held  to  violate  the  rules  estab- 
lished by  the  Supreme  Court  before  the  passage  of  the  Clayton  Act."  Thus,  be- 
fore the  Clayton  Act  can  have  any  application,  there  must  not  only  be  a  "case 
between  an  employer  and  employees",  but  the  parties  to  the  dispute  must  use 
"lawful"  means  of  persuasion.  It  follows,  therefore,  that  since  the  secondary 
boycott  is  not  "lawful"  persuasion,  it  would  be  under  the  ban  in  any  case.'  But 
the  primary  boycott  is  equally  not  lawful  persuasion,  for  the  Supreme  Court  has 
quite  logically,  held  that  a  primary  boycott  involves  a  combining  in  restraint  of  trade 
as  much  as  the  secondary  boycott  does.'  Manifestly  the  elements  of  combina- 
tion and  restraint  of  trade  are  common  to  both.  The  court's  interpretation  of 
the  Clayton  Act  may  be  stated  as  follows :  In  a  case  between  an  employer  and 
employees  the  parties  to  the  dispute  may  employ  lawful  measures  of  persuasion, 
that  is  measures  lawful  before  the  Act.  But  the  boycott,  primary  as  well  as 
secondary,  was  not  lawful  before  the  Act.  Consequently,  the  Act  does  not  legalize 
either  the  primary  or  the  secondary  boycott. 

There  is  thus  a  manifest  inconsistency  between  the  court's  position  that  the 
Clayton  Act  legalized  the  primary  boycott  in  a  "case  between  an  employer  and 
employees"  and  a  consistent  application  of  its  construction  of  the  Act,  a  construc- 
tion, which,  as  we  have  seen,  in  no  event  legalizes  the  secondary  or  primary 
boycott.  This  inconsistency  may  be  put  in  this  form :  The  court  held  that  the 
Act  permitted  only  lawful  means  of  persuasion  (that  is,  means  lawful  before  the 
Act).  At  the  same  time  the  court  thought  that  the  Act  legalized  the  primary 
boycott  (which  was  unlawful  before  the  Act).  This  amounts  to  saying  that 
the  Act  permits  the  use  of  an  unlawful  act  as  a  lawful  means  of  persuasion — a 
clear  contradiction. 

If  it  be  conceded  that  the  use  of  the  primary  boycott  forms  no  part  of  the 
"special  privilege"  which  the  court  thought  Section  20  conferred  upon  labor,  it 
does  not  necessarily  mean  that  the  privilege  is  drained  of  all  content.  Even  the 
court's  narrow  interpretation  of  the  Act  does  not  reduce  it  to  a  mere  iteration 
of  the  pre-existing  law.  The  remaining  relevant  provisions  of  Section  20  plain- 
ly sanction   the   strike  and  peaceful   picketing.  *     To   that   extent  they   effect   no 

*  Speaking  of  Section  20  of  the  Clayton  Act,  Mr.  Justice  Pitney  said  in  a 
dissenting  opinion,  "And  .  .  .  only  'lawful'  measures  are  sanctioned,  that  is, 
of  course,  measures  that  were  lawful  before  the  Act."  Paine  Lumber  Co.  v. 
Neal  (1917)  244  U.  S.  459,  485,  Z7  Sup.  Ct.  718.  And  it  is  to  be  noted  that  Mr. 
Justice  Holmes,  in  the  decision  in  that  case,  admitted  (at  p.  471)  that  Mr. 
Justice  Pitney  was   speaking   for  the  majority  on  this  point. 

'  It  is  true  that  when  the  court  in  the  principal  case  said  that  a  secondary 
boycott  is  not  "lawful"  persuasion  it  did  not  have  before  it  a  "case  between  an 
employer  and  employees."  But,  clearly,  it  cannot  be  argued  that  where  there  is 
such  a  case,  a  secondary  boycott,  by  a  strange  metamorphosis,  becomes  "lawful" 
persuasion.  The  secondary  boycott  is  unlawful  because  of  the  consideration 
that  it  substantially  interferes  with  the  free  flow  of  interstate  commerce. 
Loewe  v.  Lawlor,  supra,  footnote  2.  Such  a  boycott  is  not  rendered  lawful  by 
the  accident  that  it  is  exercised  by  a  party  instead  of  a  stranger  to  an  indus- 
trial dispute.  There  is  as  much  interference  with  interstate  commerce — which 
is  the  substance  of  the  offence — in  the  one  case  as  in  the  other. 

*  See  Lawlor  v.  Loewe,  supra,  footnote  2 ;  see  Eastern  States  Lumber  etc. 
Ass'n  V.  United  States  (1914)  234  U.  S.  600,  34  Sup.  Ct.  951.  "It  is  settled  by 
these  decisions  [citing  the  Lawlor  and  Eastern  States  Lumber  Ass'n  Cases]  that 
such  a  restraint  [of  interstate  commerce]  produced  by  peaceful  persuasion  is  as 
much  within  the  prohibition  as  one  accomplished  by  force  or  threats  of  force 
.  .  .  "  Mr.  Justice  Pitney  in  the  majority  opinion,  41  Sup.  Ct.  at  p.  177.  This 
clearly  refers  to  the  primary  boycott  as  defined  by  Mr.  Justice  Pitney.  See  supra. 
footnote  4. 

'  "And  no  such  injunction  shall  prohibit  any  person  .  .  .  from  terminat- 
ing any  relation  of  employment     ....     or  from     .     .     .     persuading  others  by 
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change  in  the  law.  for  such  conduct  has  not  yet  been  held  to  violate  the  anti- 
trust law  or  the  federa'l  equity  law.  But  a  strike  otherwise  lawful  would  be- 
come actionable  as  a  malicious  conspiracy  if  a  particular  judge  thought  it  was 
impelled  by  an  "unlawful  purpose."  "  Moreover,  for  strikers  to  induce  employees 
or  customers  to  break  their  contracts  would  also  be  actionable. "  Both  these 
possibilities  these  provisions  seem  to  obviate.  For  the  blunt  command  that  no 
injunction  shall  prohibit  any  person  from  ceasing  work  or  peacefully  pursuading 
others  so  to  do  clearly  rules  out  all  considerations  of  malice  or  the  inducing 
of  a  breach  of  contract.  To  this  extent  the  act  restricts  the  equity  powers  of  the 
federal  courts,  but  not  the  general  operation  of  the  anti-trust  laws;  for  these 
considerations  form  no  part  of  the  gist  of  the  offence  against  the  anti-trust  law. 
This,  then,  it  is  submitted,  is  the  extent  of  the  "special  privilege"  which  in  the 
light  of  the  actual  decision  in  the  Duplex  Printing  Case,  Section  20  can  possibly 
confer:  that  a  strike  accompanied  by  peaceful  picketing  is  no  longer  actionable 
as  a  malicious  conspiracy  or  because  it  induces  a  breach  of  contract. 


The  Liability  of  a  Landlord  for  iNjtnuES  Resulting  from  Defects  in 
THE  Leased  Premises. — It  has  often  been  said  that  "fraud  apart,  there  is  no 
law  against  letting  a  tumble-down  house."  *  Thus,  in  a  demise  of  premises, 
there  is  ordinarily  no  implied  covenant  or  warranty  of  fitness  for  habitation.*  The 
only  implication  from  a  mere  letting  is  a  covenant  for  quiet  enjoyment.*  Hence, 
in  the  absence  of  express  agreement,  the  lessor  is  not  liable  in  contract  for  de- 
fects in  the  leased  premises.  When  the  lessor  covenants  to  repair,  no  recovery 
in  contract  is  allowed  for  injury  to  the  person*  or  property*  of  the  tenant 
resulting  from  a  breach  of  the  covenant.  The  measure  of  damages  is  only  the 
cost  of  repairs.  *  And  obviously,  a  member  of  the  public  and  hence  a  stranger 
cannot  recover  at  all  in  contract. ' 

peaceful  means  so  to  do;  or  from  attending  at  any  place  where  any  such  person 
.  .  .  may  lawfully  be,  for  the  purpose  of  peacefully  obtaining  or  communicat- 
ing information,  or  from  peacefully  persuading  any  person  ...  to  abstain 
from  working."  (1914)  38  Stat.  730,  §  20,  U.  S.  Comp.  Stat.  (1916)  §  1243d. 
These  provisions  plainly  have  nothing  to  do  with  the  boycott.  Moreover,  the 
court  failed  to  advert  to  them  as  bearing  upon  the  boycott,  and  said  expressly 
that  the  "ceasing  to  patronize"  clause  (discussed  in  the  body  of  this  note)  ap- 
plied specifically  to  the  boycott. 

"  Cf.  Mr.  Justice  Brandeis'  dissenting  opinion :  "By  virtue  of  that  doctrine 
[malicious  combination]  damage  resulting  from  conduct  such  as  striking  .  .  . 
which  without  more  might  be  damnum  absque  injuria  because  the  result  of  trade 
competition,  became  actionable  when  done  for  the  purpose  which  a  judge  con- 
sidered socially  or  economically  harmful  and  therefore  branded  as  malicious 
and  unlawful."    41  Sup.  Ct.  at  p.  183. 

""Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (1917)  245  U.  S.  222,  257,  38  Sup. 
Ct.  65. 

'Per  Earle,  C.  J.,  in  Rabbins  v.  Jones  (1863)  15  C.  B.  N.  S.  221,  240;  see 
Jaffe  V.  Harteau  (1874)   56  N.  Y.  398,  401. 

*Do\le  V.  Union  Pac.  R\.  (1893)  147  U.  S.  413,  13  Sup.  Ct.  ZZZ',  see  Daly  v. 
Wise  (1892)  132  N.  Y.  306,"  30  N.  E.  837;  Murrax  v.  Albertson  (1887)  50  N.  J. 
L.  167,  13  Atl.  394;  Foster  v.  Peyser  (1852)  63  Mass.  242;  but  see  Ingalls  v. 
Hobbs  (1892)  156  Mass.  348.  31  N.  E.  286,  following  the  much-questioned 
English  doctrine  as  announced  in  Smith  v.  Marrable  (1843)  11  M.  &  W.  5,  that 
on  a  demise  of  a  furnished  house  for  a  short  time,  a  covenant  of  fitness  for 
habitation  will  be  implied. 

*See  McKenzie  v.  Cheetham  (1891)  83  Me.  543,  22  Atl.  469. 

*  Schick  V.  FleL^hhauer  (1898)  26  App.  Div.  210,  49  N.  Y.  Supp.  962. 

"Leayitt  v.  Fletcher  (1865)   92  Mass.  119. 

'Schick  V.  Fleishhauer,  supra,  footnote  4;  Leavitt  v.  Fletcher,  supra,  footnote 
5;  see  Davis  v.  Smith  (1904)  26  R.  L  129.  58  Atl.  630. 

'Reynolds  v.  Van  Beuren  (1898)   155  N.  Y.  120,  49  N.  E.  763. 
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But  the  theory  of  the  landlord's  liability  in  tort  has  not  been  made  so  clear 
by  the  courts.  The  lessor  is  not  liable  to  the  lessee,*  the  members  of  his  family,* 
his  guests,"  servants,"  licensees  or  invitees"  for  injuries  resulting  from  defects 
in  the  premises  unless  he  concealed  them"  at  the  time  of  the  lease."  Nor,  by 
the  weight  of  authority,  does  a  breach  by  nonfeasance"  of  the  lessor's  covenant 
to  repair  create  any  tort  liability. "  An  exception  to  this  general  rule  is  made 
where  premises  are  leased  for  a  public  or  quasi-public  purpose.  The  lessor  of  a 
pier,"  toboggan  slide,"  amusement  hall,"  amusement  park"  or  hotel"  is  liable 
to  members  of  the  public  who  are  injured  as  a  result  of  latent  defects  existing  at 
the  time"  of  the  lease  if  he  then  knew  or  by  the  exercise  of  reasonable  diligence 
should  have  known   of   such   defects. 

In  the  recent  case  of  Vousden  v.  United  Sffates  Realty  Corporation  (1920) 
194  App.  Div.  26,  184  N.  Y.  Supp.  763,  a  servant  of  the  lessee  was  injured  by 
the  collapse  of  a  shed  which  was  in  a  dilapidated  condition  at  the  time  of  the 
existing  lease.  The  servant  was  denied  relief  on  the  ground  that  a  landlord  is 
not  liable  to  a  tenant  or  those  in  privity  with  him  unless  the  "element  of  public 
use  or  public  danger  or  risk  to  adjoining  property"  is  present.  If  the  demised 
premises  are  dangerous  to  the  public,  a  stranger  can  recover  from  the  lessor  on 
the  theory  that  the  lessor  owes  a  duty  to  the  public  which  he  cannot  escape  mere- 
ly by  a  demise  of  the  premises.  ** 

The  distinction  attempted  between  public  and  private  use  is  of  doubtful 
validity.  The  courts  have  tried  to  justify  it  upon  three  grounds:  (1)  nuisance,** 
(2)  implied  invitation,"  (3)  negligence."*  Even  if  what  in  these  cases  the 
court  calls  nuisances  are  such  in  fact,  it  can  scarcely  be  contended  that  they  are 

*  Loupe  V.  Wood  (1877)   51  Cal.  586. 

*  Jaffe  V.  Hartcau,  supra,  footnote  1. 

"  McKcnzie  v.  Chcctham,  supra,  footnote  3 

'^O'Brien  v.  Capwcll  (N.  Y.   1870)   59  Barb.  497. 

"Mcllen  V.  Morrill   (1879)    126  Mass.  545;  contra,  Patten  v.  Bartlett   (1914)  , 
111  Me.  409,  89  Atl.  375.  ^ 

"  In  some  jurisdictions  the  landlord  is  under  a  duty  to  exercise  reasonable 
diligence  to  discover  defects  in  the  leased  premises.  Meade  v.  Montrose  (1913) 
173  Mo.  App.  722,  160  S.  W.  11. 

"  He  is  under  no  obligation  to  disclose  defects  which  he  has  discovered  sub- 
sequent to  the  lease.     Bertie  v.  Flagg  (1894)   161  Mass.  504,  37  N.  E.  572. 

"  But  the  lessor  is  liable  for  misfeasance  in  the  making  of  repairs.  Pratt, 
Hurst  &  Co.  V.  Taller  (1906)  186  N.  Y.  417,  79  N.  E.  328;  Zelzer  v.  Cook  (1909) 
62  Misc.  471,  115  N.  Y.  Supp.  173;   Walker  v.  Swaysee  (1856)   3  Abb.  Pr.  136. 

"(1916)  16  Columbia  Law  Rev.  593;  Davis  v.  Smith,  supra,  footnote  6; 
Schick  V.  Fleishhauer,  supra,  footnote  4;  Rushes  v.  Ginsburg  (1904)  99  App. 
Div.  417,  91  N.  Y.  Supp.  216,  aflf'd  no  opinion  (1907)  188  N.  Y,  630,  81  N.  E. 
1168;  Stch  V.  Van  Duscn  (1904)  93  App.  Div.  358,  87  N.  Y.  Supp.  716;  Shack- 
ford  V.  Coffin  (1901)  95  Me.  69.  49  Atl.  57. 

"Swords  V.  Edgar  (1894)    59  N.  Y.  28. 

'^Barrett  v.  Lake  etc.  Co.    (1903)    174  N.  Y.  310,  66  N.  E.  968. 

"Fox  V.  Buffalo  Park   (1897)  21  App.  Div.  321,  47  N.  Y.  Supp.  788,  aff'd  no ^ 
opinion  (1900)  163  N.  Y.  559,  57  N.  E.  1109. 

'"Junkerman   v.    Tilyou  Realty   Co.    (1915)    213    N.   Y.    404,    108   N.   E.    190; 
Lusk  V.  Peck   (1909)    132  App.  Div.  426,  116  N.  Y.  Supp.  1051.  aflf'd  no  opinion  .i 
(1910)    199  N.  Y.   546,  93  N.   E.  377;  Kane  v.  Lauer   (1913)    52  Pa.   Super.  Ct. 
467;  Folkman  v.  Lauer  (1914)  244  Pa.  605,  91  Atl.  218. 

"May  V.  Ennis  (1903)  78  App.  Div.  552,  79  N.  Y.  Supp.  896. 

"  He  is  not  liable  for  defects  arising  subsequent  to  the  date  of  the  lease. 
Clancv  v.  Byrne  (1874)  56  N.  Y.  129. 

*"  Timlin  V.  Standard  Oil  Co.  (1891)  126  N.  Y.  514,  27  N.  E.  786;  House  v. 
Metcalf  (1858)  27  Conn.  631;  lessen  v.  Sweigert  (1884)  66  Cal.  182,  4  Pac. 
1188. 

**  Swords  V.  Edgar,  supra,  footnote  17. 

*'  Junker  man  v.  Tilyou  Realty  Co..  supra,  footnote  20, 

"Kane  v.  Lauer,  supra,  footnote  20. 
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any  the  less  civil  nuisances  because  only  the  tenant  is  inconvenienced  by  them. 
Moreover,  occasionally  where  the  court  has  apparently  predicated  liability  on 
the  theory  of  nuisance,  at  the  same  time  it  has  held  that  the  landlord  was  not 
liable  unless  he  knew  or  should  have  known  of  the  existence  of  the  nuisance  at 
the  time  of  the  demise. "  This  indicates  that  the  real  basis  for  the  liability  is  negli- 
gence, for  the  creator  of  a  nuisance  is  liable  therefor  irrespective  of  whether 
or  not  he  used  due  care. "  While  the  tenant,  by  leasing  the  premises  may  waive 
his  own  right  to  recover  for  a  nuisance,  it  is  difficult  to  see  how  he  can  waive 
the  right  of  his  customer,  **  but  not  of  a  baseball  fan."  The  distinction  based 
upon  implied  invitation  seems  equally  untenable.  To  say  that  a  lessor  impliedly 
invites  the  lessee's  customer  to  an  amusement  park"  but  not  to  his  place  of 
business "  is  indulging  in  fiction.  Upon  the  theory  of  negligence,  the  distinction 
is  open  to  similar  objections.  Of  course,  the  use  for  which  a  landlord  leases  the 
demised  premises  has  a  bearing  upon  whether  or  not  he  is  guilty  of  negligence. 
For  instance,  it  might  well  be  negligent  for  a  landlord  to  lease  a  defectively  floored 
room  for  a  public  entertainment  whereas  it  might  not  be  negligent  to  lease  the 
some  room  for  storing  feather  dusters.  But  the  weight  to  which  the  floor  would 
be  subjected  and  not  the  fact  that  the  use  was  public  would  be  primarily 
responsible  for  the  diflference  in  the  legal  consequences  of  the  landlord's  conduct 

The  "public  use"  doctrine  has  iiot  been  well  defined  by  the  courts.  Thy  have 
made  no  attehpt  to  declare  exactly  what  constitutes  a  "public  use".  Indeed  the 
entire  doctrine  has  been  repudiated  in  a  few  cases. "  In  the  case  of  Wilcox  v. 
Hincs,**  in  allowing  the  tenant  to  recover  for  injuries  received  from  the  de- 
fective condition  of  the  leased  premises,  the  court  declared  that  the  liability  of 
the  landlord  arose  from  the  wrong  of  leasing  the  premises  in  a  condition  danger- 
ous to  the  tenant,  when  he  knew  or  by  the  exercise  of  reasonable  care  should 
have  known  the  danger."  Theoretically,  this  seems  to  be  the  sound  view.  If 
in  some  jurisdictions  precedent  forbids  the  abandonment  of  the  distinction  be- 
tween public  and  private  use,  at  least  the  courts  should  recognize  that  what  they 
regard  as  an  exception  is  logically  the  rule  and  vice  versa.  ** 

But  even  if  this  conclusion  be  correct,  ytx  the  instant  case  may  be  rightly 
decided ;  for  there  apparently  the  dilapidated  condition  of  the  shed  was  patent 
and  not  even  a  member  of  the  public  can  recover  for  injuries  caused  by  patent 
defects. " 

"Timlin  v.  Standard  Oil  Co.,  supra,  footnote  23;  Ahearn  v.  Steele  (1889) 
115  N.  Y.  203,  22  N.  E.  193;  see  Wolf  v.  Ki'patrick  (1886)  101  N.  Y.  146,  4  N.  E. 
188.        "  Burdick,  Torts  (3rd  ed.  1913)   §  492. 

"Burdick  V.  Cheadle  (1875)  26  Oh.  St.  393. 

"  Folkman  v.  Lauer,  supra,  footnote  20. 

^  Junkerman  v.  Tilyou  Realty  Co.,  supra,  footnote  20. 

"Burdick  v.  Cheadle,  supra,  footnote  29. 

''Wilcox  V.  Mines  (1898)  100  Tenn.  538,  46  S.  W.  297.  In  Edu-ards  v.  A^^ 
York  etc.  Ry.  (1885)  98  N.  Y.  245,  249,  the  majority  of  the  court  declared,  "there 
is  no  distinction  stated  in  any  authority  between  cases  of  a  demise  of  dwelling 
houses  and  of  buildings  to  be  used  for  public  purposes.  The  responsibility  of  the 
landlord  is  the  same  in  all  cases.  If  guilty  of  negligence  ...  he  is  liable; 
if  not  so  guilty,  no  liability  ataches  to  him."  "'Supra,  footnote  33. 

**The  court  said.  "But  we  are  unable  to  see  any  grounds  for  the  application 
of  a  different  rule  in  such  [public  use]  cases.  In  the  one  case  we  have  an  in- 
stance of  a  quasi-public  nuisance;  in  the  other,  a  case  of  a  quasi-private  nuisance. 
But  the  obligation  not  to  expose  the  individual  to  danger  is  the  same  as  that  not 
to  expose  the  public  to  danger."  (Followed  in  Beamen  v.  Grooms  (1917)  138 
Tenn.  320,  325,   197  S.  W.  1090). 

"Of  course  the  lessor  is  always  responsible  for  the  condition  of  parts  of  the 
demised  premises  over  which  he  retains  control.  Trustees  etc.  v.  Foster  (1898) 
156  N.  Y.  354.  50  N.  E.  971;  Leroyd  v.  Godfrey   (1885)   138  Mass.  315. 

"  Ten  Broeck  v.  Wells,  Fargo  &  Co.  (C.  C.  1891)  47  Fed.  690. 
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Rights  op  a  Beneficiary  against  an  Insurance  Agent. — In  the  recent  case 
of  Maddock  v.  Riggs  (1920)  106  Kan.  808,  190  Pac.  12,  the  plaintiff  was  the 
beneficiary  of  a  life  insurance  policy  held  by  the  insured  in  a  fraternal  insurance 
association.  The  defendant  held  a  policy  in  the  same  association  and  for  some 
years  had  acted  as  the  agent  of  the  insurance  company.  For  several  years  the 
insured  had  paid  his  monthly  dues  to  the  defendant,  who  had  promptly  remitted 
them.  The  company  revoked  the  defendant's  authority  as  collector,  but  the 
insured  continued  to  pay  his  dues  to  him,  and  the  latter  continued  to  remit  them 
to  the  association.  The  defendant,  on  one  occasion,  did  not  remit  his  own  dues 
and  those  of  the  insured  until  several  days  after  they  were  due,  and  the  com- 
pany notified  the  defendant  that  both  policies  had  been  suspended.  The  defend- 
ant did  not  communicate  to  the  insured  that  the  latter  had  been  suspended.  The 
insured  died  and  the  beneficiary  of  the  lapsed  policy  sued  the  defendant  for  the 
amount  payable  under  the  policy.  The  court  allowed  the  recovery  on  the  theory 
that  the  defendant  was  liable  as  a  gratuitous  bailee  for  gross  negligence,  and  that 
the  beneficiary  was  entitled  to  maintain  an  action  against  the  defendant,  "although 
she  was  not  a  party  to  nor  cognizant  of  the  contract  or  arrangement  between 
the  insured  and  the  defendant". 

From  the  facts  of  the  case,  as  stated,  it  seems  that  the  defendant  was  the 
agent  of  the  fraternal  insurance  association.*  Such  a  relationship  of  agency 
may  be  created  by  ratification  of  the  agent's  acts  by  the  insurance  company,* 
or  by  the  agent's  being  held  out  to  the  public  as  such. '  The  insurance  agent,  in 
accordance  with  the  ordinary  rules  of  loyalty,  cannot  become  the  agent  of  the 
insured  without  the  company's  consent.  *  Insurance  companies  frequently  have 
attempted,  by  provisions  in  their  applications  and  policies,  to  make  their  solicit- 
ing or  collecting  agent  the  agent  of  the  insured,"  but  by  the  weight  of  authority 
such  provisions  are  held  to  be  ineffective. '  In  many  states  the  same  result  has 
been  reached  by  statute. '  So  strong  has  the  tendency  of  the  law  been  to  pro- 
tect policy  holders  from  loss  caused  by  the  wrongful  acts  of  insurance  agents 
that  even  insurance  brokers '  have  been  held  to  be  acting  for  the  company. "    The 

*  Whether  the  insurance  agent  is  the  agent  of  the  insured  or  of  the  insurer 
is  a  question  that  usually  arises  in  litigation  between  the  insured  and  the  com- 
pany. The  courts,  in  order  to  protect  policy  holders,  have  quite  generally  held 
that  he  is  the  agent  of  the  company.  Otte  v.  Hartford  Life  Insurance  Co.  (1903) 
88  Minn.  423.  93  N.  W.  608;  Knights  of  Pythias  v.  Withers  (1900)  177  U.  S.  260, 
20  Sup.  Ct.  611.     See,  infra,  footnote  5. 

*  Indiana  Insurance  Co.  v.  Hartzvell  (1889)    123  Ind.  177,  24  N.  E.  100. 
'Hardin  v.  Alexandria  Insurance  Co.    (1894)   90  Va.  413,   18  S.   E.  911. 
*Ramspeck  v.  PatHilo    (1898)    104  Ga.  772,  30  S.   E.  962;    1   May,  Insurance 

(1900)  §  125;  1  Mechem,  Agency  (2nd.  ed.  1914)  §  178. 

'  The  following  is  a  typical  example  of  such  a  provision :  "It  is  a  part  of 
this  contract  that  any  person  other  than  the  assured  who  may  have  procured  this 
insurance  to  be  taken  by  the  company  shall  be  deemed  to  be  the  agent  of  the 
assured  named  in  this  policy,  and  not  of  this  company  under  any  circumstances 
whatever,  or  in  any  transactions  relating  to  this  insurance." 

'Kistcr  V.  Lebanon  Mutual  Insurance  Co.  (1889)  128  Pa.  553,  18  Atl.  447; 
Continental  Insurance  Co.  v.  Pierce  (1888)  39  Kans.  396,  18  Pac.  291.  Contra, 
Rohrback  v.  Gcrmania  Fire  Insurance  Co.   (1875)   62  N.  Y.  47. 

'  Such  statutes  expressly  declare  that  a  person  who  solicits  applications  or 
collects  premiums  shall  be  deemed  to  be  prima  facie  the  agent  of  the  company 
whatever  the  terms  of  the  policy  or  the  application.  111.  Rev.  Stat.  (Hurd, 
1917)  c.  7X  p.  203;  la.  Ann.  Code  (1897)  §  1749;  Neb.  Rev.  Stat.  (1913) 
§  3156,  §  20. 

'  An  insurance  broker,  as  distinguished  from  an  insurance  agent,  is  usually 
the  agent  of  the  insured.  Wilbur  v.  Williamsburgh  Fire  Insurance  Co.  (1890) 
122  N.  Y.  439,  25  N.  E.  926.  It  is  possible  for  an  insurance  company,  though 
having  regularly  appointed  agents,  also  to  employ  brokers,  and  in  that  event,  the 
broker  is  primarily  the  agent  of  the  insurer.  Indiana  Insurance  Co.  v.  Hartwell, 
supra,  footnote  2. 
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facts  in  the  present  case  do  not  indicate  that  the  insured  had  any  knowledge 
that  the  defendant  had  ceased  to  be  the  authorized  collector  of  the  association. 
For  the  premiums  promptly  remitted  to  the  company  thereafter,  the  company 
was  bound,  it  being  sufficient  that  the  premium  actually  came  into  the  hands  of 
the  insurer  within  the  time  allowed. " 

If  the  defendant  was  the  agent  of  the  association,  the  pa>Tnent  of  the 
premium  to  him  was  payment  to  the  principal,  and  the  company  cannot  escape 
i  the  liabilities  imposed  by  the  contract  because  of  its  own  agent's  negligence. 
Whether  the  defendant  was  in  fact  the  agent  of  the  company  after  his  formal 
suspension  depends  upon  whether  he  had  an  apparent  authority  to  act  from  the 
standpoint   of    third   persons. "     In   the   principal   case,   the   defendant   seems    to 

•  have  had  an  apparent  authority  to  receive  premiums  and  the  company  was  there- 
fore bound  under  the  insurance  contract.     The  beneficiary  of  a  regular  life  in- 

•  surance  policy  has  a  vested  interest  in  the  policy"  from  the  time  of  its  issuance, 
and  could  sue  the  company  on  the  contract  and  recover  the  value  of  the  poUcy. " 

.  Since  the  principal  is  bound,  the  beneficiary  has  not  been  damaged  by  the  act 
of  the  defendant,  and  being  able  to  recover  from  the  principal,  she  would  ordi- 

'   narily  have  no  substantial  claim  against  the  agent. 

Suppose,  however,  that  there  was  no  apparent  authority  on  the  part  of  the 
defendant  to  collect  premiums.  In  that  event  the  insurance  company  would 
not  be  bound,  and  a  recovery,  if  any,  would  have  to  be  from  the  defendant." 

•Although  the  contrary  is  sometimes  stipulated  in  the  policy,  the  courts  gen- 
erally have  held  such  provisions  ineffective.  Globe  &  R.  F.  I.  Co.  v.  Robbins  and 
Myers  Co.  (1904)  43  Misc.  65,  86  N.  Y.  Supp.  493;  Mannheim  Insurance  Co.  v. 
Chipman    (D.  C.   1903)    124  Fed.  950;   Kister  v.  Lebanon   Mutual  Insurance   Co. 

■   supra,  footnote  6;   Indiana   Insurance  Co.   v.   Hartwell,  supra,   footnote  2.     The 

'  same  results  have  been  reached  by  statute.  Mass.  -Rev.  Laws  (1902)  p.  1162, 
§  91.  For  interpretation  of  this  statute,  see  Cavis  v.  Aetna  Mutual  Fire  Insur- 
ance Co.  (1892)  67  N.  H.  335,  33S,  39  Atl.  902.  The  rule  in  regard  to  insur- 
ance brokers  is  by  no  means  uniform:  East  Texas  Fire  Insurance  Co.  v.  Blum 
(1890)  76  Tex.  653,  13  S.  W.  572  (insurance  broker  is  the  agent  of  the  insured 
to  receive  premiums  but  for  nothing  else).  Pottsville  Mutual  Fire  Insurance 
Co.  V.  Minnequa  Springs  Improvement  Co.  (1882)  1(X)  Pa.  137  (not  the  agent 
of  the  insurer  even  in  regard  to  premiums).  Sun  Mut.  Ins.  Co.  v.  Saginau 
(1885)    114  111.  99,  29  N.   E.  477    (whether  the  broker  acted   for  the  insurer  in 

;    receiving  the  premium  is  purely  a  question  of  fact). 

"  Mauck  v.  Merchants'  &  Manufacturers'  Fire  Insurance  Co.   (1903)   4  Del. 

>  325,  54  Atl.  952. 

"/w.y.  Co.  v.  McCain  (1887)  96  U.  S.  84;  Medley  v.  German  Alliance  Ins.  Co. 
(1904)  23  Ore.  576.  32  Pac.  683.  When  the  authority  has  existed,  but  the  prin- 
cipal claims  it  is  revoked  and  proper  notice  given,  the  burden  of  proof  is  upon 
the  principal  to  establish  the  fact  Cf.  Foddrill  v.  Dooley  (1908)  131  Ga.  790, 
63  S.  E.  350. 

"See  Shcpard  and  Co.  v.  New  York  Life  Insurance  Co.  (1913)  87  Conn. 
500.  89  Atl.  186;  Sullivan  v.  Maroney  (1909)  76  N.  J.  Eq.  104,  72,  Atl.  842.  In 
the  case  of  a  mutual  benefit  society  the  beneficiary  has  no  vested  interest  in  the 
insurance  contract  unless  the  certificate  states  otherwise.  Carpenter  v.  Knapp 
(1897)  101  la.  712,  70  N.  W^  764;  see  Freund  v.  Freund  (1905)  218  111.  189.  201, 
75  N.  W.  925.     The  distinction  has  been  denied  in  a  few  cases.     See  Manning  v. 

:     Anciefit  Order  of  United  Workmen   (1887)   86  Ky.   136,   139,  5  S.  W.  385.     See 

f,   Finnell  v.  Franklin  (1913)  55  CToIo.  156,  134  Pac.  122. 

'  "  Upon   the   death   of   the   insured,   the   beneficiary  has   a  right  to   sue   on   a 

contract  whether  or  not  such  beneficiary  had  a  vested  interest  in  the  insurance 
contract  during  the  insured's  lifetime.  See  Munro  v.  Providence  Permanent 
Firemen's  Relief  Ass.  (1896)  19  R.  I.  363,  34  Atl.  149;  Connecticut  Mutual  Life 
Insurance  Co.  v.  Luchs  (1883)  108  U.  S.  498,  2  Sup.  Ct.  949. 

"  If  the  defendant  were  an  impostor  or  the  agent  of  the  insured,  the  law 
would  treat  him  as  a  constructive  trustee  of  the  chose-m-a.ction  against  the  bank 
(where  he  had  deposited  the  premium  money  instead  of  remitting  it  to  the  com- 
pany for  the  benefit  of  the  insured). 
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If  at  the  time  of  making  a  representation  of  authority  to  the  insured,  the  de- 
fendant knew  that  it  did  not  exist,  but  nevertheless  misled  the  other,  the  case 
would  present  the  ordinary  aspects  of  deceit."  Recovery  in  a  tort  action  for 
deceit  is  limited  to  those  to  whom  false  representations  have  been  made,  and 
although  this  action  has  been  extended  to  cover  cases  of  misrepresentation  to 
members  of  a  class,  it  would  be  difficult  to  find  in  the  facts  of  the  principal  case 
that  there  had  been  any  such  misrepresentation  toward  the  beneficiary. "  The 
beneficiary  could  hardly  recover  from  the  defendant  in  an  action  of  assumpsit 
for  breach  of  an  implied  warranty."  It  is  difficult  to  argue  that  this  implied 
contract  of  warranty  of  authority  was  made  for  the  benefit  of  the  plaintiff  so 
as  to  enable  the  latter  to  sue  as  a  third  party  beneficiary.  This  would  be  a 
much  greater  extension  than  has  been  so  far  recognized  of  the  rule  that  third 
parties  are  allowed  to  sue  on  a  contract. 

If  the  defendant  is  regarded  as  the  bova  fide  agent  of  the  insured,  the  fact 
that  he  acted  gratuitously  would  make  no  difference  in  the  application  of  the 
rules  governing  the  duties  and  liabilities  of  an  agent. "  In  the  instant  case,  the 
court  considered  the  defendant  a  gratuitous  bailee  of  the  amount  of  the  premium, 
and  held  that  he  was  liable  to  the  beneficiary  for  gross  negligence. "  Did  the 
operative  facts,  however,  constitute  a  bailment?"  If  the  defendant  were  bound 
to   remit  the  identical  money"    {e.  g.,  if   the  money  were  sealed  up   in  a  bag) 

"See  Chicppo  V.  Chicppo  (1914)  88  Conn.  239,  90  Atl.  940.  Even  where 
the  agent  knowingly  misrepresents  his  authority,  an  action  for  breach  of  war- 
ranty will  lie,  as  well  as  a  tort  action  for  deceit.  Seeberger  v.  McCormick 
(1899)  178  111.  404,  53  N.  E.  340. 

"  Suppose  the  beneficiary  had  been  a  creditor  of  the  insured.  It  is  well 
settled  that  a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor.  Shaffer 
v.  Spangler  (1891)  144  Pa.  223,  22  Atl.  865.  Might  it  not  be  maintained  that 
since  the  policy  was  taken  out  as  a  security  for  the  creditor's  debt,  any  deceit 
practiced  by  the  agent  on  the  insured  constituted  also  a  misrepresentation  to 
the  creditor-beneficiary  through  which  the  latter  acted  to  his  damage? 

"  Le  Roy  v.  Jacobsky  (1904)  136  N.  C.  443,  48  S.  E.  796;  Anderson  v.  Adams 
(1903)  43  Ore.  621,  74  Pac.  215.  In  some  states  it  seems  that  no  implied  war- 
ranty of  authority  is  recognized,  and  the  only  action  that  can  be  brought  is  an 
action  ex  delici'o  for  deceit,  where  the  facts  would  warrant  it.  Gilmore  v. 
Bradford  (1890)  82  Me.  547,  20  Atl.  92. 

"C/.  Bergner  v.  Bergner  (1907)  219  Pa.  113,  67  Atl.  999.  Neither  does 
the  fact  that  the  agent  was  a  volunteer  whose  service  had  been  accepted 
make  any  difference  in  regard  to  the  rules  as  to  the  agent's  liabilities.  Cf. 
Salsbury  v.  Ware  (1900)   183  111.  505,  56  N.  W.  149. 

"  Where  the  agency  or  bailment  is  gratuitous,  the  courts  have  generally  held 
that  the  agent  or  bailee  is  liable  only  for  gross  negligence.  Gottlieb  v.  Wallace 
Paper  Co.  (1913)  156  App.  Div.  150,  140  N.  Y.  Supp.  1032;  Davis  v.  National 
Lumber  Co.  (1913)  22  Cal.  App.  Ill,  133  Pac.  509;  Yates  v.  Levi  (1917)  121  Va. 
205,  92  S.  E.  837.  The  term  gross  negligence,  however,  is  unsatisfactory,  for  it 
has  been  applied  to  varying  degrees  of  conduct.  Joslyn  v.  King  (1889)  27  Neb. 
38,  42  N.  W.  756.  The  care  that  the  gratuitous  bailee  takes  of  his  own  chattels 
is  the  standard  adopted  by  some  courts.  Rubin  v.  Huhn  (1918)  229  Mass.  126, 
118  N.  E.  290.  Under  this  standard  there  could  have  been  no  recovery  in  the 
instant  case  because  the  defendant  was  equally  careless  with  his  own  premium. _ 

'"  Where  one  receives  money  belonging  to  another,  he  must  receive  it  in 
one  of  three  capacities,  namely,  as  a  bailee,  fiduciary  or  debtor.  In  early  Com- 
mon Law,  there  were  only  three  classes  of  persons  against  whom  an  obligation 
to  account  could  be  maintained,  guardians,  bailiffs,  and  receivers.  A  bailiff  was 
a  person  to  whom  property  was  delivered  for  safekeeping  or  service,  a  receiver 
was  one  who  received  money  belonging  to  another  for  the  sole  purpose  of  keeping 
it  safely  and  paying  it  over  to  its  owner.  If  the  property  received  were  anything 
but  money  the  receiver  was  a  bailiff;  moreover  he  was  a  bailiff  if  he  had  any 
duty  to  perform  respecting  it  other  than  keeping  it  safely  and  paying  it  over, 
thus  giving  rise  to  the  statement  that  a  receiver  ad  merchandisandum  is  a  bailiff. 
See  Langdell,  Summary  of  Equity  Jurisprudence,  2  Harv.  Law  Rev.  241,  244  ff. 

"Where   one   receives    money   belonging   to    another,    but   receives    it   under 
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he  would  assume  the  duties,  etc.  of  a  bailee."  Obviously,  such  was  not 
ie  intention  of  the  parties,  but  rather  that  the  defendant  should  remit  the 
luivalent  amount  to  the  company.  A  fiduciary  relation,  rather  than  one  of 
lilment,  existed  between  the  insured  and  the  defendant. 

In  the  case  of  fire  or  marine  insurance,  if  the  agent  agrees  to  obtain  insur- 
ance, and  unjustifiably  fails  to  do  so,  he  assumes  the  risk  and  in  case  of  loss 
becomes  liable  to  pay  to  his  principal  the  amount  of  the  loss  which  would  have 
been  covered  by  the  contract  of  insurance  for  which  the  principal  had  paid,  had 
the  insurance  been  effected."  When  the  agency  is  gratuitous  the  courts  dis- 
tinguish between  nonfeasance  and  misfeasance.**  If  a  person  voluntarily  agrees 
to  procure  insurance,  and  actually  takes  steps  in  the  matter,  he  is  responsible  for 
misfeasance,  and  if  he  proceeds  to  effect  the  policy,  and  is  so  negligent  or  un- 
skillful that  no  benefit  is  derived  therefrom,  he  is  liable,  although  he  was  not 
bound  to  undertake  the  performance. " 

In  the  principal  case  the  negligence  complained  of  was  a  failure  to  remit 
a  premium  promptly,  and  although  this  omission  to  act,  considered  by  itself, 
was  one  of  nonfeasance,  yet  viewing  the  undertaking  to  remit  premiums  regular- 
ly as  a  totality,  an  omission  to  act  is  clearly  one  of  misfeasance.  If  this  case  in- 
volved a  fire  or  marine  insurance  policy  the  right  of  the  insured  to  recover  his 
consequential  damage  could  be  clear. "  In  this  case,  it  is  difficult  to  say  whether 
the  recovery  was  in  tort  or  in  a  contract  action,  for  the  court  discusses  the  liability 
of  a  bailee  for  negligence  together  with  the  rights  of  a  third  person  to  sue  on  a 
contract  made  for  such  person's  benefit. 

Even  if  it  be  assumed  that  there  was  a  valid  contract  of  agency  existing 
between  the  insured  and  the  defendant,  it  seems  questionable  whether  the  bene- 
ficiary could  recover.  If  the  undertaking*'  be  considered  as  having  been  made 
expressly  for  the  benefit  of  the  beneficiary,  the  latter,  in  those  jurisdictions 
which  allow  a  third  person  to  sue  on  a  contract  made  for  his  benefit,  could 
possibly  recover  from  the  agent  in  an  action  of  assumpsit  on  the  special  under- 
taking. "  The  court,  in  an  effort  to  protect  the  beneficiary,  created  the  fiction 
of  a  contract  of  agency,  made  for  the  benefit  of  a  third  person.  Even  in  those 
jurisdictions  where  third  persons  are  not  allowed  to  sue  on  such  contracts,  or 
where  the  rule  is  hemmed  in  by  restrictions,  the  courts  might  argue  that  since 

such  circumstances  that  he  has  a  right  to  appropriate  it  to  his  own  use,  making 
himself  a  debtor  to  the  other  to  the  same  amount,  the  receipt  of  the  money  will 
constitute  a  debt  rather  than  a  bailment.  Where  the  person  that  receives  such 
money  has  the  power  of  substitution,  but  must  nevertheless  always  keep  the 
equivalent  money  on  hand,  he  is  a  fiduciary.  Langdell,  op.  ctt.  244  fl.  The 
remedy  against  a  debtor  was  an  action  of  indebitatus  assumpsit  or  debt. 

°  Ordinarily,  a  deposit  of  money  in  a  bank  creates  a  debtor-creditor  relation, 
rather  than  a  bailment.  Carroll  v.  Cone  (N.  Y.  1862)  40  Barb.  220;  Phoenix 
Bank  V.  Rislcy  (1883)  111  U.  S.  125,  4  Sup.  Ct.  322.  Where  the  identical  money 
is  to  be  returned  to  the  depositor,  the  transaction  constitutes  a  bailment.  See 
Preston  v.  Prafher  (1891)  137  U.  S.  604.  609,  11  Sup.  Ct.  162.  For  difference 
between  a  bailment  or  trust  of  money  and  a  general  deposit  of  money  or  loan, 
see  Shoemaker  v.  Hinse  (1881)  53  Wis.  116.  117. 

"^  Lindsay  v.  Pettigrew  (1894)  5  S.  D.  500,  59  N.  W.  726;  1  Mechem, 
Agency   (1914)   §  475. 

"C/.  Orcu^  v.  Century  Bldg.  Co.  (1907)  201  Mo.  424,  99  S.  W.  1062. 

^Cris^'ell  v.  Riley  (1892)  5  Ind.  App.  4%,  30  N.  E.  1101.  See  Thome  v. 
Deas  (N.  Y.  1809)  4  Johns.  84,  101.  1  May,  Insurance  (4th  ed.  1900)  §  124;  1 
Mechem,  Agency  (2nd  ed.  1914)  §  1258. 

"  See  supra,  footnote  23. 

"In  Hammond  v.  Hussey  (1871)  51  N.  H.  40.  the  court  said,  "The  confi- 
dence induced  by  undertaking  any  service  for  another  is  a  sufficient  legal  con- 
sideration to  create  a  duty  in  the  performance  of  it." 

"  See  supra,  footnote  13. 
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the  agency  was  primarily  for  the  benefit  of  the  beneficiary,  the  agent  owed  the 
beneficiary  a  legal  duty  to  remit  the  premiums  promptly,  for  breach  of  which 
the  former  would  be  liable  to  the  latter  in  an  action  on  the  case  for  negligence. 


Fraud  as  a  Basis  for  Setting  Aside  a  Judgment. — Under  what  circum- 
stances may  fraud  be  a  ground  for  vacating  a  judgment  in  equity?  This  ques- 
tion has  been  reopened  by  a  series  of  recent  cases,  one  of  which,  Chicago,  R.  I. 
&  p.  Ry.  V.  Callicotte,^  endeavors  to  answer  the  much  vexed  problem  of  the 
federal  rule  in  such  cases.  A  bill  in  equity  was  brought  in  the  federal  court 
to  set  aside  a  judgment  obtained  in  a  former  action  by  the  present  defendant 
against  the  present  plaintiff  on  the  ground  that  the  injuries  on  which  the  de- 
fendant's recovery  was  based  were  spurious,  and  that  the  witnesses  of  both 
plaintiff  and  defendant  were  induced  thereby  to  believe  the  defendant  was  really 
paralyzed  when  in  fact  he  was  only  shamming.  The  court  held  that  this  was 
such  fraud  as  would  vitiate  a  judgment  and  cause  equity  to  set  it  aside. 

The  general  confusion  of  the  law  on  this  point  is  due  to  the  fact  that  two 
fundamental  principles  come  into  conflict.  On  the  one  hand,  the  rule  that  fraud 
vitiates  all  things,  and  that  equity  will  prevent  the  enjoyment  of  any  advantage 
so  obtained,  would  give  equity  jurisdiction  in  every  case  in  which  fraud  could 
be  proved.  On  the  other,  the  doctrine  of  res  adjudicafa,  and  the  principle 
contained  in  the  maxim  "intfcrest  ret  publicae  ut  sit  finis  litium"  would  prevent 
equity  from  setting  aside  a  judgment  for  any  reason.'  As  might  be  expected,  the 
courts'  effort  to  reconcile  the  two  has  led  to  a  series  of  cases  which  are  clear 
enough  at  either  extreme,  but  blend  in  the  center  into  a  hazy  region  of  un- 
certainty. 

The  rule  that  has  been  laid  down  by  equity  courts  to  solve  the  enigma  is 
that  "extrinsic"  or  "collateral"  fraud  will  cause  the  judgment  to  be  set  aside; 
that  "inherent"  fraud  will  not.*  And  under  this  rule  it  is  fairly  clear  that,  at 
the  one  extreme,  fraud  on  which  the  cause  of  action  itself  is  based  is  inherent 
fraud,  and  will  not  be  re-examined ;  *  and  that  at  the  other  extreme,  fraud  which 
prevented  the  defendant  from  having  a  fair  trial  or  from  setting  up  a  defence 
he  would  otherwise  have  had,  is  extrinsic  fraud,  and  will  cause  equity  to  inter- 
fere.* 

But  where  the  fraud  complained  of  consists  of  false  evidence  in  the  form 
either  of  perjured  testimony  or  of  forged  documents,  there  is  an  irreconcilable 
conflict.  The  rule  is  not  abrogated;  but  some  courts  say  that  perjury  is  col- 
lateral fraud,  and  therefore  a  ground  for  interference;*  and  others  that  it  is 
inherent  fraud,  and  therefore  not  such  a  ground.'    However,  it  seems  the  former 

*  (C.  C.  A.  1920)  267  Fed.  799.  Other  recent  cases  raising  the  same  question  are: 
McGehee  v.  Curran  (Cal.  1920)  193  Pac.  277;  Morgan  v.  Asher  (Cal.  1920)  193 
Pac.  288;  Hollingshead  v.  Hollingshead   (Okla.  1920)    193  Pac    412. 

'See    (1921)   9   California   Law   Rev.    156. 

*See  Unit^ed  States  v.  Throckmorton  (1878)  98  U.  S.  61;  Wells.  Res 
Adjudicata  (1878)  427;  contra,  Crawford  v.  Crawford  (S.  C.  1811)  4  Des  Saus. 
Eq.    176. 

*  Marine  Ins.  Co.  v.  Hodgson  (1813)  7  Cranch  332. 

'Moffat  V.  United  States  (18S4)  112  U.  S.  24,  5  Sup.  Ct.  10;  Pearce  v. 
Olney  (1850)  20  Conn.  544;  IVierich  v.  De  Zoya  (1845)  7  111.  385;  De  Louis  v. 
Meek   (Iowa  1849)  2  G.  Green  55;  Kent  v.  Ricards   (1850)   3  Md.  Ch.  392. 

*Stace  V.  Mabhot  (1754)  2  Vesey  552;  Klaes  v.  Klaes  (1897)  103  Iowa  689, 
72  N.  W.  777;  Laithe  v.  McDonald  (1873)  12  Kan.  340;  Rowe  v.  Chicago  Lumber 
Co.  (1898)  50  La.  Ann.  1258,  24  So.  235  (semble)  ;  Humphreys  v.  Rawn  (Pa.  1839) 
8  Watts  78. 

'Greene  v.  Greene  (Mass.  1854)  2  Gray  361;  Pico  v.  Cohn  (1891)  91  Cal. 
129,  25  Pac.  970,  27  Pac.  537;  Steele  v.  Culver  (1909)  157  Mich.  344,  122  N.  W. 
95;  Grouse  v.  McVickar  (1912)  207  N.  Y.  213,  100  N.  E.  697. 
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courts  will  allow  interference  only  where  the  perjury  is  the  work  of  the  prevail- 
ing party.  *  The  Supreme  Court  of  the  United  States,  to  show  its  utter  im- 
partiality, has  ruled  both  ways,  and  left  the  spectacle  of  two  cases,  one  of  which 
holds  that  false  evidence  is  a  ground  for  reversal,*  the  other  that  it  is  not," 
both  of  which  have  been  followed,"  and  neither  of  which  has  ever  been  over- 
ruled. In  fact,  when  a  Circuit  Court,  somewhat  puzzled  as  to  which  of  the  two 
authorities  it  would  follow,  asked  for  enHghtenment, "  the  Supreme  Court 
refused  to  commit  itself  by  answering.  ** 

Certain  requirements  are  common  to  all  the  cases.  The  plaintiff  must  clear- 
ly establish  the  fraud. "  He  must  show  that  without  such  fraud  the  decision 
would  have  gone  in  his  favor.  And  he  must  make  clear  his  own  complete  free- 
dom  from  laches  and  negligence. " 

The  arguments  in  favor  of  each  view  are  thus  quite  clear,  and  appar- 
ently unanswerable  in  themselves.  On  the  one  side  it  is  urged  that  the  defraud- 
ing party  is  trying  to  obtain  an  inequitable  advantage,  that  this  is  just  the  sort 
of  thing  equity  should  prevent,  and  that  there  are  sufficient  qualifications  to  safe- 
guard the  rule,  so  that  the  courts  will  not  be  flooded  with  litigation. "  On  the 
other  side  the  argument  runs  that  there  must  be  an  end  to  the  trouble  and 
expense  of  litigation  and  that  if  perjury  were  a  ground  for  equity  interference 
no  question  could  ever  be  considered  settled,  as  either  side  could  re-open  the  case 
ad  infinitum." 

The  only  possible  answer,  then,  lies  in  balancing  the  inconveniences  of  the 
two  rules,  and  here  the  latter  view  seems  to  be  preferable.  For,  in  the  first 
place,  it  is  perfectly  possible  that  the  equity  court  may  have  to  consider  again 
the  very  question  that  was  before  the  court  in  the  previous  action,  namely,  the 
credibility  of  a  given  witness  or  the  authenticity  of  a  document.  And  there 
seems  no  reason  why  that  court  is  any  more  competent  to  try  such  a  question  of 
fact  than  the  tribunal  that  originally  considered  it.  Secondly,  the  very  argument 
that  the  number  of  cases  to  which  the  rule  applies  is  limited  by  its  strict  qualifi- 
cations, makes  it  permissible  to  ask,  should  an  indefinite  amount  of  litigaticm  be 
permitted  for  the  sake  of  securing  questionable  advantages  to  a  very  small  num- 
ber of  litigants?  And,  finally,  the  inconvenience  to  litigants  and  general  public 
alike  of  having  apparently  settled  questions  re-opened,  perhaps  at  a  much  later 
period,  seems  a  cogent  reason  for  restricting  the  rule  as  narrowly  as  is  consist- 
ent with  the  general  principles  of  justice."  Of  course,  where  the  rights  of  a 
third  person  are  involved,  he  may  set  up  the  fraud  at  a  later  time,  but  this 
result  is  inevitable,  since  he  never  had  his  day  in  court. " 

'  Laithe  v.  McDonald,  supra,  footnote  7:  Munro  v.  Callahan   (1898)   55  Neb. 

75,  75  N.  W.  151. 

'Marshall  v.  Holmes   (1891)   141   U.  S.  589,   12  Sup.  Ct.  62. 

"  United  Stkites  v.   Throckmorton,  supra,  footnote  3 

"  Greenanu^yer  v.  Coate  (1909)  212  U.  S.  434,  29  Sup.  Ct.  345;  Nelson  v. 
Meehan  (C.  C.  A.  1907)  155  Fed.  1  ;  Graver  v.  Faurot  (C.  C.  A.  1896)  76  Fed. 
257;  see  Simon  v.  Southern  Ry.   (1915)  236  U   S.  115,  125,  35  Sup.  Ct.  255. 

"  Graver  v.  Faurot   (C.  C.   1894)    64  Fed.  241. 

"^Graver  v.  Faurot   (18%)    162  U.  S.  435,   16  Sup.  Ct.  799. 

^*  Tovey  v.  Young  (1702)  Finch,  Precedents  in  Chancery  193  (semble)  :  see 
(1909)    22  Harvard  Law  Rev.  602. 

"^Bateman  v.  Willoe  (1803)  1  Sch.  &  Lef.  201;  Smith  v.  Loxury  (N.  Y.  1814) 
1  Johns.  Ch.  320;  see  (1916)  16  Columbia  Law  Rev.  74;  Bigelow,  Fraud  (1877) 
176. 

I^See   (1909)   22  Harvard  Law  Rev.  602. 

*'  See   United  States  v.  Throckmorton,  supra,   footnote  3. 

"A  good  example  of  the  possible  injustice  which  would  otherwise  result  is 
Greene  v.  Greene,  supra,  footnote  7.  where  a  bill  was  brought  to  set  aside  a 
decree  of  divorce  obtained   some  time  before. 

'*Rex  V.  Duchess  of  Kingston   (1776)    20  Howell's   State  Trials  355.     Here 


270  COL  UMBIA  LA  W  RE  VIE  W 

If  this  rule  is  adopted,  there  is  still  no  reason  why  it  should  not  be  con- 
strued liberally,  and  a  substantially  just  result  reached  in  such  cases  as  the  instant 
one.  There,  it  was  not  only  the  perjury  of  the  defendant,  but  the  innocent  but 
mistaken  testimony  of  other  witnesses,  including  those  of  the  railway  company 
itself,  induced,  however  by  the  fraud  of  the  plaintiff,  that  secured  the  verdict. 
The  jury  was  given  no  opportunity  to  detect  the  fraud  by  passing  on  the  credi- 
bility of  the  expert  witnesses,  since  their  testimony  was  given  in  perfect  good 
faith.  In  other  words,  the  fraudulent  representations  of  the  defendant,  out  of 
court,  prevented  the  present  plaintiff  from  interposing  a  defence  he  could  other- 
wise have  used.  And  there  is  little  doubt  that  a  different  result  would  then 
have  been  reached  in  the  original  action.  Thus,  the  instant  case  could  be  decided 
in  the  same  way  under  either  of  the  two  lines  of  federal  decisions. 

As  for  the  federal  rule  itself,  it  must  still  remain  unsettled.  Since  the  courts 
are  at  liberty  to  cite  either  line  of  authorities,  and  do  so  as  suits  their  con- 
venience, the  only  possible  answer  in  spite  of  repeated  assertions  that  the  federal 
rule  is  clear,  is  that  there  is  no  federal  rule  at  all.  And  there  will  be  none 
until  one  or  the  other  of  the  conflicting  decisions  is  overruled. 


Telegrams  Between  Points  In  One  State  Passing  Through  An  Adjoin- 
ing State. — The  brief  opinion  of  the  United  States  Supreme  Court  in  the 
recently  decided  case  of  Western  Union  Telegraph  Co.  v.  Speight^  recalls  again 
the  controversy  whether  commerce  between  two  points  in  one  state  but  passing 
en  route  through  an  adjoining  state  constitutes  interstate  commerce.  And  if  it 
docs,  are  state  laws  governing  the  liability  of  a  defendant  engaged  in  such  com- 
merce inapplicable  under  all  conditions?  In  this  case  a  telegram  was  trans- 
mitted from  Greenville,  N.  C,  to  Rosemary,  N.  C,  but  routed  by  the  company 
through  two  relay  points  in  Virginia.  Since  the  suit  was  based  on  mental 
anguish  caused  by  the  negligence  of  the  defendant,  for  which  North  Carolina 
allows  a  recovery,*  the  company  defended  on  the  ground  that  the  message  was 
interstate,  so  that  its  liability  was  determined  by  the  federal  rule  which  denies 
recovery  for  mental  anguish  alone.  *  The  jury  found  that  the  defendant  sent 
the  message  through  Virg:inia  for  the  "purpose  of  fraudulently  evading  liability 
under  the  laws  of  North  Carolina",  and  gave  the  plaintiff  a  verdict.  The  trial 
judge  set  this  aside  "as  a  matter  of  law",  and  on  appeal  the  State  Supreme 
Court  set  aside  the  non-suit  and  ordered  judgment  entered  on  the  verdict. 
Then  the  United  States  Supreme  Court  reversed  the  judgment  on  the  grounds 
that  the  message  was  interstate  in  fact  and  that  the  court  below  erred  in  ruling 
that  the  burden  was  on  the  company  to  prove  that  it  had  not  routed  the  mes- 
sage through  Virginia  in  order  to  evade  the  state's  jurisdiction.  The  court 
said  the  burden  was  on  the  plaintiff  to  make  out  her  case.  Justice  Holmes 
scrupulously  avoided  deciding  whether  the  company's  motive  were  material, 
and  if  it  were,  what  the  theory  of  the  plaintiff's  recovery  would  be.  The 
case,  however,  does  decide  that  the  message  was  interstate  in  fact,  and  in  the 
dictum  we  learn  that  if  the  company  had  adopted  an  unreasonable  method 
of  transmission,  "the  liability,  if  it  existed,  would  not  be  a  liability  for  an  intra- 

the  state  was  allowed  to  prosecute  for  bigamy  where  the  defendant  had  previ- 
ously obtained  a  fraudulent  divorce. 

*  (1920)    41   Sup.   Ct.    11. 

'Bright  v.  Western  Union  Tel  Co.  (1903)  132  N.  C.  317,  43  S.  E.  841; 
Green  v.  Western  Union  Tel.  Co.   (1904)    136  N.  C.  489.  49  S.  E.   171. 

*Stansell  et  al.  v.  Western  Union  Tel.  Co.  (C.  C.  1900)  107  Fed.  668; 
Western  Union  Tel.  Co.  v.  Burris  (C.  C.  A.  1910)  179  Fed.  92;  Southern 
Exp.  Co.  V.  Byers  (1916)  240  U.  S.  612,  36  Sup.  Ct.  410. 


NOTES  271 

state  transaction  that  never  took  place,  but  for  the  unwarranted  conduct".  On 
what  theory  this  liability,  if  any,  would  arise  is  not  clear. 

It  is  now  definitely  settled  that  the  power  of  Congress  over  commerce 
admittedly  interstate  is  not  absolutely  exclusive,  but  concurrent  with  that  of 
the  states,  i.  e.,  in  local  matters  not  demanding  uniformity  of  regulation  the 
states  in  the  exercise  of  their  reserved  police  power  may  "incidentally  affect" 
interstate  commerce.  *  And  so  in  the  absence  of  federal  statutes,  state  regula- 
tions of  telegraph  companies  have  been  upheld  where  there  was  no  direct  and 
immediate  effect  upon  interstate  commerce;*  but  where  the  effect  of  the  state 
statute  was  to  regulate  the  delivery  of  a  message  outside  the  state,  it  has 
been  held  invalid  as  a  direct  burden  on  interstate  commerce ;  *  similarly  where 
the  effect  of  the  statute  was  to  put  a  burden  upon  interstate  commerce  even 
within  the  state. '  These  statutes  have  been  allowed  to  prevail  within  the 
limited  field  indicated;  but  since  the  power  of  Congress  over  all  interstate  com- 
merce is  beyond  dispute,  though  the  existence  of  this  power  in  Congress  does 
not  of  itself  preclude  state  action,  the  exercise  of  that  power  will  oust  the 
jurisdiction  of  the  states.  Once  Congress  has  by  its  enactments  taken  pos- 
session of  the  field  formerly  occupied  by  the  states,  the  latter   must  jrield.  * 

On  this  reasoning  it  is  not  difficult  to  explain  the  decisions  in  the  tele- 
graph cases  prior  to  the  Act  of  Congress  of  June  18,  1910,*  whereby  Con- 
gress brought  under  federal  control  all  interstate  telegraph  business,  thus 
ousting  state  regulation.  These  decisions  are  to  the  effect  that  in  cases  of 
interstate  telegraph  messages  state  statutes  regulating  the  defendant's  liability, 
which  have  no  direct  extrastate  effect  are  enforceable  and  not  in  conflict  with 
the  commerce  clause  of  the  federal  constitution.  **  These  cases  fall  into  the 
field  of  concurrent  federal  and  state  jurisdiction,  where  in  the  absence  of 
congressional  action  the  state  rules  are  valid.  Since  the  Act  of  1910,  the 
decisions  uphold  the  view   that  states  lack  the  power   to  determine   the  conduct 

*  County  of  Mobile  v.  Kimball  (1880)  102  U.  S.  691;  Smith  v.  Alabama 
(1888)  124  U.  S.  465,  8  Sup.  Ct.  564;  see  Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky (1894)  154  U.  S.  204,  14  Sup.  Ct.  1087;  (1905)  5  Columbia  Law  Rkv. 
298 

'*  Western  Union  Tel.  Co.  v.  James  (1896)  162  U.  S.  650,  16  Sup.  Ct.  934; 
Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.  (1910)  218  U.  S  406,  416, 
31  Sup.  Ct.  59;  Western  Union  Tel.  Co.  v.  Crovo  (1911)  220  U.  S.  364,  31 
Sup.  Ct.  399. 

'Western  Union  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S.  347,  7  Sup.  Cl 
1126. 

'Central  of  Ga.  Ry.  v.  Murphey  (1905)  196  U.  S.  194,  25  Sup.  Ct.  218; 
(1908)   8  Columbia  Law  Rev.  507. 

*  Adams  Exp.  Co.  v.  Croninger  (1913)  226  U.  S.  491,  33  Sup.  Ct.  148; 
Missouri,  etc.  R.  R.  v.  Harriman  (1913)  227  U.  S.  657,  33  Sup.  Ct.  397;  Adams 
Exp.  Co.  V.  Cook  (1915)  162  Ky.  592,  172  S.  W.  1096;  cf.  Pennsylvania  R.  R. 
V.  Hughes  (1903)  191  U.  S.  477.  24  Sup.  Ct.  132.  where  in  the  absence  of  a 
federal  statute,  it  was  held  that  the  state  had  the  power  to  refuse  to  allow 
the  defendant  to  limit  its  liability  for  negligence  to  the  agreed  valuation,  in 
a  contract   for  the  interstate  transportation  of  goods. 

'  (1910)  36  Stat.  539,  c.  309,  §  7,  U.  S.  Comp.  Stat.   (1916)   §  8563. 

"Western  Union  Tel.  Co.  v.  Ferris  (1885)  103  Ind.  91,  2  N.  E.  240; 
Western  Union  Tel.  Co.  v.  James  (1892)  90  Ga.  254,  16  S.  E.  83,  followed  in 
Western  Union  Tel.  Co.  v.  Lark  (1895)  95  Ga.  806.  23  S.  E.  118:  Western 
Union  Tel.  Co.  v.  Mellon  (1898)  100  Tenn.  429,  45  S.  W.  443;  Burgess  v. 
Western  Union  Tel.  Co.  (1898)  92  Tex.  125.  46  S.  W.  794;  see  Butner  v. 
Western  Union  Tel.  Co.  (1894)  2  Okla.  234,  37  Pac.  1087;  Western  Union 
Tel.  Co.  V.  Powell  (1897)  94  Va.  268.  26  S.  E.  828;  cf.  also,  Vermihe  v. 
Western  Union  Tel.  Co.  (1911)  207  Mass.  401,  93  N.  E.  635,  decided  similarly 
after  the  passage  of  the  Act  of  1910,  the  latter  not  being  mentioned  in  the 
opinion. 
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required  of  a  telegraph  company  in  the  transmission  of  interstate  messages, 
or  to  determine  its  HabiUty  if  it  does  not  preserve  such  conduct. " 

So  much  for  commerce  between  termini  in  different  states.  The  first 
problem  as  to  commerce  between  termini  in  the  same  state  but  passing  en 
route  through  another  is  whether  this  constitutes  interstate  commerce.  In 
Hanley  v.  Kansas,  etc,  R.  R.,^  a  state  railroad  commission  was  held  power- 
less to  fix  and  enforce  rates  for  the  transportation  of  goods  over  such  a 
route  on  the  ground  that  the  commerce  was  interstate  in  fact.  **  It  is  im- 
portant to  note  that  we  are  not  concerned  here  with  the  power  of  states  to  tax 
or  regulate  incidentally  commerce  which  is  admittedly  interstate, "  but  solely 
with  the  problem  whether  the  commerce  is  interstate  in  fact.  Most  of  the 
cases  decided  subsequently  to  the  Hanley  case  in  the  federal  and  state  courts 
have  declared  commerce  between  two  points  in  one  state  but  passing  through 
another  to  be  interstate. "  A  few  cases,  however,  in  deference  to  mistaken 
conclusions  drawn  from  the  case  of  Lehigh  Valley  R.  R.  v.  Pennsylvania," 
as  Justice  Holmes  points  out  in  the  Hanley  case,"  have  reached  the  opposite 
conclusion. "  In  the  Lehigh  case,  a  state  tax  on  gross  receipts  "determined  in 
respect  of  receipts  for  the  proportion  of  the  transportation  taking  place 
within  the  state"  was  upheld,  but  it  is  evident  the  case  did  not  decide  that 
this  class  of  commerce  was  for  no  purposes  to  be  regarded  as  interstate. 
And  even  within  the  narrow  field  of  its  application  it  is  doubtful  to-day 
whether  the  case  is  of  great  efficacy. "  The  overwhelming  weight  of  authority 
accords  with  the  view  that  such  commerce  is  interstate.  And  whether,  admit- 
ting this,  the  states  can  determine  the  liability  of  a  defendant  in  any  way  in 
respect    to    such   commerce,   is   a   different   problem. 

Yielding  to  the  supposed  rule  laid  down  in  the  Lehigh  case  with  respect 
to  railroads,  the  doctrine  was  extended  in  a  few  cases  to  telegraph  messages.  *" 

''Western  Union  Tel.  Co.  v.  Compion  (1914)  114  Ark.  193,  169  S.  W.  946 
(on  rehearing);  Western  Union  Tel.  Co.  v.  Bilisoly  (1914)  116  Va.  562,  82 
S.  E.  91;  Western  Union  Tel.  Co.  v.  First  Nat'l  Bank  (1914)  116  Va.  1009, 
83  S.  E.  424;  Western  Union  Tel.  Co.  v.  Simpson  (1915)  117  Ark.  156,  174 
S.  W.  232;  Western  Union  Tel.  Co.  v.  Kaufman  (1917)  62  Okla.  160,  163 
Pac.  708;  Gardner  v.  Western  Union  Tel.  Co.  (C.  C.  A.  1916)  231  Fed.  405; 
Postal  Tel.  Cable  Co.  v.  Warren-Godwin  Lumber  Co.  (1919)  40  Sup.  Ct.  69; 
see  Western  Union  Tel.  Co.  v.  Schoonmaker  (Tex.  Civ.  App.  1916)  181  S.  W. 
263. 

"  (1903)   187  U.  S.  617,  23  Sup.  Ct.  214. 

"See    (1913)    13  Columbia   Law   Rev.   551. 

"See  Maine  v.   Grand  Trunk  R.  R.    (1891)    142  U.  S.  217,   12  Sup.   Ct.   121. 

''United  States  v.  Delaware,  etc.  R.  R.  (C.  C.  1907)  152  Fed.  269;  United 
States  V.  Erie  R.  R.  (D.  C.  1909)  166  Fed.  352;  St.  Louis,  ePc.  R.  R.  v. 
Hadley  (C.  C.  1909)  168  Fed.  317,  340;  St.  Louis,  etc.  R.  R.  v.  State  (1908)' 
87  Ark.  562,  113  S.  W.  203;  Mines  v.  St.  Louis,  etc.  R.  R.  (1908)  134  Mo. 
App.  379,  388,  114  S.  W  1052;  Crescent  Brewing  Co.  v.  Oregon,  etc.  R.  R. 
(1913)  24  Idaho  106,  132  Pac.  975;  St.  Louis,  etc.  R.  R.  v.  Spriggs  (1914)  113 
Ark.  118,  167  S  W.  96;  H olden  v.  Maine  Central  R.  R.  (1914)  77  N.  H.  397, 
92  Atl.  334;  see  Patterson  v.  Missouri  Pacific  R.  R.  (1908)  77  Kan.  236,  94 
Pac.  138;  Davis  v.  Southern  Ry.  (1908)  147  N.  C.  68,  72,  60  S.  E.  722;  Hard- 
wick  Farmers'  Elevator  Co.  v.  Chicago,  etc.  Ry.  (1910)  110  Minn.  25,  32,  124 
N.  W.  819,  reversed  on  another  point  in  (1913)  226  U.  S.  426,  33  Sup.  Ct. 
174;  Bowles  v.   Quincy.  etc.  R.  R.   (Mo.  App.   1916)    187  S.  W.   131. 

"  (1892)    145  U.  S.   192,  12  Sup.  Ct.  806. 

"Hanley  v.  Kansas,  etc.  R.  R.,  supra,  footnote  12.  at  p.  621. 

"*  Campbell  v.  Chicago,  etc.  Ry.  (1892)  86  Iowa  587,  53  N.  W.  351;  Seawell 
V.  Kansas  City,  etc.  R.  R.  (1893)  119  Mo.  222,  24  S.  W.  1002;  see  Dillon  v. 
Erie  R.  R.  (1897)  19  Misc.  116,  124,  43  N.  Y.  Supp.  320;  quaere,  Burlington, 
etc.  Ry.  V.  Dey    (1891)    82   Iowa  312,  339,  48  N.  W.  98. 

"See   (1913)    13   Columbia  Law  Rev.   551. 

** State  V.   Western   Union   Tel.   Co.    (1893)    113   N.   C.  213,   18   S.  E.   389; 
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However,  the  sounder  view  follows  the  principle  of  the  Hanley  case  in  calling 
such  commerce  interstate,  and  since  by  the  Act  of  1910  Congress  has  taken 
possession  of  the  field,  holds  that  states  are  powerless  to  determine  the  liability 
of  a  telegraph  company  in  respect  to  the  transmission  of  such  messages.**  This 
may  be  laid  down  as  the  general  proposition  applicable  to-day. 

But  one's  instincts  naturally  rebel  at  the  thought  that  a  defendant  by 
deliberately  routing  the  message  through  another  state  should  be  suffered  to 
evade  the  state  laws.  Suppose,  for  example,  that  in  the  principal  case,  the 
jury  under  proper  instructions  had  brought  in  a  finding  that  the  telegraph  com- 
pany sent  the  message  through  Virginia  for  the  "purpose  of  frawiulently  evad- 
ing liability  under  the  laws  of  North  Carolina".  It  seems  clearly  wrong  in 
such  a  case  to  say  the  commerce  has  been  changed  from  interstate  to  intra- 
state because  of  the  defendant's  bad  motives.  Justice  Holmes  points  out  that 
the  commerce  in  question  is  "interstate  as  a  matter  of  fact.  The  fact  must  be 
tested  by  the  actual  transaction".**  A  few  cases  which  have  indicated  that 
the  motives  of  the  defendant  could  change  the  character  of  the  commerce,  so  as 
to  preclude  the  defendant  from  fraudulently  evading  the  state  laws,  seem  to 
proceed    on    an   erroneous    theory.  **     The    message    is    interstate,    factually ;    the 

followed  in  Leavell  v.  Western  Union  Tel.  Co.  (1895)  116  N.  C.  211,  21  S.  E. 
391.  In  the  latter  case  it  appeared  that  the  defendant  operated,  also,  a  con- 
tinuous intrastate  route.  Western  Union  Tel.  Co.  v.  Reynolds  (1902)  100 
Va.  459,  41  S.  E.  856.  In  this  case  the  court  (per  Whittle,  J.)  said  at  p.  464: 
"Where  the  initial  and  terminal  points  are  both  in  the  same  state,  and  the  tele- 
gram is  transmitted  over  the  wires  of  the  same  company,  and  concerns  only 
citizens  of  that  state,  the  message  is  a  domestic  message,  and  its  character  in 
that  respect  is  not  altered  by  the  circumstance  that  the  line  passes  in  part  over 
territory  of  another  state  .  .  .  And  the  response  of  the  company  that  it 
was  guilty,  but  guilty  at  a  point  beyond  the  limits  of  the  state,  constitutes  no 
defense." 

^Western  Union  Tel.  Co.  v.  Lee  (1917)  174  Ky.  210,  192  S.  W.  70; 
Western  Union  Tel.  Co.  v.  Kaufman,  supra,  footnote  11 ;  Western  Union  Tel. 
Co.  v.  Boiling  (1917)  120  Va.  413,  91  S.  E.  154;  Western  Union  Tel.  Co.  V. 
Mahone  (1917)  120  Va.  422,  91  S.  E.  157.  In  the  latter  case  even  though  it 
appeared  that  the  intrastate  route  was  quicker  and  more  expedient,  the  court 
(per  Prentis,  J.)  said  at  p.  423:  "The  Supreme  Court  of  the  United  States, 
however,  has  made  it  plain  that  in  determining  such  questions,  they  will  only 
consider  the  facts,  and  not  inquire  as  to  motives".  Western  Union  Tel.  Co.  v. 
Bowles  (1919)  124  Va.  730.  98  S.  E.  645,  is  an  interesting  case,  holding  invaHd 
a  statute  (Acts  1916,  c.  439)  declaring  that  all  messages  accepted  by  a  tele- 
graph company  for  transmission  between  two  points  in  the  state,  should  be 
deemed  intrastate,  and  that  if  a  company  wished  to  impress  an  interstate  char- 
acter, it  was  incumbent  on  such  company  to  produce  evidence  that  the  intra- 
state route  was  the  only  feasible  and  practicable  method  of  transmission. 
The  court  held  this  to  be  an  encroachment  upon  the  realm  of  exclusive 
federal   control,   since    the   Act   of    1910. 

**  Citing  Hanley  v.  Kansas,  etc.  R.  R.,  supra,  footnote  12  and  Kirmeyer  v. 
Kansas   (1915)   236  U.   S.   568,  35  Sup.   Ct.  419. 

"In  Western  Union  Tel.  Co.  v.  Taylor  (1914)  57  Ind.  App.  93,  104  N.  E. 
771.  in  a  dictum  the  court  declared  that  where  there  was  no  proof  that  the 
route  used  was  the  only  route  between  the  two  termini,  or  that  the  inter- 
state route  was  more  feasible  than  the  intrastate  one.  it  could  not  agree  that 
the  commerce  was  interstate  because  if  it  were  classed  as  such,  "any  and  all 
intrastate  messages  could  be  made  interstate  messages  at  the  option  of  appel- 
lant". A  very  sweeping  decision  is  found  in  Western  Union  Tel.  Co.  v.  Sharp 
(1915)  121  Ark.  135,  180  S.  W.  504,  where  the  court  (per  McCulloch,  J.)  says  at 
p.  142 :  "It  is  sufficient  to  confine  ourselves  to  the  rule  announced  by  the  Indiana 
court  [Taylor  case]  that  the  message  is  not  an  interstate  one  unless  it  appears 
that  the  only  method  of  transmission  necessarily  carried  it  beyond  the  lines  of 
the  state.  But  we  think  the  sounder  rule  is  to  say  that,  so  far  as  a  teleg^raph 
message  is  concerned,  the  right  of  control  is  exclusively  with  the  state,  where  the 
message  is  sent  from  one  point  to  another  in  the  state,  regardless  of  the  fact  that 


274  COLUMBIA  LAW  REVIEW 

Supreme  Court  has  said  that  the  physical  facts  are  to  govern  in  such  cases, 
and   the   message   actually   went   outside   the   state. 

Now  admitting  the  message  to  be  interstate,  are  we  going  to  allow  the 
defendant  to  evade  the  state  laws?  At  first  blush,  it  seems  fairly  inconceivable 
that  this  should  be  a  necessary  result.  Of  course  if  the  message  had  not 
been  sent  at  all,  the  company,  in  all  probability,  would  not  be  heard  to  insist 
that  the  federal  rule  apply  because  it  might  have  used  the  interstate  route" 
But  in  the  instant  case,  it  has  sent  the  message,  and  the  latter  is  interstate 
regardless  of  the  defendant's  motives.  The  defendant  has  subjected  itself  to  all 
those  rules  of  liabilty  which  govern  an  interstate  telegraph  message.  Since  the 
Act  of  1910,  as  pointed  out,  all  these  rules  are  the  ones  laid  down  in  the  federal 
courts;  it  is  the  federal  rule  which  should  determine  the  defendant's  liability  for 
negligent  transmission  of  the  message,  and  the  federal  rule  applicable  is  that  no 
recovery  can  be  had  for  mental  anguish  alone.  This  is  a  necessary  incident  of 
the  message  being  interstate  as  a  matteh  of  fact,  of  the  defendant's  so  con- 
•ducting  this  business  as  to  come  under  the  federal  and  not  the  state  laws. 
Congress  might  well  pass  a  statute  to  the  effect  that  where  it  appeared  the 
-defendant  wilfully  routed  the  message  interstate  to  escape  state  liability,  the 
state  laws  should  yet  apply.  But  then  the  message  would  not  be  made  intra- 
state; it  would  be  the  federal  rule  that  would  apply,  although  in  the  par- 
ticular instance  the  federal  rules  of  liability  would  conform  by  statute  to  that 
of  the  state. 

Cases  like  Austin  v.  Tennessee,'"  and  Cook  v.  Marshall  County'^  where 
the  tricks  and  devices  of  the  defendants  were  not  allowed  to  turn  boxes  into 
"original  packages"  within  the  judge-made  rule"  are  to  be  distinguished;  in 
these  cases  the  court  held  the  boxes  were  not  actually  "original  packages" 
within  the  constitutional  import  of  the  term  as  interpreted  by  the  Supreme 
Court  up  to  that  time.  But  in  determining  whether  a  particular  transaction  is 
interstate  the  Supreme  Court  has  laid  down  the  definite  and  fixed  rule  that  the 
physical  facts  shall  govern,  regardless  of  the  motives  or  animating  influences 
of  the  defendant.**  And  once  given  an  interstate  telegraph  transaction,  the 
courts  have  very  definitely  said  that  the  federal  law  determines  the  defendant's 
liability.  In  the  light  of  the  "physical  fact"  laid  down  by  the  United  States 
Supreme  Court  as  decisive  of  the  interstate  character  of  a  transaction,  and  in 
the  light  of  the  construction  placed  by  the  courts  upon  the  Act  of  1910,  as 
ousting  state  laws  in  toto  from  determining  the  legal  consequences  of  an 
interstate  telegraph  transaction,  it  seems  there  is  no  way  of  imposing  a  liability 
upon  the  defendant  on  the  facts  of  the  principal  case.  The  remedy  lies  with 
Congress  alone.  And  in  the  long  run,  is  there  not  merit  in  the  unmistakable 
tendency  toward  one  uniform  rule  in  the  case  of  those  businesses  as  the  rail- 
road  and   telegraph,   which   are  essentially   national    in    character? 

the  state  line  is  crossed,  and  that  such  message  does  not  constitute  an  act  of 
interstate  commerce.  That  is  the  conclusion  which  we  prefer  to  announce  as 
the  law  applicable  to  this  case". 

"See  Ware  and  Leland  v.  Mobile  County  (1908)  209  U.  S.  405,  28  Sup. 
Ct.  526. 

"(1900)    179  U.    S.   343,  21    Sup.   Ct.    132. 

"  (1905)   196  U.  S.  261,  25  Sup.  Ct.  233. 

*'  The  rule  was  laid  down  by  Chief  Justice  Marshall  in  Brown  v.  Mary- 
land (1827)   25  U.  S.  419. 

**  "We  cannot  conclude  that  a  legal  domicile  in  Kansas,  coupled  with  a 
reprehensible  past  and  a  purpose  to  avoid  the  statutes  of  the  state,  suffice  to 
change  the  nature  of  the  transaction".  Per  McReynolds,  J.,  in  Kirmeyer  v. 
Kansas,  supra,  footnote  22,  at  p.   572. 
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Control  Over  Street- meetings  by  MuNiaPAL  Authorities. — An  ordinance 
of  the  City  of  Mt.  Vernon,  N.  Y.,  prohibited  "the  congregation  of  persons  in 
groups  or  crowds"  or  "the  holding  of  public  meetings  upon  the  public  streets 
of  the  city"  without  the  mayor's  special  written  permission.  *  In  the  recent 
case  of  Hays  v.  Atwell  (N.  Y.  Sup.  Ct.  Spec.  T.  1920)  64  N.  Y.  L.  J.  440, 
this  ordinance  was  declared  void  and  unconstitutional.  Among  the  powers 
of  the  common  council  specifically  enumerated  in  the  city  charter  was  "to  pro- 
hibit the  gathering  or  assembling  of  persons  upon  the  public  streets  of  said 
city".*  If  the  ordinance  is  within  the  express  power  granted  the  city  by  the 
legislature,  and  is  to  that  extent  "expressly  authorized  and  approved  by  the 
legislature",  the  general  principle  is  that  its  reasonableness  and  fairness  cannot 
be  questioned.  *  More  interesting,  however,  than  an  analysis  of  the  Mt. 
Vernon  charter  to  determine  the  validity  of  the  particular  ordinance  is  the 
broader  question  raised  of  the  validity  of  such  a  measure  as  a  reasonable 
exercise  of   the  general   municipal   police  power. 

That  such  meetings  are  the  subject  of  control  can  hardly  be  doubted.  The 
highways  of  the  state  are  under  the  paramount  control  of  the  legrislature, 
whence  the  municipalities  derive  their  power.  *  In  this  country,  the  legfislatures 
usually  confer  upon  the  municipal  corporations  extensive  powers  over  public 
ways  and  public  places  within  their  limits,  sufficient  to  give  them  authority  to 
pass  necessary  and  reasonable  ordinances  for  the  purpose  of  keeping  the 
streets  free  from  obstructions  and  of  preventing  improper  use  thereof.*  For 
the  right  of  the  people  to  use  the  streets  is  limited  by  the  extent  and  char- 
acter of  that  use,  and  the  right  of  others  to  use  them.*  Assemblies  on  the 
public  streets,  however,  are  not  unlawful  per  se,  but  only  when  constituting  a 
nuisance. '  Thus  an  ordinance  making  it  a  misdemeanor  to  "lounge,  stand,  or 
loaf"  in  public  places  has  been  held  unconstitutional  as  infringing  upon  the  right 
of  personal   liberty  and  as   being  unreasonable   and   oppressive.  * 

The  more  common  type  of  ordinance,  however,  avoiding  the  questions  raised 
by  complete  prohibition,  vests  in  some  city  official  or  group  of  officials  the 
discretionary  power  to  grant  permits  for  gatherings  or  processions  on  the  public 
streets.*  The  courts  which  have  passed  upon  the  propriety  of  the  delega- 
tion of  this  discretion  have  been  dominated  by  two  distinct  views  of  policy. 
On  the  one  hand,  there  is  a  strong  line  of  cases  holding  that  such  ordinances 
are   contrary   to   the    spirit    of    American    institutions,    unreasonable    and    void.  ** 

*  City  of  Mt.  Vernon,  N.  Y.,  Ordinances,  c.  xxi,  §  21. 
'City  of  Mt.  Vernon,  N.  Y.,   Charter,   Sec.   166(5). 

'Matter  of  Stubb  v.  Adamson  (1917)  220  N.  Y.  459.  116  N.  E.  372;  see 
Mader  v.  Ci?y  of  Topeka  (Kan.  1920)  189  Pac.  969,  970.  "Where,  however,  the 
power  to  legislate  is  general  or  implied,  and  the  manner  of  exercising  it  not 
specified,  there  must  be  a  reasonable  use  of  such  power,  or  the  ordinance  may  be 
declared  invalid  by  the  court."  Village  of  Carthage  v.  Frederick  (1890)  122 
N.  Y.  268.  271,  25  N.  E.  480. 

*See  Dillon.  Municipal  Corporations   (5th  ed.  1911)   §  1161. 

*  See  Dillon,  loc.  cit. 

•See  Ivcrson  v.  Dilno  (1911)  44  Mont.  270,  275,  119  Pac.  719. 

^  State  v.  Hughes  (1875)  72  N.  C.  25  (celebration  of  Emancipation  Procla- 
mation) :  "In  a  popular  government  like  ours,  the  laws  allow  great  latitude  to 
public  demonstrations,  whether  political,  social  or  moral."  See  City  of  Chicago 
v.  Trotter   (1891)   136  111.  430.  432,  26  N.  E.  359. 

'St.  Louis  v.  Glover  (1907)  210  Mo.  502,  109  S.  W.  30. 

'  For  a  general  discussion  of  ordinances  vesting  unregulated  discretion  in 
officers,  see   (1915)   15  Columbi.\  h.wv  Rev.  63. 

^'Anderson  v.  Tedford  (Fla.  1920)  85  So.  673;  State  ex  ret.  Garrahad  v. 
Bering  (1893)  84  Wis.  585,  54  N.  W.  1104  (Salvation  Army)  ;  City  of  Chicago 
V.  Trotter,  supra,  footnote  7;  Rich  v.  Ct?y  of  Naperville  (1891)  42  111.  App.  222 
(Salvation  Army)  ;  Anderson  v.  City  of  Wellington   (1888)   40  Kan.  173,  19  Pac. 
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Some  of  these  courts  feel  that  in  a  popular  government  it  is  wise  to  encourage 
united  effort  to  attract  public  attention  and  challenge  examination  and  criticism 
of  the  associated  purpose.  "  But  even  apart  from  this,  many  courts  object  to 
an  ordinance  whch  lays  down  no  express  conditions  under  which  people  can  move 
upon  the  streets  and  which  permits  unregulated  official  discretion  which  may  be 
used  for  personal  and  political  purpose.  There  is  also  frequent  reference  to  the 
Fourteenth  Amendment. "  This  antipathy  is  also  displayed  in  decisions  on 
closely  related  questions  of  police  power,  where  control  of  the  streets  or  other 
places  of  public  resort  has  been  similarly  delegated. " 

On  the  other  hand,  the  Supreme  Court  of  the  United  States,  in  upholding  an 
ordinance  forbidding  speeches  in  public  parks  or  grounds  without  a  permit  from 
the  mayor,  has  based  the  power  so  to  control  upon  a  power  of  total  prohibition." 
Other  courts  without  assuming  this  extreme  premise  find  a  justification  in  policy 
and  convenience  for  the  delegation  of  this  discretionary  power  to  forbid  or 
permit  use  of  the  streets  for  purposes  other  than  ordinary  traffic."  This  point 
of  view  likewise  has  been  reflected  in  decisions  involving  ordinances  regulating 
other  subject-matters,  but  analogous  in  principle.  These  cases,  dealing  with 
the  delegation  of  such  discretionary  power  over  the  moving  of  buildings  upon 
public  places, "  the  use  of  the  streets  by  public  service  corporations, "  the  play- 
ing of  musical  instruments  on  the  streets, "  and  other  matters  meriting  regula- 
tion,'*  are  frequently  referred  to  as  controlling  the  disposition  of  cases  like  the 

719  (Salvation  Army)  ;  Malter  of  Frasee  (1886)  63  Mich.  396,  30  N.  W.  72 
(aimed  at  Salvation  Army);  In  re  Gribben  (1897)  5  Okla.  379,  47  Pac.  1074 
(Salvation  Army). 

"  See  State  ex  rel.  Garrabad  v.  Dering,  supra,  footnote,  10,  p.  590. 

"In  State  ex  rel.  Garrabad  v.  Dering,  Anderson  v.  Cii^  of  Wellington,  and 
Matter  of  Frasee,  supra,  footnote  10,  certain  organizations  were  excepted  from 
the  provisions  of  the  ordinance,  thereby  raising  the  additional  objection  that  it 
was,  on  its  face,  discriminatory. 

^^  Matter  of  Application  of  Dart  (1916)  172  Cal.  47,  155  Pac.  63  (soliciting 
for  private  charities;  Salvation  Army);  Little  Chute  v.  Van  Camp  (1908)  136  % 
Wis.  526,  117  N.  W.  1012  (keeping  open  of  saloons  during  certain  hours)  ;  Los 
Angeles  v.  Hollywood  Cem.  Assn.  (1899)  124  Cal.  344,  57  Pac.  153  (establish- 
ment or  enlargement  of  cemeteries)  ;  cf.  Smith  v.  Hosford  (Kan.  1920)  187 
Pac.  685  (the  erection  of  garages);  State  v.  Tenant  (1892)  110  N.  C.  609,  14 
S.  E.  387  (the  erection  of  any  buildings)  ;  cf.  Mayor,  etc.  of  Baltimore  v.  Radecke 
(1878)   49  Md.  217   (the  operation  of  steam  engines). 

'*  Davis  V.  Massachusetts   (1897)   167     U.  S.  43,  17  Sup.  Ct.  731. 

"Ci7^  of  Buffalo  v.Till  (1920)  192  App.  Div.  99,  182  N.  Y.  Supp.  418:  "no  per- 
son shall  participate  in  any  parade,  gathering,  assemblage,  or  demonstration 
upon  any  street,  square,  park  .  .  .  which  gathering  has  not  been  authorized 
by  a  written  permit  from  the  mayor;"  violation  by  socialist.  Fitis  v.  City  of 
Atlanta  (1905)  121  Ga.  567,  49  S.  E.  793,  (socialist)  ;  Love  v.  Judge  of  Re- 
corder's Court  (1901)  128  Mich.  545,  87  N.  W.  785;  Commonwealth  v.  Abrahams 
i(1892)  156  Mass.  57,  30  N.  E.  78;  City  of  Bloomington  v.  Richardson  (1890)' 
38  111.  App.  60,  (semble).  The  court  here  held  that  an  ordinance  prohibiting 
public  meetings  without  a  permit  from  the  mayor  did  not  affect  an  impromptu 
gathering  around  two  members  of  the  Salvation  Army.  The  court,  in  defining 
a  public  meeting,  stated  that  it  must  be  open  to  the  general  public,  that  notice 
thereof  must  be  given  in  a  manner  adapted  to  reach  the  public  in  general,  and 
that  it  must  have  matter  of  public  interest  as  its  subject  or  object.  The  court 
intimated  that  if  "public  meeting"  were  interpreted  to  mean  any  gathering 
in  a  public  place  the  ordinance  would  be  unreasonable  and  void. 

^'Wilson  V.  Eureka  Cii^   (1899)    173  U.  S.  32,  19  Sup.  Ct.  317. 

^'West.  Un.  Tel.  Co.  v.' Richmond  (1912)  224  U.  S.  160,  32  Sup.  Ct.  449. 

^^  Wilkes-Barre  v.  Garabed  (1899)  11  Pa.  Sup.  Ct.  355  (Salvation  Army); 
In  re  Flaherty  (1895)  105  Cal.  558,  38  Pac.  981;  Roderick  w.-  Whitson  (1889)  51 
Hun  620,  4  N.  Y.  Supp.  112   (Salvation  Army). 

^"People  ex  rel.  Economous  v.  Coakley  (1920)  110  Misc.  385,  180  N.  Y. 
Supp.  376   (the  keeping  of  poolrooms)  ;  People  ex  rel.  Reuther  v.  Sisson  (1917) 
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present.  While  it  must  be  admitted  that  such  analogies,  especially  in  the  field 
of  police  power,  are  of  doubtful  value,  these  cases  at  least  show  that  this  vesting 
of  discretionary  power  in  municipal  officials  has  met  with  considerable  judicial 
approval. 

It  is  obvious  that  a  group  of  individuals  should  not  have  unrestrained  liberty 
to  obstruct  the  streets  and  interfere  with  the  free  passage  of  others,  equally 
entitled  to  the  use  of  the  highways.  In  fact,  the  most  salutary  exercise  of  the 
police  power  is  that  which  seeks  to  forestall  the  evil,  not  merely  to  mitigate  its 
consequences.  To  frame  an  ordinance  eflfectively  enumerating  the  exact  circum- 
stances under  which  such  gatherings  could  be  held  would  be  extremely  difiicult, 
if  not  impossible.  These  ordinances  are  based  on  the  theory  that  they  do  not 
delegate  to  certain  officials  the  authority  belonging  to  the  governing  bodies  of  the 
cities,  but,  in  the  exercise  of  that  authority  by  the  latter,  impose  on  these  officials 
duties  appropriate  to  their  offices. "  They  provide  an  excellent  means  of  giving 
the  municipal  authorities  notice  that  the  meetings  are  to  be  held,  thus  affording 
an  opportunity  to  arrange  for  prefer  police  supervision.  That  street  meetings 
may  be  inimical  to  the  welfare  of  the  community  is  apparent.  To  prohibit  them 
entirely  would  not  be  desirable.  Ordinances  of  the  t>T)e  in  question  are  therefore 
adopted  as  a  convenient  means  of  safeguarding  public  welfare  without  instituting 
an  absolute  prohibition.  The  power  of  discretion  vested  in  the  city  officials  is 
not  arbitrary  in  the  strict  sense  of  the  term.  They  are  simply  made  the  agents 
of  the  law  and  are  bound  to  exercise  that  power  fairly  and  for  the  purpose  of 
promoting  public  welfare."  And  when  they  abuse  the  power  by  unfairly  and 
arbitrarily  refusing  to  grant  permits,  they  may  be  compelled  to  do  so  by  man- 
damus proceedings  and  should,  as  individuals,  be  held  liable  for  any  resultant 
damages. "  Where  one  has  been  arrested  as  a  result  of  such  misuse  of  authority, 
the  courts  will,  in  habeas  corpus  proceedings,  declare  the  administration  of  the 
ordinance  void  and  order  the  release  of  the  petitioner."  It  must  be  admitted 
that  the  exercise  of  this  discretion  may  frequently  be  merely  the  application  of 
social  or  political  prejudgment.  And  if  the  court's  prejudgment  agrees  with 
that  of  the  oSicial,  it  may  not  recogfnize  that  which,  to  the  petitioner,  seems  an 
obvious  abuse.  Yet,  on  the  whole,  these  ordinances  seem  to  have  advantages 
sufficient  to  make  them  a  means  reasonably  adapted  to  the  solution  of  the  prob- 
lem of  controling  the  streets.  And  they  should  be  deemed,  at  least,  a  valid 
exercise  of  police  power.  ** 


101  Misc.  429,  167  N.  Y.  Supp.  134  (the  keeping  of  saloons)  ;  Fischer  v.  5"/. 
Louis  (1904)  194  U.  S.  361,  24  Sup.  Ct.  673  (the  erection  of  dairies  and 
cowstables)  ;  Municipal  Paving  Co.  v.  Donovan  Co.  (Tex.  Civ.  App.  1912)  142 
S.  W.  644  (the  operation  of  steam  rollers  upon  the  streets). 

'^People  ex  rel.  Economous  v.  Coakley,  supra,  footnote  19. 

"See  Municipal  Paving  Co.  v.  Donovan  Co.,  supra,  footnote  19;  WUkes- 
Barre  v.  Garabed,  supra,  footnote  18. 

"Remington  v.  Walthall  (1910)  82  Kan.  234,  108  Pac.  112;  see  McQuillan, 
Municipal  Corporations   (1913)    §  2621. 

"Yick  Wo  v.  Hopkins  (1885)  118  U.  S.  356,  6  Sup.  Ct.  1064.  This  case 
seems  to  be  the  bulwark  of  those  denying  the  validity  of  the  type  of  ordinance  in 
question.  It  is  submitted  that  while  the  case  contains  some  very  strong  dicta 
in  point,  the  decision  did  not  declare  the  ordinance  void,  but  simply  the  ad- 
ministration thereof. 

'^The  General  Cit>'  Law  of  New  York  State,  Cons.  Laws  (1909)  c.  26,  §  5, 
forbids  all  processions  and  parades  on  city  streets  to  the  exclusion  or  interrup- 
tion of  other  citizens,  except  the  National  Guard,  the  police  and  fire  depart- 
ments, and  the  associations  of  veteran  soldiers  without  prior  notice  thereof  to 
police  authorities  who  may  then  designate  how  much  of  the  street  the  parade  or 
procession  may  occupy.    Cf.  Village  Law,  Cons.  Laws  (1909)  c.  64,  §  90  (6). 
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Shares  Without  Par  Value. — It  is  interesting  to  note  that  there  is 
nothing  revolutionary  or  even  novel  in  the  concept  of  corporate  shares  with- 
out nominal  or  par  value.  In  the  joint  stock  companies  of  the  Elizabethan 
period  in  England,  the  forerunners  of  the  modern  corporation,  the  share  was 
used  "in  the  natural  sense,  namely  as  an  appreciable  part  of  the  whole  under- 
taking, not  as  a  multiple  of  units  of  the  capital".  *  Among  the  corporations 
of  the  eighteenth  century  in  America,  a  number  may  be  found  issuing  stock 
without  par  value. '  Nor  is  the  share  without  par  value  unknown  in  Conti- 
nental Europe  to-day.  In  Prussia,  notably,  provision  has  been  made  for  such 
stock  in  laws  governing  mining  corporations.  * 

A  par  valuation  was  undoubtedly  first  given  to  each  share  of  stock  to 
denote  that  it  represented  money  or  property  of  the  corporation  equal  to  that 
amount.  Even  in  cases,  however,  where  stock  with  par  value  is  fully  paid  in 
cash  or  in  property  taken  at  its  actual  value,  practical  experience  has  shown 
that  it  is  quite  impossible  to  maintain  a  constant  equilibrium  between  the 
nominal  capitalization  of  a  corporation  and  its  assets.  A  fortiori,  when  such 
intangible  and  problematical  assets  as  good  will  and  expectancies  are  capitalized, 
a  share  can  represent  only  an  aliquot  part  of  the  total  assets,  whatever  its 
par  value  may  be.  The  nominal  face  value  thus  is  almost  always  a  fiction 
and  one  which  the  courts  themselves  disregard  when  recognition  of  it  would 
be   inequitable.  * 

In  theory,  it  may  well  be  that  "watering  stock"  accomplishes  no  evil, 
that  an  increase  in  the  amount  of  outstanding  stock  without  a  corresponding 
increase  in  assets  injuries  no  one.  That  justification  pre-supposes,  however, 
that  all  purchasers  of  stock  are  insensible  to  the  magic  of  the  stamped,  the 
represented  par  value  and  realize  that  what  they  are  buying  is  nothing  more 
nor  less  than  a  proportional  interest  in  the  corporation.  In  fact  the  repre- 
sented value  does  influence  the  purchaser  and  does  oftentimes  tend  to  bolster 
up  the  price  of  the   stock  above  its  real   value. " 

A  great  discrepancy  between  the  nominal  capitalization  and  the  value  of 
the  holdings  of  a  corporation  furnishes  an  opportunity  to  defraud  inexperi- 
enced purchasers.  To  such  discrepancies  may  be  traced  much  of  the  popular 
mistrust  and  suspicion  of  corporations  generally.  The  substitution  for  shares 
with  a  par  value,  of  shares  with  no  nominal  valuation,  would  put  the  investor 
on  guard,  and  would  dispel  misunderstanding  on  the  part  of  the  public. 
"Demagogy   would    lose   part   of    its    food".  * 

From  the  view  point  of  the  corporation,  too,  considerable  advantage  is 
to   be   derived   from   the   use   of    shares   without   par   value.     No   longer    will    a 

*1    Scott,  Joint  Stock   Companies  to  1720    (1912)   45. 

'Davis,  Essays  in  the  Earlier  History  of  American  Corporations,  I,  87,  88; 
II,  277,  284,  299. 

'3  Grotefend  &  Cretschmar,  Preussisch-deutsche  Gesetzsammlung  (1904) 
702,  cited  in  Proceedings,  III.  State  Bar  Assn.  (1907)  pt.  2,  p.  49.  As  to 
Germany  generally   see   15   Proceedings  N.   Y.   State  Bar  Assn.    (1892)    138. 

*  Commonwealth  v  Lehigh  Ave.  Ry.  (1889)  129  Pa.  St.  405,  18  Atl. 
498.  Dwight,  The  Par  Value  of  Stock  (1907)  16  Yale  Law  Journ.  247,  248. 
This  is  notably  true  in  fixing  the  amount  of  corporation  taxes.  Cf.  Norifh 
American  Petroleum  Co.  v.  Hopkins  (1919)    150  Kan.  161,   181   Pac.   625. 

'Allen,  Non  Par  Stock   (1920)  90  Central  Law  Journ.  170.  175. 

•Address  of  Edward  M.  Shepard  (1906)  Proceedings  N.  H.  Bar  Assn, 
(N.  s.  Vol.  2)  pp.  273,  292,  293. 
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corporation  in  need  of  funds  be  obliged  to  increase  its  bonded  indebtedness 
simply  because  of  the  impossibility  of  disposing  of  stock  at  its  par  value,  as 
required  by  law  generally.  The  new  stock  may  be  .disposed  of  at  prices  fixed 
from  time  to  time  in  a  stipulated  manner.  Moreover  the  difficulties  attend- 
ant upon  apportioning  stock  in  case  of  a  consolidation  or  a  reorganization  are 
lessened. ' 

A  movement  started  in  New  York  in  1892*  to  effectuate  this  reform 
resulted  in  a  law  enacted  twenty  years  later*  authorizing  all  corporations, 
except  monied  corporations  or  those  under  the  jurisdiction  of  public  service 
commissions,  to  provide  in  their  charters  for  the  issuance  of  stock  without 
par  value.  Since  then  Canada "  and  thirteen  states,  of  which  the  latest  is 
Massachusetts, "  have  provided   for  the  issuance  of   non-par  value   stock. 

The  scope  of  these  statutes  differs.  Some  have  extended  this  privilege 
only  to  corporations  other  than  those  of  a  fiduciary  or  quasi  public  character, 
feeling  doubtless  that  in  such  organizations  the  vice  of  the  par  value  is 
attenuated  by  more  strict  supervision. "  A  hesitancy  to  go  the  whole  length 
is  also  shown  in  provisions  in  many  statutes  that  no  stock  preferred  either  as 
to  dividends  or  as  to  principal  may  be  issued  without  par  value. " 

Various  means  are  provided  for  fixing  from  time  to  time  the  consideraticm 
for  which  this  stock  may  be  issued,  in  place  of  the  general  rule  that  stock 
with  par  value  may  not  be  sold  at  less  than  par.  In  New  York, "  the  shares 
may  be  sold  at  their  "fair  market  value",  and  in  the  absence  of  fraud,  the 
judgment  of  the  board  of  directors  as  to  such  value  shall  be  conclusive. 
When  duly  issued  the  shares  are  deemed  fully  paid  and  are  non-assessable. 
A  number  of  statutes  require  expressly  that  before  a  corporation  may  begfin 
business  or  incur  debts,  its  "stated  capital""  must  be  fully  paid  in.  If  any 
liabilities  are  incurred  before  this  time  or  if  such  capital  is  impaired  by  the 
issuance  of  dividends  therefrom,  the  directors  are  made  personally,  jointly  and 
severally    liable. 

There  is  no  difficulty  in  determining  the  amount  of  license  or  franchise 
taxes    for   corporations   issuing   stock  without   par    value.     Some    states   provide 

^Report  of   the  Railroads  Securities   Commission    (1911)    pp.  25,   26. 

•15  Proceedings,  N.   Y.  State  Bar  Assn.,  138. 

•Laws  1912,  c.  351;  amended  by  Laws  1917,  cc.  500,  501:  Laws  1920  cc 
606,  608.  ,  ,       . 

'"Companies  Act  Amendment  Act  (1917)  Pub.  Gen  Acts,  7  &  8  Geo. 
V,  c.  25,  §  4. 

"Me.,  Laws  1916,  c.  596.  §  9;  Cal.,  Acts  1917,  c.  701.  713;  Del..  Uws  1917, 
c.  113;  Me.,  Laws  1917,  c.  144,  see  Laws  1919;  Ala.,  Acts  1919,  No  458  §  3; 
N.  H.,  Laws  1917,  c.  92,  §  5;  Ohio,  Laws  1919,  p.  507;  Pa..  Laws  1919,  No. 
363;  Va..  Acts  Ex.  Sess.  1919,  c.  48;  1  Wis.,  Stat.  (1919)  c.  85,  p.  750,  §  1759b;  111., 
Laws  1919,  p.  323,  §  28;  W.  Va.,  Acts  1920,  c.  3;  Mass.,  Acts  1920,  c.  349. 

"The  exception  of  monied  corporations  must  be  read  in  the  light  of  the 
Banking  Law  which  in  New  York,  for  instance,  requires  that  their  capital 
stock  must  be  fully  paid.  The  exception  of  corporations  regulated  by  com- 
missions  is   criticised   in    Bonbright,    Railroad    Capitalization    (1920)    108    et   seq. 

"Preferred  as  to  principal  only:  N.  Y.,  Me.,  Cal.  (industrial  companies), 
Canada.  Preferred  as  to  dividends  as  well:  Md.,  Wis.  All  preferred  stocks 
excluded:  Del.,  Ohio,  Va.  No  restrictions:  111.,  Pa.,  N.  H.,  Cal.  (public 
utilities),   Ala. 

"Laws  1917,  c.  501. 

"  In  New  York  the  amount  of  capital  may  not  be  less  than  the  amount  of 
par  value  stock  authorized  to  be  issued  (if  any)  and  in  addition  thereto, 
a  sum  equivalent  to  $5  for  every  non-par  share  authorized.  For  a  criticism 
of  this  provision  see  Bonbright,  Railroad  Capitalisation   (1920)    122. 
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that  such  shares  shall  be  taken  to  be,  for  this  purpose  alone,  of  a  par  value  of 
$100.^'     In  other  states  a   fee  of  five  cents  is  required   for  each  such  share." 

It  can  hardly  be  claimed  that  the  omission  of  a  nominal  par  value  on 
corporation  stock  will  entirely  put  an  end  to  inflation."  The  chief  argument 
for  such  shares  is  rather  "truthfulness". "  It  would  be  well  to  provide  as  an 
additional  precaution,  that  officers  of  corporations  be  required  to  draw  up 
estimates  of  their  resources,  plans  for  future  operations,  eic,  and  publish 
them  to  stockholders  at  frequent  intervals.  For  the  accuracy  of  these,  they 
should  be  held  accountable.  The  fear  that  stocks  without  par  value  would  not 
meet  with  the  investor's  favor,  at  least  until  he  is  educated  to  an  understand- 
ing of  their  nature,  appears  to  have  been  groundless.  Stocks  of  corporations 
organized  under  these  statutes  are  quoted  on  the  exchange  side  by  side  with 
those  with  a  par  value  and  are  dealt  in  without  seeming  discrimination.  The 
number  of  corporations  taking  advantage  of  these  statutes  is  increasing,  as 
confidence  in  the  benefits  of  the  change  is  established.  In  New  York  in  1918, 
168  corporations  were  so  organized. 

For  the  sake  of  uniformity,  organization  under  these  statutes  should  be 
made  compulsory,**  and  not  optional;  and  there  should  be  no  distinction 
drawn  between  preferred  and  common  stock,  nor  between  "monied"  and  other 
corporations.  It  is  confidently  expected  that  shares  without  par  value  will 
entirely  supplant  those  with  par  value,  and  thus  another  fiction  which  has  out- 
lived its  usefulness  and  serves  only  to  obscure  the  real  nature  of  corporation 
shares,  will  be  abolished. 

•*  Del.  Ala.,  etc.  In  W.  Va.  a  par  value  of  $25  is  presumed  unless  the 
slock  was  originally  issued  for  more,  in  which  case  the  tax  is  to  be  computed 
on  the  actual  consideration  paid.  For  a  hint  of  questions  raised  in  the  con- 
flict of  laws,  see  Detroit  Mortgage  Corp.  v.  Vaughan  (Mich.  1920)  178  N.  W. 
697;   (1920)   19  Mich.  Law  Rev.  95. 

"  Wis.,  Mass.,  N.  H.,  etc.  It  can  readily  be  seen  that  the  effect  of  this  is 
the   same  as   in   the   previously  mentioned   states. 

"  Kuhn,  Comparative  Study  of  the  Law  of  Corporations  (1912)  115. 
Bonbright,  Railroad  Capitalisation  (1920)  111,  125,  126.  To  prove  this  it  is 
sufficient  to  recall  the  extent  of  speculation  in  shares  of  various  joint  stock 
companies   preceding  the  "South   Sea   Bubble"   in   England. 

"  (1906)  Proceedings,  N.  H.  Sme  Bar  Assn.   (n.  s.  Vol.  2)   27Z,  293. 

**  Mulvey,    Dominion   Companies   Law    (1920)    148. 

"34  Report,  N.  Y.  State  Bar  Assn.  (1911)  77,  78.  Bonbright,  Railroad 
Capitalisation  (1920)  129.  Chapter  4  of  this  book  is  an  excellent  discussion 
of  this  whole  subject  and  is  preceded  by  a  bibliography. 
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Admiralty — Contract  for  Completing  a  Vessel. — The  incomplete  hull  of  a 
vessel  which  had  been  launched  by  one  company  was  towed  to  the  plaintiff's 
shipyard  and  work  done  on  it  in  midstream.  A  third  company  then  completed 
the  vessel  and  the  plaintiff  thereafter  libelled  it.  Held,  libel  dismissed  for 
want  of  jurisdiction ;  the  contract  to  complete  the  vessel  was  non-maritime  since 
the  ship  was  incomplete  and  "in  no  condition  to  carry  on  any  service."  Thames 
Towboat  Co.  v.  The  Schooner  "Francis  McDonald"   (1920)   41   Sup.  Ct.  65. 

The  rule  was  early  established  in  the  United  States  that  contracts  for  the 
building  of  vessels  are  not  within  admiralty  jurisdiction.  Roach  v.  Chapman 
(1859)  63  U.  S.  129.  This  rule  applies  even  though,  as  in  the  instant  case,  the 
work  is  done  after  the  hull  is  launched.  The  Winnebago  (1907)  205  U.  S.  354, 
362,  27  Sup.  Ct.  509.  In  England,  this  rule  was  changed  by  statute  (1861)  24 
&  25  Vict.  c.  10,  §  4.  But  admiralty  has  jurisdiction  over  a  contract  to  repair, 
that  is,  a  contract  to  do  work  on  a  vessel  which  is  already  completed.  North. 
Pac.  S.  S.  Co.  V.  Hall  Bros.  Co.  (1918)  249  U.  S.  119,  39  Sup.  Ct.  221.  The 
vessel  is  completed  only  when  it  is  ready  for  the  service  for  which  it  was  intend- 
ed. North  Pac.  S.  S.  Co.  v.  Hall  Bros.  Co.  {semble).  A  state  may  therefore 
by  legislation  create  a  lien  on  incomplete  hulls  in  favor  of  the  shipbuilder,  since 
it  does  not  thereby  infringe  upon  the  jurisdiction  of  admiralty.  The  Winnebago, 
supra;  Foster  v.  The  Richard  Busteed  (1868)  100  Mass.  409.  But  this  lien 
created  by  the  state  will  not  be  enforced  by  admiralty.  The  Paradox  (D.  C.  1894) 
61  Fed.  860.  The  rule  of  the  instant  case  is  contrary  to  European  maritime 
codes  and  has  been  severely  criticized.    Benedict,  Admiralty  (4th  ed.  1910)   §  184. 

Auction  Sales — Ignorance  ot  Restrictions — Rescission. — At  an  auction  sale 
of  the  plaintiff's  real  estate  the  lots  were  knocked  down  to  the  defendant.  The 
terms  of  the  sale,  and  of  restrictions  on  the  property  had  been  read  by  the 
auctioneer,  but  the  defendant  had  not  been  present  at  that  time.  However,  he 
wrote  a  check  for  ten  per  cent,  of  the  purchase  price,  and  signed  two  memoranda 
of  sale  which  stated  that  he  agreed  to  comply  with  the  terms  and  conditions  as 
announced  at  the  beginning  of  the  sale.  The  restrictive  covenants  provided  that 
they  could  be  waived  by  mutual  agreement  and  that  the  grantors  could  sell  the 
other  lots  without  restrictions.  Upon  learning  of  these  provisions,  the  defendant 
stopped  payment  on  his  check  and  refused  to'  perform.  The  plaintiff  sued  for 
specific  performance.  Held,  for  the  defendant.  Josephy  et  al.  v.  Golden  (Sup. 
Ct  1920)    184  N.  Y.   Supp.  549. 

A  purchaser  of  land  who  knows  the  general  nature  of  an  incumbrance  upon 
it,  may  not  rescind,  although  its  provisions  be  different  from  what  he  supposed. 
Schnitzer  v.  Bernstein  (1907)  119  App.  Div.  47,  103  N.  Y.  Supp.  860.  However, 
this  rule  has  been  held  not  to  apply  to  auction  sales.  In  such  a  case,  if  the  pur- 
chaser was  not  aware  of  the  nature  of  the  restrictions,  he  may  rescind,  when 
he  discovers  their  exact  terms,  if  he  acts  promptly,  provided  the  covenants  are 
unusual  or  unreasonable.  Sohns  v.  Beavis  (1911)  200  N.  Y.  268,  93  N.  E.  935. 
Restrictions  on  realtj"^  are  partly  for  the  benefit  of  the  purchaser, — that  he  may 
be  assured  that  he  will  be  surrounded  by  suitable  buildings.  Therefore  the 
clause  that  the  grantor  may  sell  his  other  lots  free  from  restrictions,  makes  the 
covenants  in  the  instant  case  unreasonable.  But  a  purchaser  at  an  auction  in 
general  is  bound  by  the  conditions  proclaimed  by  the  auctioneer,  even  if  not 
then  present,  Kennell  v.  Boyer  (1909)   144  Iowa  303,  122  N.  W.  491,  or  if,  being 
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present,  he  did  not  understand  them,  Bailey  &  Walters  v.  Pelers  et  al.  (1906) 
28  Oh.  C.  C.  823.  If  want  of  knowledge  of  the  terms  of  an  auction  were  held 
sufficient  grounds  for  rescission,  no  one  could  be  certain  that  he  had  sold  his 
property.  See  Wainright  v.  Reid  et  al.  (S.  C.  1797)  1  Dessaus.  573,  583.  The 
bidder  should  be  placed  under  a  duty  to  enquire  what  the  terms  are,  or  else  bid 
at  his  peril.  Ignorance  of  the  terms  is  no  excuse.  Graham  v,  Healy  (1912) 
154  App.  Div.  76,  138  N.  Y.  Supp.  611;  Fain  v.  Vanlcer  (1845)  25  Tenn.  104; 
contra,  Porter  v.  Liddle  (La.  1819)  7  Mart.  O.  S.  *23.  While  the  decision  in 
Sohns  V.  Beavis,  supra,  seems  to  control  the  instant  case,  the  result  reached  is 
unsound  in  principle,  and  against  the  weight  of  authority. 

Bills  and  Notes— Parol  Evidence— Agency.— The  defendant  signed  a  note  pay- 
able to  the  order  of  the  plaintiff.  In  an  action  on  the  note  the  court  refused,  two 
judges  dissenting,  to  admit  parol  evidence  to  show  that  the  defendant  was  acting 
as  agent  for  his  wife  and  that  the  plaintiff  knew  this.  Unii^ed  Drug  Co.  v.  Bedell 
(Ark.  1920)   223  S.  W.  372. 

The  instant  case  follows  the  general  rule  that  parol  evidence  is  inadmissible 
to  change  a  written  instrument.  Richards  v.  Warnekros  (1913)  14  Ariz.  488, 
131  Pac.  154;  Crelier  v.  Mackey  (1913)  243  Pa.  St.  363,  90  Atl.  158.  However,  the 
courts  seize  upon  the  slightest  excuse  to  avoid  this  rule  when  its  result  is  obvi- 
ously harsh.  In  a  case  where  the  defendant  signed  a  note  "W  agt."  the  court,  in 
an  action  between  the  original  parties,  held  parol  evidence  admissible  to  show  that 
the   parties   did   not   intend   that   the   defendant   be   bound.     Keidan   v.    Winegar 

(1893)  95  Mich.  430,  54  N.  W.  901;  Kerby  v.  Ruegamer  (1905)  107  App.  Div. 
491,  95  N.  Y.  Supp.  408  (under  N.  I.  L.)  Crandall  v.  Rollins  (1903)  83  App. 
Div.  618,  82  N.  Y.  Supp.  317.  The  ground  for  the  decision  was  that  the  word 
"agt."  raised  an  ambiguity  which  might  be  explained  by  parol  evidence.  Some 
courts,  while  not  allowing  parol  evidence  in  such  an  action  at  law.  Day  v.  Ramsdell 

(1894)  90  Iowa  731,  57  N.  W.  630,  have  admitted  it  in  an  action  to  reform  the 
contract.    Scraper  Co.  v.  Stutsleman  (1904)  122  Iowa  396,  98  N.  W.  139. 

Camiiers — Negligent  Issue  oe  Street-Car  Transfers — Ejection. — The  plain- 
tiff paid  his  fare  on  a  street  car  and  secured  a  transfer  from  the  conductor  who 
mistakenly  designated  the  wrong  transfer  point.  When  the  plaintiff  boarded 
the  second  car  there,  he  was  informed  that  the  transfer  was  not  good  at  that 
point  and  upon  his  refusal  to  pay  an  additional  fare,  the  car  crew  attempted  to 
put  him  off  by  force.  The  plaintiff  sued  for  injuries  received  in  the  struggle. 
Held,  although  negligently  misdirected  by  the  conductor  of  the  first  car,  a  pas- 
senger cannot  insist  that  the  second  conductor  accept  his  explanation  as  against 
the  invalid  ticket.  The  use  of  necessary  force  in  ejecting  the  plaintiff  was 
justifiable  and  he  cannot  recover  for  injuries  sustained.  Wasserman  v.  Los 
Angeles  Ry.  Corp.   (Cal.  1920)   193  Pac.  130. 

According  to  one  view,  a  passenger  who  tenders  a  defective  street-car  trans- 
fer made  invalid  by  the  negligence  or  mistake  of  one  of  the  carrier's  agents  can- 
not recover  in  tort  for  an  ejection  upon  refusal  to  pay  a  second  fare,  the  transfer 
being  regarded  as  conclusive  evidence  of  the  right  to  ride.  Bradshaw  v.  South 
Boston  Ry.  (1883)  135  Mass.  407;  see  Little  Rock  Ry.  &  Electric  v.  Goerner 
(1906)  80  Ark.  158,  95  S.  W.  1007.  The  reason  advanced  is  that  it  would  be  a 
hardship  to  compel  a  conductor  to  decide  at  his  peril  whether  to  take  the  pas- 
senger's word  contradicted  by  the  ticket  or  to  obey  his  instructions.  The  other 
rule  is  that  the  carrier  is  liable  in  tort  because  the  transfer  is  mere  evidence,  not 
conclusive,  of  the  contract  which  creates  a  duty  to  carry.  Georgia  Ry.  &  Elec- 
tric v.  Baker  (1906)  125  Ga.  562,  54  S.  E.  639;  Indianapolis  St.  Ry.  v.  Wilson 
(1903)    161  Ind.  153,  66  N.  E.  950.     But  it  has  been  suggested  that  by  resisting 
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an  ejection,  the  plaintiff  gets  no  additional  damages.  See  Morrill  v.  Minneapolis 
Ry.  (1908)  103  Minn.  362,  115  N.  W.  395.  The  conductor  is  merely  obeying  a 
reasonable  rule,  i.  e.,  to  eject  if  the  proper  fare  or  ticket  is  not  tendered,  and 
personally  is  not  acting  wrongfully.  On  the  other  hand,  the  carrier  is  put  in 
the  wrong  by  the  careless  act  of  the  first  conductor.  See  Muckle  v.  Rochester 
Ry.  (1894)  79  Hun  32,  29  N.  Y.  Supp.  732.  Hence,  even  where  the  plaintiff  can- 
not recover  on  the  ground  of  a  wrongful  ejection,  there  can  be  a  recovery  for  the 
negligence  of  the  first  conductor  in  giving  the  wrong  ticket.  Montgomery  Trac- 
fton  Co.  V.  Fitzpatrkk  (1907)  149  Ala.  511,  43  So.  .136.  In  the  instant  case,  the 
plaintiff  should  be  allowed  to  recover  for  such  injuries  as  were  the  proximate 
result  of  the  negligence  of  the  conductor  who  issued  the  transfer. 

Carriers— Proximate  Cause— Violation  op  Separ.\te  Coach  Law.— A  statute 
required  railroads  to  provide  separate  cars  for  white  and  negro  passengers  and 
imposed  a  duty  upon  their  servants  to  separate  such  passengers.  While  riding 
in  a  car  assigned  to  whites,  a  colored  passenger  committed  an  assault  on  the 
plaintiff.  In  an  action  against  the  carrier,  the  plaintiff  was  allowed  to  recover 
on  the  ground  that,  even  if  the  assault  could  not  have  been  anticipated  from  the 
mere  admission  of  the  negro  to  the  car  for  whites,  the  violation  of  the  statute 
per  se  was  the  proximate  cause  of  the  plaintiff's  injury.  Hines,  Director  General 
of  Railroads  v.  Meador  (Ark.  1920)  224  S.  W.  742. 

Some  courts  hold  that  such  an  injury  is  the  proximate  result  of  a  violation 
of  the  separate  coach  law  because  it  is  a  consequence  which  the  statute  sought 
to  prevent  and  hence  should  have  been  anticipated  by  the  carrier.  Texas  etc. 
Ry.  V.  Baker  (Tex.  1916)  184  S.  W.  664;  see  Quinn  v.  Louisville  &  N.  Ry., 
(1895)  98  Ky.  231,  32  S.  W.  742.  Other  courts  take  the  opposite  view,  that  the 
violation  of  a  separate  coach  law  alone  is  not  the  proximate  cause  of  such  an 
injury.  Royston  v.  Illinois  Central  Ry.  (1890)  67  Miss.  376,  7  So.  320;  see  Mis- 
souri etc.  Ry.  of  Texas  v.  Brown  (Tex.  1913)  158  S.  W.  259.  If,  as  a  matter  of 
fact,  the  injury  in  the  instant  case  could  not  reasonably  have  been  anticipated  in 
the  absence  of  a  statute,  it  is  difficult  to  comprehend  how  the  mere  passage  of  a 
statute  creating  a  duty  in  the  carrier  would  increase  the  plaintiff's  risk  at  the 
hands  of  a  fellow  passenger.  Such  a  statute  would  be  no  more  than  a  recogni- 
tion of  the  fact  that  such  an  injury  was  likely  to  happen.  The  instant  case,  in 
allowing  a  recovery  even  if  the  injury  was  not  reasonably  to  be  anticipated, 
cannot  be  sustained  on  the  ground  taken  by  the  court.  But  on  policy,  it  cannot 
be  denied  that  the  imposition  of  civil  liability  upon  the  carrier  would  result  in  a 
more  careful  compliance  with  the  statute.     Quinn  v.  Louisville  &  N.  Ry.^  supra. 

Chattel  Mortgages — Effect  of  Foreign  Recording  Act— Subseql^nt  Removal 
OF  Chattel. — One  Stainbrook  purchased  an  automobile  truck  from  the  plain- 
tiff in  Colorado  and  gave  a  chattel  mortgage  to  secure  the  purchase  price  thereof. 
This  mortgage  was  recorded  in  Nebraska,  the  domicil  of  the  mortgagor.  The 
latter  took  the  truck  on  frequent  trips  over  the  Colorado  line,  to  dispose  of  his 
produce  and  to  make  ordinary  purchases,  of  which  the  plaintiff  was  aware. 
The  defendant  seized  the  truck  as  a  pledge  for  a  garage  bill  incurred  in  Colorado, 
after  having  searched  the  Colorado  records.  The  mortgagee  now  sues  in  re- 
plevin. Held,  for  the  plaintiff.  Flora  v.  Julesburg  Motor  Co.  (Colo.  1920)  193 
Pac.  545. 

Under  the  recording  acts  of  the  various  states,  it  is  generally  held  in  a 
domestic  question  that  a  mortgage  recorded  in  the  proper  county  is  constructive 
notice  to  third  persons  in  every  other  county  of  the  state.  Cool  v.  Roche  et  al. 
(1886)  20  Neb.  550,  31  N.  W.  367.  Similarly,  the  mortgagee  is  usually  given 
priority  of  lien  over  subsequent  lienors,  such  as  the  defendant  here.     Rohrer  v. 
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Ross  (1912)  53  Colo.  328,  125  Pac.  489;  State  Bank  v.  Lowe  (1887)  22  Neb.  68, 
ZZ  N.  W.  482;  contra,  Case  v.  Allen  (1878)  21  Kan.  217.  On  so-called  "principles 
of  comity"  most  courts  recognize  the  mortgage  of  a  chattel  recorded  in  one 
state,  though  the  chattel  is  subsequently  removed  into  a  second  state,  if  the 
removal  is  without  the  consent  of  the  mortgagee.  Farmers,  etc.  Bank  v.  Suther- 
lin  (1913)  93  Neb.  707,  141  N.  W.  827;  cf.  Hervey  v.  Rhode  Island,  etc.  Wor^k^ 
(1876)  93  U.  S.  664;  contra,  Best  v.  Farmers,"  etc.  Bank  (Tex.  1911)  141  S.  W. 
334;  Corbett  v.  Little  field  (1890)  84  Mich.  30.  47  N.  W.  581.  And  even  though 
the  mortgagee  has  consented  to  the  removal  of  the  chattel  to  one  state,  if  it  is 
thereafter  surreptitiously  taken  into  a  second  state  the  mortgagee  retains  his 
priority  of  lien  against  an  attaching  creditor  in  the  second  state.  Hoyt  v. 
Zibell  (C.  C.  A.  1919)  259  Fed.  186.  In  other  jurisdictions,  that  the  mortgagee 
consented  to  the  removal  is  immaterial.  See  Shapard  v.  Hynes  (C.  C.  A. 
1900)  104  Fed.  449;  Greenville  Nafl  Bank  v.  Evans-Snidcr-Bucl  Co.  (1900)  9 
Okla.  353,  60  Pac.  249.  It  follows  that  a  lien  created  by  a  chattel  mortgage  re- 
corded in  a  foreign  jurisdiction  should  have  priority  over  a  lien  subsequently 
acquired  in  the  state  of  the  forum,  provided  that  there  was  not  consent,  in  states 
where  lack  of  consent  is  material.  It  seems  that  the  court  in  determining  what 
effect  shall  be  given  to  a  chattel  mortgage  recorded  in  another  state  covering 
property  subsequently  removed  to  the  forum,  is  merely  deciding  to  what  chattel 
mortgages  its  statute  applies.  Courts  which  deem  consent  to  removal  immaterial 
thus  treat  their  acts  as  applying  only  to  mortgages  executed  within  the  juris- 
diction. See  Shapard  v.  Hynes,  supra;  Greenville  Nat' I  Bank  v.  Evmns-Snider- 
Buel  Co.,  supra.  And  in  effect  the  courts  which  require  lack  of  consent  to  the 
removal  treat  their  statutes  as  applying  also  to  chattels  brought  into  the  forum 
with  consent.  No  courts  have  been  found  to  speak  in  these  terms.  But  they 
reach  a  sound  result  speaking  in  terms  of  "comity"  without  recognizing  the 
problem  before  them.  Actually,  the  instant  case  holds  that  there  was  not  a 
sufficient  removal  of  the  truck  to  bring  the  mortgage  thereon  within  the  pro- 
visions of  the  Colorado  Recording  Acts. 

Constitutional  Law — Due  Process — Hearing  in  Tax  Proceedings. — The  plain- 
tiflF  returned  property  to  the  county  board  of  assessors  for  taxation.  The  board 
raised  the  assessment  and  the  plaintiff  demanded  arbitration  under  the  procedure 
provided  by  §§  6  and  7  of  the  Tax  Equalization  Act.  (Ga.  Laws  1913,  pp.  127, 
128.)  The  three  arbitrators,  while  agreeing  that  the  board's  assessment  was  too 
high,  could  not  agree  upon  any  one  valuation  within  ten  days  and  by  the  terms 
of  the  statute  the  board's  assessment  then  became  final.  The  statute  did  not 
require  the  board  to  give  the  plaintiff  a  hearing  and  none  in  fact  was  given. 
The  plaintiff  filed  a  petition  in  equity  to  prevent  the  enforcement  of  an  execu- 
tion issued  for  the  collection  of  the  tax.  On  appeal  from  a  decree  refusing  an 
injunction,  it  was  held,  that  the  execution  should  be  enjoined.  Turner  et  al.  v. 
Wade  (U.  S.  Sup.  Ct.  Oct.  T.  1920,  No.  29)   not  yet  reported. 

The  constitutional  right  to  a  hearing  on  the  assesisment  of  a  tax  by  an  administra- 
tive body  exists  whenever  the  tax  is  to  be  levied  according  to  the  value  of  the 
property.  See  Hagar  v.  Reclamation  District  No.  108  (1884)  111  U.  S.  701,  710.  4 
Sup.  Ct.  663.  The  reason  is  that  such  proceedings  are  judicial  in  nature.  Cooley, 
Taxation  (3rd  ed.  1903)  626;  cf.  Barhyte  v.  Shepherd  (1866)  35  N.  Y.  238.  A 
hearing  granted  by  favor  is  not  enough.  Such  hearing  must  be  assured  by  law. 
Dewell  v.  Com'rs.  etc.  District  (1908)  232  111.  215,  83  N.  E.  811;  Stuart  v.  Palmer 
(1878)  74  N.  Y.  183.  Nor  is  the  right  to  file  complaints  sufficient.  Londoner  v. 
Denver  (1908)  210  U.  S.  373,  28  Sup.  Ct.  708.  However,  where  a  hearing  before 
a  board  is  provided,  it  is  not  necessary  that  there  be  a  review  by  a  court.    Hibhen 
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V.  Smith  (1903)  191  U.  S.  310,  24  Sup.  Ct.  88;  People  v.  Sacramento  Drainage 
Dist.  (1909)  155  Cal.  2>7i,  103  Pac.  207.  And  if  the  tax  can  be  collected  only  by  law 
suit,  no  other  hearing  need  be  given.  See  Vanceburg  ePc.  Co.  v.  Maysville  etc. 
Ry.  (Ky.  1901)  63  S.  W.  749.  Nor  is  a  right  of  appeal  from  the  decision  of  a 
trial  court  essential.  People  v.  Cohen  (1905)  219  111.  200,  76  N.  E.  388.  More- 
over, where  adequate  provision  is  made  for  a  hearing  by  ordinances  authorized 
by  general  law,  a  statute  is  not  invalid  though  it  does  not  specifically  provide 
for  such  hearing.  Ford  v.  Town  of  North  Des  Moines  (1890)  80  Iowa  626, 
636,  45  N.  W.  1031;  see  Tripp  v.  City  of  Yankton  (1898)  10  S.  D.  516,  74  N.  W. 
447.  But  in  the  instant  case,  since  the  statute  guaranteed  no  hearing  whatsoever 
to  the  taxpayer  if  the  arbitrators  disagreed,  it  was  unconstitutional;  and  if  it 
had  been  constitutional,  since  no  hearing  was  given  in  fact,  the  plaintiff  was 
denied  due  process  of  law.  Either  of  these  grounds  is  sufficient  to  sustain  the 
result  reached. 

Criminal  Law — Bigamy — Voidable  Marriage. — In  a  prosecution  for  bigamy  the 
defendant  claimed  that  the  first  marriage  alleged  was  void  because  a  former 
wife  was  living  at  the  time  it  was  contracted.  The  defendant  admitted  that  his 
former  wife  had  absented  herself  for  more  than  five  years  prior  to  the  first 
alleged  marriage,  and  that  he  did  not  then  know  she  was  alive.  N.  Y.  Cons. 
Laws  (1909)  c.  14,  art.  2,  §  7,  provides  that  "a  marriage  is  void  from  the  time 
its  nullity  is  declared  by  a  court  ...  if  either  party  thereto  .  .  .  has  a 
husband  or  wife  by  a  former  marriage  living,  and  such  .  .  .  has  absented 
himself  or  herself  for  five  successive  years  then  last  past  without  being  known 
to  such  party  to  be  living  during  that  time."  Held,  the  jury  was  justified  in 
declaring  the  first  marriage  alleged  in  the  indictment  voidable  within  the  statute, 
and  that,  being  voidable,  such  marriage  would  support  a  conviction  for  bigamy. 
People  v.  Dunbar   (App.  Div.  4th  Dept.   1920)    1&4  N.  Y.  Supp.  465. 

Where  a  marriage  is  void  because  a  first  husband  or  wife  is  living,  this  void 
larriage  cannot  support  a  prosecution  for  bigamy  upon  a  subsequent  marriage. 
^eople  V.  Corbett   (1900)   49  App.  Div.  514,  63  N.  Y.  Supp.  460;  see  People  v. 
rrazvford   (1891)   62  Hun  160,  163,  16  N.  Y.  Supp.  575,  aff'd  133  N.  Y.  535,  30 
E.  1148.    Under  the  New  York  statute,  if  there  was  not  an  honest  and  reason- 
lie  belief  that  the  first  spouse  was  dead,  the  second  marriage  is  void.     Gall  v. 
7all  (1889)  114  N.  Y.  109,  21  N.  E.  106;  see  Circus  v.  Independent  Order  Ahawas 
[1900)   55  App.  Div.  534,  536,  67  N.  Y.  Supp.  342.     But  a  second  marriage  con- 
icted   in   good    faith   is   binding   until   annulled   by   judicial    decree.      Griffin   v. 
ionks  (N.  Y.  1862)  24  How.  Pr.  213;  see  Price  v.  Price  (1891)   124  N.  Y.  589, 
27  N.  E.  383;  Stokes  v.  Stokes   (1910)    198  N.  Y.  301,  305,  91   N.  E.  793. 
Jntil  a  second  marriage  is  so  annulled,  the  original  marriage  is  held  in  abey- 
ice.      See    Griffin    v.    Banks,   supra,    215;    Gall   v.    Gall,    supra,    120;    Stokes    v. 
ttokes,  supra,  305.     Otherwise  the  law  would  be  sanctioning  polygamy.     Conse- 
quently, in  the  instant  case,   the  husband  could  not  have  justified   renewed   co- 
habitation with  his  first  vriie  by  setting  up  his  original  marriage.     That  a  void- 
able marriage,  not  set  aside  by  the  proper  proceedings,  will  support  a  prosecu- 
tion for  bigamy  is  well  recognized.    Barber  v.  People  (1903)  203  111.  543,  68  N.  E. 
93;  State  \.  Yoder  (1911)   113  Minn.  503,  130  N.  W.  10. 

Husband  and  Wife — Separation  Agreement  No  Bar  to  an  Action  for  Aliena- 
tion OF  Affections. — The  plaintiff  and  her  husband  at  the  time  of  this  action 
were  living  apart  under  a  separation  agreement  whereby  she  had  received  a  lump 
sum  in  lieu  of  her  claims  against  her  husband.  Held,  the  subsequent  separation 
is  no  bar  to  an  action  by  the  wife  for  the  alienation  of  the  husband's  affections. 
Annarina  v.  Boland  (Md.  1920)   111  Atl.  84. 
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The  weight  of  authority  is  that  at  common  law  the  wife  had  no  right  of 
action  for  the  alienation  of  her  husband's  affections,  and  consequently  that  a 
statute  which  merely  allows  her  to  sue  in  her  own  name  gives  her  no  right  to 
such  an  action.  Hodge  v.  Wetsler  (1903)  69  N.  J.  L.  490,  55  Atl.  49;  Crocker  v. 
Crocker  (1899)  98  Fed.  702.  But  some  courts  have  taken  the  view  that  such  a 
right  existed  in  abeyance  and  that  it  was  merely  the  fact  that  she  could  not  sue 
in  her  own  name  that  prevented  a  recovery.  BenneiH  v.  Bennett  (1889)  116 
N.  Y.  584,  23  N.  E.  17.  The  subsequent  separation  agreement  is  no  bar  to  the 
action.  Betser  v.  Betser  (19(X))  87  111.  App.  399.  Nor  is  a  subsequent  divorce  a 
defence.  De  Ford  v.  Johnson  (1913)  251  Mo.  244,  158  S.  W.  29.  In  New  York 
a  contrary  result  was  reached  where  a  wife  voluntarily  left  her  husband  and 
later  received  a  separation.  Bucket  v.  Suss  (1892)  18  N.  Y.  Supp.  719.  But  this 
case  was  later  discredited.  Hendrick  v.  Biggar  (1910)  122  N.  Y.  Supp.  162, 
167.  However,  if  the  wife  accepts  a  lump  sum  in  lieu  of  support  under  a 
separation  agreement,  she  cannot  recover  for  loss  of  support  in  an  action  for 
alienation  of  affections.    Metcalf  v.  Tiffany  (1895)   106  Mich.  504,  64  N.  W.  479. 

Innkeepers — Who  Is  A  Guest — Ratieication. — The  plaintiff  presented  him- 
self at  the  defendant's  inn  and  requested  a  room.  The  defendant's  clerk  in- 
formed him  that  none  was  available  but  that  if  he  returned  later  he  could  pos- 
sibly be  accommodated.  Thereupon  the  plaintiff  gave  the  clerk  a  sum  of  money 
for  safe  keeping.  The  clerk  absconded  and  the  plaintiff  demanded  the  money 
from  the  defendant.  The  latter  at  first  said  that  he  would  pay,  but  later 
refused  upon  learning  that  the  plaintiff  was  not  a  guest  upon  the  night  in  ques- 
tion. In  an  action  to  recover  the  money,  held,  inasmuch  as  the  plaintiff  was  not 
a  guest,  the  defendant's  clerk  had  no  authority  to  accept  valuables  from  him 
and  that  the  defendant  was  not  liable.  Mulhauser  v.  Dwyer  (N.  Y.  Sup.  Ct. 
1920)    184  N.  Y.  Supp.  635. 

The  mere  fact  that  one  uses  the  facilities  held  out  by  an  inn  does  not  neces- 
sarily make  him  a  guest  thereof  so  as  to  make  the  innkeeper  liable  for  a  loss  of 
his  property.  Amey  v.  Winchester  (1895)  68  N.  H.  447;  Manning  v.  IVells 
(Tenn.  1849)  9  Humph.  746;  Strauss  v.  County,  ePc.  Co.  (1883)  L.  R.  12  Q.  B.  D. 
27.  Merely  leaving  money  at  an  inn  by  one  who  has  no  intention  at  that  time 
of  becoming  a  guest  does  not  impose  the  innkeeper's  liability  on  the  host.  Arcade 
Hotel  Co.  V.  Wyai<t  (1886)  44  Oh.  St.  32,  4  N.  E.  398.  An  offer  to  buy  something 
from  the  innkeeper,  however,  seems  to  be  sufficient  to  make  one  a  guest.  See 
Tulane  Hotel  Co.  v.  Holohan  (1903)  112  Tenn.  214,  216,  79  S.  W.  113.  More- 
over, if  an  innkeeper  receives  goods  from  one  who  then  intends  and  later  does 
become  a  guest,  he  is  liable  for  them  from  the  moment  they  are  received.  Eden  v. 
Drey  (1897)  75  111.  App.  102;  Coskery  v.  Nagle  (1889)  83  Ga.  696,  10  S.  E.  491. 
It  is  difficult  to  see  how  the  act  of  becoming  a  guest  would  create  a  liability  in 
the  innkeeper  which  did  not  exist  prior  thereto;  and  if  it  did  not,  then  actually 
becoming  a  guest  would  seem  to  be  unnecessary.  The  result,  however,  seems 
reasonably  to  reconcile  the  conflicting  interests  of  the  innkeeper  and  the  intend- 
ing guest.  But  in  the  instant  case,  since  the  plaintiff  was  expressly  refused  as  a 
guest,  his  intent  is  immaterial.  Moreover,  the  innkeeper  did  not  ratify  his  clerk's 
unauthorized  acts ;  for  his  promise  to  pay  was  made  to  the  plaintiff  under  the 
misapprehension  that  the  plaintiff  was  a  guest  and  without  knowledge  that  the 
clerk  had  exceeded  his  authority  in  accepting  the  plaintiff's  money. 

Judgments — Due  Process — Service  on  Agent. — The  defendant,  a  resident  of  the 
State  of  New  York,  did  business  in  Kentucky  through  an  agent.  A  Kentucky  statute 
provided  that  service  upon  such  an  agent  should  be  deemed  personal  service  upon 
the  owner  of  the  business.     The  plaintiff's  assignor  served  the  defendant's  agent 
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nd  obtained  a  judgment.  In  an  action  in  New  York  upon  the  assigned  judgment, 
held,  it  was  not  entitled  to  full  faith  and  credit.  Carroll  v.  Curran  (App.  Div. 
1st  Dept.  1920)   184  N.  Y.  Sup.  603. 

The  court  in  the  instant  case  follows  without  discussion  the  case  of  flcxner 
V.  Parson  (1919)  248  U.  S.  289,  39  Sup.  Ct.  97,  which  may  perhaps  be  distinguished 
because  there  the  agency  had  been  revoked  when  summons  was  served.  To 
entitle  a  judgment  in  personam  to  full  faith  and  credit,  it  must  appear  that 
the  court  awarding  the  judgment  had  jurisdiction  over  the  defendant.  Peunoyer 
V.  Neff  (1877)  95  U.  S.  714.  The  fundamental  requisite  of  jurisdiction  in  Anglo- 
American  law  is  personal  service.  Pennoyer  v.  Neff,  supra;  1  Black,  Judgments 
2nd  ed.  1902)  §  227.  However,  it  is  well  settled  that  service  upon  the  agent  of 
a  non-resident  corporation  as  provided  by  statute  is  due  process  of  law.  Pennsyl- 
vania Fire  Ins.  Co.  v.  Gold  Issue  Mining  Co.  (1917)  243  U.  S.  93,  37  Sup.  Ct.  344; 
Lafayette  Ins.  Co.  v.  French  (1855)  18  How.  404.  Since  a  state  has  power  to 
exclude  a  corporation,  see  Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  519,  589,  the 
latter  must  consent  to  such  service  as  a  condition  to  its  privilege  to  carry  on  busi- 
ness. See  Flexner  v.  Parson,  supra,  293.  On  the  other  hand,  a  partnership  or  a 
single  proprietorship  cannot  be  excluded  from  a  state  and  the  latter  can  therefore 
prescribe  no  condition.  See  Flexner  v.  Parson,  supra.  The  requirement  of  per- 
sonal service  is  based  upon  considerations  of  natural  justice  as  well  as  upon  the 
territorial  theory.  See  Lafayette  Ins.  Co.  v.  French,  supra,  406.  It  is  questionable 
whether  justice  is  fostered  by  a  persistent  refusal  to  allow  a  plaintiff  to  serve  the 
agents  of  the  individuals  or  partnerships  with  whom  he  did  business  in  the  state 
where  that  business  was  transacted.  Certainly  it  is  inconvenient  for  such  a 
plaintiff  to  transport  his  evidence  and  carry  on  his  suit  in  a  foreign  jurisdiction. 
The  present  state  of  the  law  seems  unfortunate.  When  justice  and  convenience 
conflict  with  established  principles,  the  validity  and  utility  of  the  latter  may  well  be 
questioned. 

Landlord  and  Tenant — Breach  of  Covenant  for  Quiet  Enjoyment — Injunc- 
tion.— The  defendant  lessor  commenced  reconstruction,  be\'ond  the  scope  of  re- 
pairs, of  all  the  upper  stories  of  his  corner  building,  of  which  the  plaintiff 
had  leased  the  ground  floor  expressly  for  use  as  an  automobile  show-room.  In 
compliance  with  municipal  building-requirements,  the  lessor  constructed  a  strong 
wooden  shed  over  the  side-walk  on  one  side  and  was  about  to  build  another  on 
the  other  side,  thus  rendering  the  plaintiff's  show-windows  virtually  useless 
and  cutting  off  light  and  air.  The  lease  contained  an  express  covenant  for 
quiet  enjoyment  and  also  a  covenant  by  the  lessee  that  he  was  to  make  no  claim 
for  any  inconvenience  arising  from  acts  of  the  lessor  in  repairing  or  protecting 
the  building.  The  lessee,  without  abandoning  the  premises,  sought  a  mandatory 
injunction  to  compel  the  removal  of  the  shed  upon  the  ground  that  his  remedy 
at  law  was  inadequate.  Held,  one  judge  dissenting,  injunction  denied.  Bowman 
Automobile  Co.  v.  Strathmore  Leasing  Co.  (App.  Div.  1920)  184  N.  Y.  Supp. 
453. 

In  the  instant  case  the  reconstruction  work  was  solely  for  the  defendant's 
benefit,  the  city  requirement  that  the  sheds  be  built  being  merely  incidental  to  it. 
Cf.  Duhain  v.  Mermod  etc.  Co.  (1914)  211  N.  Y.  364,  105  N.  E.  657.  The  work 
was  not  necessary  for  the  repair  or  protection  of  the  building  and  hence  the  lessee's 
covenant  does  not  cover  it.  Furthermore,  the  injury  to  the  lessee  was  undoubt- 
edly substantial.  Cf.  Herpolsheimer  v,  Funke  (1901)  1  Neb.  Unoff.  471,  95 
N*.  W.  688;  Hall  v.  Irvin  (1903)  7%  App.  Div.  107,  79  N.  Y.  Supp.  614.  And  it 
would  be  virtually  impossible  for  a  jury  tcr  assess  damages.  But  it  has  been 
held    essential    to    a    constructive    eviction    that    the    tenant    leave    the    demised 
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premises;  Boreel  v.  Laivton  (1882)  90  N.  Y.  293;  and  that  to  maintain  an  actio* 
on  a  covenant  for  quiet  enjoyment  an  eviction  is  necessary.  Greenwood  v.  Wei 
terau  (1903)  84  N.  Y.  Supp.  287;  Fuller  Co.  v.  Manhattan  Comt.  Co.  (1904) 
Misc.  219,  88  N.  Y.  Supp.  1049.  But  where  the  covenant  expressly  provided  that> 
the  lessee  was  to  occupy  free  from  any  "let,  suit,  trouble  or  hindrance",  an 
unwarranted  suit  by  the  lessor  constituted  a  breach  of  it,  although  the  lessor 
remained  in  possession.  Paddell  v.  Janes  (1915)  90  Misc.  146,  152  N.  Y.  Supp. 
948.  Recently  this  result  has  also  been  reached  even  where  the  covenant  was 
worded  as  usual.  Ginsburg  v.  Woolworth  Co.  (1917)  179  App.  Div.  364,  166 
N.  Y.  Smpp.  494.  In  the  instant  case,  if  no  legal  right  of  the  plaintiff  has  been 
invaded,  the  courts  would  probably  be  slow  to  create  a  purely  equitable  one  for 
his  benefit.  But  if,  departing  from  the  rule  of  the  older  cases,  the  tendency 
evinced  by  the  Ginsburg  case  should  be  followed,  then  the  plaintiff  has  been  legally 
damaged.  In  this  event,  since  an  action  for  damages  would  be  an  inadequate 
remedy,  an  injunction  should  issue. 

Liens — Work  and  Labor — Transportation. — The  plaintiff  claimed  title  to  cer- 
tain ore  as  the  purchaser  at  an  execution  sale.  The  defendant  claimed  as  the  purchas- 
er at  a  sale  to  foreclose  liens  asserted  by  employees  of  one  H,  the  original  owner,  be- 
cause they  had  hauled  the  ore  from  the  mine  to  a  railroad  station.  An 
Arkansas  statute  provided  that:  "Laborers  who  perform  work  and  labor  on  any 
object  .  .  .  ,  shall  have  an  absolute  lien  on  such  object  ..."  Ark. 
Stat.  (Kirby,  1904)  §  5011.  Held,  for  the  plaintiff.  Ruddell  et  al.  v.  Reves 
(Ark.   1920)   225   S.  W.  316. 

At  common  law  a  lien  on  personalty  was  dependent  upon  the  possession 
of  the  chattel.  See  Lickbarrow  v.  Mason  (1793)  6  East  21  n.,  27  n.  This  is  not 
true  in  maritime  law.  See  Ex  parte  Foster  (1842)  2  Story  131,  144.  Since  a 
servant  at  common  law  had  only  custody,  it  is  evident'  that  the  statute  was  for 
the  purpose  of  changing  the  common  law  so  far  as  laborers  were  concerned.  The 
Arkansas  courts  have  accepted  as  their  definition  of  a  laborer  "one  who  labors 
in  a  toilsome  occupation — a  man  who  does  work  that  requires  little  skill  as  dis- 
tinguished from  an  artisan."  See  Dano  v.  M.  O.  etc.  R.  R.  (1872)  27  Ark. 
*564,  *567.  Further,  a  teamster  engaged  in  hauling  is  a  laborer.  Allen  v.  Roper 
(1905)  75  Ark.  104,  86  S.  W.  836.  In  the  instant  case  the  court  disallowed 
the  liens  on  the  ground  that  the  hauling  was  not  for  the  purpose  of  getting 
further  work  done  on  the  chattels,  citing  Klondike  Lumber  Co.  v.  Williams 
(1903)  71  Ark.  334,  75  S.  W.  854;  Allen  v.  Roper,  supra.  In  the  Klondike  case!, 
where  the  logs  were  hauled  from  the  forest  to  the  mill,  the  court  intimated  that 
the  liens  were  allowed  because  the  hauling  contributed  directly  to  the  produc- 
tion of  the  subject  of  the  lien;  but  in  the  Allen  case  it  does  not  appear  that  any 
work  was  done  on  the  logs  after  the  mere  hauling  was  complete.  If  therefore, 
hauling  is  to  be  considered  as  "work  and  labor  done  on  an  object",  it  seems  that 
there  is  no  reason  for  the  refinement  made  by  the  court  in  the  instant  case.  So 
long  as  hauling  enhances  the  value  of  the  chattel,  which  admittedly  it  does,  the 
court  should  not  have  gone  into  the  question  of  whether  the  hauling  was  for 
the  purpose  of  having  further  work  done;  but  should  have  allowed  the  lien. 

Mandamus — Jurisdiction  of  Courts  to  Pass  on  Constitutionality  of  Initiatory 
Petition. — Pursuant  to  the  Michigan  Constitution,  Article  17,  §  2,  relating  to 
initiatory  petitions  for  submission  to  the  electors  of  a  proposed  constitutional 
amendment,  a  petition  in  proper  form  was  filed  in  the  office  of  the  Secretary  of 
State.  The  Secretary  of  State  refused  to  submit  the  proposed  amendment  to  the 
electors  on  the  ground  that  the  amendment,  if  passed,  would  violate  the  Federal 
Constitution.     The  plaintiff  applied  for  a  writ  of  mandamus  to  compel  such  sub- 
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mission.  Held,  three  judges  dissenting,  the  writ  should  be  granted.  Hamilton  v. 
Vaughan  (Mich.  1920)  179  N.  W.  553. 

The  weight  of  authority  is  in  accord  with  the  instant  case  in  holding  that  it 
is  not  within  the  jurisdiction  of  a  court  to  pass  on  the  constitutionality  of  a  pro- 
posed law  or  constitutional  amendment.  S^te  v.  Roach  (Mo.  1916)  190  S.  W.  277; 
State  V.  Osborn  (1914)  16  Ariz.  247,  143  Pac.  117;  Pfeifer  v.  Graves  (1913)  88 
Oh.  St.  473,  104  N.  E.  529.  And  the  fact  that  a  ministerial  official  raises  the 
question  as  a  defense  for  his  non-action  is  held  not  to  alter  the  case  since  the 
question  is  still  abstract,  involving  no  personal  or  property  rights.  State  v. 
Osborn,  supra;  Pfeifer  v.  Graves,  supra;  cf.  (1920)  20  Columbia  Law  Rxv. 
912;  (1913)  13  Columbia  Law  Rev.  551.  But  the  courts  are  always  loath  to 
order  the  doing  of  a  "vain  thing".  See  State  v.  City  of  Hutchinson  (1914)  93 
Kan.  405,  411,  144  Pac.  241;  Afaynard  v.  Board  of  Canvassers  (1890)  84  MicH, 
228,  245,  47  N.  W.  756.  To  order  the  submission  of  a  proposed  law  to  the  electors 
when  that  law  would  be  unconstitutional  if  passed  is  vain  indeed,  since  the  law 
of  the  land  will  not  be  changed  thereby.  Such  an  order,  moreover,  would  be 
economically  wasteful  because  the  state  would  be  subjected  to  great  expense,  and 
because  further  litigation  might  be  brought  to  the  already  over-crowded  courts. 
And  so,  some  courts  pass  on  the  constitutionality  of  a  proposed  law,  under  cir- 
cumstances similar  to  those  in  the  instant  case,  on  the  ground  that  the  petition 
is  "legally  insufficient"  if  the  law  is  in  contravention  to  the  federal  or  state  constitu- 
tion. State  V.  Reno  CiS*y  Council  (1913)  36  Nev.  334,  136  Pac.  110;  Hodges  v. 
Dowdy  (1912)  104  Ark.  583,  149  S.  W.  656;  cf.  Herbring  v.  Brown  (1919)  92 
Ore.  176,  180  Pac.  328.  This  minority  view  seems  in  accord  with  the  best  in- 
terests of  the  state.  But  in  the  majority  of  states,  this  result  can  be  reached 
only  by  legislation  authorizing  declaratory  judgments.  See  (1921)  21  Columbia 
Law  Rev.  168. 

Pardons — Commutation — Parole. — The  plaintiflF  was  convicted  of  rape,  and  was 
sentenced  under  the  Indeterminate  Sentence  Law  to  serve  the  statutory  term  of 
from  ten  to  twenty  years  in  the  state  penitentiary.  By  statute  one  is  not  "eligible 
to  parole  .  .  .  until  he  shall  have  served  the  minimum  term  of  imprisonment 
provided  by  law  for  the  crime  for  which  he  was  so  committed."  Ky.  Stat. 
(Carroll,  1915)  §  3828.  The  governor  commuted  the  plaintiff's  sentence  to  from 
eight  to  twenty  years.  Although  the  plaintiflF  had  served  eight  years  and  by 
his  conduct  was  entitled  to  a  parole  upon  serving  the  minimum  term,  his  peti- 
tion for  parole  was  refused.  He  thereupon  brought  mandamus  against  the 
members  of  the  paroling  board.  Held,  one  judge  dissenting,  the  commutation  by 
the  governor  did  not  aflfect  the  length  of  the  minimum  term  and,  therefore,  the 
plaintiflF  was  not  eligible  to  parole  until  he  had  served  ten  years.  Alford  v. 
Hines   (Ky.  1920)   224  S.  W.  752. 

The  Kentucky  Constitution,  §  77  provides  that  the  governor  "shall  have  power 
to  .  .  .  commute  sentences,  grant  reprieves  and  pardons."  The  power  to 
pardon  includes  the  lesser  power  to  pardon  conditionally.  In  re  Kelly  (1908) 
155  Cal.  39,  99  Pac.  368;  State  v.  Home  (1906)  52  Fla.  125,  42  So.  388.  Neither 
the  legislature  nor  the  courts  may  interfere  with  the  exercise  of  this  power. 
Ex  parte  Crump  (1913)  10  Okla.  Crim.  133,  135  Pac.  428  (court)  ;  see  Diehl  v. 
Rodgers  (1895)  169  Pa.  St.  316,  323,  22  Atl.  424  (legislature).  After  commuta- 
tion, a  sentence  has  the  same  legal  consequences  and  the  status  of  the  prisoner 
is  the  same  as  though  the  sentence  had  originally  been  for  the  commuted  term. 
State  V.  Wolfer  (1914)  127  Minn.  102,  148  N.  W.  896;  cf.  In  re  McMahon 
(1899)  125  N.  C.  ^,  34  S.  E.  193.  And  so  in  the  instant  case  the  minimum  term 
is  the  minimum  as  commuted.     The  fact  that  the  statute  does  not  authorize  the 
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court,  in  fixing  the  punishment  in  the  first  instance,  to  pass  sentence  for  so  short 
a  time  does  not  render  the  communted  sentence  unlawful  or  ineffective.  See  Ex 
parte  Harlan  (C.  C.  1909)  180  Fed.  119,  127;  aff'd  218  U.  S.  442,  31  Sup.  Ct. 
44.  The  plaintiff,  therefore,  upon  serving  eight  years,  was  eligible  to  parole. 
Duehay  v.  Thompson  (C.  C.  A.  1915)  223  Fed.  305.  Furthermore,  an  act  of 
clemency  should  be  construed  liberally  in  favor  of  the  beneficiary.  See  Lee  v. 
Murphy  (Va.  1872)  22  Grat.  789,  800.  Any  difficulty,  therefore,  raised  by  the 
governor's  use  of  the  technical  ivord  "commute"  should  be  ignored,  and  the 
instrument  should  be  construed  as  a  conditional  pardon.  But  cf.  Ex  parte  Janes 
(1865)  1  Nev.  *319.  For  this  reason  also,  the  petitioner  in  the  instant  case,  hav- 
ing fulfilled  the  condition  precedent  by  serving  eight  years,  was  eligible  to  parole. 

Partnership — Bankruptcy — Effect  on  Members  of  Discharge  of  Partner- 
ship.— The  plaintiffs  got  judgments  against  a  partnership  which  was  later  de- 
,clared  bankrupt.  The  defendant,  one  of  the  partners,  conveyed  property  to  his 
wife,  the  other  defendant,  in  fraud  of  creditors.  In  a  suit  to  subject  the  prop- 
erty of  the  defendants  to  satisfy  the  judgments,  held,  one  judge  dissenting,  the  dis- 
charge of  a  partnership  has  no  effect  upon  the  individual  liability  of  the  part- 
ners.   Moore  Dry  Goods  Co.  v.  Ford  (Ark.  1920)  225  S.  W.  320. 

The  Bankruptcy  Act  of  1898,  §§  1,  5,  adopted  the  theory  that  a  partnership 
is  an  entity.  It  is  therefore  not  surprising  that  some  courts  have  taken  the 
view  that  a  partnership  may  be  insolvent  and  may  be  adjudged  bankrupt  although 
its  members  are  solvent.  In  re  Bertenshczv  (C.  C.  A.  8th  Cir.  1907)  157  Fed. 
363.  However,  since  the  members  are  liable  in  solido  for  the  debts  of  the  part- 
nership, other  courts  have  taken  the  more  rational  view  that  so  long  as  any 
member  has  assets  enough  to  pay  both  his  individual  and  the  firm  debts,  the  part- 
nership cannot  be  adjudicated  bankrupt.  Vaccaro  v.  Security  Bank  (C.  C.  A. 
6th  Cir.  1900)  103  Fed.  436.  In  an  able  opinion,  Mr.  Justice  Holmes  recognized 
the  latter  to  be  the  sound  view,  thus  settling  the  law.  Francis  v.  McNeal  (1913) 
228  U.  S.  695,  2,Z  Sup.  Ct.  701;  In  re  Samuels  (C.  C.  A.  1914)  215  Fed.  845. 
Since  the  members  must  necessarily  be  drawn  into  any  bankruptcy  proceeding 
against  the  partnership,  see  Armstrong  v.  Norris  (C.  C.  A.  1917)  247  Fed.  253, 
it  follows  that  a  discharge  of  the  firm  must  involve  a  discharge  of  the  members. 
Abbott  v.  Anderson  (1914)  265  111.  285,  106  N.  E.  782.  Notwithstanding  these 
decisions,  the  court  in  the  case  of  Horner  v.  Hamner  (C.  C.  A.  1918)  249  Fed. 
134,  decided  that  the  failure  of  a  partnership  to  apply  for  a  discharge  in  pro- 
ceedings against  it,  which  has  the  same  effect  as  if  a  discharge  had  been  denied, 
did  not  bar  a  member  from  obtaining  subsequently  an  individual  discharge  of 
the  same  partnership  liabilities.  The  court  in  the  instant  case  purports  to  follow 
Horner  v.  Hamner,  supra,  and  reaches  what  is  believed  to  be  an  unsound  conclusion. 

Railroads — Crossings — Duty  to  Stop,  Look,  and  Listen. — The  plaintiff  sued 
for  injuries  sustained  when  his  automobile  was  struck  by  a  train  at  a  railroad 
crossing.  High  bushes  at  the  side  of  the  road  obstructed  the  view  along  the 
track  and  no  signal  by  bell  or  whistle  was  given.  The  plaintiff,  who  was  driving, 
slowed  up  before  attempting  to  cross.  The  defendant  set  up  the  plaintiff's  fail- 
ure to  stop  as  contributory  negligence,  and  this  question  was  submitted  to  the 
jury  who  found  for  the  plaintiff.  On  appeal  it  was  held,  two  judges  dissenting, 
that  there  was  no  error.  The  plaintiff's  failure  to  stop  was  not  contributory  neg- 
ligence per  se,  the  "Stop,  Look,  Listen"  sign  merely  imposing  the  duty  to  use 
ordinary  care.  Perry  v.  McAdoo,  Director  General  (N.  C.  1920)  104  S.  E.  673. 
On  almost  identical  facts,  a  lower  court  charged  that  if  the  plaintiff  looked 
and  listened,  he  was  not  guilty  of  contributory  negligence.     The  jury  found  for 
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the  plaintiff.  On  appeal  it  was  held,  two  judges  dissenting,  that  this  charge  was 
error,  for  the  plaintiff  in  addition  should  have  stopped  his  car  if  an  ordinarily 
prudent  man  would  have  done  so.  Kimbrough  v.  Hines,  Director  General  (N. 
C.  1920)  104  S.  E.  684. 

In  two  jurisdictions,  failure  to  stop  before  attempting  to  cross  is  negligence 
per  se.  Hines,  Director  General  v.  Cooper  (Ala.  1920)  86  So.  396;  see  Paul  v. 
Philadelphia  &  R.  Ry.  (1911)  231  Pa.  St.  338,  80  Atl.  365.  This  view  places  too 
great  a  restriction  upon  the  privilege  of  the  public  in  using  the  highways.  Other 
states  impose  the  duty  to  stop  where  the  view  is  obstructed.  See  Chase  v.  Maine 
Central  Ry.  (1897)  167  Mass.  383,  45  N.  E.  911.  But  by  the  majority  rule,  the 
duty  to  stop  is  not  absolute,  like  the  duty  to  look  and  listen,  but  arises  only  if 
the  view  is  obstructed  and  the  hearing  hindered  so  that  a  reasonably  prudent 
man  would  have  stopped.  Lake  Erie  &  W.  Ry.  v.  Schneider  (C.  C.  A.  1919)  257 
Fed.  675;  Judson  v.  Central  Vt.  Ry.  (1899)  158  N.  Y.  597,  53  N.  E.  514;  St. 
Louis-San  Francisco  Ry.  v.  Stewart  (1918)  137  Ark.  6,  207  S.  W.  440;  Dail  v. 
Atlantic  Coast  Line  Ry.  (1918)  176  N.  C.  112,  96  S.  E.  734.  Under  this  rule 
contributory  negligence  is  usually  a  question  for  the  jury.  See  Elliott,  Railroads 
(1897)  §  1167.  But  the  surrounding  circumstances  may  be  such  as  to  justify  the 
direction  of  a  verdict.  Shafto  v.  Erie  Ry.  (C.  C.  A.  1903)  121  Fed.  678;  Mis- 
souri, K.  &  T.  Ry.  v.  Jenkins  (1906)  74  Kan.  487,  87  Pac.  702.  This  majority 
view  seems  best  to  reconcile  the  conflicting  interests  of  the  railroads  in  the  use  of 
their  tracks  and  of  the  public  in  the  use  of  the  highways.  But  because  of  the 
jury's  tendency  to  hold  the  railroad  liable,  the  court  should  not  be  backward  in 
directing  a  verdict. 

Searches  and  Seizures — Evidence  Illegally  Obtained — Return  of  Property 
Seized. — Distilling  apparatus,  mash  for  distillation  and  intoxicating  liquor,  owned 
and  manufactured  by  the  defendant,  were  seized  under  an  insufficient  search 
warrant.  On  motion  by  the  defendant  for  the  return  of  the  property,  held,  that 
the  property  was  contraband  and  would  not  be  returned.  Unified  States  v. 
Rykowski  (D.  C.  S.  D.  Ohio  1920)  267  Fed.  866. 

In  addition  to  the  holding  announced  by  the  court  in  the  principal  case,  it 
was  ruled,  in  accordance  with  what  may  now  be  deemed  the  settled  federal  rule, 
that  since  the  defendant  promptly  applied  for  the  return  of  the  property  im- 
properly seized,  that  property  could  not  be  used  as  evidence  against  him  in  a 
prosecution  for  illicit  operation  of  stills.  Silverthorne  Lumber  Co.  v.  United 
States  (1920)  251  U.  S.  385,  40  Sup.  Ct.  182;  (1920)  20  Columbia  Law  Rev. 
484;  also,  State  v.  Marxhausen  (1919)  204  Mich.  559,  171  N.  W.  557,  573 
(semble).  Yet  the  evidence  thus  improperly  obtained  was  just  as  necessary  to 
sustain  the  government's  action  in  depriving  the  defendant  of  his  property  in 
the  articles  seized  as  it  would  have  been  to  convict  him  personally.  Unless  the 
illegality  of  the  defendant's  possession  could  be  proved,  the  government's  action 
was  a  mere  conversion.  To  say  that  property  obtained  under  an  insufficient  war- 
rant, though  inadmissible  as  evidence  in  a  prosecution  of  the  defendant  as  viola- 
tive of  his  constitutional  rights  under  the  Fourth  Amendment,  may  yet  be  used 
to  deprive  him  of  the  property,  is  not  only  inconsistent  with  reason  and  policy, 
but  is  against  what  little  authority  there  is.  Sitate  v.  Marxhausen,  supra;  Silver- 
thorne Lumber  Co.  v.  United  States,  supra,  391.  That  the  decision  in  the  in- 
stant case  cannot  be  supported  on  the  ground  of  public  welfare,  is  simply  and 
effectively  proclaimed  in  the  following  quotation :  "These  rights  of  the  in- 
dividual in  his  person  and  property  should  be  held  sacred,  and  any  attempt  to 
fritter  them  away  under  the  guise  of  enforcing  drastic  sumptuary  legislation 
(no  matter  how  beneficial   to  the  people  it  may  be  claimed  to   be)    must   meet 
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with  the  clear  and  earnest  disapproval  of  the  courts".  People  v.  Marxhausen, 
supra,  567;  see  contra,  Ferguson  v.  Josey  (1902)  70  Ark.  94,  66  S.  W.  345. 

Statute  of  Frauds — Part  Performance — Vendee's  Donee  in  Possession. — A 
orally  agreed  to  purchase  a  dwelling  house  from  B,  her  nephew,  for  the  purpose 
of  presenting  it  to  C,  her  niece.  At  a  family  party  A  announced  the  gift.  C 
went  into  possession  with  the  consent  of  A  and  B,  who  had  incurred  considerable 
expense  in  regard  to  the  property  and  title  and  was  selling  for  less  than  he 
otherwise  would  have,  because  of  his  desire  to  benefit  C.  A  died  before  any- 
thing more  was  done,  and  her  executors  repudiated  the  contract,  pleading  that 
it  was  not  in  writing.  Held,  the  vendor  could  have  specific  performance. 
Hohler  v.  Aston  [1920]  2  Ch.  420,  41  Can.  L.  T.  147. 

Where  the  vendee  or  lessee  enters  into  possession  with  the  consent  of  the 
vendor  or  lessor,  this  is  such  part  performance  in  most  jurisdictions  as  to  take 
the  case  out  of  the  Statute  of  Frauds  in  favor  of  the  vendor  or  lessor.  1  Ames, 
Cases  in  Equity  Jurisdiction  (1904)  279,  n.  1,  280,  n.  1;  Browne,  Stkitute  of 
Frauds  (5th  ed.  1895)  §  467.  In  some  jurisdictions  possession  must  be  supple- 
mented either  by  payment  of  the  whole  or  part  of  the  purchase  price,  or  by  im- 
jprovements,  to  take  the  case  out  of  the  statute.  1  Ames,  op.  cit.,  287,  n.  1.  If 
the  vendee's  agent  goes  into  possession,  the  case  is  equally  without  the  statute. 
See  Moulton  v.  Harris  (1892)  94  Cal.  420,  421,  29  Pac.  706;  Ala.  Cent.  R.  R.  v. 
Long  (1909)  158  Ala.  301,  48  So.  363  (semble).  The  extension  of  this  doctrine 
to  the  vendee's  donee  seems  reasonable,  especially  where  the  very  object  of  the 
oral  agreement  was  that  the  donee  should  get  the  property.  Assuming  the  lia- 
bility of  the  vendee's  estate  to  the  vendor,  an  interesting  question  arises  whether 
the  gift  of  the  house  to  the  donee  was  complete  so  as  to  entitle  her  to  retain  it 
as  against  the  estate.  Equity  protects  a  parole  gift  of  land  if  accompanied  by 
possession  and  improvements  by  the  donee.  See  Seavey  v.  Drake  (1882)  62  N.  H. 
393;  Browne,  op.  cit.,  §  467.  The  fact  that  the  vendor  was  selling  at  a  smaller 
price  and  had  gone  to  considerable  expense  in  regard  to  the  property  because  of 
his  interest  in  the  donee  ought  to  inure  to  the  benefit  of  the  donee,  so  as  to  put 
her  in  the  same  position  as  a  donee  in  possession  who  has  made  improvements, 
and  hence  is  entitled  to  equitable  relief. 

Subrogation — Joint  Tort-Feasors. — One  D.  sued  the  plaintiff  city  and  the  de- 
fendant E.  jointly  for  injuries  resulting  from  the  fact  that  the  defendant  E. 
ran  a  leader  pipe  under  the  sidewalk,  causing  water  to  back  up  thereon  and 
freeze.  The  defendant  E.  was  insured  in  the  defendant  casualty  company, 
which  secured  an  appeal  bond  from  the  defendant  surety  company.  The  judg- 
ment being  affirmed,  the  surety  paid  D.  The  city  seeks  to  restrain  the  surety 
company  from  collecting  the  amount  of  the  judgment  paid  by  it.  Held,  the 
city  must  pay  one-half  of  the  judgment  to  the  defendant  surety  company.  City 
of  White  Plains  v.  Ellis  et  al.  (Sup.  Ct.  Sp.  Term,  1920)  113  Misc.  5,  184 
N.  Y.  Supp.  444. 

The  broad  rule  was  early  announced  that  where  one  of  two  or  more  persons 
liable  ex  delicto  pays  the  judgment,  he  cannot  sue  the  other  for  contribution. 
Merryweather  v.  Nixan  (1799)  8  T.  R.  186.  This  has  been  followed  in  all  juris- 
dictions with  the  possible  exception  of  one.  See  Palmer  v.  Wick  Steam  Shipping 
Co.  (Scot.  1894)  6  Reports  245,  248.  Where,  however,  the  action  is  predicated 
on  negligence,  contribution  is  allowed.  Nickerson  v.  Wheeler  (1875)  118  Mass. 
295;  contra,  Andrews  v.  Murray  (N.  Y.  1861)  ZZ  Barb.  354.  The  New  York 
Courts,  desiring  to  limit  their  harsh  rule,  have  said  that  where  a  surety  for  one  of 
several  joint  tort-feasors  pays  the  judgment,  the  surety  is  not  in  the  same  position 
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as  his  principal,  but  is  subrogated  to  the  rights  of  the  plaintiflF.  Kolb  v.  National 
Surety  Co.  (1903)  176  N.  Y.  233,  68  N.  E.  247.  The  Kolb  case  is  based  on  the 
reasoning  that  the  doctrine  of  contribution  being  an  equitable  one,  it  will  not 
be  invoked  on  behalf  of  a  tort-feasor  since  he  does  not  come  into  court  with 
clean  hands.  But  this  objection  does  not  apply  to  a  surety  who  pays  the  judg- 
ment. The  court  in  the  principal  case,  however,  in  following  the  Kolb  case, 
failed  completely  to  notice  that  the  plaintiff  city  and  defendant  E.  are  not 
in  pari  delicto.  The  city's  liability  arises  from  the  absolute  duty  imposed  by 
N.  Y.  Cons.  Laws  (1909)  c.  30,  §  74.  It  is  well  settled,  that  although  a  munici- 
pality is  primarily  liable  to  persons  injured  on  the  highway,  the  ultimate  liability 
which  rests  on  the  person  causing  the  injury  may  be  enforced  in  an  action  by  the 
city  to  recover  the  amount  paid  by  it  under  the  judgment.  Robbins  v.  Chicago 
City  (1866)  4  Wall.  657;  City  of  Rochester  v.  Montgomery  (1878)  72  N.  Y.  65. 
It  is  submitted  that,  in  order  to  prevent  circuity  of  action,  the  city  should  not 
have  been  compelled  to  pay  any  part  of  the  judgment,  all  the  parties  being  before 
the  court 

Suretyship — Subrogation — Priorities — The  National  Surety  Company,  sure- 
ty to  the  United  States  Government  to  the  extent  of  $3,150  on  a  $13,000  debt, 
paid  the  full  amount  of  its  liability  upon  the  bankruptcy  of  the  debtor.  The 
government  claimed  priority  over  all  other  creditors  and  the  Surety  Company 
claimed  to  share  pro  rata  with  the  government  under  a  statute  giving  a  surety 
to  the  United  States  the  same  priority  secured  to  the  United  States.  Held,  the 
Surety  Company  could  not  enjoy  this  priority  until  the  whole  debt  had  been 
satisfied.     United  States  v.  National  Surety  Co.  (1920)  41  Sup.  Ct.  29. 

That  a  surety  who  pays  his  principal's  debt  is  entitled  to  the  same  priorities 
which  the  creditor  had  is  well  settled.  Lidderdale's  Executors  v.  Executor  of 
Robinson  (1827)  25  U.  S.  594;  Schoolfield's  Adm'r  v.  Rudd  (1848)  48  Ky.  291 
Accordingly,  where  the  government  is  the  creditor,  the  surety,  upon  payment, 
acquires  the  government's  priority  over  general  creditors,  whether  he  is  surety 
to  the  state,  or  the  national  organization.  Richeson  v.  Crawford  (1879)  94  111.  165 
(state);  Hunter  v.  United  States  (1831)  5  Peters  173,  182;  Churchill  v.  Churchill 
(1888)  39  Ch.  D.  174;  (1913)  Columbia  Law  Rev.  757  (national  government). 
The  common  law  has  been  codified  in  U.  S.  Comp.  Stat.  (1916)  §  6374,  providing 
[that  a  "surety  .  .  .  shall  have  the  like  priority  ...  as  is  secured  to  the 
United  States".  This  has  been  held,  on  the  ground  of  public  policy,  not  to  include 
recognizances  in  criminal  cases.  United  States  v.  Ryder  (1884)  110  U.  S.  729,  4 
Sup.  Ct.  196.  Subrogation  arises,  however,  only  where  a  creditor's  claim  has  been 
paid  in  full.  Peoples  v.  Peoples  Bros.  (D.  C.  1918)  254  Fed.  489;  Stearns,  Surety- 
ship (2nd  ed.  1915)  430.  This  is  true  even  though  the  surety  is  liable  only  for 
part  of  the  debt  and  has  paid  that  part.  U.  S.  Fidelity  etc.  Co.  v.  Union  Bank  & 
Trus?  Co.  (C.  C.  A.  1915)  228  Fed.  448,  455;  National  Bank  of  Commerce  v. 
Rockefeller  (C.  C.  A.  1909)  174  Fed.  22.  Sheldon,  Subrogation  (2d  ed.  1893) 
§  127.  Where  a  debt  which  is  owed  to  the  government  is  completely  satisfied  by  a 
surety,  but  the  government  has  an  entirely  independent  claim  on  the  same  debtor, 
an  interesting  question  arises,  whether  the  surety  can  be  subrogated  to  the  gov- 
ernment's priority,  and  thus  come  in  pari  passu  with  the  government  for  the 
debtor's  remaining  assets.  This  would  be  carrying  out  the  policy  effectuated  in  the 
rule  allowing  a  surety  all  the  priorities  possessed  by  the  creditor,  a  rule  evolved  to 
encourage  sureties  to  participate  in  commercial  transactions.  On  the  other  hand, 
the  policy  behind  the  statutes  giving  the  government  priority  in  the  collection  of 
its  debts  undoubtedly  was  that  the  community  should  always  be  the  last  to  lose. 
Granting  a  surety  a  priority  equal  to  that  of  the  government  would  be  inconsistent 
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with  that  policy.  The  most  expedient  thing  to  do  in  such  a  case  would  be  to 
grant  the  surety  priority  over  all  other  creditors  except  the  government. 

Taxation — Annuitv  Bonds — Premiums. — The  *elator,  a  life  insurance  com- 
pany privileged  by  its  charter  to  grant  annuity  bonds,  objected  to  an  assessment 
under  N.  Y.  Cons.  Laws  (1909)  c.  60,  §  187,  claiming  the  purchase  moneys  re- 
ceived by  the  company  for  annuity  bonds  were  not  "premiums"  within  the 
meaning  of  the  act.  Held,  two  judges  dissenting,  this  income  is  not  taxable. 
People  ex  ret.  Metropolitan  Life  Ins.  Co.  v.  Kyuipp  (App.  Div.  3rd  Dept.  1920) 
184  N.  Y.  Supp.  345. 

The  tax  provided  for  in  the  statute  in  question  is  a  tax  on  the  privilege  of 
doing  business.  People  v.  Miller  (1903)  177  N.  Y.  51,  69  N.  E.  124.  The  pur- 
pose of  the  statute  was  to  tax  all  the  business  done  by  an  insurance  company. 
See  People  v.  Miller  (1904)  177  N.  Y.  515,  70  N.  E.  10.  In  the  principal  case,  the 
court  found  difficulty  in  saying  that  the  payment  for  an  annuity  bond  was  a 
"premium"  since  that  word  is  commonly  applied  to  the  consideration  for  a  con- 
tract of  insurance.  6  Words  &  Phrases  5514.  Some  courts  have  drawn  a  dis- 
tinction between  life  insurance  contracts  and  annuity  bonds  on  the  ground 
that  the  former  are  indemnity  contracts,  while  the  latter  are  absolute  engage- 
ments for  the  payment  of  money.  Commonwealth  v.  Metropolitan  Life  Ins.  Co. 
(1916)  254  Pa.  St.  510,  514,  98  Atl.  1072;  People  v.  Security  Life  Ins.  etc.  Co: 
(1879)  78  N.  Y.  114,  128.  The  distinction  drawn  in  the  latter  case,  however, 
was  criticized  in  Atty.  Genl.  v.  North  Amer.  Life  Ins.  Co.  (1880)  82  N.  Y.  172, 
187,  188.  But  a  life  insurance  contract  is  not  one  of  indemnity.  Dalby  v.  India 
et^.  Life  Ass.  Co.  (1854)  18  Jur.  1024.  It  is,  rather,  an  engagement  to  pay  on 
the  happening  of  a  condition.  St.  John  v.  American  Mutual  Life  Ins.  Co.  (1855) 
13  N.  Y.  31.  It  may,  as  in  the  case  of  an  endowment  policy,  contain  the  further 
promise  by  the  insurers  to  pay  a  certain  sum  at  the  expiration  of  a  stipulated 
period,  if  the  insured  live  so  long.  Further,  the  statute  in  New  York  regards 
the  granting  of  annuity  bonds  as  a  form  of  insurance.  N.  Y.  Cons.  Laws  (1909) 
c.  28,  §  70,  provides  means  of  incorporation  "...  for  the  purpose  of  making 
any  of  the  following  kinds  of  insurance:  (1)  Upon  the  lives  and  health  of 
persons  .  .  .  and  to  grant,  purchase  or  dispose  of  annuities."  None  other 
than  an  insurance  company  may  engage  in  the  business  of  granting  annuities. 
N.  Y.  Cons.  Laws  (1909)  c.  4,  §  2.  It  seems,  therefore,  that  even  though 
annuities  differ  from  insurance  contracts  in  that  one  is  the  converse  of  the  other, 
as  was  pointed  out  in  the  principal  case,  the  legislature  intended  that  annuities 
be  regarded  as  part  of  the  insurance  business ;  and  further  that  a  tax  be  paid  on 
the  total  business  done.  The  word  "premium"  was  probably  used  in  the  statute 
because  the  legislature  wished  to  include  only  income  from  the  writing  of  con- 
tracts for  which  the  company  was  organized;  and  did  not  wish  to  include  in- 
come from  other  sources,  such  as  mortgages,  elk:. 

Wills — Mortgage  Debt — Personalty  Chargeable. — T  devised  to  the  appellee 
land  encumbered  by  a  mortgage,  payment  of  which  T  had  assumed.  The  will 
also  provided  that  the  appellee  take  charge  of  all  of  the  testator's  bills  receiv- 
able, and  apply  this  money  to  the  payment  of  the  testator's  debts.  Held,  the 
appellee  properly  aplied  the  funds  collected  to  the  payment  of  the  mortgage  debt 
on  the  land  devised  to  him.    Barlow  et  al.  v.  Cain  (Ark.  1920)  225  S.  W.  228. 

The  usual  order  of  marshaling  the  assets  of  a  deceased  person  for  the 
payment  of  his  debts  is: — (1)  personalty,  (2)  realty  specifically  charged,  (3) 
realty  descended,  (4)  realty  devised.  See  Sweeney  v.  Warren  (1891)  127  N.  Y. 
426,  432,  208  N.  E.  413.     For  this  reason,  merely  charging  realty  with  the  pay- 
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ment  of  debts  is  not  sufficient  to  exonerate  the  personalty,  unless  there  is  a  clear 
intention  to  do  so.  Grose  v.  McMullen's  Ex'rs.  (1859)  2  Del.  Ch.  227;  Sweeney 
V.  Warren,  supra.  Where,  however,  a  clear  intention  is  shown  to  have  debts  paid 
out  of  the  realty  or  where  charging  them  on  personalty  will  cause  specific 
legacies  to  fail,  the  order  outlined  above  will  be  changed  to  conform  with  the 
intention.  Rice  v.  Harbeson  (1876)  63  N.  Y.  493;  cf.  Tipping  v.  Tipping  (1721) 
1  P.  Wms.  729.  If  the  testator  in  the  principal  case  had  not  assumed  the 
mortgage  debt,  he  would  not  have  been  liable,  and  the  amount  due  under  the 
mortgage  could  in  no  sense  have  been  considered  as  a  debt  owed  by  the  estate. 
McLenahan  v.  McLenahan  (1866)  18  N.  J.  Eq.  101.  Where,  however,  a  pur- 
chaser of  land  assumes  the  mortgage  debt,  he  becomes  personally  liable.  Burr 
V.  Beers  (1861)  24  N.  Y.  178.  His  estate  also  is  liable.  Porifer  v.  Howe  (1899) 
173  Mass.  521,  54  N.  E.  255  (semble).  The  general  rule  that  a  mortgage  debt  is 
payable  out  of  the  personal  estate  has  been  changed  by  statute  in  at  least  one 
jurisdiction,  where  an  heir  or  devisee  is  chargeable  to  the  extent  of  his  interest  in 
the  land.  N.  Y.  Cons.  Laws  (1909)  c.  13,  §  101,  changed  to  §  176  by  Laws  1920, 
c  919,  §  1.  In  the  principal  case  the  mortgage  was  a  debt  of  the  testator.  Be- 
cause of  his  direction  that  his  debts  be  paid  out  of  a  specific  fund,  the  court 
rightly  held  that  the  devisee  was  entitled  to  have  the  mortgage  satisfied  out  of 
this  fund. 
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Collected  Legal  Papers.  By  Oliver  Wendell  Holmes.  New  York:  Har- 
COURT,  Brace  &  HowE.     1920.    pp.  vii,  316. 

A  man  who  for  nearly  forty  years  has  held  offices  demanding  frequent  public 
speech  and  writing  is  a  marked  man,  and  ought  to  be  a  man  of  mark.  Justice 
Holmes  is  both,  and  as  with  vigor  unabated  he  contemplates  a  nearing  eightieth 
birthday,  he  is  so  plainly  the  titular  leader  of  a  very  polemic  school  of  consti- 
tutional law  that  he  can  and  does  give  an  almost  pontifical  imprimahir  to  tliis 
book,  describing  himself  in  the  preface  as  "an  old  warrior"  to  whom  "the  bril- 
liant young  soldiers"  still  give  "a  place  in  their  councils  of  war". 

These   collected   articles   are   interesting   especially   because    they   present   the 
portrait  of  a  man  at  once  very  modern  and  almost  historic;  they  show,  without 
the   restraint  of   even   a  dissenting  opinion,   the   lineaments   of   an  historian   and 
analyst  of  the  law,  of  a  legal  teacher  and  philosopher,  and  of  that  judicial  cham-  | 
pion  of  laissez  faire  for  voting  majorities,  who  by  the  labors  of  his  later  years  | 
has  become  so   familiar   to   the  bar; — and   not  unknown   to  a  rather   uncompre-  -< 
bending  laity. 

Little  in  the  book  is  new  to  one  who  has  followed  professional  literature  for 
a  generation.  Yet  it  redraws  a  character  line  to  reprint  from  a  review  not  always 
accessible  the  article  (written  before  1885)  on  Early  Equity;  and  to  learn  from 
a  later  address  how  the  writer  deems  it  a  natural  feeling  "that  when  you  have 
the  true  historic  dogma,  you  have  the  last  word  not  only  for  the  present  but 
for  the  immediate  future".  This  marks  the  scholar's  taste  for  scholarship  as  a 
thing  good  in  itself,  and  leads  Justice  Holmes  to  a  humorous  yet  sympathetic 
reference  to  that  Cambridge  mathematician  who  recommended  his  own  theorem 
by  saying  that  the  best  of  it  was, — "It  can  never  by  any  possibility  be  made  of 
the  slightest  use  to  anybody  for  anything." 

So  too  it  rounds  the  lawyer  side  of  the  man  to  reproduce  the  inimitable 
essay  on  "Privilege,  Malice  and  Intent"  which  for  a  quarter  century  has  en- 
dured as  sufficient  proof  of  mastery  in  legal  analysis.  By  that  essay  (if  by 
nothing  else)  the  writer  proved  by  his  work  the  faith  he  proclaimed  in  an  earlier 
Harvard  address  that  the  "purpose  of  intellectual  education  is  not  the  acquisition  j 
of  facts,  but  learning  how  to  make  facts  live". 

But  in  the  main,  it  is  the  gathering  from  quite  diverse  first  printings,  of  some 
twenty  essays  and  addresses  that  justifies  the  publication.  These  show,  on 
occasions  of  some  intellectual  ease,  in  his  "manner  as  he  is",  a  man  who  first 
and  foremost  has  never  been  driven  to  effort  by  anything  but  the  urge  of  his 
own  soul.  He  says,  to  be  sure,  that  "the  place  for  a  man  who  is  complete  in  all  . 
his  powers  is  in  the  fight",  but  that  is  applause  from  the  side  lines;  for  almost 
every  page  reveals  the  interested  but  personally  unaffected  spectator  of  that 
struggle  for  pecuniary  rewards  which  dominates  most  of  the  bar  and  the  world. 
Then  too  it  is  plain  that  by  vocation  or  calling  (in  the  old  evangelical  sense 
of  the  word)  the  Justice  is  a  sceptic;  indeed  he  practically  proclaims  it  when 
he  praises  an  enlightened  scepticism  even  as  to  the  worth  of  those  rules  of  law 
which  he  himself  has  both  exhumed  from  antiquity  and  deduced  ex  rerum 
natura. 

And  it  is  to  material  matters  that  he  by  preference  devotes  industry,  ability, 
time  and  thought.    He  confesses  that 

"altruistic  and  cynically  selfish  talk  seems  to  me  about  equally  unreal.     With  all 
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humility  I  think  'Whatsoever  thy  hand  findeth  to  do,  do  it  with  thy  might' 
infinitely  more  important  than  the  vain  attempt  to  love  one's  neighbor  as  one- 
self ...  I  believe  that  the  greatest  thing  is  a  matter  that  comes  directly 
home  to  us  all.  .  .  .  More  complex  and  intense  intellectual  efforts  mean  a 
fuller  and  richer  Hfe,  they  mean  more  life.  Life  is  an  end  in  itself,  and  the 
only  question  as  to  whether  it  is  worth  living,  is  whether  you  have  enough  of  it". 

Any  man  so  compact  of  learning  and  observation,  one  who  with  equal  facility 
can  cite  the  Year  Books  and  this  week's  destroyer  of  Herbert  Spencer,  is  naturally 
fairly  sure  of  himself;  and  the  attentive  reader  of  this  book  will  from  time  to 
time  find  an  assertion  cHnched  by  reference  to  a  Massachusetts  decision  (per 
Holmes,  /.)  ;  a  process  amusingly  reminiscent  of  how  frequently  the  decisions 
of  that  State  (per  Holmes,  /.)  have  been  of  late  years  "cited  with  approval"  in 
the  Supreme  Court  of  the  United  States. 

It  would  be  natural,  too,  for  such  a  man  to  be  a  bit  cynical,  and  he  felt 
called  upon  many  years  ago  to  "take  it  for  granted  that  no  hearer  of  mine  will 
misinterpret  what  I  have  to  say  as  the  language  of  cynicism."  And  indeed  no  man 
can  read  these  intimate  addresses,  made  at  legal  or  academic  functions,  without 
feeling  that  Justice  Holmes  wholly  lacks  that  dog-like  snarl  suggested  by  the 
word  cynic;  but  he  has  a  certain  good-nature  tolerance  of  coadjutors.  While 
still  in  the  Massachusetts  Court,  he  said  that  "Judges  commonly  are  elderly 
men  and  are  more  likely  to  hate  at  sight  any  analysis  to  which  they  are  not 
accustomed  and  which  disturbs  repose  of  mind,  than  to  fall  in  love  with  novel- 
ties"; and  after  he  had  been  a  decade  or  so  in  the  national  Supreme  Court  (with 
every  opportunity  of  observation)  he  remarked  that  "Judges  are  apt  to  be  naif, 
simple-minded  men,  and  they  need  something  of  Mephistopheles."  Here  is  the 
true  faith  of  the  man,  consistently  illustrated  by  these  products  of  his  pen,  for 
it  has  been  Justice  Holmes'  duty  and  amusement,  his  pleasure  and  a  cult,  to 
play  the  part  of  Mephistopheles  to  his  brother  Judges;  and  for  such  efforts  the 
Supreme  Court  of  the  country  has  afforded  an  unrivaled  stage. 

As  for  the  law,  it  is  of  course  a  delight  to  exhaust  antiquity  and  analyze 
leading  cases;  but  for  practical  purposes  "the  prophecies  of  what  the  courts  will 
do  in  fact,  and  nothing  more  pretentious  are  what  I  mean  by  the  law."  And 
when  it  comes  to  judicially  fulfilling  such  prophecies  in  the  manner  continually 
recommended  throughout  the  book,  it  is  most  interesting  to  observe  the  mental 
attitude  of  many  recent  opinions  reflected  in  the  talk  and  writing  of  thirty-five 
years.  Thus  "Whenever  a  doubtful  case  arises  with  certain  analogies  on  one 
side  and  other  analogies  on  the  other,  what  is  really  before  us  is  a  conflict  be- 
tween two  social  desires,  each  of  which  seeks  to  extend  its  dominion  over  the 
case,  and  which  cannot  both  have  their  way."  Again  and  again  he  points  out  that 
"Courts  shun  this  view",  for  Judges  do  not  like  "to  put  a  decision  in  terms 
upon  their  views  as  law-makers,  [because]  the  moment  you  leave  the  path  of 
merely  logical  deduction  you  lose  the  illusion  of  certainty  which  makes  legal 
reasoning  more  like  mathematics.  But  the  certainty  is  only  an  illusion  neverthe- 
less." The  Court  must  always  face  the  social  problem,  for  the  "true  science  of 
the  law  does  not  consist"  mainly  in  a  "logical  development,  as  in  mathematics, 
or  in  a  study  of  it  as  an  anthropological  document  from  the  outside;  an  even 
•more  important  part  consists  in  the  ertablishment  of  its  postulates  upon  accurate- 
ly measured  social  desires  instead  of  tradition". 

One  must  indeed  pass  from  this  collection  of  essays,  to  a  long  line  of  deci- 
sions to  find  out  how  "social  desires"  are  to  be  "accurately  measured";  but  what- 
ever the  method,  it  is  the  duty  of  the  bar  and  bench  to  do  it;  and  these  essays 
and  addresses  prove  at  least  what  an  extremely  enjoyable  time  Mr.  Justice 
Holmes  has  had  for  nearly  forty  years  in  criticising  efforts  at  fulfilment. 

For  over  a  generation  he  has  most  ably  fulfilled  this  function  of  criticism; 
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yet  has  found  that  "the  rudiments  need  eternal  repetition".  Eternal  repetition  is 
necessary  because,  as  the  Justice  regretfully  admits,  it  has  happened  that  "a 
gentleman  prominent  at  the  bar  of  one  of  the  States  professed  difficulty  in  under- 
standing what  I  mean". 

Summa  of  the  rudiments  seems  to  be  that  "to  rest  upon  a  formula  is  a 
slumber  that,  prolonged,  means  death";  and  our  system  of  morality  (out  of 
which  law  grows  or  in  which  it  is  planted)  is  "a  body  of  imperfect  social  gen- 
eralizations expressed  in  terms  of  emotion.  To  get  at  its  truth  it  is  useful  to 
omit  the  emotion  and  ask  ourselves  what  those  generalizations  are  and  how  far 
they  are  confirmed  by  fact  accurately  ascertained".  Whether  emotion  itself  be 
not  a  fact  also  demanding  accurate  ascertainment,  is  perhaps  the  one  exegetical 
point  not  covered  in  some  one  of  these  papers. 

The  book  is  delightful  to  any  man  of  legal  training;  and  if  such  a  man, 
especially  one  reasonably  familiar  with  the  course  of  Supreme  Court  decisions 
for  the  last  eighteen  years  or  so,  will  read  it,  he  will  discover  how  influential 
can  become  the  "endless  repetitions"  of  a  man  of  great  natural  parts,  learned 
and  loving  learning,  worldly  and  sceptical,  a  little  weary  of  observing  that  "sermo 
datur  cunctis,  animi  sapientia  paucis",  and  at  times  inclined  to  substitute  tnihi  for 
paucis, — but  always  and  everywhere  perfectly  disinterested  and  of  a  high  and  un- 
daunted soul.  Charles  Merrill  Hough 

Handbook  op  Admiralty  Law.  Second  Edition.  By  Robert  M.  Hughes, 
of  the  Norfolk  Admiralty  Bar.  St.  Paul,  Minn.:  West  Publishing  Co.  1920. 
pp.  xviii,  572. 

Since  the  publication  of  the  first  edition  of  this  work  in  1901,  there  has  been 
no  volume  dealing  with  the  whole  subject  of  Admiralty  Law.  The  changes 
which  various  statutes  have  made  in  the  maritime  law  have  so  revolutionized  it 
as  to  render  the  former  edition  obsolete  in  many  respects.  Among  these  changes 
may  be  noted  particularly  the  radical  alteration  in  the  law  of  maritime  liens  on 
domestic  vessels  by  the  Act  of  June  23,  1910. 

The  author  of  this  treatise  is  a  well  known  admiralty  practitioner  and  was  at 
one  time  a  lecturer  on  Admiralty  Law  in  Washington  and  Lee  University.  The 
subject  is,  therefore,  approached  by  the  writer  from  a  practical,  as  well  as  a 
theoretical,  view-point,  which  will  make  the  volume  useful  both  as  a  reference 
book  for  law  offices  and  as  a  text  for  use  in  the  law  schools.  The  publication  of 
a  second  edition  of  this  book  is  timely  because,  while  recent  books  have  been 
published  dealing  with  particular  branches  of  the  law,  such  as  Charter  Parties 
and  General  Average,  there  was  heretofore  no  modern  treatise  on  Admiralty  Law 
as  a  whole. 

As  to  the  general  scheme  of  the  volume,  it  seems  rather  unfortunate  that  the 
author  did  not  include  in  an  earlier  chapter  the  brief  resume  on  admirality  prac- 
tice.    This  is  especially  so  in  case  the  book  is  intended  to  be  read  consecutively  ; 
since,  unless  the  reader  has  at  the  outset,  a  clear  knowledge  of  rights  in  rem  and  i 
in  personam,  a  clear  understanding  of  the  law  relating  to  such  subjects  as  mari- 
time liens  and  pilotage  cannot  be  acquired. 

There  are  some  unfortunate  errors  in  the  use  of  English  which  detract  from 
the  character  of  the  volume.  Such  phrases  as  "It  would  be  difficult  to  find  a 
transaction  more  maritime  in  character  than  the  duties  of  a  pilot"  (p.  40),  "li-  - 
lustrations  of  such  interests  would  be  an  innocent  purchaser  for  value  or  a 
subsequent  supply  claim"  (p.  105),  "Transactions  more  thoroughly  marine  in 
nature  than  the  relations  of  ship  and  cargo  could  hardly  be  imagined"  (p.  157),; 
might  well  have  been  avoided  by  a  careful  reading  of  the  text. 
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As  to  the  subject  matter,  we  note  that  no  attempt  is  made  by  the  author  to 
deduce  any  working  rule  by  which  the  jurisdiction  of  an  admiralty  court  over 
contracts  may  be  determined.  Perhaps  this  is  too  much  to  expect,  for  the  ques- 
tion is  very  difficult,  but  it  seems  as  if  the  author  should  have  done  more  than 
quote  disjointed  extracts  from  a  large  number  of  cases. 

The  Act  of  June  23,  1910,  which  abolished  the  distinction  between  domestic 
and  foreign  vessels,  so  far  as  the  incidence  of  liens  thereon  is  concerned,  and 
the  decisions  interpretive  of  that  act,  should  have  been  discussed  at  greater 
length.  The  chapters  on  Charter  Parties  and  injuries  resulting  in  death  are 
excellent. 

The  chapter  on  "Water  Carriage  as  Affected  by  the  Harter  Act",  might  have 
been  materially  improved  by  a  more  orderly  treatment  of  the  subject.  Under 
the  heading,  "Relative  Measure  of  Obligation  as  to  Handling  the  Cargo  and 
Handling  the  Ship",  the  author  has  included  the  cases  in  which  a  port  has  been 
left  open  before  sailing.  The  decision  of  these  cases  depended  on  whether  the 
ircumstances  surrounding  the  leaving  of  the  port  open  were  such  as  to  render 
Wie  vessel  unseaworthy  at  the  commencement  of  the  voyage.  The  inclusion  of 
them  under  the  caption  above  quoted  merely  serves  to  add  further  confusion  to 
an  already  difficult  subject. 

The  chapter  on  the  steering  and  sailing  rules  is  valuable.  There  is  a  typo- 
graphical error  on  page  271  in  a  diagram  illustrating  the  starboard  hand  rule. 

In  spite  of  the  defects  which  have  been  pointed  out,  the  book,  while  not  a 
scholarly   treatise,   will  undoubtedly  prove  useful   to  the  profession. 

George  de  Forest  I.ord 

The  Project  of  a  Permanent  Court  oe  Internationai,  Justice  and  Keso- 
LUTioNS  of  the  Advisory  Committee  of  Jurists.  Report  and  Commentary. 
By  James  Brown  Scott.  (Pamphlet  Series  of  Division  of  International  I.aw 
No.  35.)  Washington,  D.  C. :  Carnegie  Endowment  for  International  Peace. 
1920.    pp.  vi,  235. 

The  Peace  Conference  at  Paris,  wiser  in  one  respect  at  least  than  some  of 
its  critics  appreciated,  remitted  the  task  of  framing  a  scheme  for  an  international 
court  of  justice  to  the  Council  of  the  League.  About  a  year  ago  the  Coinicil 
invited  an  advisory  committee  of  distinguished  jurists  to  frame  a  plan.  Mr. 
Elihu  Root  was  quite  appropriately  among  the  number.  Mr.  Root  requested  Dr. 
James  Brown  Scott,  who  is  probably  more  familiar  than  anyone  else  in  this 
country  with  the  various  efforts  which  have  been  made  to  secure  agreement 
upon  a  plan  for  an  international  court,  to  accompany  him  in  an  advisory  capacity. 
This  pamphlet  so-called,  really  an  octavo  volume  of  two  hundred  and  thirty-five 
pages,  contains  the  report  on  the  work  of  the  advisory  committee  which  Dr. 
Scott  made  to  the  Trustees  of  the  Carnegie  Endowment  for  International  Peace. 
The  report  is  probably  as  first-hand  as  anj-thing  short  of  an  official  report  from 
the  Committee  could  be. 

The  report  begins  with  a  brief  account  of  the  circumstances  tmder  which 
the  advisory  committee  met  and  of  its  personnel,  organization,  and  procedure. 
Then  follows  a  most  interesting  narrative  of  the  first  three  weeks  during  which 
the  committee  wrestled  with  the  problem  of  the  court's  composition.  The  old 
dilemma  that  wrecked  every  project  debated  at  The  Hague  in  1907  was  revived 
again — how  to  constitute  a  tribunal  among  fifty  or  more  nations  so  as  to  satisfy 
the  powerful,  safeguard  the  weak,  assure  adequate  representation  to  every 
factor,  and  still  be  sure  of  an  institution  wieldy  enough  to  function  as  a  court. 
The    committee    was    divided    equally    between    nationals    of    great    powers    and 
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nationals  of  small  powers.  The  great  powers  insisted  upon  permanent  representa- 
tion, the  small  powers  upon  equality.  It  remained  for  Mr.  Root  to  take  ad- 
vantage of  the  existing  organization  of  the  League  of  Nations  and  point  the  way 
to  a  satisfactory  compromise.  If  the  plan  is  ratified,  a  seemingly  insoluble  prob- 
lem will  be  resolved  by  providing  for  a  small  court  of  eleven  judges  and  four 
deputy  judges  elected  by  the  concurrent  action  of  the  League  Council  in  which 
the  great  nations  are  dominant  and  the  Assembly  in  which  all  nations  are  equal. 
Turning  from  the  question  of  the  court's  composition  to  the  problem  of  its  juris- 
diction, the  committee  decided,  although  not  unanimously,  to  recommend  obliga- 
tory jurisdiction  in  five  categories  of  cases.  This  recommendation  was  received 
enthusiastically  by  the  smaller  nations ;  but  it  was  opposed  by  the  great  powers, 
and  before  the  project  received  the  approval  of  the  Council  and  the  Assembly  the 
compulsory  feature  was  eliminated.  The  procedure  before  the  court  is  to  be 
simple  and  in  general  very  much  hke  the  system  which  has  been  developed  in 
arbitrations  at  The  Hague. 

Dr.  Scott  has  reproduced  the  draft-scheme  article  by  article,  together  with  a 
full,  informing,  and  readable  commentary.  The  commentary  is  non-technical  and 
is  introduced  in  order  to  explain  briefly  for  each  article  the  circumstances  under 
which  it  was  adopted,  its  relation  to  similar  articles  in  other  projects,  notably  those 
considered  at  The  Hague  in  1907,  and  also  the  advisory  committee's  interpreta- 
tion wherever  an  interpretation  was  informally  considered.  Although  quite  un- 
official, it  will  be  an  invaluable  aid  to  an  understanding  of  the  project.  Parallel 
French  and  English  texts  without  commentary,  the  text  of  the  advisory  commit- 
tee's resolutions,  relevant  articles  from  the  League  Covenant,  and  about  forty 
pages  of  documentary  matter  taken  from  various  projects  for  an  international 
court  are  assembled  in  the  annexes  and  the  appendix.    The  whole  is  well  indexed. 

The  project  has  been  approved  by  the  Council  and  the  Assembly,  with  com- 
pulsory jurisdiction  eliminated,  and  now  awaits  ratification  by  a  majority  of  the 
members  of  the  League  of  Nations.  It  is  a  remarkable  achievement.  The  United 
States  has  been  a  leader  in  the  movement  for  a  permanent  international  court  of 
justice.  In  view  of  what  has  been  accomplished,  can  the  United  States  aflFord  to 
scrap  the  existing  machinery  of  the  League?  There  is  no  answer  in  the  pam- 
phlet reviewed,  but  there  is  food  for  thought. 

Edwin   D.   Dickinson 

The  British  Year  Book  oe  International  Law.  1920-1921.  By  Henry 
Frowde,  and  Hodder  &  Stoughton  :  New  York :  Oxford  University  Press.  1920 
pp.  viii,  292. 

Taft  Papers  on  the  League  of  Nations.  Edited  by  Theodore  Marburg  and 
Horace  E.  Flack.     New  York:  The  Macmillan  Co.     1920.    pp.  xx,  340. 

The  New  World  Order.  By  Frederick  C.  Hicks.  New  York:  DoublEday, 
Page  &  Co.     1920.    pp.  viii,  496. 

The  Making  of  the  Reparation  and  Economic  Sections  of  the  Treaty. 
By  Bernard  M.  Baruch.     New  York:  Harper  &  Brothers.     1920.     pp.  353. 

The  Danube:  Its  Historical,  Political  and  Economic  Importance.  By  Dr. 
Henry  Hajnal.    The  Hague:    Martinius  Nijhoff.    1920.    pp.167. 

The  United  States  of  America  :  A  Study  in  International  Organization. 
By  James  Brown  Scott.  New  York:  Oxford  University  Press.  1920.  pp. 
xix,  605. 

The  flood  of  books  like  the  above  shows  the  continued  attention  being  paid 
to  the  question  of  international  relations.  The  solid  technical  part  of  this  sub- 
ject,— international   law,  is   certainly  not   a   thing  of   the  past,   as   many  believe. 
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But  that  it  is  going  through  a  period  of  Sturm  und  Drang  is  apparent, — no  one 
will  dare  to  prophesy  its  future.  Our  views  depend  to  some  extent — perhaps 
mainly — upon  our  temperaments  and  philosophies.  If  we  are  optimists  and 
have  faith  in  humanity  and  its  progress,  we  sec  a  great  future, — a  World  State 
of  law  and  order.  (There  are  many,  also,  who  in  forecasting  this,  arc  express- 
ing merely  a  pious  wish,  because  of  their  inherent  like  for  unity  and  peace.) 
If  we  are  pessimists,  and  as  such,  often  determinists, — compare  for  instance 
the  German  leader's  mind  before  the  war  as  typified  by  the  general  picture  of 
Bernhardi  (not  that  given  by  Stephen  Leacock  in  his  "Sidelights  on  the  Super- 
men", Moonbeams  from  the  Larger  Lunacy,  page  229), — we  see  merely  a  con- 
tinuance of  the  paradoxical  system,  where  a  series  of  orderly  states  suddenly  find 
themselves  in  conflict,  amid  international  anarchy  and  chaos. 

Some  attempt  has  been  made  to  give  a  systematic  account  of  the  effect  of 
the  Great  War  on  international  law,  for  instance  Professor  Garner's  Interna- 
tional Law  and  the  World  War  and  the  late  Professor  Oppcnheim's  Interna- 
tional Law,  Third  Edition.  (These  books  will  be  reviewed  in  a  subsequent 
number  of  the  Columbia  Law  Review.)  Such  works  are  indeed  welcome  as 
illustrations  of  the  fact  that  law  books,  especially  of  international  law,  are  and 
can  be  kept  up  to-date.  That  we  cannot  expect  to  have  complete  treatises  on 
diplomacy  and  international  law  in  its  broader  sense,  is  obvious.  They  would  be 
written  at  a  time  too  near  the  date  of  actual  occurrences.  They  would  lack  a 
proper  perspective.  To  furnish  some  necessary  raw  material  from  which  more 
complete  works  will  be  made,  we  must  turn  to  pubHcations  like  The  British 
Year  Book  of  International  Law.  This  is  a  British  periodical,  edited  by  Cyril 
M.  Picciotto,  of  the  Inner  Temple  and  the  North  Eastern  Circuit,  and  "estab- 
lished because  its  promoters  feel  that  a  wider  knowledge  and  comprehension  of 
the  subject  is  essential  at  the  present  time,  and  that  a  British  periodical  devoted 
to  international  law  would  help  to  this  end."  The  spirit  with  which  this  enter- 
prise is  launched  is  commendable — the  necessity  for  study  and  thought,  the  ap- 
plication of  such  to  the  problems  of  the  present,  the  desire  to  revalue  and  test  old 
principles,  "primary  rules'.  The  volume  for  1920-1921  has  a  varied  series  of 
articles  by  recognized  authorities,  and  some  by  the  editorial  staff,  including  for 
instance,  "The  League  of  Nations  and  the  Laws  of  War",  "Submarine  Warfare", 
"The  Peace  Treaty  in  its  Effects  on  Private  Property",  "International  Labour 
Conventions",  "Heinrich  Lammasch",  the  prominent  Austrian  jurist,  and  "Pro- 
fessor Oppenheim",    Professor   of    International    Law    at    Cambridge. 

Typical  of  another  class  of  books  which  will  be  of  value  to  the  writer  of 
treatises  on  the  effect  of  the  war  on  international  law  is  Taft  Papers  on  the 
League  of  NaHons.  William  Howard  Taft's  experience  on  the  bench,  as  an 
executive,  and  in  the  class  room  has  well  fitted  him  to  discuss  the  League 
question.  This  book  was  published  just  before  the  presidential  campaign,  with 
a  short  explanation  of  why  Mr.  Taft  was  going  to  vote  for  Harding.  However, 
since  this  is  merely  a  collection  of  public  statements  made  long  before  the  cam- 
paign (from  1915  to  the  adoption  of  the  Paris  Covenant  in  1918),  this  political 
tinge  in  no  way  detracts  from  Mr.  Taft's  able  answers  to  the  various  objections 
to  the  League,  especially  the  argument  that  the  United  States  could  not  under 
the  Constitution  become  a  member  of  such  a  body. 

An  excellent  short  and  rather  complete  account  of  the  League  Covenant 
appears  in  The  New  World  Order.  This  deals  with  the  League  in  relation  to 
international  organization,  international  law,  and  international  cooperation.  While 
Mr.  Taft  is  avowedly  an  advocate  of  the  League,  Mr.  Hicks  w-ishes  the  facts, 
as  he  finds  them,  to  speak  for  themselves,  though  his  study  has  also  resulted  in 
the  conviction  that  the  League  should  be  supported.     About  one  seventh  of  the 
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book  is  devoted  to  International  Law  and  the  League.  Chapter  XII  on  "Interna- 
tional Tribunals  With  Permanent  Personnel"  gives  a  good  summary  of  the 
plan  for  a  new  court  to  be  created  as  provided  by  Article  14.  That  the  point 
of  view  with  which  one  starts  out  to  write  a  book  has  necessarily  an  important 
eflFcct  on  the  result  is  aptly  illustrated  by  The  Making  of  the  Reparation  and 
Economic  Sections  of  Phe  Treaty.  Mr.  Keynes,  who  was  Official  Representative 
of  the  British  Treasury  at  the  Paris  Peace  Conference  up  to  June  7,  1919,  by  his 
startling  attack  on  the  economic  parts  of  the  treaty  seems  to  have  called  forth 
an  able  defense  by  Mr.  Baruch,  who  was  Economic  Adviser  to  the  American  Com- 
mission to  Negotiate  Peace.  He  is  an  ardent  admirer  of  Wilson,  and  tries  to 
show  not  only  that  America's  interests  were  protected  at  the  conference,  but  that 
the  economic  clauses  were  the  best  obtained  under  the  circumstances.  True  the 
treaty  is  severe.  But  the  "measure  of  its  worth  lies  in  the  processes  of  its  execu- 
tion and  the  spirit  in  which  it  is  carried  out  by  all  of  the  parties  to  the  con- 
tract." 

The  Danube,  by  Dr.  Henry  Hajnal,  represents  a  kind  of  book  of  which  too 
many  cannot  be  written.  It  is  an  attempt  to  gather  together  material  on  one  rela- 
tively small  thing  with  which  the  Peace  Treaties  of  1919-1920  deal,  so  that  there 
may  be  a  sound  basis  for  working  out  its  current  problems.  By  these  treaties, 
the  Powers  were  to  draw  up  a  "General  Convention"  for  the  regulation  of  traffic 
on  international  rivers,  including  the  Danube,  which  has  been  under  the  control 
of  an  international  commission  for  some  time.  As  late  as  1883,  Sir  Charles 
Dilke  had  pointed  out  at  the  London  Congress,  that  though  "there  were  many 
people  who  knew  a  little  about  the  Danube  .  .  .  there  was  not  a  single  one 
who  knew  the  subject  thoroughly."  This  book  treats  the  Danube  in  its  historical, 
political,  and  economic  aspects.  It  is  not  a  very  lengthy  or  pretentious  work, 
but  has  a  very  meaty  section  on  international  law  with  reference  to  the  Danube 
from  the  Paris  Treaty  to  the  spring  of  1920. 

Mr.  Scott's  The  United  States  of  America:  A  Study  in  International  Organisa- 
tion explains  itself.  It  shows  us  the  analogy  between  the  problem  before  the 
original  sovereign  American  States  and  that  before  the  present  sovereign  countries 
of  the  world.  How  the  delegates  of  the  American  states  worked  out  their  diffi- 
culties and  formed  a  Union  is  stated  in  great  detail,  with  many  citations  to 
original  sources,  collections  of  sources,  and  secondary  works.  That  the  World 
Union  may  take  form  and  operate  in  a  similar  way,  though  not  necessarily  the 
same  way,  is  suggested  (pp.  468-9). 

Uniform  State  Laws  in  the  United  States.  By  Charles  Thaddeus  Terry. 
New  York:  Baker,  Voorhis  &  Co.    1920.    pp.  xi,  688. 

The  purpose  of  this  book  is  declared  to  be  the  promotion  of  uniformity  of 
laws.  This  involves  the  necessity  of  keeping  the  Uniform  State  Laws  once 
adopted,  free  from  separate  special  state  legislative  changes  and  also  free  from 
different  judicial  interpretation.  This  latter  aim  is  furthered  by  collecting  under 
each  section  of  the  various  Uniform  Laws,  the  cases  in  all  jurisdictions  con- 
struing such  section. 

"Both  the  general  theory  of  the  movement  for  Uniform  State  Laws  and 
the  specific  mandate  involved  in  this  provision  give  to  the  decisions  in  any  par- 
ticular state  upon  the  question  of  the  interpretation  or  construction  of  a  par- 
ticular section  of  any  one  of  the  Uniform  Acts,  substantially  the  force  of  a 
legal  precedent  of  the  utmost  persuasiveness  upon  the  particular  court  which  may 
have  the  same  question  under  consideration,  although  it  rhay  be  the  court  of  an- 
other state  than  that  in  which  such  decisions  are  found.  Only  thus  can  uniform 
State  Laws  be  kept  genuinely  uniform," 
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Twenty-three  acts  are  given,  from  the  "Acknowledgments  of  Written  Instru- 
ments Act"  in  1892  to  the  "Fraudulent  Conveyance  Act  of  1918."  Eact  act  has 
an  introductory  historical  note,  a  table  giving  the  corresponding  sections  of  the 
act  as  adopted  in  each  state,  and  is  separately  indexed  at  the  end  of  the  book. 
The  Negotiable  Instruments  Act  and  the  Sales  Act  have  the  most  numerous  cita- 
tion of  cases.  Practicing  lawyers  will  find  these  citations  of  g^eat  value  for 
ready  reference;  and  law  students  will  find  the  book  helpful  both  for  its  refer- 
ences and  the  collection  of   the  various   Uniform  Acts   in  one  volume. 

A  History  of  Pouticai.  Theories.  From  Rousseau  to  Spencer.  By  William 
.\.  Dunning.    New  York:    The  Macmillan  Co.    1920.    pp.  ix,  446. 

This  is  the  third  in  the  series  of  books  on  the  history  of  political  theories  by 
the  dean  of  the  American  scholars  on  this  subject,  and  brings  the  subject  down  to 
about  1880,  the  purpose  of  this  stopping  place  being  merely  "to  bring  the  history 
to  an  end  while  it  is  still  history,  and  thus  save  the  author  from  the  temptation 
to  deal  with  ideas  that  cannot,  in  the  nature  of  things,  be  seen  yet  in  their 
true  perspective."  It  takes  us  through  the  a  priori  thinking  of  Rousseau,  discusses 
the  rise  of  economic  and  juristic  science,  the  American  and  the  French  Revolu- 
tions, theories  of  conservatism  and  reaction,  the  English  Utilitarians,  theories 
of  constitutional  government,  nationalism  in  theory  and  practice,  societarian 
political  theory,  and  concludes  with  a  brief  chapter  on  the  general  course  of 
political  theory, — showing  how  in  "twenty-three  centuries  the  movement  of  thought 
has  but  swung  full  circle."  In  Greece,  the  various  dogmas  of  political  theory  and 
law  were  in  corflict,  just  as  they  were  in  the  nineteenth  century,  and  still  are. 

"Political  theory  during  the  nineteenth  century  was  devoted  largely  to  the 
task  of  adjusting  the  conceptions  of  authority  and  Hberty  so  as  to  escape  the 
dilemma  of  the  anarchists.  .  .  .  Finally  society  as  an  entity  comprehending 
the  whole  range  of  human  relationships,  was  declared  to  be  the  holder  and  dis- 
tributer of  authority-  over  all."  (page  442). 

Short  references  to  the  opinions  of  theoriests  on  law  are  given  in  many 
cases,  and  will  appeal  to  the  lawyer  who  is  interested  in  the  broader  phases  of 
Jeg^al  history  and  philosophy.  Rousseau  believed  a  law  to  be  "a  resolution  of 
the  whole  people  for  the  whole  people,  touching  a  matter  that  concerns  all" 
(page  29).  Austin,  like  Bentham,  in  restricting  the  science  of  jurisprudence  to 
"positive  law"  defines  law  as  "an  expression  of  will  by  a  determinate  being  that  a 
certain  course  of  conduct  come  to  pass,  failing  which,  an  evil  will  come  upon 
one  who  deviates  from  that  course"  (page  225).  And  so  with  others.  The 
section  on  "The  Legalists"  (page  71)  gives  an  interesting  critical  analysis  of 
Blackstone's  place  in  the  history  of  political  theor>',  with  some  reference  to  the 
more  important  cases  of  the  "ramshackle  logic"  in  his  preliminary  philosophy. 
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THE  MARKING  OF  PATENTED  ARTICLES 

As  a  prerequisite  to  the  recovery  of  damages  or  pecuniary  award 
for  infringement  of  a  patent,  the  owner  of  a  patent  is  required  by 
statute  either  to  mark  the  patented  article  or  its  container  or  label  with 
the  word  "patented"  together  with  the  date  of  the  patent,  or  in  the  event 
of  failing  so  to  mark,  to  notify  the  infringer  of  his  infringement. 
Either  method  is  considered  under  the  law  to  be  a  notice  to  the  in- 
fringer, or  the  equivalent  thereof,  the  marking  being  a  constructive 
notice  to  all  the  world  (including  infringers)  of  the  rights  of  the  owner 
under  the  patent,  and  direct  notification  with  claim  of  infringement 
bringing  the  matter  unequivocally  home  to  the  wrongdoer. 

The  text  of  the  law  is  contained  in  U.  S.  Revised  Statutes,  Section 
4900,  ^  which  is  as  follows : 

"It  shall  be  the  duty  of  all  patentees,  and  their  assigns  and  legal 
representatives,  and  of  all  persons  making  or  vending  any  patented 
article  for  or  under  them,  to  g^ve  sufficient  notice  to  the  public  that  the 
same  is  patented ;  either  by  fixing  thereon  the  word  'patented',  together 
with  the  day  and  year  the  patent  was  granted ;  or  when,  from  the  char- 
acter of  the  article,  this  can  not  be  done,  by  fixing  to  it,  or  to  the  pack- 
age wherein  one  or  more  of  them  is  inclosed,  a  label  containing  the  like 
notice;  and  in  any  suit  for  infringement,  by  the  party  failing  so  to 
mark,  no  damages  shall  be  recovered  by  the  plaintiff,  except  on  proof 
that  the  defendant  was  duly  notified  of  the  infringement,  and  continued, 
after  such  notice,  to  make,  use,  or  vend  the  article  so  patented." 

In  legal  effect,  this  Section  applies  both  to  actions  at  law  and  actions 
in  equity  for  infringement  of  a  patent,  and  specifically  concerns  the 
recovery  of  so-called  damages.  While,  however,  there  is  no  difficulty 
in  applying  the  language  of  the  statute  to  actions  at  law  so  far  as  con- 
cerns the  meaning  of  the  word  "damages",  difficulty  has  been  ex- 
perienced by  the  courts  in  actions  in  equity  in  determining  whether  or 
not  this  word  is  to  be  interpreted  to  include  all  the  pecuniary  recovery 
there  possible  to  be  obtained,  that  is,  both  defendant's  profits  and  plain- 

'U.  S.  Comp.  Stat.    (1916)    §  944^. 
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tiff's  damages;  or  is  to  be  g^ven  a  strict  technical  meaning  and  to  be 
construed  as  meaning  only  such  damages  which  could  be  recovered  in  a 
law  action. 

This  quandary  grows  out  of  Section  4921  of  the  U.  S.  Revised 
Statutes  2  which  is  peculiar  to  the  patent  law  and  permits  a  plaintiff  in 
an  equity  cause  brought  for  infringement  of  patent  to  recover  either  the 
defendant's  profits  derived  from  the  infringement  or  the  plaintiff's 
damages  by  it  sustained. 

If,  therefore,  the  plaintiff  of  a  bill  in  equity  is  required  to  mark 
or  give  notice  under  the  statute  as  a  condition  precedent  only  for  the 
recovery  of  technical  damages,  he  may  proceed  against  a  defendant  to 
recover  defendant's  profits  without  being  subject  to  the  provisions  of 
the  statute.  Little  or  no  light  is  thrown  on  the  situation  by  Section 
4919  of  the  U.  S.  Revised  Statutes  '  relating  solely  to  actions  at  law, 
except  that  it  is  to  be  noted  that  this  Section  emphasizes  the  recovery  of 
"actual  damages  sustained",  thereby  indicating  technical  damages,  while 
Section  4900  refers  merely  to  damages  to  be  recovered,  which  by  fair 
inference  in  equity  causes  would  appear  to  mean  any  money  award  in- 
cluding defendant's  profits. 

In  any  event,  however,  it  is  obvious  that  in  the  practical  situation 
which  presents  itself,  all  these  Sections  appear  to  have  more  or  less  in- 
fluence upon  each  other  and  upon  the  meaning  to  be  given  to  their 
terms.  One  of  the  federal  district  courts  goes  so  far  as  to  hold  that 
they  must  be  construed  together,  and  that  the  word  "damages"  must  be 
defined  to  mean  technical  damages  in  every  instance  where  it  appears.  * 
This  is  a  harsh  rule,  and  to  adopt  it  would  violate  the  spirit  and  pur- 
pose of  the  law,  which  is  to  protect  innocent  infringers  and  those 
ignorant  of  the  existence  of  the  patent  from  being  harassed  by  the 
owner  of  a  patent  who  has  not  given  notice  of  infringement  by  marking 
or  actual  notice  as  provided  by  the  statute.  If  the  owner  of  a  patent 
owes  no  duty  to  notify  an  infringer  in  order  to  recover  profits,  but 
must  notify  in  order  to  obtain  technical  damages,  it  is  difficult  to  con- 

•Sec.  4921  [U.  S.  Comp.  Stat.  (1916)  §  9467]:  "The  several  court*  vested 
with  jurisdiction  of  cases  arising  under  the  patent  laws  shall  have  power  to 
grant  injunctions  according  to  the  course  and  principles  of  courts  of  equity,  to 
prevent  the  violation  of  any  right  secured  by  patent,  on  such  terms  as  the  court 
may  deem  reasonable;  and  upon  a  decree  being  rendered  in  any  such  case  for  an 
infringement  the  complainant  shall  be  entitled  to  recover,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant,  the  damages  the  complainant  has 
sustained  thereby;  and  the  court  shall  assess  the  same  or  cause  the  same  to 
be  assessed  under  its  direction." 

•Sec.  4919  [U.  S.  Comp.  Stat.  (1916)  §  9464]:  "Damages  for  the  infringe- 
ment of  any  patent  may  be  recovered  by  action  on  the  case,  in  the  name  of  the 
party  interested,  either  as  patentee,  assignee,  or  grantee.  And  whenever  in 
any  such  action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may  enter  judg- 
ment thereon  for  any  sum  above  the  amount  found  by  the  verdict  as  the  actual 
damages  sustained,  according  to  the  circumstances  of  the  case,  not  exceeding 
three  times  the  amount  of  such  verdict,  together  with  the  costs." 

*  Churchward  International  S.  Co.  v.  Bethlehem  S.  Co.  (D.  C.  1919)  262 
Fed.  438. 
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ceive  how  an  innocent  or  ignorant  infringer  would  receive  much  bene- 
fit thereby.  Logically,  the  better  rule  of  construction  would  appear  to 
require  Section  4900  to  be  read  with  Section  4921  as  regards  equity 
causes  and  Section  4900  to  be  read  with  Section  4919  with  reference  to 
actions  at  law.  Furthermore,  it  should  be  recognized  that  Section  4900 
is  remedial  and  not  penal,  and  that  there  should  be  applied  the  funda- 
mental rule  of  construction  which  requires  the  court  so  to  interpret  the 
statute  as  to  repress  the  evil  and  apply  the  remedy.  The  evil  at  which 
this  section  is  aimed  is  the  mulcting  of  innocent  infringers  or  infringers 
unaware  of  the  existence  of  the  patent  and  the  insistence  of  the  patentee 
upon  his  rights,  and  the  remedy  is  the  refusal  of  money  recovery  where 
the  patentee  has  not  marked  or  labelled  his  goods  or  given  notice. 

It  has  been  recognized  that  to  make  a  distinction  between  profits 
and  damages  so  far  as  Section  4900  is  concerned  would  be  against  its 
spirit  and  purpose.  Thus  Judge  Mack  in  American  Caramel  Co.  v. 
IV kite  ^  states : 

"A  patentee  may  fully  protect  himself  against  infringements  by 
properly  marking  his  own  goods.  If  he  fail  so  to  do,  the  statute 
specifically  provides  that  he  shall  recover  no  damages  except  only  in 
the  one  event  that  the  infringer  be  duly  notified  of  the  infringement  and 
thereafter  continue  in  his  wrongdoing.  To  permit  a  patentee  to  dis- 
regard the  specific  duty  imposed  upon  him  by  the  statute  of  properly 
marking  the  patented  articles  and  to  continue  for  years  in  the  violation 
of  his  duty  and  then  to  award  him  profits  and  damages  for  a  period 
of  six  years  preceding  suit  because  one,  who  perchance  may  have  been 
ignorant  of  his  infringement,  continues  to  infringe  even  in  a  single  in- 
stance after  the  notice,  would  be,  in  our  judgment,  a  complete  perver- 
sion both  of  the  letter  and  spirit  of  the  statute." 

Prior  to  July  8,  1870,  the  date  of  the  enactment  of  the  original 
text  of  Section  4900,  a  plaintiff  in  an  action  for  infringement  of  patent 
in  equity  could  recover  of  the  defendant  only  the  profits  the  latter  had 
made,  while  on  the  law  side  of  the  court  the  plaintiff  was  only  able  to 
recover  his  damages.  An  illustrative  case  is  Putttam  v.  Sudhoff,  *  in 
which  it  appeared  that  the  patentee  had  failed  to  mark  its  patented 
wire  fasteners,  but  that  the  defendants  had  been  duly  notified  of  the 
claim  of  infringement  through  an  application  for  a  preliminary  injunc- 
tion, at  which  time  the  court  had  ordered  an  account  to  be  kept  by  the 
defendants.  The  court  accordingly  held  that  no  profits  could  be  re- 
covered except  those  subsequent  to  the  date  of  said  order.  In  dis- 
cussing the  facts  the  court  seemed  to  have  no  difficulty  in  considering 
profits  as  meaning  damages.  The  quandary  of  the  court  appeared  to  be 
as  to  whether  or  not  the  word  damages  could  be  extended  to  include 
damages  technically  considered  or  included  profits  only.  This  case, 
which  was  decided  in  April,  1874,  or  shortly  after  the  enactment  of  the 

•  (C.  C.  A.  1916)  234  Fed.  328.  333. 

'  (D.  C.  1874)  Bann.  &  Ard.  198,  Fed.  Cas.  No.  11.483. 
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Act  of  July  8,  1870,  of  which  the  language  of  Section  4900  forms  a 
part,  is  of  importance  in  indicating  the  change  in  the  practice  and  the 
views  of  the  court  at  such  time  as  to  the  meaning  of  the  word  damages. 
In  view  of  the  existing  situation  at  the  time  of  the  passage  of  the 
Act  of  July  8,  1870,  it  would  seem  fair  to  assume  that  Congress,  so  far 
as  the  language  of  Section  4900  is  concerned,  was  not  using  the  word 
damages  in  a  narrow  technical  sense,  but  meant  to  include  in  the  mean- 
ing of  said  damages  any  pecuniary  payment  which  might  be  recovered  by 
the  plaintiff.  It  is  inconceivable  that  the  national  legislature  should 
have  intended,  particularly  in  view  of  the  prior  history  of  patent  litiga- 
tion, that  a  plaintiff  could  recover  profits  where  he  could  not  recover 
damages  in  the  technical  sense  under  the  language  of  this  section. 
This  view  seems  to  be  sanctioned  by  judicial  authority  of  high  stand- 
ing. For  instance.  Judge  Putnam  in  Lowell  Manufacturing  Co.  v. 
Hogg  '  announces  the  view  that  the  term  profits  under  this  section  is 
after  all  only  one  form  of  damage.  Then  again  Judge  Ray  in  West- 
inghouse  Electric  &  Mfg.  Co.  v.  Condit  Electric  Co.  ^  states  that  the 
word  damages  includes  and  was  intended  to  include  profits,  that  is,  all 
sums  that  the  complainant  was  entitled  to  recover  for  the  infringement 
alleged  and  proved.  In  support  of  this  position  Judge  Ray  cites  Lorain 
Steel  Co.  V.  A^^^t;  York  Switch  and  Crossing  Co.,^  a  New  Jersey  case, 
in  which  Judge  Cross  held  the  defendant  was  only  entitled  to  such 
damages  and  profits,  if  any,  as  might  appear  to  have  accrued  after  the 
notice  was  established.*'' 

On  the  other  hand  the  recent  case  of  Churchward  International 
Steel  Co.  V.  Bethlehem  Steel  Co.  **  holds  that  Section  4900  relieves  in- 
fringers without  notice  from  payment  of  damages,  but  not  from  ac- 
counting for  profits.  The  language  of  the  court,  however,  in  arriving 
at  such  a  conclusion  is  labored  and  over-technical,  and  can  be  justified 
only  by  considering  the  infringer  a  trustee  ex  maleHcio,  although  so  far 
as  concerns  damages  he  is  at  the  same  time  an  innocent  infringer.  If 
it  be  true  that  the  purpose  of  notification  is  to  prevent  the  patent  from 
being  used  as  a  trap  for  the  innocent  and  unwary,  it  is  illogical  to 
permit  any  punishment  of  a  defendant  or  pecuniary  recovery  against 
him  without  notice  whether  such  punishment  or  recovery  is  called  dam- 
ages or  is  referred  to  as  profits.  Surely  if  it  be  assumed  that  the  fact 
an  infringer  is  innocent  does  not  give  him  the  right  to  use  the  property 
of  another  for  profit,  by  the  same  token  he  should  not  be  permitted  to 
injure  the  property  of  another  without  answering  in  damages.    Logical- 

'  (C.  C.  A.  1895)  70  Fed.  787. 

•  (C.  C.  1908)  159  Fed.  154. 

•  (C.  C.  1907)  153  Fed.  205. 

"See  also  to  the  same  effect,  Allen  v.  Deacon  (C.  C.  1884)  21  Fed.  122; 
National  Co.  v.  Belcher  (C.  C.  1895)  68  Fed.  665;  Wesiinghouse  Air  Brake  Co. 
V.  New  York  Air  Brake  Co.  (C.  C.  1901)   111  Fed.  741. 

"(D.  C.  1919)   262  Fed.  438. 
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ly  it  would  seem  that  if  any  duty  of  notice  is  imposed  upon  a  plaintiff 
prior  to  an  action  for  infringement  of  a  patent,  an  innocent  or  ignorant 
infringer  should  be  protected  against  any  recovery,  and  not  in  the 
same  breath  be  termed  a  trustee  ex  maleHcio  if  he  has  made  profits, 
and  an  innocent  person  to  be  guarded  by  the  courts,  if  he  has  otherwise 
damaged  the  plaintiff.  ^^ 

So  far  as  concerns  the  Supreme  Court  of  the  United  States,  this 
phase  of  the  question  has  never  been  passed  upon  and  is  still  an  open 
one.  At  the  present  time,  the  weight  of  authority  is  against  the  hold- 
ing of  the  court  in  the  Churchward  case,  above  cited,  and  is  in  favor 
of  the  more  liberal  interpretation  of  the  statute  so  as  to  preserve  its 
spirit  and  purpose.  Therefore,  until  the  matter  has  definitely  come 
before  the  Supreme  Court,  it  cannot  be  regarded  as  settled,  and  at  the 
present  time  the  wise  and  safe  practice  is  to  mark  or  label  all  patented 
articles  or  to  give  notice. 

In  any  consideration  of  the  statute,  the  element  of  knowledge  on 
the  part  of  the  defendant  of  the  patent  would  appear  to  be  important. 
If,  therefore,  it  be  shown  that  a  defendant  was  fully  aware  of  the 
plaintiff's  patent  and  his  acts  thereunder,  can  the  plaintiff  justify  lack 
of  marking  or  notice  on  the  ground  that  the  defendant's  infringement 
was  wilful  and  knowingly  wrongful  and  that  no  notice  of  infringement 
was  required?  The  answer  to  this  question  is  that  where  the  patentee 
has  duly  marked  under  the  statute,  his  right  of  recovery  is  complete 
in  case  of  defendant's  infringement  whether  the  defendant  knew  of  the 
patent  or  not,  but  where  there  has  been  no  such  marking,  the  duty  is 
imposed  on  the  plaintiff  prior  to  the  suit  not  only  to  notify  the  defend- 
ant of  the  existence  of  the  patent  but  also  of  the  fact  that  the  defend- 
ant's acts  are  regarded  as  infringements  thereof.  ^^  That  is,  if  a  de- 
fendant makes  and  sells  on  the  open  market  an  article  which  is  similar 
to  an  unmarked  article  distributed  by  a  competitor  and  described  in  a 
patent  which  is  owned  by  such  competitor,  and  which  is  known  to  the 
defendant,  the  defendant  in  the  absence  of  notice  has  the  right  to 
assume  that  such  competitor  does  not  regard  the  acts  of  the  defendant 
as  an  infringement  of  the  patent,  and  therefore  does  not  object ;  or 
that  the  patent  may  be  invalid  in  view  of  the  prior  art  and  is  conse- 
quently unenforcible;  or  that  the  patentee  is  willing  to  dedicate  his 
patent  to  public  use  and  acquiesces  in  the  defendant's  acts. 

This  brings  us  to  consider  whether  or  not  a  patentee  or  the  owner 
of  a  patent  is  ever  excused  from  giving  notice  under  the  statute.    Where 

^  In  coming  to  the  conclusion  that  the  word  "damages"  in  Sec.  4900  means 
technical  damages,  and  does  not  mean  or  include  profits,  the  court  in  this  case 
relies  principally  upon  Rollman  Mfg.  Co.  v.  Universal  Hardware  Works  (D. 
C.  1913)  207  Fed.  97,  which,  while  in  point,  is  meagre  in  discussion  and  gives 
no  reasons  for  its  conclusion. 

"  Westinghouse  Electric  &  Mfg.  Co.  v.  Condit  Electric  Mfg.  Co.  (C.  C. 
1908)    159  Fed.  154.  156. 
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there  has  been  no  manufacture,  use  or  sale  by  the  owner  of  a  patent  and 
the  patent  is,  as  it  is  called,  "unworked",  or  where  the  patent  is  for  a 
process,  it  is  obviously  impossible  for  any  marking  to  take  place.  The 
position  taken  by  some  of  the  federal  courts  is  extreme  in  that  they 
hold  that  Section  4900  has  no  application  to  patents  for  processes  or 
unworked  patents,  and  is  at  variance  with  the  plain  language  of  the 
statute  which  states  it  to  be  the  duty  of  all  patentees  and  their  assigns 
and  legal  representatives  to  give  sufficient  notice  to  the  public  by  mark- 
ing, or  by  due  notification  to  the  defendant  of  his  infringement.  Such 
courts  appear  to  be  misled  by  the  later  language  of  the  Section,  to  the 
effect  that  in  addition  to  this  duty  imposed  upon  the  patentee,  his 
assigns,  and  legal  representatives,  it  is  also  made  the  duty  of  all  other 
persons  making  or  vending  the  patented  articles  under  such  patentee, 
assigns  and  legal  representatives,  to  mark  such  articles  or  to  give  notice 
as  a  condition  precedent  to  recovery.  Obviously  so  far  as  such  per- 
sons are  concerned,  the  duty  of  marking  or  of  giving  notice  is  plainly 
limited  to  persons  who  have  actually  made  and  vended,  but  to  extend 
such  limitation  to  patentees  or  owners  of  the  patent  would  be  a  plain 
perversion  of  the  language  of  the  statute.  ^* 

The  view  that  marking  or  notice  is  not  required  in  the  case  of 
patents  for  processes  or  unworked  patents  appears  to  be  founded  upon 
a  mistaken  construction  of  Dunlap  v.  Schofield,  ^*  where  the  court  states 
referring  to  Section  4900: 

"The  clear  meaning  of  this  section  is  that  the  patentee  or  his 
assignee,  if  he  makes  or  sells  the  article  patented,  cannot  recover  dam- 
ages against  infringers  of  the  patent,  unless  he  has  given  notice  of  his 
right,  either  to  the  whole  public,  by  marking  his  article  'Patented', 
or  to  the  particular  defendants,  by  informing  them  of  his  patent,  and 
of  their  infringement  of  it." 

The  fallacy  of  the  cases  taking  this  view  consists  in  making  the 
inference  from  the  language  of  the  court  in  Dunlap  v.  Schofield  that  if 
the  owner  of  the  patent  does  not  make  and  sell  the  article  patented,  he 
is  not  obliged  to  give  notice  at  all.  Thus,  the  court  in  U.  S.  Mitis  Co. 
V.  Carnegie  Steel  Co.  ^®  takes  the  position  that  in  a  case  where  a  patent 
is  within  the  purview  of  Section  4900,  its  provisions  apply  as  against 
the  plaintiff  only  if  he  makes  or  sells  the  article  patented.  To  the  same 
effect  is  Campbell  v.  Mayor,  etc.,  of  the  City  of  New  York.  ^"^  It  is 
submitted,  however,  that  the  language  of  Dunlap  v.  Schofield  above 
cited  is  not  properly   susceptible  of  any  such  inference  as  above   set 

"Churchward  International  S.  Co.  v.  Bethlehem  S.  Co.  (D.  C.  1919)  262 
Fed.  438,  441,  where  Judge  Dickinson  holds  that  the  statute  applies  to  all  patentees 
who  have  not  given  notice,  founding  such  conclusion  upon  a  review  of  prior 
legislation. 

"  (1894)  152  U.  S.  244,  247-248,  14  Sup.  Ct.  576,  577. 

*•  (C.  C.  1898)  89  Fed.  206. 

"  (C.  C.  1897)  81  Fed.  182. 
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forth.  In  this  case,  which  was  brought  for  the  infringement  of  a  de- 
sign patent  for  rugs,  and  where  it  appeared  that  the  plaintiff  was  actu- 
ally putting  such  rugs  on  the  market,  it  was  simply  held  that  it  was  the 
duty  of  the  patentee  to  mark  his  rugs  in  accordance  with  the  provisions 
of  Section  4900,  or  to  give  proper  notice  to  the  defendants  of  the  patent 
and  their  infringement ;  otherwise,  the  plaintiff  was  not  entitled  to  re- 
cover. The  court  did  not  say  that  if  the  patentee  did  not  make  or 
sell  the  article  patented  he  was  excused  from  giving  notice  under  the 
said  Section.  To  take  any  such  view  is  to  give  the  language  of  the 
Supreme  Court  a  meanmg  which  is  unwarranted  either  by  the  language 
of  the  opinion  or  its  context. 

So  far  as  process  patents  are  directly  concerned,  there  appear  to 
be  only  two  cases  which  have  any  bearing.  These  are  U.  S.  Mitis  Co. 
V.  Carnegie  Steel  Co.  ^*  and  U.  S.  Mitis  Co.  v.  Midvale  Steel  Co.,^* 
both  decided  in  the  U.  S.  Circuit  Courts.  The  earlier  case,  as  is  above 
stated,  relies  upon  a  mistaken  view  of  Dunlap  v.  Schofield  and  the  later 
case  is  based  entirely  upon  the  earlier  case.  In  neither  of  these  cases 
is  the  question  gone  into  to  any  extent.  No  reasons  are  given  for  the 
position  taken  by  the  court  and  there  is  no  careful  consideration  of  the 
situation  or  any  attempt  at  a  justificatiqn  of  the  court's  position. 

Since  neither  the  Supreme  Court  nor  any  Circuit  Court  of  Appeals 
has  as  yet  passed  upon  the  question  of  notice  in  the  case  of  process 
patents,  this  question  is  still  in  abeyance  and  not  finally  determined  in 
a  court  of  last  resort.  The  better  view,  however,  appears  to  be  that  the 
owners  of  process  patents  are  required  to  give  notice  under  Section 
4900  to  lay  the  foundation  for  damages.  In  order,  therefore,  to  avoid 
possible  controversy,  the  careful  practitioner  should  take  care  to  have 
his  clients  give  such  notice  as  soon  as  the  infringement  of  the  patent  is 
discovered. 

Where  a  bill  in  equity  has  been  brought  for  infringement  of  patent, 
and  the  court  has  acquired  jurisdiction  by  reason  of  a  proper  founda- 
tion having  been  set  forth  for  injunction  or  other  equitable  relief,  the 
right  to  recover  profits  and  damages  in  the  same  suit  is  given  under 
Section  4921  of  the  U.  S.  Revised  Statutes.  Since  the  bringing  of  the 
bill  and  the  service  of  the  subpoena  is  notice  to  the  defendant  of  the 
plaintiff's  patent  and  claim  of  infringement  thereunder,  it  has  been 
held  that  by  such  action  the  duty  of  the  plaintiflf  to  give  due  notice 
under  Section  4900  is  fully  complied  with  in  respect  to  the  right  of 
recovery  of  all  profits  and  damages  occurring  after  the  institution  of 
the  suit  by  reason  of  defendant's  continued  infringement,  ^o 

From  the  foregoing  discussion,  the  following  conclusions  are  to  be 

"  (C.  C.  1898)  89  Fed.  206. 

"  (C.  C.  1904)    135  Fed    103. 

'^  American  Caramel  Co.  v.  Thomas  Mills  &  Brother  (C.  C.  A.  1907)  162 
Fed.  147;  Westinghouse  ElecPric  &  Mfg.  Co.  v.  Condit  Electric  Mfg.  Co.  (C. 
C.  1908)   159  Fed.  154. 
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drawn  as  general  propositions  sanctioned  by  reason  and  the  better 
authority. 

First.  The  term  damages,  as  used  in  Section  4900  of  the  U.  S. 
Revised  Statutes,  includes  in  suits  in  equity  for  infringement  of  patent 
both  the  profits  to  be  accounted  for  by  the  defendant  and  the  damages 
sustained  by  the  plaintiff. 

Second.  As  a  condition  precedent  for  the  recovery  of  damages  under 
Section  4900  of  the  U.  S.  Revised  Statutes,  it  is  the  duty  of  the  owner 
of  a  patent  either  to  mark  the  patented  goods  in  compliance  therewith, 
or  to  give  due  notice  to  the  defendant  of  the  infringement,  whether 
such  patent  be  for  a  process,  machine,  manufacture  or  composition  of 
matter,  or  whether  such  patent  is  worked  or  unworked. 

Everett  N.  Curtis 
New  York  City 


IMPLICATIONS  AND  EFFECTS  OF  THE  STOCK 
DIVIDEND   DECISION 

The  Sixteenth  Amendment  was  passed  to  make  possible  the  adop- 
tion of  a  form  of  taxation  indispensable  to  the  modem  industrial  state. 
To  use  the  succinct  language  of  Justice  Holmes,  "The  known  purpose 
of  this  Amendment  was  to  get  rid  of  nice  questions  as  to  what  might  be 
direct  taxes."  ^  In  Eisner  v.  Macomber  the  Supreme  Court  has 
given  a  construction  to  this  Amendment  imposing  serious  restrictions 
upon  the  power  of  the  Federal  government  to  tax  incomes,  and  open- 
ing the  door  to  the  raising  of  a  myriad  of  nice  questions  as  to  what  is 
income.  It  is  the  purpose  of  this  article  to  make  clear  the  far-reaching 
nature  of  these  restrictions  and  to  urge  their  undesirability  and  the  need 
of  their  abolition. 

I 

The  decision  of  the  Supreme  Court  is  based  upon  three  distinct 
propositions.  The  first  is  that  to  constitute  income  there  must  be  realiza- 
tion by  separation  of  income  from  principal.  The  second  is  that  separa- 
tion must  be  narrowly  defined  and  exists  only  if  certain  tests  are 
satisfied.  The  third  is  that  the  corporate  entity  cannot  be  ignored  in 
considering  whether  separation  is  present. 


The  most  fundamental  of  these  propositions  is  that  realization  by 
means  of  separation  is  an  essential  characteristic  of  income.  This 
assumption  is  necessary  to  support  the  result  of  the  stock  dividend  de- 
cision, for  otherwise  stock  dividends  could  be  treated  as  income  at 
least  to  the  extent  of  the  difference  between  the  total  value  of  the  old 
and  new  stock  and  its  cost.  To  avoid  this  the  principle  was  enunciated 
that  increase  in  value  is  not  income  until  it  is  realized  by  separation. 
This  doctrine  is  expressed  as  follows : 

Income  is  "not  ...  a  growth  ...  of  value  in  the  in- 
vestment ;  but  a  gain  .  .  .  severed  from  the  capital".  "A  stock  divi- 
dend    .     .     .     while  indicating  that  the  shareholder  is  the  richer  because 

'Eisner  v.  Macomber  (1920)  252  U.  S.  189,  220,  40  Sup.  Ct  189.  For  discussions 
of  this  decision  see,  E.  R.  A.  Seligman,  Are  Stock  Dividends  Income,  9  American 
Economic  Rev.  517;  Edward  H.  Warren,  Taxability  of  Stock  Dividends  as  Income 
(1920)  33  Harvard  Law  Rev.  885;  Thomas  R.  Powell,  Stock  Dividends.  Direct 
Taxes,  and  the  Sixteenth  Amendment  (1920)  20  (Columbia  Law  Rev.  536;  Charles 
E.  Clark.  Eisner  v.  Macomber  and  Some  Income  Tax  Problems  (1920)  29 
Yale  Law  Jour.  735;  Montgomery,  Income  Tax  Procedure  (1921)  c.  XXL  Certain 
of  the  questions  dealt  with  in  this  article  are  discussed  by  these  writers  but  no 
specific  reference  thereto  will  be  made. 
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of  an  increase  of  his  capital,  at  the  same  time  shows  he  has  not  realized 
or  receivedany  income  in  the  transaction."* 

Numerous  important  results  follow  from  this  principle.  The  first 
question  that  arises  is  whether  realization  can  exist  before  cash  is 
received.    As  to  this  the  opinion  states: 

"Without  selling,  the  shareholder,  unless  possessed  of  other  resour- 
ces, has  not  the  wherewithal  to  pay  an  income  tax  upon  the  dividend 
stock.  Nothing  could  more  clearly  show  that  to  tax  a  stock  dividend 
is  to  tax  a  capital  increase,  and  not  income,  than  this  demonstration 
that  in  the  nature  of  things  it  requires  conversion  of  capital  in  order 
to  pay  the  tax."^ 

This  reasoning  would  require  holding,  that  when  property  is  ex- 
changed for  property  of  a  value  greater  than  the  original  cost,  instead 
of  being  sold  for  cash,  there  is  no  income.  If  this  were  the  law,  barter 
and  exchange  would  soon  reappear  on  the  markets  and  income  realized 
in  cash  would  dwindle  to  small  proportions. 

Even  if  we  assume  that  realization  is  not  limited  to  the  receipt  of  cash, 
but  may  exist  when  property,  which  is  the  equivalent  of  cash,  is  received 
either  in  exchange  for  other  property  or  in  payment  of  services,  further 
questions  arise.  When  is  property  the  equivalent  of  cash?  Is  property 
which  can  be  valued  in  cash  the  equivalent  of  cash  or  is  that  term  limited 
to  property  in  the  nature  of  liquid  assets  for  which  there  is  an  actual  exist- 
ing market?  The  present  position  of  the  Treasury  Department  is  far  from 
clear,  but  while  wavering  between  the  two  views,  inclines  to  the  first.'' 
Under  the  realization  test  of  income  this  question  would  seem  to  be  a 
constitutional  one. 

Another  aspect  of  this  same  question  is,  at  what  precise  moment  does 
realization  occur?  For  example,  a  farmer  cuts  his  hay  and  stores  it  in  his 
barn.  Later  he  uses  some  for  fodder  for  his  cattle  and  some  as 
payment  of  wages  to  his  hired  man.  Thereafter  he  sells  some  to  a 
neighbor  in  exchange  for  the  neighbor's  giving  him  some  oats;  an- 
other portion  of  the  crop  he  sells  to  another  neighbor,  upon  the  neigh- 
bor's agreement  to  pay  a  year  later;  still  another  portion  is  sold  for  a 
promissory  note  and  finally,  the  remainder  is  sold  for  cash.     At  just 

*  Eisner  v.  Macomber  (1920)  252  U.  S.  189,  207,  212. 

*  Ibid.  213.  This  language  would  seem  equally  applicable  to  a  dividend  paid 
in  stock  of  another  corporation.  Such  a  dividend,  however,  has  already  been 
held  to  be  income.    Peabody  v.  Eisner  (1918)  247  U.  S.  347,  38  Sup.  Ct.  546. 

*'The  clearest  expression  of  the  Treasury  Department's  views  are  to  be  found 
in  (1919)  Treasury  Bulletin  No.  19,  494  (Bureau  of  Internal  Revenue)  from  which 
the  following  is  an  extract :  "A  case  in  which  property  has  no  'fair  market  value' 
should  be  regarded  as  unusual,  and  a  determination  that  property  has  no  'fair 
market  value'  should  not  be  made  lightly.  Property  is  not  without  'fair  market 
value'  merely  because  there  is  a  considerable  divergence  of  opinion  as  to  its  value. 
'Fair  market  value'  is  to  a  large  extent  a  matter  of  opinion  and  men  of  equally  wise 
judgment  will  differ  widely  in  their  opinions.  Frequently  excellent  evidence  as  to 
the  'fair  market  value'  of  property,  especially  that  which,  though  not  ordinarily 
traded  in,  has  a  value  in  use,  is  found  in  its  cost,  or  in  the  cost  of  reproducing  it, 
with  adjustments  for  depreciation  and  the  like." 


EFFECTS  OF  THE  STOCK  DIVIDEND  DECISION      315 

what  time  has  the  farmer  received  his  income?  Certainly  if  the  legisla- 
ture saw  fit  in  all  cases  to  wait  until  cash  was  received,  such  a  tax 
should  not  be  held  to  be  one  imposed  on  capital,  on  the  ground  that  the 
farmer  had  in  fact  received  his  income  at  a  prior  date  than  the  actual 
payment  of  the  cash.  On  the  other  hand,  it  would  be  not  unreasonable 
to  go  to  the  other  extreme  and  to  say  that  the  farmer  had  received  the 
equivalent  of  cash  as  soon  as  the  hay  was  cut,  and  that  he  then  had  in- 
come to  the  extent  of  its  value.  However,  with  realization  adopted  as 
the  test  of  income,  it  follows  that  numerous  Treasury  Department  regu- 
lations dealing  with  cases  similar  to  the  illustrations  suggested  each  in- 
volve separate  constitutional  questions,  and  that  it  will  be  urged  in 
each  case  either  that  the  tax  is  imposed  on  increase  in  capital  which  has 
not  yet  ripened  into  income,  or  that  it  is  imposed  too  late  on  that  which 
once  was  income  but  now  is  capital.  * 

Again,  assuming  that  property  is  received  which  is  the  equivalent 
of  cash,  when  is  there  a  sufficient  separation  to  constitute  income?  The 
new  property,  though  new  in  form,  in  substance  may  be  the  old  prop- 
erty, as  in  the  incorporation  of  a  partnership  or  a  corporate  reorganiza- 
tion, and  in  such  a  case  there  is  no  true  separation  from  the  old  prop- 
erty. The  line  of  demarcation  is  difficult  to  draw  and  each  different  set 
of  facts  will  present  a  new  constitutional  question. 

More  serious,  however,  are  the  immediate  eflfects  of  the  basic 
assumption  that  increase  in  value  of  capital  before  realization  and 
separation  is  not  income.  One  result  will  be  in  connection  with  the 
procedure  under  the  present  Act  whereby  the  value  of  inventories  is 
included  in  computing  business  profits.  '  Prior  to  sale  the  inventory 
merely  represents  unrealized  income  and  constitutes  an  increase  in  the 
value  of  the  capital  not  yet  separated  from  the  capital.  To  include  it 
in  ascertaining  income  is  to  treat  the  merchandise  as  though  it  had  been 
sold  at  the  inventory  value,  which  is  equivalent  to  treating  accretion  to 
capital  as  income  even  though  there  has  been  no  realization  by  separa- 
tion. The  principle  upon  which  the  stock  dividend  decision  is  based 
seems  necessarily  to  lead  to  the  conclusion  that  such  procedure  is  un- 
constitutional. 

Inventories,  however,  do  not  present  the  only  case  in  which  accretion 
to  capital  should  be  recognized  as  income  within  the  Constitution.  It  is 
true  that  as  a  matter  of  legislative  policy  it  is  probably  desirable  to  tax 
accretions  to  capital  only  in  exceptional  cases ;  since  taxes  must  be  paid 
in  money  it  is  but  fair  that  income  should  be  considered  as  income  for 
the  purpose  of  taxation  only  when  it  has  been  realized  in  cash  or  in  its 
equivalent,   separated   from   the   original   capital.     This,   however,   is   a 

*The  most  important  question  of  this  nature  is  the  validity  of  the  accrual 
basis  of  computing  business  income.  For  a  discussion  of  this  and  other  analogous 
cases  see  Prof.  T.  S.  Adams,  When  is  Income  Realized  in  The  Federal  Income 
Tax,  Columbia  University  Press  1921. 

•Revenue  Act  of  1918.  Sec.  203,  U.  S.  Comp.  Stat.  /-Supp.  1919)  §  63363^^  c. 
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question  of  policy,  and  this  particular  view  of  policy  may  not  be  fol- 
lowed by  future  legislatures.*^*  It  may  well  be  that  within  a  decade  it  will 
seem  desirable  to  Congress  in  certain  cases  to  tax  as  income  accretion 
to  capital  before  it  is  realized  by  separation  and  to  compel  the  owner  of 
property  readily  marketable,  such  as  securities,  which  increases  in  value, 
to  sell  a  part  of  his  property  if  necessary  in  order  to  pay  his  taxes. 
This  certainly  is  a  conceivable  position  for  a  legislature  to  take,  and  if 
carefully  limited  would  work  no  greater  hardship  than  the  present  law 
which  treats  as  income  gain  resulting  from  the  exchange  of  property 
for  property.*  Under  the  realization  by  separation  test,  however,  such 
legislation  would  be  unconstitutional. 

So  far  we  have  been  pointing  out  that  realization  as  a  requirement 
of  income  will  unduly  curtail  the  power  of  Congress  to  tax.  It  should 
be  noted,  however,  that  from  another  aspect  this  doctrine  will  unduly 
increase  the  power  of  Congress  to  tax.  Consider  a  piece  of  real  estate 
which  was  bought  in  1910  for  $100,000,  which  was  worth  $150,000  on 
March  1,  1913,  and  which  is  sold  today  for  $150,000.  Since  accretion 
to  capital  is  not  income,  if  an  income  tax  law  had  been  in  effect  through- 
out the  period  from  1910  to  the  present  time,  the  owner  of  the  prop- 
erty could  not  have  been  taxed  during  prior  years  on  the  appreciation  in 
its  value  as  part  of  his  income ;  but  he  would  have  been  taxed  on  a 
$50,000  gain  in  1921.  Since  this  is  the  case,  what  should  the  situation 
be  if  the  income  tax  amendment  and  the  income  tax  legislation  first 
became  effective  on  March  1,  1913?  When  the  property  is  sold  in 
1921  the  taxable  income  would  still  necessarily  be  $50,000.  Yet  in 
Lynch  v.  Turrish  the  Supreme  Court  stated  that 

"if  increase  in  value  of  the  lands  was  income,  it  had  its  particular  time 
and  such  time  must  have  been  within  the  time  of  the  law  to  be  subject 
to  the  law,  that  is,  it  must  have  been  after  March  1,  1913" 

and  held  that  where  such  increase  in  value  was  prior  to  1913,  though  the 
realization  was  after  1913,  there  was  no  taxable  gain.  "^  If  increase  in 
value  is  income  at  the  time  of  the  increase  then  income  exists  before 
reaHzation.  Such  a  holding  is  wholly  inconsistent  with  the  realizaton 
test  of  income,  and  if  that  test  is  to  be  consistently  followed,  the 
earlier  decision  must  be  considered  to  be  reversed.  '^* 

'•It  is  interesting  to  note  in  this  connection  that  since  1917  Germany  has  had 
a  tax  upon  unrealized  accretion  in  value  to  capital.    See  37  Finanz-Archiv  p.  306. 

*  These  two  cases  emphasize  the  importance  of  separation  as  an  element  in 
realization ;  as  far  as  increase  in  wealth,  in  form  equivalent  to  cash,  is  concerned, 
they  are  alike,  but  they  differ  in  that  in  the  one  the  taxpayer  has  voluntarily  parted 
with  his  appreciated  property  and  taken  in  its  place  in  separated  form  new  prop- 
erty, while  in  the  other  there  has  been  no  separation  and  the  increase  in  value 
is  still  bound  up  with  the  old  property. 

'  (1918)  247  U.  S.  221,  229,  38  Sup.  Ct.  537. 

"  Another  form  of  this  question  appears  where  property  was  bought  in  1910 
for  $150,000,  was  worth  $100,000  on  March  1,  1913,  and  is  sold  today  for  $125,000. 
The  War  Revenue  Act  of  1918  in  Section  202-a  declares  that  in  such  a  case  there 
is  taxable  income  to  the  extent  of  $25,000.    Yet  if  realization  is  the  test  of  income 
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Equally  important  is  the  effect  of  the  realization  test  upon  any 
possible  legislative  attempt  to  close  the  chief  loophole  for  tax-evasion 
existing  under  the  present  Income  Tax  Act.  Reference  is  had  to  the 
provision  whereby  A,  who  has  property  worth  more  than  its  cost  to  him, 
can  transfer  it  to  his  relative  B  by  inter  vivos  gift  or  testamentary  dis- 
position, and  B  will  thereupon  sell  it  and  will  be  subject  to  no  tax  upon 
the  sale.  In  this  manner  A  will  avoid  realizing  any  profit,  while  at  the 
same  time  he  takes  care  to  sell  that  property  which  has  depreciated  in 
value  since  its  purchase  and  thus  realize  his  losses  and  decrease  his 
taxable  income.  Two  methods  of  stopping  the  loophole  have  been  sug- 
gested. In  a  Bill  which  passed  the  House  of  Representatives  in  May, 
1920,  and  is  now  pending,  it  is  proposed  to  tax  gain  upon  the  sale  by  the 
donee  of  gifts  upon  the  same  basis  as  if  the  sale  were  being  made  by  the 
donor.  ^  On  the  other  hand,  under  the  New  York  Income  Tax  Act,  a 
gift  is  treated  as  a  realization  and  consequently  taxed  to  the  donor  at 
the  time  of  disposition.  ®  Under  the  principles  of  Eisner  v.  Macomber 
both  of  these  methods  would  seem  to  have  been  rendered  unconstitutional. 
The  donee  cannot  be  taxed  upon  subsequent  sale  by  him  because  none 
of  the  elements  of  income  as  defined  by  the  Court  are  present;  he  is 
merely  selling  his  capital  and  realizing  no  gain  upon  the  sale.  No  more  can 
the  donor  be  taxed ;  income  requires  realization  in  cash  or  its  equivalent — 
mere  increase  in  wealth  even  though  in  a  disposable  form  is  not  such. 

A  third  method  of  meeting  the  difficulty  which  has  not  as  yet 
been  advocated  would  be  to  tax  gifts  as  income  to  the  donee  at  the  time 
of  receipt  by  him,  to  the  extent  of  the  difference  between  their  then 
value  and  their  cost  to  the  donor.  This  would  perhaps  be  considered  as 
an  opening  wedge  in  an  attempt  to  tax  all  gifts  and  inheritances  as  in- 
come, and  probably  would  be  similarly  forbidden  under  the  realization 
by  separation  test  of  income. 

Finally,  realization  as  a  test  of  income  will  bar  another  desirable 
change  in  our  Income  Tax  Law.  A  type  of  income  which  is  frequently 
overlooked  is  the  income  derived  from  the  enjoyment  of  property  owned 

and  a  transaction  is  not  considered  closed  until  income  i.*  realized,  the  intermediate 
value  on  March  1,  1913,  whether  more  or  less  than  cost,  must  be  ignored,  and  the 
difference  between  the  cost  and  selling  price  should  alone  be  considered.  On  this 
basis  there  would  be  no  realized  gain  in  the  illustration  suggested.  Whether  there 
would  be  a  deductible  loss  of  $25,000  and  whether  the  statute  in  so  far  as  it  refuses 
to  recognize  such  a  loss  is  also  unconstitutional  depends  upon  an  entirely  different 
question,  namely  whether  income  in  the  constitution  means  gross  income  or  net  in- 
come. While  there  is  no  square  decision  of  the  Supreme  Court  upon  this  point,  an 
arbitrary  limitation  upon  the  amount  of  interest  deductible  by  a  corporation  was 
supported  in  Brushaber  v.  Union  Pac.  R.  R.  (19f6)  240  U.  S.  1,  36  Sup.  Ct.  236.  It 
would  seem  to  follow  from  this  decision  that  Congress  has  power  to  tax  gross  in- 
come and  therefore  may  allow  such  deductions  only  in  computing  net  income  as  it 
sees  fit. 

*  66th  Congress,  2nd  Session,  H.  R.  14198.    This  does  not  apply  to  inheritances. 

•  Comptroller's  Regulations,  New  York  State  Personal  Income  Tax,  Cons. 
Laws  (1909)  c.  60,  §  91.  The  validity  of  this  regulation  has  been  attacked  in  a 
case  now  pending  in  the  Third  Department  of  the  New  York  Appellate  Division, 
People  ex  rel  Wilson  v.  Wendell. 
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by  the  taxpayer.  Such  income  is  not  income  in  the  sense  of  money 
income  but  is  income  in  the  broad  sense.  A  is  a  taxpayer  with  an  in- 
come of  $10,000  a  year  and  pays  $2,000  a  year  as  rental.  B  is  another 
taxpayer  with  an  income  of  $8,000  a  year  and  owns  a  home  of  just  the 
same  kind  as  that  for  which  his  neighbor  A  pays  $2,000  a  year  rent. 
In  a  very  real  sense,  are  not  the  incomes  of  these  two  neighbors  just  the 
same  and  does  not  the  rental  value  of  the  house  owned  by  B  in  which 
he  lives  represent  an  addition  to  his  income  of  $2,000  a  year?  That  this 
is  income  was  recognized  under  the  Income  Tax  Act  of  1862.^°  Under 
the  realization  by  separation  test,  however,  such  a  provision  would 
seem  unconstitutional.  ^^ 

B 

The  second  fundamental  proposition  declared  in  Eisner  v.  Ma- 
comb er  is  that  the  separation  necessary  to  constitute  realization  must  be 
narrowly  defined  and  exists  only  if  certain  tests  are  satisfied.  This  is 
necessary  in  order  to  avoid  the  recognition  of  stock  dividends  as  in- 
come; for,  as  we  shall  point  out  hereafter,  if  a  broader  definition  of 
separation  were  adopted,  stock  dividends  would  be  income  under  such 
a  definition. 

Two  chief  requirements  of  separation  are  laid  down  in  the  decision. 
The  most  important  of  these  is  that  there  is  no  separation  unless  there 
is  a  payment  of  assets  out  of  the  corporate  treasury  to  the  stock- 
holder. 12 

From  this  proposition  various  conclusions  follow.  To  begin  with, 
a  dividend  payable  in  bonds  of  the  corporation  declaring  the  dividend 
is  not  income.  That  this  is  a  necessary  logical  consequence  is  admitted 
by  one  who  approves  of  the  decision : 

"So  far  as  the  economic  principle  in  question  is  concerned,  all 
such  cases  resolve  themselves  into  the  simple  question:  Has  something 
been  taken  from  the  corporation's  assets  and  given  to  the  stockholders? 
If  so,  the  stockholder  has  received  income;  if  not,  he  has  not  received 
income.  The  extreme  case  where  a  corporation  pays  a  dividend  in 
its  own  bonds,  issued  for  the  purpose,  presents  a  real  difficulty.  In 
strict  economic  theory  I  should  say  that  this  is  purely  a  capital  trans- 
action and  that,  while  changing  in  part  the  relation  between  the  stock- 
holders and  the  corporation  (making  them  now  also  bondholders), 
it  does  not  involve  any  income  to  the  stockholders."  ^^ 

From    a    practical    standpoint    this    result    is    most    unsatisfactory. 

"See  Prof.  E.  R.  A.  Seligman,  The  Federal  Income  Tax  (1914)  511. 

"  For  an  effective  criticism  of  realization  as  a  requirement  of  incorne,  see 
Prof.  R.  M.  Haig,  The  Concept  of  Income — Economic  and  Legal  Aspects,  in  The 
Federal  Income  Tax,  Columbia  University  Press  1921. 

"  "The  essential  and  controlling  fact  is  that  the  stockholder  has  received 
nothing  out  of  the  company's  assets  for  his  separate  use  and  benefit."  Eisner  v. 
Macom^ber,  supra,  211. 

"Prof.  F.  R.  Fairchild,  The  Stock  Dividend  Decision,  5  Bulletin  National 
Tax  Association  No.  7,  p.  210. 
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Dividends  payable  in  bonds  are  just  as  much  income  from  the  stock- 
holder's point  of  view  as  dividends  in  Liberty  Bonds,  even  though 
there  is  no  payment  from  the  treasury.  A  dictum  in  the  decision, 
however,  makes  it  doubtful  if  the  Supreme  Court  intends  to  follow  out 
its  own  log^c  to  the  bitter  end.  i* 

Another  application  of  this  test  of  separation  is  that  stock  divi- 
dends payable  to  preferred  stockholders  are  not  income.  While  divi- 
dends of  this  type  are  unusual,  they  are  not  unknown;  the  preferred 
stock  provisions  may  permit  the  payment  of  the  7%  annual  dividend  in 
cash  or  in  stock,  either  preferred  or  common,  taken  at  its  market  value. ^' 
When  such  stock  dividends  are  declared  the  preferred  stockholders  are 
enriched  to  just  the  same  extent  as  if  they  had  received  cash;  they  have 
received  valuable  new  rights.  Yet  on  the  payment- from-treasury  test 
of  income  we  are  forced  to  the  conclusion  that  they  have  received  no 
income. 

Another  similar  application  of  this  principle  is  where  a  dividend  to 
common  stockholders  is  paid  in  preferred  stock,  when  there  has  already 
been  a  pre-existing  preferred  stock  outstanding  owned  by  others.^® 
As  a  result  of  such  a  dividend  the  common  stockholder's  interest  which 
was  previously  wholly  deferred,  now  in  part  at  least  is  an  interest  equal 
in  rank  with  the  preferred.  If  the  earnings  in  any  year  do  not  exceed 
the  preferred  dividend  requirements,  he  now  shares  in  them,  whereas 
before  he  would  have  been  given  nothing.  His  position  is  thus  sub- 
stantially improved.  Yet  upon  the  Court's  test  of  separation  there  is  no 
income  because  nothing  has  been  taken  from  the  corporate  treasury.  ^^ 

The  separation-of-assets  test  leads  to  another  consequence.     Under 

this  test  it  makes  no  difference  if  the  stock  dividend  is  paid  in  stock 

newly  issued  for  the  purpose  or  already  issued  and  at  the  time  owned 

I  by  the  corporation.     In  neither  case  are  the  assets  of  the  corporation 

[diminished  by  the  dividend  nor  is  anything  paid  out.    Logically 

"Why  should  the  case  where  the  stock  dividend  is  made  with  stock 
irhich  has  previously  been  issued  and  which  the  company  has  bought  in 
|be  different  from  a  case  where  the  stock  which  is  used  for  the  stock 

[dividend  is  then  issued  for  the  first  time  ?"  '  * 

"The  opinion  notes  that  a  stock  dividend  does,  not  create   "a  claim   against 
[the  going  concern  for  any  particular  sum  of  money."     p.  209. 
[-^       "For  a   recent  decision   involving  a   dividend   paid   in   part   in   cash,   in  part 
in  preferred  and  in  part  in  common  stock,  to  preferred  stockholders,  see  Wilder 
\y.  Tax  Commission  (1920)  234  Mass.  470,  125  N.  E.  689. 

**0f  course  a  dividend  paid  in  preferred  stock  where  there  is  no  preexisting 
|preferred  stock  a  fortiori  is  not  income.  This  is  assumed  by  the  Treasury  De- 
partment. (1920)  Treasury  Bulletin  No.  47,  1308  (Bureau  of  Internal  Revenue). 
"  Both  of  the  two  preceding  applications  of  the  decision  have  been  apparently 
'recognized  by  the  Treasury  Department  in  its  ruling  that  all  stock  dividends  of 
everj'  nature  are  exempt  from  taxation.  (1920)  Treasury  Bulletin  No.  2>i,  1141. 
They  have  also  been  recognized  in  the  Bill  passed  by  the  House  of  Representa- 
tives in  May,  1920,  which  purposes  to  amend  the  Revenue  Act  of  1918  so  as  to  de- 
clare that  no  stock  dividend  shall  be  subject  to  tax.  66th  Congress,  2nd  Session,  H. 
R.  14197. 

"Machen,  Modem  Law  of  Corporations  (1908)  §  1385.    This  language  is  used 
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This  conclusion,  however,  lends  itself  so  readily  to  tax  evasion  by 
making  possible  the  substitution  of  stock  dividends  for  cash  dividends 
through  the  purchase  of  stock  for  the  purpose,  that  the  Attorney 
General  of  New  York  has  refused  to  recognize  it  as  a  necessary  result 
of  the  decision,  and  he  has  advised  that  such  dividends  are  not  "true" 
stock  dividends.  ^* 

Not  only  does  the  decision  in  Eisner  v.  Macomber  make  payment 
out  of  the  corporate  treasury  a  test  of  separation,  but  it  requires  in  the 
second  place  that  the  stockholder  be  enriched.  A  stock  dividend  is  not 
income  because  it 

"really  takes  nothing  from  the  property  of  the  corporation  and  adds 
nothing  to  the  interests  of  the  stockholders.  Its  property  is  not  di- 
minished, and  their  interests  are  not  increased.  ...  In  short,  the 
corporation  is  no  poorer  and  the  stockholder  is  no  richer  than  they  were 
before.  ...  If  the  plaintiff  gained  any  small  advantage  by  the 
change,  it  certainly  was  not  an  advantage  of  $417,450,  the  sum  upon 
which  he  was  taxed."  *° 

If  gain  to  the  stockholder  resulting  from  the  act  of  separation  is 
essential  to  income,  it  follows  necessarily  that  no  dividends  of  any 
nature  can  be  taxed  as  income,  whether  paid  in  cash  or  property.  For 
in  the  case  of  a  cash  dividend,  prior  to  the  dividend  the  cash  con- 
stituted part  of  the  corporate  surplus,  and  its  distribution  depleted  the 
corporate  surplus  to  the  amount  of  the  dividend.  Instead  of  the  stock- 
holder being  enriched  by  such  a  dividend,  he  is  merely  taking  it  out  of 
one  pocket  and  putting  it  into  another;  he  is  not  a  penny  richer  by  the 
process  and  has  "gained  no  advantage  by  the  change"  for  the  value  of 
his  stock  has  decreased  by  the  amount  of  the  dividend,  ^i  On  this 
test  of  separation  the  conclusion  is  inescapable  that  no  corporate  divi- 
dends are  taxable.  Undoubtedly  however  the  Supreme  Court  will  refuse 
to  be  bound  by  logic  and  will  never  reach  this  result. 

The  doctrine  that  gain  must  result  from  the  act  of  separation  or 
else  there  is  no  income,  leads  to  further  revolutionary  results.  If 
there  is  no  income  unless  there  is  an  act  of  separation  which  creates  an 
addition  to  the  wealth  of  the  owner,  then  a  sale  of  assets  cannot  give 
rise  to  income,  for  it  is  merely  turning  into  another  form  the  value  of 
the  assets  which  existed  before  the  sale. 

with  reference  to  the  question  of  apportionment  between  life-tenant  and  re- 
mainderman. 

"  (New  York)  Attorney-General's  Income  Tax  Letter  No.  26,  March  21,  1920. 

*°  252  U.  S.  at  p.  202.  This  idea  is  expressed  in  various  parts  of  the  opinion : 
"Conceding  that  the  mere  issue  of  a  stock  dividend  makes  the  recipient  no  richer 
than  before,  the  government  contends  etc."  p.  214;  "The  complaint  contains 
averments  respecting  the  market  prices  of  stock  such  as  plaintiff  held,  based 
upon  sales  before  and  after  the  stock  dividend,  tending  to  show  that  the  receipt 
of  the  additional  1,100  shares  did  not  substantially  change  the  market  value  of 
her  entire  holdings.  This  tends  to  show  that  in  this  instance  market  quotations 
reflected  intrinsic  values — a  thing  they  do  not  always  do."   p.  215. 

"  "Every  dividend  distribution  diminishes  by  just  so  much  the  assets  of  the 
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This  necessary  consequence  of  the  Supreme  Court's  premise  has 
been  recognized  in  Brewster  v.  Walsh,  '^  recently  decided,  which  held, 
following  the  principles  of  Eisner  v.  Macomber,  that  gain  from  sale  of 
capital  assets  cannot  be  taxed  as  income.  That  this  decision  logfically 
applies  the  propositions  enunciated  by  the  Supreme  Court  must  be  ad- 
mitted.   As  stated  by  Judge  Thomas: 

"The  sale  of  capital  results  only  in  changing  its  form  and  like  the 
mere  issue  of  a  stock  dividend,  makes  the  recipient  no  richer  than 
before." 

It  may  be  doubted  whether  the  Supreme  Court  will  itself  be  so 
consistent ;  certain  dicta  in  the  stock  dividend  decision  suggest  that  a 
contrary  result  will  be  reached,  logic  nowithstanding.  *^ 


The  preceding  are  the  results  which  follow  from  the  definition  of 
separation  adopted  by  the  Supreme  Court.  Even  upon  this  test  of  sepa- 
ration, however,  stock  dividends  could  be  recognized  as  income  if  the 
corporate  entity  were  ignored  and  a  stockholder  were  treated  as  a  part 

corporation,  and  in  a  theoretical  sense  reduces  the  intrinsic  value  of  the  stock". 
Lynch  V.  Hornby   (1918)  247  U.  S.  339,  346,    38  Sup.  Ct.  543. 

**  (D.  C,  Conn.  1920)  268  Fed.  207.  See  discussion  of  this  case  by  Professor 
Thomas  Reed  Powell  in   (1921)   21   Columbia  L.\w  Rev.  163. 

**  "It  is  said  that  a  stockholder  may  sell  the  new  shares  acquired  in  the  stock 
dividend;  and  so  he  may,  if  he  can  find  a  buyer.  It  is  equally  true  that  if  he 
does  sell,  and  in  doing  so  realizes  a  profit,  such  profit,  like  any  other,  is  income, 
and  so  far  as  ir  may  have  arisen  since  the  16th  Amendment  is  taxable  by  Congress 
without  apportionment.  The  same  would  be  true  were  he  to  sell  some  of  his 
original  shares  at  a  profit."  252  U.  S.  212;  "Income  may  be  defined  as  the  gain 
derived  from  capital,  from  labor,  or  from  both  combined,  provided  it  be  under- 
stood to  include  profit  gained  through  a  sale  or  conversion  of  capital  assets,  to 
which  it  was  applied  in  the  Doyle  case   (pp.  183,  185)."  252  U.  S.  207. 

A  result  contrary  to  that  of  Brewster  v.  Walsh,  supra,  has  been  reached  in 
Merchants'  Loan  and  Trust  Companv,  Trustee  v.  Smietanka  and  Eldorado  Coal 
and  Mining  Co.  v.  Mager  (U.  S.  Di'st.  Court,  N.  Dist.  111.,  Oct.  22.  1920)  which 
have  recently  been  argued  on  appeal  before  the  Supreme  C)ourt,  and  in  Goodrich 
V.  Edwards  (U.  S.  Dist.  Courts  S.  Dist.  N.  Y.,  Dec.  17,  1920.) 

To  construe  income  so  as  to  exclude  profit  on  sale  is  narrowing  the  defini- 
tion unduly.  Increase  in  value  of  capital  in  no  way  differs  from  annually  re- 
curring income.  A  buys  $1000  face  amount  10-year  8%  bonds  at  par  and 
receives  annually  $80  income,  or  $800  in  all  and  finally  gets  his  $1000  back.  B 
buys  $1200  face  amount  10-year  Sc/^  bonds  below  par  for  a  total  of  $1000  and 
receives  annually  $60  income,  or  $600  in  all  and  finally  gets  back  his  $1000  plus 
$2(X)  additional.  The  result  to  B  is  thus  the  same — in  ten  years  his  $1000  has 
earned  $800  for  him;  surely  we  cannot  say  that  A's  total  income  during  the 
period  was  $800  and  B's  only  $600.  The  situation  is  no  different  if  B  invests 
his  $1000  in  a  security  bearing  no  interest  during  the  ten  years,  but  returning  to 
him  $1800  at  the  end  of  the  period,  or  if  he  invests  in  non-income  yielding  real 
estate  which  he  sells  for  $1800  at  the  end  of  the  period.  In  all  of  these  cases 
the  gain,  whether  in  equal  annual  instalments,  or  partly  in  annual  instalments 
and  partly  at  the  end  of  the  period,  or  all  at  the  end  of  the  period,  constitutes 
incorne.  To  arbitrarily  limit  income  to  annual  income  is  unjustified.  Whatever 
inequity  there  is  in  taxing  such  gains  in  one  year  could  be  obviated  either  by 
apportioning  them  throughout  the  years  in  which  the  increase  in  value  occurred 
and  computing  the  tax  accordingly,  as  has  been  done  in  England,  or  by  allowing 
the  taxpayer  the  option  of  including  appreciation  in  value  in  his  income  prior 
to  realization. 
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owner  of  the  corporate  assets.  The  tax  could  then  be  imposed  on  the 
stockholder's  share  of  the  corporate  income,  and  the  separation  test 
applied  to  determine  the  corporate  income.  This  the  Supreme  Court 
refused  to  do,  stating: 

"We  cannot  disregard  the  essential  truth  disclosed ;  ignore  the  sub- 
stantial difference  between  corporation  and  stockholder ;  treat  the  entire 
organization  as  unreal ;  look  upon  stockholders  as  partners,  when  they 
are  not  such ;  treat  them  as  having  in  equity  a  right  to  a  partition  of  the 
corporate  assets,  when  they  have  none ;  and  indulge  the  fiction  that  they 
have  received  and  realized  a  share  of  the  profits  of  the  company  which 
in  truth  they  have  neither  received  nor  realized."  2* 

From  this  refusal  to  look  through  the  corporate  fiction,  numerous 
results  follow.  The  Revenue  Act  of  1918  taxes  personal  service  corpo- 
rations as  though  they  were  partnerships,  by  ignoring  the  corporate 
entity  and  taxing  the  stockholders  upon  their  share  of  the  earnings, 
whether  distributed  or  not.  ^s  The  unconstitutionality  of  this  section 
seems  to  follow  necessarily  from  the  Supreme  Court's  premise.  Con- 
gress has  recognized  this  result  and  the  Bill  passed  by  the  House  in 
May,  1920,  provides  for  the  repeal  of  the  section  and  the  enaction  of  a 
substitute  form  of  taxation  in  its  place,  ^s  The  Treasury  Department, 
however,  has  not  admitted  that  the  stock  dividend  decision  requires 
this  result.  ^^ 

An  analogous  section  of  the  Revenue  Act  is  section  220,  which 
taxes  the  profits  of  a  corporation  directly  to  the  stockholder,  in  the  same 
manner  as  though  it  were  a  partnership,  in  the  case  where  the  corpo- 
ration has  allowed  its  profits  to  accumulate  for  the  purpose  of  enabling 
its  stockholders  to  evade  taxation.  The  constitutionality  of  this  section 
would  appear  to  be  affected  in  a  similar  manner  to  the  section  taxing 
personal  service  corporations,  although  a  distinction  might  be  taken 
upon  the  ground  that  this  section  exists  for  the  purpose  of  preventing 
tax  evasion  and  that  while  the  corporate  fiction  cannot  usually  be 
ignored,  it  can  be  ignored  in  order  to  prevent  what  is  in  effect  a  fraud 
upon  the  Government. 

Even  if  this  section  is  not  unconstitutional,  it  should  be  noted  that 
the  freedom  of  stock  dividends  from  taxation  renders  the  section 
innocuous.  The  section  declares  that  the  accumulation  of  an  unreason- 
able surplus  shall  be  prima  facie  evidence  of  a  purpose  to  escape  taxa- 
tion; however,  as  a  result  of  the  stock  dividend  decision  no  unrea- 
sonable surplus  will  ever  be  accumulated,  as  the  surplus  can  be  capital- 
ized just  as  rapidly  as  it  is  earned.  Accordingly  no  case  will  hereafter 
exist  to  which  the  section  >Vill  be  applicable. 

**252  U   S  214 

"Revenue  Act  of  1918,  §  218  (e),  U.  S.  Comp.  Stat.  (Supp.  1919)  §6336j^  i. 

••66th  Congress,  2nd  Session,  H.  R.  14197. 

"  (1920)  Treasury  Bulletin  No.  41,  1232. 
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A  provision  of  the  War  Revenue  Act  of  1918,  very  similar  to  the 
preceding  provisions  in  its  ignoring  of  the  corporate  fiction,  is  that 
providing  for  consolidated  returns.  ^^  Under  it,  for  example,  if  corpo- 
ration A  owns  substantially  all  of  the  stock  of  corporation  B,  the  in- 
come of  corporation  B  will  be  taxed  directly  to  its  stockholder  cor- 
poration A.  If  the  principles  of  the  stock  dividend  decision  are  to  be 
consistently  followed  out,  section  240  should  be  declared  unconstitutional. 

In  this  connection  it  should  be  noted  that  demands  of  social  policy 
may  well  require,  at  some  not  far  distant  date,  that  all  corporations 
should  be  taxed  as  though  they  were  partnerships  and  the  corporate  in- 
come taxed  directly  to  the  stockholders  and  taxes  upon  the  corporation 
as  such  abolished.  From  the  point  of  view  of  principle  this  prospect 
should  be  looked  forward  to,  as  there  is  really  no  reason  why  a  corpo- 
ration as  such  should  pay  a  tax.  Taxes  should  be  imposed  upon  in- 
dividuals and  should  be  imposed  upon  them  in  a  fair  proportion  to 
their  ability  to  pay.  Imposing  taxes  directly  upon  corporations  merely 
tends  to  confuse  the  situation,  and  in  fact  taxes  income  derived  from 
corporations  more  heavily  than  other  income.  While  there  is  a  social 
justification  for  taxing  unearned  income  more  heavily  than  earned  in- 
come, there  is  none  for  taxing  income  more  heavily  merely  because  it 
happens  to  be  derived  through  the  conduct  of  business  in  a  corporate 
form.  At  any  rate,  as  has  recently  been  pointed  out,  it  is  at  least  essen- 
tial to  any  fair  system  of  taxation  that  the  same  rate  of  tax  be  imposed 
upon  the  saved  portions  of  corporate  income  as  upon  the  saved  portion 
of  individual  income.  ^9  The  simplest  way  to  eflfect  this  would  be  to 
tax  corporate  income  only  through  stockholders.  Legislation  of  either 
of  these  types  has  undoubtedly  been  rendered  unconstitutional. 

D 

In  addition  to  these  results  of  the  principles  of  the  decision,  other 
results  follow  from  the  actual  holding,  irrespective  of  the  basis  therefor. 

If  a  stock  dividend  is  not  income  it  follows  that  a  right  to  sub- 
scribe for  additional  stock  is  not  income,  for  while  the  latter  does  not 
capitalize  surplus  and  thus  cut  down  the  proportion  belonging  to  the 
old  stock,  it  accomplishes  the  same  result  without  capitalizing  the  sur- 
plus, and  divides  up  the  surplus  between  the  old  and  the  new  stock. 
Practically  the  situations  are  alike,  and  theoretically  also.  ^^  Accord- 
ingly when  a  right  to  subscribe  is  sold  it  is  not  wholly  income,  but 
only  to  the  extent  that  it  represents  a  gain  as  to  that  portion  of  the 


"See.  240,  U.  S.  Comp.  Stat.   (Supp.  1919)   §  6336^  ss. 

"Prof.  T.  S.  Adams,  Needed  Tax  Reform  in  the  United  States  (1920), 
(Reprinted  from  the  New  York  Evening  Post.) 

"This  identity  is  recognized  in  Tax  Commissioner  v.  Putnam  (1917)  227 
Mass.  522,  116  N.  E.  904,  where  rights  to  subscribe  to  stock  and  stock  dividends 
were  held  to  be  income  within  the  Massachusetts  Constitution  upon  the  same 
grounds. 


324  COLUMBIA  LAW  REVIEW 

capital    which    is    being    sold.      The    existing    Treasury    Department 
regulations  to  the  contrary  would  seem   unconstitutional.  ^^ 

The  decision  also  affects  materially  the  question  of  income  result- 
ing from  distribution  of  assets  upon  reduction  of  capital  stock.  Under  the 
existing  regulations  there  is  no  income  if  the  amount  distributed  is  not  more 
than  the  cost  of  the  stock  surrendered.  ^^  However,  since  increasing 
the  par  value  of  one's  holdings  by  a  stock  dividend  is  not  a  gain,  simi- 
larly decreasing  it  by  accepting  a  reduction  of  capital  stock  is  no  loss. 
Consequently  cash  received  upon  such  reduction  of  capital  is  not  in 
repayment  of  rights  which  are  being  given  up,  for  no  rights  are  being 
given  up,  and  therefore  all  such  cash  is  clear  income  in  the  same  man- 
ner as  any  cash  dividend.  ^* 

II 

Thus  far  we  have  shown  the  necessary  implications  of  the  three 
fundamental  premises  of  the  stock  dividend  decision,  and  pointed  out 
that  the  logical  application  of  these  principles  would  lead  to  most  un- 
desirable results.  Many  of  these  results  are  so  fundamentally  incon- 
sistent both  with  our  ordinary  habits  of  thought  and  with  considera- 
tions of  practical  expediency  that  we  are  lead  to  ask  whether  it  would 
not  be  preferable  to  abandon  the  premises  even  if  thereby  stock  divi- 
dends should  be  rendered  taxable.  We  shall  accordingly  consider  what 
effect  a  repudiation  of  these  principles  would  have  upon  the  question 
of  the  taxability  of  stock  dividends  and  whether  or  not  such  effect 
would  be  harmful. 


If  the  proposition  that  realization  by  separation  is  essential  to 
income  is  repudiated,  it  will  follow  that  all  increase  in  value  of  capital 
is  within  the  constitutional  term  "income"  and  that  Congress  can  tax 
such  appreciation  in  value  whenever  it  sees  fit.  If  in  the  case  of  stock, 
instead    of    taxing    such    appreciation    every    year,    Congress    were    to 

"  Regulations  45,  Art.  39.  Prior  to  the  stock  dividend  decision  it  would  have 
seemed  proper  to  treat  rights  to  subscribe  as  income  to  the  extent  of  their  fair 
market  value,  even  though  not  sold,  but  this  position  has  never  been  taken  by 
the  Treasury  Department.  "There  are  three  possible  views  as  to  the  treatment 
for  purposes  of  income  taxation  of  rights  to  subscribe  for  stock:  (1)  That  such 
rights  are  income  when  issued;  (2)  that  the  proceeds  of  the  sale  of  such  rights 
are  income  at  the  time  of  sale;  (3)  that  the  proceeds  of  a  sale  of  rights  are  a 
return  of  capital  to  the  stockholder  and  are  taxable  only  if  and  to  the  extent 
that  they  exceed  in  amount  the  cost,  or  market  value  on  March  1,  1913,  of  the 
stock  upon  which  they  were  issued.  As  above  indicated,  the  second  position  has 
been  consistently  held  by  the  Bureau,  though  strong  arguments  can  be  advanced 
for  each  of  the  other  views."  (1919)  Treasury  Bulletin  No.  19,  495. 

"(1920)   Treasury  Bulletin   No.  43,   1254. 

**  If  this  is  not  the  law  a  corporation  can  declare  a  100<^  stock  dividend, 
thereby  bringing  the  average  cost  of  its  stock  down  to  $50  per  share,  and  it  can 
thereafter  reduce  its  capital  stock  to  the  original  amount  and  distribute  $100  per 
share  to  its  stockholders.  Under  the  existing  regulations  the  stockholder's  income 
would  be  but  $50  though  he  has  really  received  $1(X). 
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tax  it  only  from  time  to  time  as  stock  dividends  are  declared,  such 
action  would  be  wholly  proper.  By  abolishing  the  realization  test,  the 
doctrine  that  income  is  income  only  at  one  exact  point  in  time  is  also 
given  up ;  and  the  legislature  is  free  to  single  out  the  particular  moment 
when  it  will  impose  the  tax;  it  can  exercise  its  discretion  in  choosing 
any  step  upon  the  stairway  leading  from  the  first  accrual  of  inchoate 
rights  to  the  final  complete  realization  in  cash. 

One  qualification  of  this  theory  of  supporting  a  tax  on  stock 
dividends  must  be  noted.  If  a  stockholder  buys  his  stock  after  the 
appreciation  in  value  has  already  come  about,  in  whole  or  in  part, 
it  cannot  be  said  that  the  stock  dividend  represents  income  to  him  to 
its  full  market  value.  It  is  obviously  improper  to  add  to  the  taxpayer's 
income  as  appreciation  of  his  capital  the  market  value  of  the  stock 
dividend  received  by  him  without  simultaneously  allowing  him  to  de- 
duct the  depreciation  in  value  of  his  old  stock  below  its  cost.  Under 
ijthe  1918  Act  now  in  force,  it  is  declared  that  income  "includes  gains, 
profits  and  income  derived  from  .  .  .  dividends  .  .  .  ",3*  In 
the  case  of  the  original  subscriber  to  the  corporation's  stock,  the  gain 
from  the  stock  dividend  would  be  the  full  market  value  of  the  stock; 
in  the  case  of  subsequent  purchasers  it  might  be  less  than  that,  depend- 
ing upon  the  price  they  had  paid  for  their  holdings.  However,  even 
recognizing  this  qualification,  if  the  realization  test  were  repudiated 
there  could  be  no  question  about  the  constitutionality  of  this  statute.  ^^ 

B 

The  second  proposition  of  Eisner  v.  Macotnher  is  that  the  separation 
necessary  to  constitute  realization  must  consist  both  of  a  payment  out 
of  the  corporate  treasury  and  gain  to  the  stockholder.  Irrespective  of 
whether  realization  as  a  test  of  income  is  to  be  repudiated,  if  this 
particular  definition  of  separation  is  repudiated,  another  definition  of 
separation  can  be  adopted  which  will  render  stock  dividends  taxable. 

There  is  no  inherent  reason  either  in  economics  or  law  why  the 
particular  test  of  separation  laid  down  in  Eisner  v.  Macomher  must  be 
followed.  On  the  contrary,  the  more  reasonable  test  of  separation 
would  be  to  ask  whether  the  stockholder,  whose  income  is  to  be  taxed,, 
has  something  separate  from  what  he  had  before  the  dividend  was 
paid.  A  stockholder's  interest  cannot  be  more  exactly  defined  than 
as  a  bundle  of  rights  of  various  natures.    The  test  consequently  should 

••Sec.  213  (a),  U.  S.  Comp.  Stat.   (Supp.  1919)   §  6336J4 h. 

**  It  should  be  noted  that  Eisner  v.  Macomber  actually  involved  the  1916 
Revenue  Act,  which  expressly  stated  that  a  "stock  dividend  shall  be  considered 
income  to  the  amount  of  its  cash  value."  Upon  the  theory  now  under  discussion 
it  would  be  necessary  to  strike  out  from  the  statute  the  words  "to  the  amount 
of  its  cash  value"  and  construe  the  remaining  language  to  the  effect  that  a  stock 
dividend  shall  be  considered  income  to  the  extent  that  it  represents  a  gain  to 
the  stockholder. 
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be: — has  the  stockholder  received  anything  separate  from  and  in  ad- 
dition to  his  pre-existing  bundle  of  rights. 

A  stock  dividend  meets  this  test.  It  is  the  creation  of  a  new  bundle 
of  rights  in  addition  to  and  separate  from  those  preexisting.  The 
original  rights  of  a  holder  of  a  $100  share  consist  chiefly  of  the  right 
to  have  $100  retained  as  capital  and  the  right  to  a  share  in  the  corpo- 
rate surplus  and  earnings  measured  by  the  proportion  between  $100 
and  the  total  issued  capital.  After  a  stock  dividend  of  5%  has  been 
declared,  while  the  stockholder  continues  to  own  his  original  share 
with  its  original  rights  unimpaired,  he  now  has  in  addition  to  those 
rights  a  new  bundle  of  rights,  consisting  of  the  right  to  have  an  addi- 
tional $5  retained  as  capital  and  the  right  to  a  portion  of  the  earnings 
and  surplus  to  be  determined  by  the  ratio  between  $5  and  the  total 
issued  capital.  This  change  in  the  stockholder's  rights  is  a  very  real 
one  and  this  addition  to  the  stockholder's  rights  creates  a  very  different 
legal  situation.  After  the  stock  dividend  has  been  issued  and  the  capital 
stock  of  the  corporation  increased,  the  directors  have  thereby  lost  their 
right  freely  to  use  that  portion  of  the  surplus  which  has  been  capital- 
ized. It  cannot  be  used  for  the  payment  of  dividends,  nor  can  it  be 
used  for  the  purchase  of  the  corporation's  own  shares.  The  consent 
of  a  large  proportion  of  the  stockholders  is  now  necessary  in  order  to 
bring  about  a  reduction  of  the  capital  stock  and  re-create  the  surplus.'* 
Furthermore,  in  many  jurisdictions  not  even  with  the  consent  of  the 
stockholders  can  the  capital  stock  be  reduced  unless  approval  be  ob- 
tained from  the  proper  governmental  official.  ^"^  By  capitalization,  the 
surplus  has  thus  become  crystallized.  In  effect,  what  theretofore  was 
distributable  in  dividends  or  otherwise  has  now  become  permanently 
added  to  the  stockholder's  original  investment  in  the  company  and 
the  stock  dividend  is  the  embodiment  of  this  new  right  of  the  stock- 
holder to  have  an  additional  $5  permanently  retained  in  the  company. 

That  this  right  is  a  substantial  one  is  further  shown  by  the  fact 
that  its  coming  into  existence  is  considered  a  justification  for  imposing 
additional  obligations  upon  the  stockholder,  in  that  his  personal  liabil- 
ity for  the  corporate  debts  may  be  thereby  increased.  In  the  case 
of  national  banking  associations,  as  well  as  under  the  laws  of  some 
states,  stockholders  have  been  made  liable  to  the  creditors  of  the  corpo- 
ration to  a  certain  number  of  times  the  par  value  of  the  stock  owned  by 
them.  38 

"5  Fletcher,  Cyclopedia  Corporations   (1917)   §3471. 

"New  York  Stock  Corporation  Law,  Cons.  Laws  (1909)  c.  59,  §64;  Machen, 
Modern  Law  of  Corporations  (1908)  §  643-4.  Under  some  statutes  assent  of 
creditors  is  a  condition  to  reduction,  id.  §  652. 

The  analysis  suggested  is  equally  applicable  to  corporations  having  stock  with- 
out par  value,  for  even  in  such  corporations  a  distinction  is  made  between  capital 
and  surplus  and  a  stock-dividend  transfers  some  preexisting  surplus  into  capital, 
even  though  the  amount  is  small. 

"U.    S.    Comp.    Stat.    (1916)    §9689;    similar    statutes    formerly    existed   in 
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A  stock  dividend  thus  creates  a  new  bundle  of  leg^l  rights,  wholly 
apart  and  distinct  from  those  existing.  The  existing  bundle  of  legal 
rights  is  in  no  way  changed  or  affected  other  than  that  its  value  is  de- 
creased because  of  the  decrease  in  the  proportion  of  surplus  and  earn- 
ings represented  thereby ;  in  this  respect,  however,  the  situation  is  identi- 
cal with  that  of  a  cash  dividend  and  the  simultaneous  sale  of  addi- 
tional stock  either  to  the  stockholder  or  to  the  public.  '•  In  all  other 
respects  the  existing  bundle  of  rights  is  unchanged.  *<* 

Nor  can  it  be  urged  that  at  least  in  the  case  of  a  dividend  in 
common  stock  as  distinguished  from  one  in  preferred  stock,  there  is 
no  income  because  there  is  merely  a  dividing  in  two  of  what  existed 
before.  It  is  of  course  true  that  the  separation  necessary  to  constitute 
income  must  be  something  more  than  a  mere  dividing  of  existing  rights 
into  two  parts,  each  of  which  is  identical  with  the  other  and  each  of 
which  is  one-half  of  the  preexisting  rights.  Such  a  case  of  division 
of  capital  exists  when  the  par  value  of  stock  is  reduced  from  $100  to 
$50  and  the  number  of  shares  doubled.  There  the  stockholder  original- 
ly possessed  a  bundle  of  rights,  chief  of  which  was  the  right  to  have 
$100  kept  as  capital  of  the  company  and  not  to  be  distributed  as  divi- 
dends; he  also  had  the  right  to  a  share  in  the  surplus  of  the  corpora- 
tion measured  by  the  proportion  between  $100  and  the  total  issued 
capital  stock.     After  the  par  value  of  the  stock  has  been  cut  in  two  he 

Kansas  and  Maryland.  The  same  is  also  true  of  National  Farm  Loan  Associations 
under  the  Federal  Farm  Loan  Act,  U.  S.  Comp.  Stat.  (Supp.  1919)  §  9835,  e  (4). 

**  An  illustration  will  make  this  clear :  Two  corporations  have  each  a  surplus 
of  $110  per  share.  Corporation  A  declares  a  5%  stock  dividend  which  brings  the 
surplus  per  share  down  to  $100  and  gives  the  old  stock  100/105  of  future  earn- 
ings. Corporation  B  declares  a  10<%  cash  dividend  and  gives  its  stockholders 
the  right  to  subscribe  to  a  5^^  increase  of  stock  at  its  book  value,  namely,  twice 
par,  which  right  would  presumably  therefore  have  no  market  value.  The  old 
stock  would  then  also  represent  100/105  of  the  future  earnings  and  also  have 
$100  per  share  surplus.  In  the  second  case  it  is  recognized  that  whether  the 
stockholder  exercises  or  waives  his  right  to  subscribe,  he  has  income  to  the 
extent  of  $10  per  share,  in  addition  to  his  preexisting  capital,  and  that  his  old 
rights  exist  unimpaired  though  decreased  in  value.  It  follows  equally  that  in 
the  first  case  the  original  rights  continue  unchanged,  and  that  the  stockholder 
has   in   addition  his   stock   dividend. 

**  The  fact  that  a  stockholder  may,  by  exercising  his  so-called  preemptive 
right,  maintain  his  proportionate  interest  in  the  corporation,  does  not  mean  that 
changing  that  proportionate  interest  cuts  down  his  original  rights.  He  merely 
has  the  privilege  if  the  stock  is  to  be  increased  to  add  to  his  holdings.  If  the 
right  to  subscribe  to  new  stock  is  offered  at  such  a  price  as  to  make  the  right 
itself  have  no  value  and  he  elects  not  to  subscribe,  certainly  his  old  rights  are 
not  thereby  cut  down.  On  the  contrary  he  has  all  his  old  rights,  but  they  are 
row  in  a  corporation  with  an  increased  capitalization  and  therefore  represent  a 
smaller  proportion  of  the  whole.  Where  the  right  to  subscribe  is  at  such  a 
price  that  the  right  itself  has  value,  and  is  sold  by  the  stockholder,  the  same  is 
still  true,  although  in  that  case  the  old  stock  has  decreased  in  value  while  its 
rights  are  unchanged.  In  the  case  of  a  stock-dividend  the  situation  is  no  different, 
as  has  been  pointed  out  above  from  another  aspect,  and  the  old  rights  are  un- 
impaired and  merely  lessened  in  value.  That  this  disregard  of  the  change  of 
proportionate  interest  is  correct  is  further  established  by  a  consideration  of  those 
corporations  where  by  charter  provision  the  stockholder  has  no  preemptive 
right  at  all. 
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now  possesses  two  bundles  of  rights,  each  of  the  same  terms,  namely, 
a  right  to  have  $50  kept  intact  as  capital  and  a  right  to  a  proportion 
of  the  corporate  surplus  measured  by  the  ratio  of  $50  to  the  total  issued 
capital.  The  right  of  the  holder  of  one  share  of  $50  par  value  is  exact- 
ly one-half  of  the  rights  of  the  previous  holder  of  a  $100  share,  and  the 
rights  attached  to  the  two  shares  of  $50  each  when  added  together 
are  equal  to  the  rights  of  the  holder  of  the  original  $100  share.  Be- 
cause of  this  there  has  been  no  income  and  no  separation  of  additional 
rights,  but  merely  a  dividing  in  half  of  existing  rights.  This  situation 
is  entirely  diflferent  from  a  100%  stock  dividend  where,  as  has  been 
shown,  new  rights  separate  from  and  additional  to  the  old  have  been 
created.  *^  While  this  distinction  may  seem  artificial,  it  is  in  fact  funda- 
mental ;  if  separation  is  to  be  used  as  the  test  of  income  the  difference 
between  separation  and  division  is  of  vital  importance  and  the  line  can- 
not be  drawn  at  any  other  point  than  between  a  stock  dividend  and  a 
mere  change  in  the  par  value  of  stock. 

Notwithstanding  this  demonstration  that  separation  exists  in  the 
case  of  a  stock  dividend,  the  reader  may  hesitate  to  admit  that  it  is 
really  income  and  may  still  feel  that  the  recipient  of  a  stock  dividend 
has  received  no  income.  This  feeling  is  ascribable  chiefly  to  the  fact 
that  stock  dividends  are  usually  large  in  amount  and  infrequent,  while 
cash  dividends  are  small  and  regular.  This  fact,  however,  is  accidental. 
Consider  the  case  of  a  corporation  which  for  ten  years  has  annually 
earned  5%  on  its  stock,  but  in  order  to  increase  its  working  capital  has 
throughout  that  period  declared  quarterly  stock  dividends  instead  of 
cash  dividends.  Does  it  trouble  us  to  recognize  that  those  stock  divi- 
dends, provided  they  have  a  market  value,  are  income  as  received? 
In  contrast  take  the  case  of  an  extraordinary  cash  dividend  of  150% 
declared  a  short  time  after  A  has  bought  his  stock,  which  causes  a 
large  decrease  in  the  value  of  the  stock.  Does  it  not  seem  unfair  to 
treat  that  entire  cash  dividend  as  income?     In  other  words,  the  real 

**  The  distinction  between  a  100%  stock  dividend  and  a  cutting  of  the  par 
value  of  stock  in  two  is  further  emphasized  by  considering  the  legal  effects  of  a 
stock  dividend  upon  the  corporation.  Under  the  laws  of  some  jurisdictions  the 
amount  of  money  which  a  corporation  may  borrow  is  limited  in  a  certain  pro- 
portion to  its  capital  stock;  the  increase  in  the  capital  stock  thus  increases  the 
borrowing  power.  Ohio  Genl.  Code  (P.  &  A.,  Supp.  1916)  §8705.  Again,  in 
other  jurisdictions  the  amount  of  preferred  stock  which  a  corporation  may  issue 
is  limited  to  a  certain  percentage  of  the  total  capitalization.  In  those  jurisdictions 
by  issuing  a  stock  dividend,  the  possibility  is  created  of  financing  by  selling 
additional  preferred  stock.  New  Jersey  Corporation  Act,  Sec.  18,  N.  J.  Comp. 
Stat.  (1910)  p.  1608.  Again,  the  right  of  corporations,  especially  public  utilities, 
to  declare  dividends  is  sometimes  limited  to  a  certain  percentage  upon  the 
capital  stock;  the  creation  of  a  stock  dividend  affords  an  opportunity  for  thus 
paying  the  stockholder  greater  dividends.  Bailey  v.  Railroad  Company  (1874) 
22  Wall.  604.  Finally,  in  connection  with  questions  of  income  taxation  itself, 
the  increase  of  capital  stock  may  greatly  benefit  the  corporation.  Thus  under 
the  Income  Tax  Law  of  1913,  38  Stat,  172,  a  corporation  was  allowed  to  deduct 
interest  paid  on  its  indebtedness  to  an  amount  of  such  indebtedness  not  exceeding 
one-half  of  the  indebtedness  together  with  its  capital  stock.     Section  II,  G  (b). 
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ground  for  objecting  to  recognizing  stock  dividends  as  income  is  the 
feeling  that  all  extraordinary  dividends,  whether  in  cash  or  in  stock, 
are  a  part  of  capital  rather  than  income.  This  position  is,  however,  un- 
tenable. If  decreasing  the  value  of  the  stock  were  the  criterion,  since 
every  regular  quarterly  dividend,  when  paid,  leaves  the  stock  worth  less 
than  before,  it  would  follow  that  all  dividends  are  capital  and  not  in- 
come. At  any  rate,  even  if  this  were  not  so,  no  satisfactory  distinction 
can  be  drawn  between  ordinary  and  extraordinary  cash  dividends.  Nor 
can  it  be  urged  that  stock  dividends  are  always  large  and  irregular  and 
cash  dividends  the  contrary :  such  is  not  the  case  and  no  separate  classi- 
fication upon  such  a  ground  is  possible.*^  In  short,  stock  dividends  are 
as  much  income  as  cash  dividends  and  we  cannot  consistently  treat  one 
as  income  and  the  other  not. 

Upon  the  definition  of  separation  suggested  herein  it  follows  that  a 
stock  dividend  is  income  to  its  full  value  even  to  a  stockholder  who 
purchased  his  stock  at  a  date  after  the  surplus  subsequently  capitalized 
by  the  stock  dividend  had  been  in  whole  or  in  part  built  up.  It  is  true, 
as  already  poirted  out,  that  neither  cash  dividend  nor  stock  dividend  is 
necessarily  wholly  a  gain  in  such  a  case.  What  really  occurs  is  that  in 
the  case  of  an  extraordinary  cash  dividend  or  a  stock  dividend,  and  even 
in  the  case  of  an  ordinary  cash  dividend,  simultaneously  a  stockholder 
receives  income  in  the  form  of  dividend  and  has  an  as  yet  unrealized 
loss  on  his  principal.  A  homely  illustration  may  serve  to  bring  this 
point  out  more  clearly.  A  farmer  buys  a  mare  about  to  foal.  The  foal 
is  bom  and  is  sold  by  the  farmer.  The  full  value  of  the  foal  is  income, 
notwithstanding  the  fact  that  the  value  of  the  mare  decreased  to  a  very 
considerable  extent  after  the  foal  was  bom. 

If  the  Supreme  Court's  test  of  separation  is  repudiated  and  the 
definition  suggested  adopted,  the  consequences  resulting  from  that  test, 
as  heretofore  pointed  out,  would  be  avoided  and  a  logical  and  workable 
meaning  would  be  given  to  separation. 


Even  if  the  Supreme  Court's  definition  of  separation  is  retained, 
Istock  dividends  would  be  still  taxable  if  the  corporate  entity  were  to 
^he  ignored  and  the  test  of  separation  then  applied  to  the  corporate  income. 

In  many  cases  courts  have  not  hesitated  to  disregard  the  corporate 

^fiction  and  to  declare  that  in  effect  the  stockholders  are  the  owners  of 

|the  corporate  assets  and  that  the  corporation  is  merely  a  piece  of  ma- 

:hinery  for  that  purpose.  *^    Upon  this  theory  the  l^slature  could  im- 

"  In  many  corporations  small  stock  dividends  are  given  in  addition  to  cash 
dividends  and  with  equal  regularity.  On  the  other  hand  for  a  case  of  an  extra- 
ordinary cash  dividend  of  552 f^^  see  Richmond  v.  Richmond  (1908)  123  App. 
Div.  117,  108  N.  Y.  Supp.  298. 

"See  Piercing  the  Veil  of  Corporate  Entity,  I.  Maurice  Wormser  (1912), 
12  G)i,UMBiA  Law  Rev.  496. 
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pose  a  tax  upon  the  individual  stockholder,  upon  his  pro  rata  share  of 
the  corporate  earnings  during  the  year,  even  though  undistributed.  Since, 
however,  the  stockholder's  ability  to  dispose  of  those  earnings  while 
they  are  a  part  of  the  fluctuating  surplus  is  limited,  it  would  appear 
permissible  and  even  more  consistent  with  the  realization  test  of  income 
to  postpone  imposing  the  tax  until  those  earnings  have  come  more  com- 
pletely into  the  stockholders'  control ;  that  is  to  say,  until  they  are  dis- 
tributed as  cash  dividends  or  capitalized  as  stock  dividends. 

This  view  it  will  be  noted  leads  to  one  qualification  of  the  taxability 
of  stock  dividends:  stock  dividends  which  capitalize  accretion  to  capital 
of  the  corporation  instead  of  earnings,  would  of  course  not  be  income.** 
Subject  to  this  qualification  both  cash  and  stock  dividends  would  be  in- 
come to  their  full  value  irrespective  of  whether  or  not  the  earnings  dis- 
tributed or  capitalized  were  accumulated  before  the  stock  was  bought; 
for  the  dividend  declaration  which  puts  the  income  into  disposable  form 
constitutes  the  final  act  of  realization,  and  is  income  irrespective  of  any 
shrinkage  in  value  of  capital  which  also  results  from  it. 


If  any  one  or  all  of  the  three  propositions  of  Eisner  v.  Macomher 
are  repudiated,  stock  dividends  will  thus  be  taxable.  Such  a  result  will 
be  desirable  for  its  immediate  effects,  as  well  as  for  the  more  far-reaching 
effects  previously  pointed  out. 

By  exempting  stock  dividends  from  taxation,  postponement,  in- 
equality and  even  evasion  of  taxation  result.  Not  only  is  there  a  post- 
ponement of  the  accrual  of  the  tax  from  the  time  when  the  dividend 
is  received  to  when  it  is  sold,  but  when  sold  the  tax  is  imposed  not  on 
the  full  proceeds  but  only  upon  the  gain  over  the  cost  of  the  stock 
sold,  which  is  determined  by  apportioning  the  original  cost  of  the  stock 
upon  which  the  dividend  was  declared.  *'  Accordingly  this  unequal  re- 
sult is  reached :  A  and  B  each  own  the  same  number  of  shares  in  differ- 
ent corporations,  which  they  have  bought  at  par.  A's  corporation  de- 
clares a  100%  cash  dividend  and  gives  A  the  right  to  subscribe  to 
100%  additional  stock  which  A  elects  not  to  exercise.  B's  corporation 
declares  a  100%  stock  dividend  and  B  disposes  of  this  stock  for  cash 
at  par.  As  a  result  of  the  transactions  both  A  and  B  have  received 
identically  the  same  amount  of  cash  and  are  in  all  other  respects  in 
identically  the  same  situation  in  relation  to  their  respective  corporations. 
Yet  A's  taxable  income  is  $100  per  share,  while  B's  taxable  income  is 
only  $50  per  share. 

Moreover,  even  this  postponed  partial  tax  upon  the  sale  may  not 

**This  limitation  would  not  invalidate  existing  income  tax  legislation,  for  no 
attempt  is  made  to  tax  even  cash  dividends  unless  declared  out  of  corporate 
profits  as  distinguished  from  appreciation  in  value  of  corporate  assets.  Revenue 
Act  1918,  Sec.  201  (a)   (1),  U.  S.  Comp.  Stat.  (Supp.  1919)  §6336j^b. 

*•  Regulations  45,  Art  1547. 
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be  received  by  the  government.  As  has  been  pointed  out  above,  through 
the  loophole  in  our  tax  system,  either  by  inter  vivos  or  by  testamentary 
disposition  the  recipient  of  the  stock  dividend  can  transfer  it  to  a  rela- 
tive and  in  such  a  case  the  entire  tax  is  evaded.  The  effect  of  the  stock 
dividend  decision  is  to  extend  this  loophole,  as  well  as  to  make  it  more 
difficult  to  stop  the  loophole,  as  has  been  heretofore  shown. 

Finally,  stock  dividends  should  be  taxed  as  a  matter  of  policy  be- 
cause no  type  of  what  is  ordinarily  considered  as  income  can  be  exempted 
from  taxation  without  creating  a  sense  of  injustice  in  the  community. 
In  common  Wall  Street  parlance  a  stock  dividend  is  spoken  of  as 
"cutting  a  melon".    It  is  undesirable  to  exempt  such  income  from  taxation. 

Ill 

The  consequences  of  the  principles  of  Eisner  v.  Macomher,  which 
follow  necessarily  if  logic  is  adhered  to,  have  been  pointed  out,  and  the 
harmful  nature  of  these  consequences  needs  no  stressing.  The  ad- 
vantages of  repudiating  those  principles  and  treating  stock  dividends 
as  taxable  income  have  also  been  shown. 

Undoubtedly  the  Supreme  Court  will  not  be  consistent  and  will 
avoid  many  of  these  logically  necessary  conclusions  in  one  way  and 
another.  Most  of  them,  however,  unquestionably  cannot  be  dodged, 
nor  can  the  immediate  effects  of  the  decision  be  cured,  without  a  reversal  of 
Eisner  v.  Macomber.  A  direct  reversal  is  not  probable;  the  most 
that  can  be  hoped  for  is  that  this  decision  construing  the  Sixteenth 
Amendment  will  be  followed  by  countless  others  limiting  and  modifying 
the  decision  step  by  step.  At  best  this  cannot  overcome  all  the  conse- 
quences of  the  decision,  and  the  only  complete  solution  is  a  new  amend- 
ment to  the  Constitution  for  the  purpose  of  construing  the  Sixteenth 
Amendment.  Such  an  amendment  should  make  it  possible  for  Con- 
gress, in  its  discretion,  to  use  any  of  the  possible  tests  of  income  and 
to  choose  any  of  the  various  times  when  income  can  be  considered  as 
income.  To  this  end  such  an  amendment  could  not  do  better  than  con- 
tain in  a  preamble  a  reminder  to  the  courts  of  the  principle  enunciated 
by  Chief  Justice  Rugg  in  construing  "income"  in  the  Constitution  of 
Massachusetts : 

"But  in  the  framing  of  constitutions  words  naturally  are  employed 
in  a  compendious  sense  as  expressive  of  general  ideas  ratiier  than  of  the 
fine  shades  of  close  distinctions.  The  simple  and  dignified  diction  of 
our  Constitution  does  not  readily  lend  itself  to  technical  and  narrow 
definition.  Terse  statement  of  governmental  principles  in  plain  lan- 
guage, and  not  amplification  in  the  delicate  niceties  of  words,  charac- 
terizes its  composition."  *^ 

And  it  should  then  define  income  as  used  in  the  Sixteenth  Amendment 
in  the  language  of  that  same  Justice : 

•  Tax  Commissioner  v.  Putnam  (1917)  227  Mass.  522,  528,  116  N.  E.  904. 
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"the  word  'income'  was  there  used  with  the  purpose  of  setting  at  rest 
any  doubt  about  the  full  and  complete  power  of  the  Legislature  to  deal 
with  'income'  as  a  subject  of  taxation.  That  word  was  employed  to 
express  a  comprehensive  idea.  It  is  not  to  be  given  a  narrow  or  con- 
stricted meaning.  It  must  be  interpreted  as  including  every  item  which 
by  any  reasonable  understanding  can  fairly  be  regarded  as  income."  *'' 


New  York  City 
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So  far  as  can  be  ascertained  by  reference  to  the  authorities,  up 
to  and  including  the  fifteenth  century  insanity  was  not  regarded  by  the 
Common  Law  of  England  as  a  ground  for  mitigating  liability  for  the 
payment  of  compensation  to  a  person  who  had  been  injured  in  body 
or  estate  by  a  lunatic.  Fitzherbert  quotes  a  case  which  was  decided 
in  1315  from  which  it  would  appear  that  insanity  did  not  excuse  a  man 
even  for  crimes  committed  by  him  during  an  attack  of  lunacy.  In 
the  case  referred  to  the  man  died  as  a  result  of  self-inflicted  wotmds 
after  he  had  recovered  his  reason  and  his  chattels  were  confiscated  as 
though  he  were  in  his  senses  at  the  time  when  he  committed  the  felony. 
It  is  interesting,  therefore,  to  find  that  Sir  Matthew  Hale,  writing  in 
1787,  explains  that  lunacy  did  not  excuse  a  man  from  liability  to  pay 
damages  in  respect  of  a  civil  wrong  committed  by  him  "because  such  a 
recompense  is  not  by  way  of  penalty,  but  a  satisfaction  for  damage 
done  to  the  party."  ^ 

Bacon  (writing  circ.  1630)  says  in  his  explanation  of  Maxim  XII 
(Receditur  a  placitis  juris,  potius  quant  iniuriae  et  delicta  maneant  »m- 
punita)  that  "a  lunatic  can  have  neither  will  or  malice."  ^ 

It  would  appear  from  Bacon's  statement,  that  there  was  in  the 
corpus  of  the  Common  Law  a  principle  by  which  a  lunatic  was  regarded 
as  not  being  wholly  responsible  for  torts  committed  by  him  during 
insanity. 

The  leading  text-books  on  the  law  of  torts  show  that  there  is  a 
lack  of  authority  upon  the  liability  of  a  lunatic  for  torts ;  ^  in  view  of 
this  fact,  it  is  important  to  note  that  a  statement  of  the  law  of  England 
upon  this  matter  was  made  by  Lord  Esher,  M.  R.,  in  1892  when  in 
Hanhury  v.  Hanbury  *  the  learned  judge  said  that  he  was  "prepared  to 
lay  down  as  the  law  of  England  that  whenever  a  person  did  an  act 
which  is  either  a  criminal  or  a  culpable  act,  which  act,  if  done  by  a 
person  with  a  perfect  mind,  would  make  him  civilly  or  criminally 
responsible  to  the  law,  if  the  disease  in  the  mind  of  the  person  doing  the 
act  was  not  so  great  as  to  make  him  unable  to  understand  the  nature 
and  consequence  of  the  act  which  he  zvas  doing,  that  was  an  act  for 
which  he  could  be  civilly  or  criminally  responsible  to  the  law." 

M  Hale,  Pleas  of  the  Crown  (New  ed.  1778)  c.  1,  pp.  15,  16. 

*  Bacon,  Maximes  of  the  Law  (1630)   XII,  55. 

*This  matter  is  referred  to  by  a  judicial  author,  W.  Markby,  Judge  of  Cal- 
cutta, who  in  Elements  of  Law  (1st  ed.  1871)  131,  says:  "How  far  a  person  who 
is  insane  would  be  held  responsible,  in  courts  of  civil  procedure,  for  his  acts  or 
omissions  independently  of  contract,  is  a  matter  in  which  one  is  surprised  to  find 
our  law  books  nearly  silent". 

*(1892)   8  Times  L.  R.  559.  560. 
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This  is  not  the  only  occasion  upon  which  the  Master  of  the  Rolls 
gave  expression  to  tlie  same  opinion  as  to  the  state  of  the  law  upon  this 
point,  for  in  Emmens  v.  Pottle  (1885)  in  reply  to  a  statement  by  coun- 
sel that  a  lunatic  may  be  liable  for  libel,  he  said,  "That  depends  upon 
whether  he  is  sane  enough  to  know  what  he  is  doing."  ' 

It  is  submitted  that  the  dictum  of  Lord  Esher  (referred  to  above) 
constitutes  a  sound  basis  upon  which  enquiry  may  usefully  be  made. 
With  a  view,  therefore,  to  the  application,  for  the  purposes  of  this 
treatise,  of  the  principle  enunciated  by  the  learned  Master  of  the  Rolls, 
it  is  necessary  that  two  matters  be  considered,  viz. :  ( 1 )  the  essential 
elements  of  the  tort  committed,  and  (2)  the  state  of  mind  of  the 
person  by  whom  the  tort  is  said  to  have  been  committed. 

I.    Trespass 

(1)     Trespass  to  the  person. 

Inasmuch  as  in  the  law  of  tort  a  very  considerable  area  is  covered 
by  trespass,  and  in  view  also  of  a  recent  decision  in  the  courts  of 
New  Zealand,  the  chief  decisions  and  opinions  in  regard  to  this  tort 
are  set  out  for  consideration.    These  are  as  follows: 

(a)  It  is  stated  by  Lord  Bacon  that  "if  a  man  be  killed  by  mis- 
adventure, as  by  an  arrow  at  butts,  this  hath  a  pardon  of  course ;  but  if 
a  man  be  hurt  or  maimed  only,  an  action  of  trespass  lieth,  though  it 
be  done  against  the  party's  mind  and  will,  and  he  shall  be  punished  for 
the  same  as  deeply  as  if  he  had  done  it  of  malice  .  .  .  So  if  an 
infant  within  years  of  discretion,  or  a  madman,  kill  another,  he  shall 
not  be  impeached  thereof ;  but  if  they  put  out  a  man's  eye  or  do  him  like 
corporal  hurt,  he  shall  be  punished  in  trespass."  ^ 

(b)  Sir  Matthew  Hale,  after  enumerating  the  incapacities  or  de- 
fects in  persons  recognized  by  the  law  (among  them  dementia),  states: 
"Ordinarily  none  of  these  do  excuse  those  persons,  that  are  under  them, 
from  civil  actions  to  have  a  pecuniary  recompense  for  injuries  done,  as 
trespass,  batteries,  woundings;  because  such  a  recompense  is  not  by 
way  of  penalty,  but  a  satisfaction  for  damage  done  to  the  party."  "^ 

(c)  In  Weaver  v.  Ward  it  is  stated  that  although  a  lunatic  is  not 
liable  for  a  felony  he  is  yet  answerable  in  trespass  for  an  injury  done 
to  another.  Trespass,  it  is  there  stated,  "tends  only  to  give  damages 
according  to  hurt  or  loss."  * 

(d)  In  Mordaunt  v.  Mordaunt,  Kelly,  C.  B.,  stated:  "It  is  true 
that  a  judgment  of  dissolution  may  operate  as  a  punishment,  but  so 
also  may  any  verdict  or  judgment  in  a  civil  action.     .     .     .     Yet,  in 

•  (1885)   16  Q.  B.  D.  354,  356. 
•7  Works  (Spedding  ed.)  348. 

'  1  Hale,  Pleas  of  Vhe  Crown  (New  ed.  1778)  c.  I,  pp.  15,  16. 

•  (1616)   Hobart  134.  80  Enjf.  Reprints  284. 
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all  or  any  of  these  cases,  insanity  is  no  defence  and  no  bar  to  the  suit, 
and  no  ground  for  a  stay  of  proceedings."  ® 

These  authorities  are  open  to  some  serious  criticism.  In  the  first 
place,  each  of  the  four  English  "authorities"  is  mere  obiter  dictum. 
The  first  two,  as  statements  of  sages  of  the  law,  command  respect,  but 
they  may  properly  be  disregarded  if  they  can  be  shown  to  be  contrary 
to  legal  principle  as  authoritatively  laid  down  by  the  courts. 

With  regard  to  Lord  Bacon's  statement,  it  will  be  noticed  that  he 
expressly  refers  first  to  an  "infant  within  years  of  discretion",  thus 
suggesting  a  possible  qualification  of  the  liability  of  an  infant  which  is 
quite  inconsistent  with  his  general  statement  as  to  the  nature  of  tres- 
pass, and  with  the  unqualified  liability  attributed  to  a  lunatic. 

As  to  Weaver  v.  Ward,  a  perusal  of  the  whole  judgment  will  show 
that  the  statement  regarding  the  liability  of  a  lunatic  is  inconsistent  with 
the  main  conclusion  of  the  judgment. 

"Weaver  brought  an  action  of  assault  and  battery  against  Ward. 
The  defendant  pleaded  that  he  was  amongst  others  by  the  commandment 
of  the  Lords  of  the  Council  a  trained  soldier  in  London  .  .  .  and  so 
was  the  plaintiflF,  and  that  they  were  skirmishing  with  their  musquets 
charged  with  powder  .  .  .  and  as  they  were  so  skirmishing,  the 
defendant  casualiter  et  per  infortuniam  et  contra  voluntatem  suam,  in 
discharging  of  his  piece,  did  hurt  and  wound  the  plaintiflF.  .  .  .  And 
upon  demurrer  for  the  plaintiflF,  judgment  was  given  for  him:  for  though 
it  were  agreed,  that  if  men  tilt  or  tourney  in  the  presence  of  the  King,  or 
if  two  masters  of  defence  playing  their  prizes,  kill  one  another,  that  this 
shall  be  no  felony;  or  if  a  lunatic  kill  a  man,  or  the  like,  because  felony 
must  be  done  animo  felonico:  yet  in  trespass,  which  tends  only  to  give 
damages  according  to  hurt  or  loss,  it  is  not  so;  and  therefore  if  a  lunatic 
hurt  a  man,  he  shall  be  answerable  in  trespass :  and  therefore  no  man  shall 
be  excused  of  a  trespass  (for  this  is  the  nature  of  an  excuse,  and  not  of 
a  justification,  prout  ci  bene  licuit)  except  it  may  be  judged  utterly 
without  his  fault.  As  if  a  man  by  force  take  my  hand  and  strike  you, 
or  if  here  the  defendant  had  said  that  the  plaintiflF  had  ran  across  his 
piece  when  it  was  discharging,  or  had  set  forth  the  case  with  the  circum- 
stances, so  as  it  had  appeared  to  the  Court  that  it  had  been  inevitable,  and 
that  the  defendant  had  committed  no  negligence  to  give  occasion  to  the 
hurt".!*' 

This  decision  was  considered  in  Stanley  v.  Powell  ^^  and  it  was  there 
stated  by  Denman,  J.  when  delivering  judgment  that  "what  Weaver  v. 
Ward  really  lays  down  is  that  *no  man  shall  be  excused  of  a  trespass 
except  it  may  be  judged  utterly  without  his  fault.'  "  If  this  comment  be 
correct,  then  it  is  impossible  to  accept  without  qualification  the  dictum 
as  to  the  liabihty  of  a  lunatic. 

It  was  certainly  not  held  in  Weaver  v.  Ward  that  liability  is  abso- 
lute  in   all  cases   notwithstanding   inevitable   accident,    inasmuch    as    it 

•  (1870)  L.  R.  2  P.  &  D.  103,  142. 
"(1616)   Hobart  134. 
"  [1891]  1  Q.  B.  86,  91. 
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was  laid  down  that  in  trespass  no  man  shall  be  excused  "except  it  may  be 
judged  utterly  without  his  fault."  The  defendant's  plea  was  held  bad 
because  it  only  denied  intention  and  did  not  properly  bring  before  the 
Court  the  question  whether  or  not  the  accident  was  inevitable. 

As  to  the  dictum  of  Kelly,  C.  B.,  when  this  was  cited  by  counsel  in 
the  case  of  Entmens  v.  Pottle}^  Lord  Esher,  M.  R.,  interjected:  "That 
depends  upon  whether  he  is  sane  enough  to  know  what  he  was  doing." 
The  qualification  thus  suggested  is,  it  is  submitted,  supported  by  the 
authorities  to  be  noted,  and  is  consistent  with  the  comment  upon  Weaver 
V.  Ward  quoted  above  from  Stanley  v.  Powell. 

The  question  of  the  liability  of  a  lunatic  for  his  torts  came  directly 
before  the  Supreme  Court  and  Court  of  Appeal  of  New  Zealand  in 
Brennan  v.  Donaghy.  ^^ 

The  following  are  the  main  facts  relating  to  this  case  as  reported  in 
the  New  Zealand  Law  Reports :  Previously  to  the  hearing  of  the  civil 
action,  Brennan  had  been  tried  for  the  same  assault  as  an  attempt  to 
murder  and  had  been  acquitted  on  the  ground  that  he  was  a  lunatic  at  the 
time  of  his  committing  the  offence.  By  the  Criminal  Code  of  New 
Zealand,  a  lunatic  is  a  person  who  is  laboring  under  natural  imbecility  or 
disease  of  the  mind  to  such  an  extent  as  to  render  him  incapable  of  un- 
derstanding the  nature  and  quality  of  the  act  or  omission,  and  of  know- 
ing that  such  an  act  or  omission  was  wrong.  The  jury  found  that  the 
defendant's  insanity  was  absolute  and  that  he  was  incapable  of  any  volun- 
tary act.  The  defence  relied  upon  was  that  an  injury  committed  by  the 
defendant  was,  in  the  light  of  the  facts,  indistinguishable  from  an  unavoid- 
able accident. 

It  was  held  both  in  the  Supreme  Court  and  in  the  Court  of  Appeal 
that  the  lunacy  of  the  defendant  was  not  a  defence.  These  judgments  are 
weighty  authorities,  and  would  be  considered  with  respect  by  any  court 
in  England  or  in  the  Dominions ;  but  it  is  submitted  with  all  deference 
that  they  are  unsatisfactory  in  principle  and  that  the  balance  of  English 
authority  is  against  the  view  which  they  represent.  Sir  Frederick  Pol- 
lock, K.  C,  refers  to  this  decision  as  follows:  "It  has  been  held  in  New 
Zealand  (Brennan  v.  Donaghy)  that  a  lunatic  is  civilly  liable  for  assault 
(presumably,  therefore,  for  any  kind  of  trespass)  even  if  he  is  uncon- 
scious of  the  nature  and  consequences  of  his  acts  and  incapable  of  under- 
standing them.  This,  it  is  submitted,  [decision]  is  erroneous  in  principle 
and  is  not  required  by  any  English  authority.  The  defence  is  not  that 
the  actor  was  insane,  but  that  there  was  no  real  voluntary  act  at  all. 
Liability  can  be  imposed  in  such  a  case  only  upon  the  obsolete  theory  that 
inevitable  accident  is  no  excuse."  ^* 

The  decision  of  the  New  Zealand  courts  was  based,  to  a  very  large 

"  (1885)   16  Q.  B.  D.  354.  356. 
"  (1900)   19  N.  Z.  L.  R.  289. 
^*  Torts   (10th  ed.   1916)   57. 
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extent,  upon  the  American  case  of  IVUliatns  v.  Hays,  where  the  Supreme 
Court  of  New  York  held  that  an  insane  person  is  just  as  responsible  for 
his  torts  as  a  sane  person.  The  Court  admitted,  however,  that  a  lunatic 
is  not  liable  for  those  torts  "in  which  malice,  and  therefore  intention, 
actual  or  imputed,  is  a  necessary  ingredient,  like  libel,  slander,  or  malicious 
prosecution."^'^    Mr.  Justice  Earl  proceeded  as  follows: 

"In  all  other  torts  intention  is  not  an  ingredient,  and  the  actor  is 
responsible,  although  he  acted  with  a  good  and  even  laudable  purpose, 
without  any  malice.  The  law  looks  to  the  person  damaged  by  another 
and  seeks  to  make  him  whole,  without  reference  to  the  purpose  or  the 
condition,  mental  or  physical,  of  the  person  causing  the  damage.  The 
liability  of  a  lunatic  for  his  torts,  in  the  opinion  of  judges,  has  been  placed 
upon  several  grounds.  The  rule  has  been  invoked  that,  where  one  of  two 
innocent  persons  must  bear  a  loss,  he  must  bear  it  whose  act  caused  it. 
It  is  said  that  public  policy  requires  the  enforcement  of  the  liability  that 
the  relatives  of  a  lunatic  may  be  under  inducement  to  restrain  him.  and 
that  tort-feasors  may  not  simulate  or  pretend  insanity  to  defend  their 
wrongful  acts,  causing  damage  to  another.  The  lunatic  must  bear  the 
loss  occasioned  by  his  torts,  as  he  bears  his  other  misfortunes,  and  the 
burden  of  such  loss  may  not  be  put  upon  others."  ** 

In  this  case  the  American  authorities  are  reviewed,  from  which  it 
appears  that  the  American  rule  is  said  to  be  based  upon  the  English  cases 
of  Weaver  v.  Ward  ^"^  and  Cross  v.  Andrews  ^^  neither  of  which  is  an 
authority  for  the  American  doctrine  of  a  lunatic's  responsibility  for  his 
torts.  The  former  case  has  been  dealt  with  above,  and  the  latter  case 
decides  only  that  an  innkeeper  cannot  plead  insanity  as  a  discharge  of 
liability  for  not  keeping  safely  the  goods  of  his  g^est.  "This,"  says  Mr. 
Beven,  "is  manifest  enough:  business  was  carried  on  either  by  or  for 
the  lunatic,  and  in  either  case  he  could  not  avoid  responsibility."  ^" 

The  rule  that  "where  one  of  two  innocent  persons  must  bear  a 
loss,  he  must  bear  it  whose  act  caused  it"  is  not,  in  this  absolute  form,  in 
accordance  with  the  authorities ;  while  the  reasons  of  public  policy  which 
are  put  forward  are  totally  unsupported. 

It  would  seem  that  thQ  learned  Solicitor  General  for  New  Zealand 
(Sir  J.  W.  Salmond)  agrees  with  the  opinion  of  Sir  Frederick  Pollock 
that  the  decision  in  Brennan  v.  Donaghy  20  is  erroneous  in  principle  and 
says  that  the  American  rule  that  a  lunatic  will  be  judged  in  an  action 
for  negligence  exactly  as  if  he  were  sane  seems  much  too  absolute,  ^i 

That  both  of  the  New  Zealand  courts  ignored  the  fact  that  in  tres- 
pass to  the  person  there  must  be  a  voluntary  act  coupled  with  either  in- 
tention or  negligence,  is  manifest  from  a  perusal  of  the  judgments  de- 

"  (1894)   143  N.  Y.  442,  42  Amer.  St.  Rep.  743,  745. 

''Ibid.,  7 AS. 

"(1616)    Hobart  134. 

"(1598)   Cro.  Eliz.  622. 

"Law  of  Negligence  (2nd  ed.  1895)   47. 

*•  (1900)  19  N.  Z.  L.  R.  289. 

"  Salmond,  Uw  of  Torts  (2nd  ed.  1909)  62. 
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livered  by  Conolly,  J.,  in  the  Supreme  Court  and  by  Stout,  C.  J.,  in  the 
Court  of  Appeal. 

According  to  Clerk  and  Lindsell,  the  Common  Law  of  England  is  as 
follows :  "If  a  lunatic  commit  a  trespass  while  in  a  state  of  frenzy  he  will 
not  be  liable  any  more  than  a  sane  person  who  does  a  similar  act  while 
under  the  influence  of  sudden  terror  which  deprives  him  of  all  power  of 
deliberate  choice."  22 

The  chief  authorities  which  can  be  relied  upon  for  the  decision  in 
Brennan  v.  Donaghy  are  the  four  cases  and  opinions  stated  above.  These 
authorities  having  been  considered  earlier,  it  remains  to  consider  the 
authorities  for  the  opinion  that  the  case  of  Brennan  v.  Donaghy  was 
wrongly  decided. 

In  view  of  the  fact  that  there  exists  no  authority  directly  touching 
the  que-stion  of  a  lunatic's  liability,  one  is  compelled  to  turn  to  general 
principles,  in  other  words,  one  must  see  what  view  the  courts  have  taken 
when  the  question  of  the  nature  of  trespass  has  come  before  them.  Now, 
in  the  first  place,  it  is  clear  law,  that  a  man  is  not  liable  for  inevitable 
accident,  but  that,  in  such  a  case,  damage  must  rest  where  it  falls.  Two 
recent  cases  establish  this  beyond  controversy,  zns.: 

(1)  Holmes  v.  Mather.  ^^  In  this  case  the  defendant's  horses, 
while  driven  by  his  servant  in  a  public  highway,  ran  away,  and  became  so 
unmanageable  that  although  the  servant  could  not  stop  them,  he  could, 
to  some  extent,  guide  them.  The  defendant,  who  sat  beside  his  servant, 
was  requested  by  the  latter  not  to  interfere,  and  complied  with  that  re- 
quest. While  trying  to  turn  a  comer  safely  the  servant  guided  the  horses 
so  that,  without  his  intending  it,  they  knocked  down  and  injured  the 
plaintiff  who  was  in  the  highway.  The  jury  found  that  there  was  no 
negligence,  and  it  was  held  that  the  act  of  alleged  trespass  was  not  a 
wrongful  act. 

(2)  Stanley  v.  Powell  ^*.  The  defendant,  who  was  one  of  a  shooting 
party,  fired  at  a  pheasant.  One  of  the  pellets  from  his  gun  glanced  off 
the  bough  of  a  tree  and  accidentally  wounded  the  plaintiff,  who  was  en- 
gaged in  carrying  cartridges  and  game  for  the  party.  It  was  held  that 
a  trespass  to  the  person  is  not  actionable  if  it  be  neither  intentional  nor 
the  result  of  negligence.  Weaver  v.  Ward  ^^  and  other  shooting  cases 
were  fully  considered  by  the  court  with  the  result  that  inevitable  accident 
was  held  to  be  a  good  answer  to  an  action  of  trespass  to  the  person. 

As  stated  above,  this  matter  is  discussed  in  Pollock  on  Torts  2®  and 
the  learned  author  comes  to  the  conclusion  that,  in  spite  of  some  conflict 
in  the  cases,  inevitable  accident  (in  the  popular  sense)  is  a  ground  of 
excuse,   and  he  disagrees   with   the  statements  made   in   argument   by 

"Law  of  Tort  (6th  ed.  1912)   51. 

**  (1875)    L.  R.  10  Exch.  261. 

»*(1891]  1  Q.  B.  86. 

«  (1616)  Hobart  134. 

"  (10th  ed.  1916)   135,  148  et  seq. 
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Erskine  in  the  case  of  The  Dean  of  St.  Asaph  that  "if  a  man  rising  in 
his  sleep,  walks  into  a  china  shop  and  breaks  everything  about  him,  his 
being  asleep  is  a  complete  answer  to  an  indictment  for  trespass ;  but  he 
must  answer  in  an  action  for  everything  he  has  broken".  ^ 

The  learned  author  of  Beven  on  Negligence  in  Lcnv  says  in  con- 
sidering Weaver  v.  Ward  that  "it  is  hard  to  see  why,  in  the  case  of  the 
lunatic,  an  exception  should  be  made  to  the  general  rule  that  one  is  ex- 
cused responsibility  for  the  consequence  of  his  act  if,  in  the  words  of 
the  judgment  in  Weaver  v.  Ward,  it  may  be  judged  utterly  'without  his 
fault' ;  or  supposing  there  be  no  exception,  why  'if  a  man  by  force  take 
my  hand  and  strike  you*,  I  should  not  be  liable ;  while  if  a  lunatic — not 
in  the  sense  of  one  merely  of  defective  intelligence,  but  of  one  wholly 
without  intelligence — hurt  a  man  he  is  answerable."  ^s  The  same  author 
points  out  29  that  in  the  case  of  partial  comprehension  of  his  act  by  the 
lunatic  no  difficulty  can  arise;  while  in  the  case  of  utter  irresponsibility, 
where  alone  the  point  can  arise,  the  lunatic  would  in  most  cases  be  able 
to  do  harm  only  through  the  neglect  of  some  responsible  agent  who  would 
be  answerable  in  propria  persona.  The  injured  person  would,  therefore, 
not  be  without  a  remedy  even  where  the  lunatic  is  not  to  blame ;  in  most 
cases  the  remedy  against  the  responsible  authorities  of  an  asylum,  or  in 
the  case  of  patients  under  private  control,  against  him  in  whose  control 
they  are,  would  be  ample. 

If  we  turn  next  to  the  reason  why  a  man  is  not  liable  for  damage 
which,  though  caused  by  his  act,  is  yet  the  result  of  inevitable  accident 
in  the  popular  sense,  we  are  driven  to  the  conclusion  reached  by  Mr. 
Justice  Holmes  after  consideration  of  the  authorities,  that  the  law  does, 
in  general,  determine  liability  by  blameworthiness  subject  to  the  limita- 
tions that  minute  differences  in  character  are  not  allowed  for  and  that 
the  standards  by  which  the  law  measures  a  man's  conduct  are  neces- 
sarily external.  ^° 

If  Sir  Frederick  Pollock  and  Mr.  Justice  Holmes  be  right, — and  it 
must  be  borne  in  mind  that  their  views  are  not  based  upon  theory  only, 
but  upon  a  close  investigation  of  the  authorities, — then  it  is  impossible 
to  resist  the  conclusion  that  unsoundness  of  mind  of  such  a  degree  as 
to  prevent  the  defendant  from  knowing  what  he  was  doing,  is  a  valid 
defence  to  an  action  of  trespass.  In  what  respect  should  the  act  of  a 
madman  differ  in  consequence  to  him  from  that  of  a  sleepwalker?  Or 
from  that  of  a  perscJn  who  is  seized  with  a  fit  and  in  consequence  falls 
through  a  shop  window?  Or  again,  why  should  a  distinction  be  drawn 
between  external  compulsion — as  in  the  hypothetical  case  put  at  the  end 
of  the  judgment  in  Weaver  v.  Ward — and  total  absence  of  a  controlling 

*'  (1814)  21  How.  St.  Tr.  847,  1022. 

"  1  Beven,  Negligence  in  Law   (2nd  ed.   1895)    54. 

''Ibid.,  54. 

"r/te  Common  Law  (1881)   111. 
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mind?  Wood  Renton  commenting  on  Weaver  v.  Ward  says:  "If  an 
exception  is  to  be  made  in  favor  of  compulsion,  it  is  difficult  to  see  on 
what  principle  its  extension  to  total  incapacity  can  be  resisted" ;  *i  and 
it  is  submitted — and  the  statement  is  supported  by  the  language  used  by 
Lord  Esher  in  Hanbury  v.  Hanbury  ^^ — that  such  incapacity  would  be 
a  valid  defence  in  any  action  based  on  tort. 

With  regard  to  the  English  authorities,  it  will  be  seen  that  the  de- 
cision of  the  New  Zealand  courts  in  Brennan  v.  Donaghy  "'  is  based  upon 
numerous  dicta,  all  of  which,  however,  are  expressly  or  impliedly  founded 
upon  the  theory  that  in  trespass  intention  is  wholly  immaterial,  and  that 
the  law  aims  simply  at  giving  compensation  for  damage  done.  Such  a 
theory  is  contrary  to  the  latest  decisions  of  the  English  courts,  and  is 
against  legal  principle  as  laid  down  by  high  authorities.  Sir  Frederick 
Pollock  states  definitely  that,  if  there  be  no  voluntary  act,  there  can  be 
no  trespass.  '* 

With  reference  to  the  foregoing  statement  of  Sir  Frederick  Pollock, 
it  may  be  observed  that  in  many  cases  of  hypnotism  persons  have  been 
known  to  perform  various  acts  the  nature  of  which  demonstrates  clearly 
that  the  "subjects"  were  completely  devoid  of  the  power  of  controlling 
or  of  directing  their  acts."^  According  to  the  decision  in  Brennan  v. 
Donaghy,^^  however,  a  hypnotized  person  would  be  held  responsible 
for  torts  committed  by  him  while  in  this  condition  of  ^Majt-somnam- 
bulism.  It  is  submitted  that  by  no  rule  of  the  Common  Law  of  England 
could  liability  be  imposed  in  such  a  case.  While  it  is  admitted  that  there 
may  be  practical  difficulties  of  proving  the  fact  of  hypnotism,  the  possi- 
bility of  the  commission  of  torts  by  hypnotized  persons  is  a  contingency 
with  regard  to  the  legal  result  of  which  the  law  should  be  able,  on  prin- 
ciple, to  deal. 

It  should  be  borne  in  mind  that  the  conclusion  arrived  at,  viz.,  that 
a  lunatic  cannot  be  held  liable  for  trespass,  can  apply  only  where  the 
lunatic  is  so  insane  as  to  be  incapacitated  totally  from  knowing  what  he 
was  doing  or  from  knowing  that  his  action  was  wrong.  The  strictest 
proof  of  the  existence  of  such  a  state  of  mind  must  be  insisted  upon  by 
the  law,  but  in  cases  where  total  incapacity  has  been  established  to  the 
satisfaction  of  the  court  (as  has  been  shown  was  the  case  in  Brennan 
V.  Donaghy)  insanity  ought  to  be  admitted  as  a  valid  defence  to  an 
action  of  trespass.  If  insanity  be  a  valid  defence  to  3,n  action  of  trespass 
to  the  person,  it  ought  to  be  also  a  valid  defence  to  an  action  of  trespass 
to  land  and  to  goods. 

*^  Law  of  and  Practice  in  Lunacy   (1st  ed.)   64. 

"  (1892)  8  Times  L.  R.  559,  560. 

••  (1900)  19  N.  Z.  L.  R.  289. 

**  Pollock,  Law  of  Torts   (10th  ed.  1916)   39. 

"  Dr.  Hack  Tuke,  Sleep-walking  and  Hypnotism,  51   et  seq. 

••  (1900)   19  N.  Z.  L.  R.  289. 
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(2)  Trespass  to  Land. 

The  question  of  responsibility  of  a  lunatic  for  trespass  having  been 
fully  considered  above  under  the  heading  of  "trespass  to  the  person", 
where  it  has  been  shown  that  inevitable  accident  is  a  good  defence  to  an 
action  for  assault,  there  is  no  need  to  deal  at  length  with  trespass  to 
land.  It  is  instructive,  however,  to  notice  that  in  an  American  case  it 
was  held  that,  where  a  boy  ran  into  his  employer's  shop  in  order  to  escape 
from  a  man  who  was  pursuing  him  with  a  pickaxe,  and  in  so  doing 
accidently  knocked  out  the  faucet  from  a  cask  of  wine,  and  thus  caused 
a  quantity  of  wine  to  be  wasted,  his  pursuer,  not  the  boy,  was  liable  for 
the  damage  sustained  by  the  shopkeeper.  ^"^ 

Similarly,  a  lunatic  who  is  so  deluded  that  he  has  no  concept  of 
private  property  would  seem  not  to  be  liable  for  trespass  committed  by 
him  while  under  the  influence  of  his  delusion.  From  the  point  of  view 
of  the  owner  of  the  land,  the  trespass  of  such  a  lunatic  is  merely  the 
result  of  inevitable  accident  and  the  damage  lies  where  it  falls. 

(3)  Trespass  to  Goods. 

The  fact  that  inevitable  accident  is  a  lawful  excuse  to  an  action 
for  trespass  to  goods  as  well  as  to  trespass  to  the  person  would  seem 
to  be  a  reason  for  the  exemption  of  lunatics  from  liability  for  trespass 
to  goods  when  the  act  constituting  the  trespass  is  that  of  a  person  whose 
mind  is  so  diseased  that  he  is  incapable  of  wrongful  intention  or  of  exer- 
cising ordinary  human  foresight  and  care.  In  other  words  where  the 
mental  defect  is  so  great  that  the  act  complained  of  is  that  of  a  mere 
automaton,  it  would  seem  that,  by  analogy  to  the  cases  on  inevitable 
accident  considered  above,  a  lunatic  would  not  be  liable  for  trespass  to 
goods  committed  during  such  insanity. 


II.    Actions  on  the  Case 


(1)  Defamation. 


(A)  Lihel 

According  to  Clerk  and  Lindsell  "^  whether  a  lunatic  can  be  sued 
for  libel  would  seem  to  depend  upon  the  question  whether  he  was  insane 
upon  the  subject  to  which  the  libel  related ;  if  he  were  insane,  then,  pre- 
sumably, he  would  not  be  liable,  inasmuch  as  liability  in  libel  depends 
upon  either  an  actual  or  implied  consciousness  that  the  matter  published 
is  defamatory :  in  other  words,  if  a  person  be  so  far  out  of  his  mind  that 
he  does  not  know  what  he  is  doing,  he  cannot  be  said  to  act  intentionally, 
and  therefore  cannot  be  responsible  for  any  defamatory  matter  which 
he  may  publish. 

In  view  of  the  fact  that  an  infant  occupies  a  privileged  position 
both  by  Statute  and  at  Common  Law,  on  the  ground  that  his  mind  is 


"  Vandenhurgh  v.  Truax  (N.  Y.  1847)  4  Denio  464. 
"Lait-  of  Torts   (6th  ed.   1912)    51. 
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undeveloped,  consideration  is  now  given  to  the  analogy  which  exists  be- 
tween the  liability  for  libel  of  an  infant  and  that  of  a  lunatic,  in  whose 
case  the  mind  is  impaired  to  such  an  extent  that  for  many  purposes  he 
is  more  lacking  in  mental  capacity  than  an  infant,  even  though  the  latter 
be  a  child  of  tender  years. 

The  general  law  relating  to  the  torts  of  infants  is  that  they  are 
liable  if  they  are  old  enough  to  know  that  what  they  were  doing  is  wrong; 
thus,  a  child  of  tender  years  would  not  be  held  liable  for  defamatory 
words  published  by  him.  In  the  same  way,  if  it  were  shown  that,  at 
the  time  of  committing  the  alleged  libel,  the  defendant  was  so  insane  as 
to  be  unable  to  understand  the  nature  of  his  acts,  and  that  he  was  in- 
capable of  malice,  it  would  seem  that  these  circumstances  would  amount 
to  such  a  valid  excuse  as  would  bring  the  case  within  the  definition  laid 
down  by  Baron  Parke.  In  other  words,  a  lunatic  would  appear  not  to 
be  liable  for  publishing  a  false  statement  which  he  believed  to  be  true, 
and  in  regard  to  the  publication  of  which  there  was  in  fact  no  real 
voluntary  act  at  all. 

Furthermore,  all  mental  experts  are  agreed  that  a  person  cannot  be 
said  to  know  and  to  intend  the  natural  and  probable  consequence  of  his 
acts  if  his  mind  be  so  diseased  as  to  render  him  incapable  of  regarding 
facts  as  they  really  are. 

Dr.  Mercier  states  that  persons  suffering  from  the  common  form 
of  epilepsy  known  as  petit  tnal  have  been  known  suddenly  to  become 
entirely  unconscious,  and,  while  in  this  unconscious  condition,  to  have 
walked  for  a  considerable  distance,  climbed  over  stiles,  got  through  gates, 
avoided  passing  carts,  and  even  answered  when  spoken  to.  ^®  It  is  sub- 
mitted that  by  no  rule  of  the  Common  Law  of  England  would  a  man  be 
held  responsible,  either  civilly  or  criminally,  for  wrongful  acts  done  by 
him  while  in  this  condition,  inasmuch  as  in  respect  of  acts  done  while 
under  the  influence  of  disease  such  as  this  the  actor  can  have  no  wrongful 
intention :  in  other  words,  such  a  man  can  have  no  mens  tea  while  he  is 
in  the  condition  described  above.  The  state  of  the  mind  of  a  lunatic 
who  does  not  know  what  he  is  doing  is  precisely  analogous  to  that  of  the 
patient  suffering  from  petit  mal. 

If  the  particular  form  of  insanity  from  which  a  person  is  suffering 
be  characterized  by  an  entire  absence  of  the  capacity  of  intention,  it  would 
seem  that  a  lunatic  would  not  be  held  liable  for  defamation.  This  would 
appear  to  be  supported  by  the  dictum  of  Lord  Esher.  who  in  Emmens  v. 
Pottle  said  that  "a  lunatic  may  be  liable  for  a  libel  but  only  if  he  be  sane 
enough  to  know  what  he  is  doing."  *•* 

In  conclusion,  it  would  appear  that  from  a  careful  consideration  of 
the  elements  which  constitute  defamation  and  by  analogy  to  the  cases 
of  epileptics  and  of  infants  of  tender  years,  a  lunatic  is  prima  facie  in- 

**  Sanity  and  Insanity,  102. 

*•  (1885)   16  Q.  B.  D.  354.  356. 
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capable  of  committing  libel.  Whether  or  not  the  particular  form  of  the 
insanity  from  which  the  patient  is  suffering  is  such  as  to  render  him 
irresponsible  through  want  of  mind  is  a  question  of  fact  which  in  each 
case  would  require  to  be  determined  by  the  jury  or  by  the  court  with 
or  without  the  assistance  of  expert  medical  witnesses. 

(B)  Slander. 

The  observations  made  above  with  regard  to  the  liability  of  a  lunatic 
for  libel  apply,  mutatis  mutandis,  to  slander. 

(2)  Malicious  Prosecution. 

In  the  tort  of  malicious  prosecution,  the  existence  of  an  indirect  and 
improper  motive  on  the  part  of  the  defendant  is  a  necessary  factor  in  order 
to  make  him  responsible.  In  other  words,  the  plaintiff  cannot  succeed  in 
his  action,  unless  he  can  show  that  the  defendant  acted  without  reasonable 
and  probable  cause.  Inasmuch,  therefore,  as  the  essence  of  this  tort  is  the 
presence  of  malice  or  the  absence  of  reasonable  and  probable  cause,  it 
would  appear  that  where,  through  lack  of  understanding,  (i.  e.,  either 
through  the  mind's  being  undeveloped,  as  in  the  case  of  a  child  of  tender 
years,  or  being  impaired,  as  in  the  case  of  a  lunatic)  neither  malice  nor  im- 
proper motive  can  be  present,  the  defendant  would  not  be  held  liable  for 
malicious  prosecution. 

(3)  Deceit. 

From  an  examination  of  the  elements  of  the  tort  of  deceit, 
it  appears  that  without  guilty  intention  there  is  no  cause  of  action. 
A  child  of  tender  years,  by  reason  of  the  undeveloped  state  of  his  mind, 
would  appear  to  be  incapable  of  that  dolus  (unlawful  intention)  without 
which  there  can  be  no  deceit.  Similarly,  it  would  appear  that  where  the 
defendant  is  so  insane  as  to  be  incapable  of  forming  any  intention  at  all, 
he  would  not  be  held  liable  for  damage  sustained  by  a  person  who  had 
acted  upon  his  statements. 

Furthermore,  it  may  be  mentioned  that  the  only  ground  upon  which 
corporations  (which  have  no  mind)  have  been  held  liable  for  fraud  is 
where  the  above  mentioned  conditions  have  been  complied  with  by  a 
duly  authorized  agent  of  the  corporation.  "*^  By  analog}',  where  a  lunatic 
is  so  diseased  as  to  have  lost  the  power  of  reason,  (t.  e.  where  he  has  no 
mind)  it  would  seem  that  he  would  be  incapable  of  committing  a  fraud. 

(4)  Negligence. 

Negligence  exists  where  the  defendant  has  failed  to  perform 
such  duty  as  the  circumstances  of  the  case  placed  upon  him,  and 
to  this  extent,  there  must  have  been  either  recklessness  as  to  the 
consequences  of  the  omission  or  there  must  have  been  wilful  intention 
on  the  part  of  the  defendant  not  to  take  such  steps  to  avoid  damage  as 

*'Barwick  v.  English  Joint  Stock  Bank   (1867)  L.  R.  2  Exch.  259. 
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would  have  been  taken  by  an  average  prudent  man.  In  other  words, 
liability  is  based  upon  the  assumption  that  the  defendant  is  capable  of 
being  "guided  upon  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs."  It  would  appear  to  follow,  therefore,  that 
a  child  of  tender  years  would  not  be  liable  for  acts  or  omissions  which 
in  the  case  of  a  person  of  full  age  would  amount  to  negligence.  *2  By 
analogy  to  the  child  of  tender  years  (whose  incapacity  is  based  upon  his 
want  of  mind,)  a  lunatic  whose  mind  has,  through  disease  or  accident, 
become  defective  would  not  seem  to  be  liable  for  actionable  negligence 
inasmuch  as  he  has  no  capacity  for  acting  as  a  prudent  man. 

Furthermore,  the  law  requires  that  a  person  who  is  under  a  duty 
to  another  shall,  in  conducting  his  affairs,  be  bound  to  foresee  that  harm 
will  result  from  his  conduct.  Consequently,  he  is  liable  for  any  damage 
which  may  result  from  his  failure  to  exercise  such  foresight,  provided 
the  damage  is  not  too  remote.  In  other  words,  the  defendant  is  under 
a  duty  to  foresee  whatever  a  prudent  and  intelligent  man  would  have 
foreseen. 

According  to  Sir  Frederick  Pollock**  liability  in  tort  may  be  said 
to  rest,  to  a  large  extent,  upon  the  maxim,  "every  man  is  presumed  to 
intend  the  natural  consequences  of  his  acts."  In  the  words  of  Bayley 
J.  in  The  King  v.  Harvey,^*  "a  party  must  be  considered,  in  point  of 
law,  to  intend  that  which  is  the  necessary  and  natural  consequence  of 
that  which  he  does." 

The  law  has  recognized  that  children  of  tender  years  are  incapable 
of  exercising  the  amount  of  care  and  caution  which  is  demanded  of  an 
adult  of  normal  mental  capacity.*'  By  analogy,  it  is  concluded  that  a 
lunatic  whose  mind  is  so  diseased  as  to  preclude  him  from  foreseeing 
any  of  the  consequences  of  his  acts  would  not  be  held  liable  for  the  re- 
sults of  his  negligence,  inasmuch  as  he  is  incapable  of  that  knowledge 
(or  foresight)  to  which  Mr.  Justice  Holmes  attaches  so  much  importance 
in  the  determination  of  liability  in  cases  of  alleged  negligence.  ** 

A  fortiori  where  a  lunatic  is  incapable  of  knowing  what  he  is  doing, 
i.  e.  where  he  is  not  a  responsible  being  at  all,  he  would  appear  not  to 
be  liable :  the  result  in  such  a  case  being  that  the  person  damaged  through 
the  act  or  omission  of  the  lunatic  would  be  in  a  position  analogous  to 
that  of  a  person  who  has  suffered  damage  through  inevitable  accident, 
consideration  of  which  follows. 

Inevitable  Accident 

The  question  of  liability  for  damage  caused  by  inevitable  accident 

**  Cooke  V.  Midland  G.  W.  Ry.  of  Ireland  [1909]  A.  C.  229. 

**Law  of  Torts  (10th  ed.  1916)  34. 

**  (1823)  2  B.  &  C.  257,  264. 

*' Cooke  V.  Midland  G.  W.  Ry.  of  Ireland  [1909]  A.  C.  229. 

**r/»e  Common  Law  (1881)  147. 
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was  fully  considered  in  Stanley  v.  Powell  *''  where  it  was  held  that  a 
sportsman  was  not  liable  for  the  damage  sustained  by  a  beater  who  lost 
the  sight  of  an  eye  as  a  result  of  a  bullet's  glancing  off  a  tree  and  striking 
the  eye ;  the  ratio  decidendi  was  that  the  act  complained  of  was  uninten- 
tional and  was  not  due  to  the  negligence  of  the  sportsman. 

In  the  case  of  McDonald  v.  Snelling,  **  A,  by  careless  driving  of  his 
horses,  ran  his  carriage  into  B's  carriage  and  so  frightened  B's  horses 
that  they  ran  into  the  carriage  of  C,  with  the  result  that  damage  was 
done  to  C  and  to  his  carriage.  In  this  case  B's  failure  to  manage  his 
horses  was  due  to  their  being  taken  out  of  his  control  through  the  negli- 
gence of  A.  It  was  held  that  B  was  not  liable  inasmuch  as  his  action 
was  involuntary  and,  therefore,  not  independent. 

Similarly,  it  would  seem  that  where  the  driver  of  a  carriage  sud- 
denly went  mad  and,  while  insane,  drove  so  negligently  that  another  user 
of  the  highway  sustained  damage,  the  lunatic  while  being  under  an  abso- 
lute duty  to  drive  his  carriage  properly  has  ceased  to  be  guided  "upon 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs",  and  would,  consequently,  appear  not  to  be  liable.  In  the  second 
place,  the  man  who  uses  the  public  highway  does  so  at  his  peril ;  i.  e. 
he  must  take  the  risk  of  sustaining  damage  from  causes  which  are  in- 
cluded under  the  term  "inevitable  accident". 

From  the  foregoing  considerations,  it  would  appear  that  a  lunatic 
may  not  be  liable  for  damage  caused  by  his  inability,  through  no  imme- 
diate fault  of  his  own,  to  act  in  a  rational  way.  In  certain  cases  of  in- 
sanity the  lunatic  is  no  more  or  less  than  an  automaton;  and,  as  such, 
would  be  unaffected  by  those  mental  considerations  to  which  the  law 
requires  a  man  to  pay  heed  at  his  peril.  It  is  concluded,  therefore,  that 
a  lunatic  of  this  and  of  similar  type  would  not  be  held  answerable  for 
those  acts  or  omissions  which  in  a  normal  person  would  amount  to  ac- 
tionable negligence. 

The  general  purpose  of  the  law  of  Tort  is  to  secure  a  man  indemnity 
against  certain  forms  of  harm  to  person,  reputation  or  estate,  not  because 
they  are  mala  in  se  but  because  they  are  injuries  to  the  person  concerned. 
On  the  other  hand,  the  law  presumes  or  requires  a  man  to  possess  ordi- 
nary capacity  to  avoid  harming  his  neighbors,  unless  a  clear  and  mani- 
fest incapacity  is  shown :  but,  on  the  other  hand,  the  law  does  not,  in 
general,  hold  him  liable  for  unintentional  injury,  unless,  possessing  such 
capacity,  he  might  and  ought  to  have  foreseen  the  danger;  or,  in  other 
words,  unless  a  man  of  ordinary  intelligence  and  forethought  would  have 
been  to  blame  for  acting  as  he  did.  Any  legal  standard  fixed  for  the 
purpose  of  determining  liability  in  cases  of  tort  must,  in  theory,  be  one 
which  would  apply  in  similar  circumstances  to  all  men  not  specially  ex- 
cepted.   In  practice,  no  doubt,  one  man  may  have  to  pay  damages,  while 

*•  [1891]  1  Q.  B.  86. 

•  (Mass.  1867)  14  Allen  290. 
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another  may  escape,  according  to  the  different  feelings  of  different 
juries:  but  all  that  this  demonstrates  is  that  the  law  does  not  perfectly 
accomplish  its  ends  because  human  intelligence  is  not  perfect. 

These  principles  are  well  illustrated  in  the  case  of  contributory  negli- 
gence. Now  the  law  admits  of  exceptions  to  the  rule  that  every  man  is 
presumed  to  possess  ordinary  capacity  not  only  to  avoid  doing  harm  to 
his  neighbors  but  also  to  avoid  being  harmed  by  his  neighbors;  so  that 
when  a  man  has  a  distinct  defect  of  such  a  nature  that  all  can  recognize 
it  as  making  certain  precautions  impossible,  he  will  not  be  held  answer- 
able for  not  taking  them. 

In  other  words,  the  law  recognizes  that  people  suffering  from  lame- 
ness, blindness  or  deafness  cannot  exercise  that  care  which  an  ordinary 
person  would  take  with  a  view  to  the  avoidance  of  threatened  injury 
arising  out  of  another's  negligence.  Thus,  a  lame  man  would  not  be 
precluded  from  obtaining  damages  in  respect  of  injuries  received  if 
owing  to  his  disability,  he  was  unable  to  avoid  being  knocked  down  by 
a  motor  car  which  had  got  out  of  control. 

Similarly,  a  blind  man  proceeding  along  the  footpath  would  not  be 
guilty  of  contributory  negligence  if  he  failed,  through  his  infirmity,  to 
avoid  a  collision  with  a  cart  which  had  been  backed  on  to  the  pavement.  *® 

It  is  clear  then  that  a  blind  man  is  not  required  to  see  at  his  peril : 
he  is,  no  doubt,  bound  to  consider  his  infirmity  in  regulating  his  actions, 
yet,  if  he  properly  find  himself  in  a  certain  situation,  the  neglect  to  take, 
precautions  requiring  eyesight  would  not  prevent  him  from  recovering 
damages  in  respect  of  an  injury  to  himself,  and,  presumably,  would  not 
make  him  liable  for  injuring  another  person,  so  long  as  he  was  not 
culpably  negligent  by  omitting  to  take  such  precautions  as  even  a  blind 
man  may  reasonably  be  expected  to  take.  On  the  same  principle,  a  deaf 
man  is  not  required  to  hear  at  his  peril,  although  he  may  suffer  damage 
through  his  defect.  '^^ 

The  Law  of  England  appears  to  require  that,  in  cases  where  he  is 
the  plaintiff,  an  infant  of  tender  years  is  bound  to  take  only  those  pre- 
cautions of  which  such  an  infant  is  capable:  the  same  principle  may 
properly  be  applied  in  cases  where  he  is  the  defendant.  In  other  words, 
an  infant  is  liable  only  in  cases  where  he  is  old  enough  or  intelligent 
enough  to  know  better  than  to  do  the  acts  complained  of. 

It  would  appear  to  follow,  therefore,  that  where  a  lunatic  sustained 
injury  through  his  inability  to  exercise  the  care  and  skill  required  by 
the  general  rule  of  the  law,  and  thus  directly  contributed  to  the  injury, 
he  would  not  be  precluded  from  recovering  compensation  any  more  than 
a  child  of  tender  years  would  be  in  similar  circumstances,  the  duty  to 

"Pollock,  Law  of  Torts  (10th  ed.  1916)  478;  Holmes,  The  Common  Law 
(1881)  107  et  seq. 

"'Skelton  V.  L.  &  N.  W.  Ry.  (1867)  L.  R.  2  C.  P.  631. 
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exercise  proper  care  lying  upon  the  person  through  whose  negligence 
in  the  first  instance  the  plaintiff  suffers  damage. 

Inasmuch  as  the  law  has  recognized  exceptions  to  the  general  rule 
operative  in  cases  of  tort,  it  is  instructive  to  make  a  comparison  between 
the  liability  of  a  corporation  and  that  of  a  lunatic  in  respect  of  torts. 

A  corporation  aggregate  has  no  personality,  has  no  mind  or  will, 
and  therefore  can  act  only  through  its  agents.  Upon  the  principles  em- 
bodied in  the  maxims  respondeat  superior  and  qui  facit  per  alium  facit 
per  se,  it  has  been  decided  that  a  corporation  may  be  held  liable  for 
trespass,^^  for  trover  ^2  and  for  libel.^'  There  seems  to  have  been 
some  difficulty  in  determining  whether  a  corporation  could  be  held  liable 
for  torts  which  involve  malice :  it  was  held,  however,  in  Citizens'  Life  As- 
surance Co.  V.  Brown  '*  that  a  corporation  would  not  be  held  to  be  in- 
capable of  malice  so  as  to  be  relieved  of  liability  for  malicious  libel  in 
respect  of  a  statement  published  by  one  of  its  servants  acting  in  the 
course  of  his  employment. 

Inasmuch  as  a  lunatic  cannot,  during  the  continuance  of  his  in- 
sanity, effectively  appoint  an  agent,  ^^  it  would  seem  that  if  it  be  shown 
that  he  is  in  a  position  analogous  to  that  of  a  corporation  (having  no 
mind  or  will  of  his  own)  he  cannot  be  held  liable  for  his  torts. 

It  is  instructive  also  to  compare  the  liability  of  an  infant  for  tort 
with  that  of  a  lunatic.  The  liability  of  an  infant  old  enough  to  earn 
his  living  was  considered  in  a  case  decided  in  1794  where  it  was  held 
that  an  action  for  money  had  and  received  would  lie  against  an  infant 
to  recover  money  which  he  embezzled.  Lord  Kenyon  stated,  in  deliver- 
ing judgment,  that  infants  were  liable  for  actions  ex  delicto  though  not 
ex  contractu.  ^^ 

In  the  well  known  cases  of  Burnard  v.  Haggis,^"^  In  re  Seager,^^ 
and  Coivern  v.  Nield,^^  the  infant  had  reached  years  of  discretion ;  that 
is  to  say,  he  was  of  sufficient  age  to  be  employed  by  others  although  he 
was  under  legal  disability  by  reason  of  his  youth.  In  no  case,  however, 
has  an  infant  of  tender  years  been  held  responsible  by  an  English  court 
for  tortious  acts  committed  by  him.  The  reason  would  seem  to  be  that 
where  an  infant  is  lacking  in  mental  development  he  is  not  answerable 
for  his  delictual  acts.  Two  cases  are  cited  below  which  show  conclusively 
that  infants  of  tender  years  axe  not  precluded  by  the  general  rule  of 
contributory  negligence  from  recovering  damages  in  respect  of  injuries 
sustained  by  them  as  a  result  of  the  neghgence  of  the  defendant 

"Maund  v.  Monmouthshire  Canal  Co.    (1842)   4  Man.  &  G.  452. 

"  Yarborough  v.  Bank   of  England    (1812)    16  East  6. 

"  Whitfield  V.  S.  E.  Ry.  (1858)  El.  B.  &  E.  115. 

"[1904]   A.   C.   423. 

"Elliot  V.  Ince  (1857)  7  De  G.  M.  &  G.  ♦475. 

"Bristow  V.  Eastman  (1794)   1  Esp.  172. 

"  (1863)  14  C.  B.  (N.  s.)  45. 

»  (1889)  60  U  T.  665. 

"  [1912]  2  K.  B.  419. 
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While  an  infant  not  of  tender  years  may  be  held  responsible  for  his 
torts,  an  infant  of  tender  years  who  has  not  reached  an  age  when  he 
can  be  expected  to  exercise  caution  in  avoiding  physical  danger,  is  not 
prevented  from  recovering  damages  in  respect  of  injury  sustained  by 
him  through  the  negligence  of  others,  although  he  himself  may  have 
been  guilty  of  acts  or  omissions  which  in  the  case  of  an  adult  would 
amount  to  contributory  negligence.  ®® 

The  absence  of  cases  to  the  point  would  seem  to  show  that  just  as 
an  infant  of  tender  years  is  not  responsible  for  contributory  negligence, 
so  is  he  not  responsible  for  actionable  negligence  and  for  other  torts. 

By  analogy,  a  lunatic  whose  mind  is  proved  to  be  in  a  state  similar 
to  that  of  an  infant  of  tender  years,  would  seem  not  to  be  responsible 
for  his  torts.  It  appears  that  Austin  took  a  similar  view  for  in  his 
twenty-sixth  Lecture,  when  dealing  with  certain  aspects  of  the  maxim 
ignorantia  iuris  neminem  excusat,  he  says  that  an  infant  or  an  insane 
person  is  exempted  from  liability  not  because  he  is  an  infant  or  be- 
cause he  is  insane,  but  because  it  is  inferred  from  his  infancy  or  in- 
sanity that  the  alleged  wrong  was  not  the  consequence  of  unlawful 
intention  or  inadvertence. 

"It  is  inferred,"  he  says,  "from  his  infancy  or  insanity,  that 
at  the  time  of  the  alleged  wrong,  he  was  ignorant  of  the  law,  or 
(what  in  eflFect  is  the  same  thing)  was  unable  to  remember  the 
law.  Or  (assuming  that  he  had  known,  and  was  able  to  remember 
the  law)  it  is  inferred  that  he  was  unable  to  apply  the  law,  and  to 
govern  his  conduct  accordingly ;  that  he  did  not  and  could  not  foresee 
the  consequence  of  his  conduct ;  and,  therefore,  did  not  and  could  not 
foresee  that  his  conduct  tended  to  the  consequences  which  it  was  the 
end  of  the  law  to  avert.  For,  in  order  that  I  may  adjust  my  conduct 
to  the  command  or  prohibition  of  the  law,  I  must  know  and  remember 
what  the  law  is;  I  must  distinctly  apprehend  the  nature  of  the  conduct 
which  I  contemplate;  and  (in  the  language  of  lawyers  and  logicians) 
I  must  correctly  subsume  the  specific  case  as  falling  within  the  law. 
In  other  words,  I  must  compare  the  conduct  which  I  contemplate  with 
the  purpose  or  end  of  the  law,  and  must  be  able  to  perceive  that  it 
agrees  or  conflicts  with  that  purpose  or  end.  .  .  .  Every  applica- 
tion of  the  law  to  a  fact  or  case  is  a  syllogism  of  which  the  minor 
premises  and  the  conclusion  are  singular  propositions.  Unless  I  am 
competent  in  this  intellectual  process,  the  sanction  cannot  operate  as 
a  motive  to  the  fulfilment  of  the  obligation,  or  (changing  the  expres- 
sion) the  obligation  is  necessarily  ineffectual."  ®^ 

Bracton's  view  is  expressed  in  the  following  words:  "In  multis  ad 
paria  judicantur  minor  et  furiosus,  vel  tnultum  non  differunt,  quia 
ratione  carent."  ^^ 

Bentham  also  seems  to  have  regarded  a  lunatic  as  exempt  from 


"Cooke  V.  Midland  G.  W.  Ry.  of  Ireland  [1909]  A.  C.  229;  Latham  v.  John- 
son &  Nephew  Ltd.  [1913]  1  K.  B.  398. 

''Lectures  on  Jurisprudence    (4th  ed.   1873)    c.  XXVI. 
^  de  exceptionibus,  cap.  XXIX,  s.  3. 
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liability  for  his  torts  on  the  ground  that  the  prospect  of  the  evils  held 
forth  by  the  law  "cannot  have  the  effect  of  influencing  the  conduct  of 
the  party."  ^^ 

Sir  William  Blackstone's  view  of  the  liability  of  lunatics  for  their 
torts  was  that  inasmuch  as  a  wrong  is  the  effect  of  a  "vicious  will" 
(by  which,  Austin  says,  he  means  "Unlawful  intention  or  culpable 
negligence,")  infants  and  madmen  are  exempted  because  the  act  goes 
not  with  their  will.  •* 

The  Roman  Law  excepted  furiosi  from  liability  for  delicts  on 
the  ground  that  a  lunatic  has  no  mind,  that  is  to  say,  he  was  presumed 
to  be  incapable  of  intending  to  do  harm  to  his  neighbors.  ®^ 

By  the  Roman  Dutch  Law  any  person  is  answerable  for  His  wrong- 
ful acts  if  he  had  intelligence  to  understand  that  he  was  doing  wrong. 
"This,"  says  Dr.  R.  W.  Lee,  "excludes  lunatics  and  young  children."  ®® 

While  the  American  authorities  are  agreed  that  persons  non  compos 
(as  well  as  children  without  discretion)  are  not  responsible  for  their 
torts  where  intention  is  a  necessary  element  of  liability,  they  state  that 
infants  and  lunatics,  without  regard  to  their  degree  of  incapacity,  are 
liable,  in  a  civil  action,  for  the  damage  caused  by  such  torts  of  theirs 
as  would  in  sane  adults  amount  to  a  tort  of  either  wilful  wrong  or 
culpable  negligence.  This  liability  is  said  to  rest  according  to  Messrs, 
Shearman  and  Redfield  ^"^  not  upon  the  usual  principle  of  personal  fault 
(for  there  may  be  none)  but  upon  the  broad  ground  that  where  one  of 
two  innocent  persons  must  bear  a  loss,  he  must  bear  it  whose  act  caused 
it.  In  this  statement  Ues  an  explanation  of  the  difference  between  the 
American  law  and  English  law  as  to  a  lunatic's  responsibility  for  his 
torts. 

Whatever  may  be  said  as  to  the  equity  of  the  American  rule,  it  is 
contrary  to  principle  and  there  is  no  authority  for  it  apart  from  the 
case  of  Williams  v.  Hays  ®®  which  has  been  considered  above  in  the 
section  on  Trespass. 

Sir  Frederick  Pollock  says  that  liability  in  such  a  case  can  be  im- 
posed only  upon  the  obsolete  theory  that  inevitable  accident  is  no  ex- 
cuse. ^^  The  same  learned  author  examines  the  cases  relating  to  this 
matter  and  shows  that  the  theory  referred  to  upon  which  alone  liability 
of  lunatics  for  their  torts  can  rest  is  now  obsolete,  and  that  the 
abandonment  of  the  theory  is  now  recognized  by  the  Common  Law  of 
England.  ''^ 

"Principles  of  Morals  &  Legislation,  c.  VI,  s.  23,  c.  XXII,  s.  9. 

•*  4  Bl.  Comm.  20-24. 

*D.  50,  17,  111  pr.;  D.  47,  10,  3,  1. 

**  Introduction  to  Roman  Dutch  Law  (1915)   279, 

"Law  of  Negligence   (6th  ed.)   314, 

"  (1894)  143  N.  Y.  442,  38  N.  E.  449, 

•Low  of  Tort  (6th  ed-  1916)  56-57. 

'•Ibid.,   138-151. 
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Sir  J.  W.  Salmond  says  that  there  is  no  adequate  English  author- 
ity as  to  the  liability  of  lunatics  for  torts  committed  by  them.  "^^  The 
learned  author  is  hardly  consistent  when  he  states  that  inevitable 
mistake  of  fact  due  to  unsoundness  of  mind  is  no  defence  to  wrongs  of 
wilful  interference  with  the  person,  property,  reputation,  or  other  rights 
of  other  persons,  such  as  trespass,  assault,  conversion,  or  defamation, 
inasmuch  as  he  proceeds  to  state  that  if  the  lunacy  of  the  defendant 
is  of  so  extreme  a  type  as  to  preclude  any  genuine  intention  to  do 
the  act  complained  of,  there  is  no  voluntary  act  at  all,  and,  therefore, 
no  liability.  The  latter  statement,  it  is  submitted,  is  precisely  in  ac- 
cordance with  the  Common  Law  of  England  which  does  not  make  a  man 
responsible  for  acts  done  where  the  state  of  his  mind  precludes  the 
operation  of  those  forces  which  in  normal  circumstances  regulate  a 
man's  conduct.  Both  Sir  Frederick  Pollock  and  Sir  J.  W.  Salmond 
suggest  that  the  Common  Law  of  England  would  not  hold  a  man 
responsible  for  mischief  done  by  him  while  in  an  epileptic  fit,  or  by  a 
somnambulist  in  his  sleep,  or  by  a  fever  patient  in  his  delirium. 

From  the  foregoing  considerations,  it  is  submitted  that  the  Common 
Law  of  England  regards  a  lunatic  generally  as  being  incapable  of 
committing  a  tort,  but  that  where  it  can  be  shown  to  the  satisfaction 
of  the  court  that  the  particular  nature  of  the  insanity  did  not  preclude 
him  from  understanding  the  nature  and  probable  consequences  of  the 
particular  act  complained  of,  he  will  be  liable  for  his  torts  just  as  an 
ordinary  person  is  liable,  t.  e.,  on  the  ground  that  he  intended  the  natural 
and  probable  consequences  of  his  acts. 

In  the  words  of  Mr.  Justice  Holmes,  "There  is  no  doubt  that  in 
many  cases  a  man  may  be  insane  and  yet  perfectly  capable  of  taking  the 
precautions  and  of  being  influenced  by  the  motives  which  the  circum- 
stances demand.  But  if  insanity  of  a  pronounced  type  exist,  manifest- 
ly incapacitating  the  sufferer  from  complying  with  the  rule  which  he 
has  broken,  good  sense  would  require  it  to  be  admitted  as  an  excuse."  '^^ 
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NOTES 

Federal  Regulation  of  Intrastate  Railroad  Rates. — Two  great  principles 
were  set  forth  in  Gibbons  v.  Ogden^, — actual  regulation  of  interstate  commerce* 
by  Congress  excludes  regulation  thereof  by  the  States ;  and  the  regulation  of 
internal  commerce  rests  exclusively  with  the  states.  *  Since  Congress  had  acted, 
the  question  of  the  power  of  the  state  to  legislate  affecting  interstate  commerce 
in  the  absence  of  Congressional  legislation  was  not  involved.  This  proved  a 
vexed  problem  and  various  theories  were  enunciated  by  the  Supreme  Court.  * 
In  Cooley  v.  Board  of  Wardens,*  the  rule  which  became  the  basis  for  subsequent 
adjudications  was  enunciated,  namely,  that  whenever  the  subjects  of  interstate- 
commerce  admit  of  only*  one  uniform  system  or  plan  of  regulation,  the  power 
of  Congress  is  exclusive,  while  in  peculiarly  local  matters,  the  states  may  act 
within  their  respective  jurisdictions  until  Congress  sees  fit  to  act. '  The  Granger 
cases*  constitute  the  next  stage  in  the  judicial  construction  of  the  commerce 
clause.*  The  effect  of  these  cases  was  that  until  Congress  acts,  the  states  may 
themselves  regulate  matters  essentially  national  in  their  nature,  that  is,  interstate 
railroad  rates.  This  doctrine  was  repudiated  in  Wabash,  St.  L.  &  P.  Ry.  v. 
Illinois,**  and  the  exclusive  character  of  the  power  of  Congress  over  interstate 
commerce  was  clearly  recognized."  The  court  said  that  inaction  on  the  part 
of  Congress  was  equivalent  to  its  determination   that  interstate  commerce  must 

'  (1824)  9  Wheat  1. 

*  For  a  true  definition  of  interstate  commerce  and  a  discussion  of  the  problem 
as  to  when  an  interstate  shipment  ceases  to  be  interstate  and  becomes  intrastate,  see 
Gulf  etc.  Ry.  v.  Texas  (1907)  204  U.  S.  403,  27  Sup.  Ct.  360;  General  Oil  Co.  v. 
Grain  (1908)  209  U.  S.  211,  28  Sup.  Ct.  475. 

*  "The  genius  and  character  of  the  whole  government  seems  to  be  that  its 
action  is  to  be  applied  to  all  the  external  concerns  which  affect  the  states  generally; 
but  not  to  those  which  are  completely  within  a  particular  state,  which  do 
not  affect  other  states  and  with  which  it  is  not  necessary  to  interfere,  for  the 
purpose  of  executing  some  of  the  general  powers  of  the  government.  The  com- 
pletely internal  commerce  of  a  state,  then,  may  be  considered  as  reserved  for  the 
state  itself."    Chief  Justice  Marshall,  Gibbons  v.  Ogden  (1824)  9  Wheat.  1,  194. 

*  Willson  V.  Black  Bird  Creek  Marsh  Co.  (1829)  2  Pet.  245;  New  York  v.  Miln 
(1837)  11  Pet.  102;  License  Cases  (1847)  5  How.  504;  Passenger  Cases  (1849)  7 
How.  283. 

'  (1851)  12  How.  299. 

*  In  later  opinions,  the  word  "only"  was  omitted  in  the  statement  of  the  rule 
so  as  to  read  "admit  of  one  uniform  system  or  plan  of  regulation".  See  State 
Freight  Tax  Cases  (1872)  15  Wall.  232,  279;  Welton  v.  Missouri  (1875)  91  U.  S. 
275,  280;  Ex  parte  McNeil  (1871)  13  Wall.  236,  240;  Mobile  v.  Kimball  (1880)  102 
U.  S.  691,  697. 

'  This  state  power  is  frequently  called  "concurrent",  but  the  use  of  such  a  word 
conveys  the  idea  of  simultaneous  operation  of  state  and  federal  power,  whereas  the 
former  operates  only  when  the  latter  is  not  exercised.  "Dominant"  and  "servient" 
are  better  descriptive  terms. 

*C.  B.  &  Q.  R.  R.  V.  Iowa  (1876)  94  U.  S.  155;  Peik  v.  Chicago  &  N.  W. 
Ry.  (1876)  94  U.  S.  164;  Winona  &  St.  P.  R.  R.  v.  Blake  (1876)  94  U.  S.  180. 

*  "The  Congress  shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes."  U.  S.  Const.,  Art.  I, 
§  8(3). 

"(1886)  118  U.  S.  557,  7  Sup.  Ct.  4;  cf.  Hanley  v.  Kansas  City,  etc.  Ry.  (1903) 
187  U.  S.  617,  23  Sup.  Ct.  214.  The  principle  set  forth  in  the  Wabash  case  was 
followed  in  succeeding  cases.  Dow  v.  Beidelman  (1888)  125  U.  S.  680,  8  Sup.  Ct. 
1028;  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894)  154  U.  S.  362,  14  Sup.  Ct. 
1043;  Reagan  v.  Mercantile  Trust  Co.   (1894)   154  U.  S.  413,  14  Sup.  Ct.  1060. 

"The  statute  of  Illinois  before  the  court  stated  that  if  any  railroad  company 
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be  free,  and  any  state  regulation "  concerning  it  is  inoperative  and  void.  **  In 
the  Eubank'^  case,  which  followed,  the  court  disallowed  the  right  of  a  state 
to  require  intrastate  rates  to  be  adjusted  with  reference  to  interstate  rates.  Mak- 
ing the  Wabash  case  the  basis  of  its  decision,  the  Supreme  Court  held  that  the 
state  regulation  was  invalid,  although  the  rate  sought  to  be  regulated  in  the 
Eubank  case  was  intrastate,  while  in  the  former  case  it  was  interstate. " 

The  next  landmark  in  the  development  of  the  commerce  clause  by  judicial 
interpretation  is  Smyth  v.  Ames.'^  Here  the  court  indicated  that  a  state  may  not 
require  that  a  purely  internal  rate  be  not  higher  than  an  interstate  rate  for  the 
same  distance,  since  this  puts  an  effective  pressure  upon  interstate  rates.  When  a 
state  regulates  its  internal  rates,  it  must  do  so  with  reference  only  to  the  earnings 
and  expenses  of  internal  traffic.  Interstate  receipts  and  expenses  must  be  disre- 
garded." Even  though  a  state  could  not  regfulate  interstate  rates  in  whole  or  in 
part,  the  courts,  consistent  with  prior  decisions,  declined  in  the  absence  of  Congres- 
sional legislation  to  hold  void  legislation  of  purely  intrastate  rates  on  the  ground 
that  such  regulation  indirectly  interfered  with  interstate  commerce. "  This  case 
also  upheld  the  theory  of  the  separability  of  the  state  and  national  functions  of 
rate-making.  On  the  question  of  the  separability  of  intrastate  business  from 
interstate  business,  adjudications  of  the  Supreme  Court  are  plentiful."  It 
has  been  argued  that  since  rates  are  but  the  symbols  of  business,  interstate 
rates  must  be  separable  from  intrastate  rates. "    The  doctrine  of  separability  was 

should,  within  the  state,  charge  or  receive  for  transporting  passengers  or  freight 
of  the  same  class  the  same  or  a  greater  sum  for  any  distance  than  it  does  tor  a 
longer  distance  in  the  same  direction  for  an  interstate  transaction,  the  company 
would  be  liable  to  a  penalty  for  unjust  discrimination. 

"  The  courts,  in  distinguishing  between  state  "regulation"  of  interstate  com- 
merce, and  state  legislation  under  the  taxing  and  police  power  which  merely  "affects" 
interstate  commerce,  have  indulged  in  many  subtle  distinctions.  See  Judson,  Inter- 
state Commerce  (3rd  ed.  1916)  §§  28  et  seq.;  Freund.  Police  Power  (1904) 
§§  70  et  seq. 

^*  In  overruling  the  effect  of  the  Granger  Cases,  the  court  said  that  although  a 
state  could  not  regulate  an  interstate  rate  under  any  conditions,  its  authority  to 
regulate  its  internal  railroad  rates  was  not  questioned.  Wabash,  St.  L.  &  P.  Ry. 
V.  Illinois,  supra,  footnote  11,  p.  564. 

"Louisville  &  N.  R.  R.  v.  Eubank  (1902)   184  U.  S.  27,  22  Sup.  Ct.  277. 

"  The  pendulum  again  swung  back  slightly  in  the  case  of  Missouri  Pac.  Ry.  v. 
Kansas  (1910)  216  U.  S.  262,  30  Sup.  Ct.  330,  which  virtually  overruled  the  effect 
of  the  Eubank  case. 

"  (1897)  169  U.  S.  466,  18  Sup.  Ct.  418. 

"Smyth  V.  Ames,  supra,  footnote  16,  is  also  important  because  it  sets  forth  the 
true  doctrine  of  due  process  of  law,  as  required  by  the  Constitution  in  relation  to 
railroad  rates :  "  .  .  .  It  is  only  rates  for  the  transportation  of  persons  and 
property  within  the  state  that  the  state  can  prescribe ;  and  when  it  undertakes 
to  prescribe  rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so  with  reference 
exclusively  to  what  is  just  and  reasonable,  as  between  the  carrier  and  the  public 
in  respect  of  domestic  business.  The  argument  that  a  railroad  line  is  an  entirety, 
that  its  income  goes  into  and  its  expenses  are  provided  for,  out  of  a  common 
fund,  and  that  its  capitalization  is  on  its  entire  line,  within  and  without  the  state, 
can  have  no  application  where  the  state  is  without  authority  over  rates  on  the  entire 
line,  and  can  only  deal  with  local  rates  and  makes  such  regulations  as  are  necessary 
to  give  just  compensation  over  local  business."    Ibid.,  541,  542. 

"  Atlantic  Coast  Line  v.  Wharton  (1907)  207  U.  S.  328,  28  Sup.  Ct.  121. 

"(/.  S.  Express  Co.  v.  Minnesota  (1912)  223  U.  S.  325,  32  Sup.  Ct.  211; 
Atchison,  etc.  Ry.  v.  O'Connor  (1912)  223  U.  S.  280,  32  Sup.  Ct.  216;  Oklahoma  v. 
Wells  Fargo  Co.  (1912)  223  U.  S.  288,  32  Sup.  Ct.  218;  Bacon  v.  Illinois  (1913)  227 
U.  S.  504,  33  Sup.  Ct.  299;  Susquehana  Coal  Co.  v.  South  Amboy  (1913)  228  U.  S. 
665,  33  Sup.  Ct.  712;  Baltic  Mining  Co.  v.  Massachusetts  (1913)  231  U.  S.  681,  34 
Sup.  Ct.  15. 

**  Dow  v.  Beidelman,  supra,  footnote  11;  Georgia  Banking  Co.  v.  Smith  (1898) 
128  U.  S.  174,  9  Sup.  Ct.  47;  Chicago  etc.  Ry.  v.  Wellman  (1892)   143  U.  S.  339, 
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further  elucidated  in  cases  involving  state  taxation  of  foreign  corporations." 
In  the  Safety  Appliance  Cases,"  the  Supreme  Court  held  that  Congress  can 
require  the  use  of  safety  appliances  on  all  equipment  used  on  any  railroad  en- 
gaged in  interstate  commerce,  even  though  the  equipment  may  be  used  for  intra- 
state traffic.**  Later,  it  was  decided  that  the  protection  of  the  Safety  Appliance 
Act  extended  to  all  employees  of  interstate  carriers,  even  though  at  the  time  of 
the  injury  they  might  be  engaged  in  purely  intrastate  commerce.  **  To  this  extent 
the  doctrine  of  separability  was  discarded.** 

The  Minnesota  Rate  Cases"  came  next.  The  great  central  conclusion  of  these 
cases  is  that  the  regulation  of  intrastate  rates  by  the  state  does  not,  in  itself,  neces- 
sarily place  a  direct  burden  on  interstate  commerce.  A  regulation  of  internal 
rates  by  a  state  is  not  invalidated,  in  the  absence  of  action  by  Congress,  merely  be- 
cause the  competitive  effect  of  such  rates  virtually  compels  carriers  to  make  a 
corresponding  alteration  of  their  interstate  rate.  Although  it  has  been  asserted  that 
under  the  dicta  of  these  cases  Congress  has  complete  jurisdiction  over  intrastate 
rates,"  they  suggest  that  interstate  rates  are  subject  to  federal  control  where 
freedom  of  interstate  commerce  and  its  proper  regulation  can  not  otherwise  be 
secured.  **  This  is  nothing  more  than  an  exercise  by  Congress  of  the  power  "  given 
it  by  the  necessary-and-proper  clause"  of  the  Con.*titution. " 

The  Supreme  Court's  growing  recognition  of  the  interrelation  of  interstate  and 

12 -Sup.  Ct.  400;  Minneapolis  &  Sfi.  P.  R.  R.  v.  Minnesota  (1902)  186  U.  S.  257, 
22  Sup.  Ct.  900. 

*'  See  Pullman  Co.  v.  Adams  (1903)  189  U.  S.  420,  421,  23  Sup.  Ct.  494;  Allen 
y.  Pullman  Co.  (1903)  191  U.  S.  171,  181,  24  Sup.  Ct.  39.  In  these  cases,  the  court 
indicated  that  even  though  the  taxation  of  the  intrastate  receipts  was  ultimately 
taken  from  the  interstate  receipts,  such  taxation  was  nevertheless  valid.  See 
also  Flint  v.  Stone  Tracy  Co.  (1910)  220  U.  S.  107,  165,  31  Sup.  Ct.  343.  But  see 
Western  Union  Tel.  Co.  v.  Kansas  (1910)  216  U.  S.  1,  30  Sup.  Ct.  190;  Pullman  Co. 
v.  Kansas  (1910)  216  U.  S.  56,  30  Sup.  Ct.  22>2. 

"Southern  Ry.  v.  United  States  (1911)  222  U.  S.  20,  32  Sup.  Ct.  2.  The  same 
principle  was  set  forth  in  Baltimore  cr  O.  R.  R.  v.  Interstate  C.  C.  (1911)  221 
U.  S.  612,  31  Sup.  Ct.  621. 

**  The  following  cases  involve  similar  questions :  United  States  v.  Colorado  & 
N.  W.  R.  R.  (C  .C.  A.  1907)  157  Fed.  321 ;  Louisville  &  N.  R.  R.  v.  United  States 
(C.  C.  A.  1911)  186  Fed.  280;  Erie  R.  R.  v.  Russell  (C.  C.  A.  1910)  183  Fed.  722; 
United  States  v.  St.  Louis  &  S.  W.  Ry.  of  Texas  (C.  C.  A.  1910)  184  Fed.  28. 

»*  Texas  &  Pac.  Ry.  v.  Rigsby  (1916)  241  U.  S.  33,  36  Sup.  Ct.  482. 

**  It  has  been  urged  that  even  though  the  doctrine  of  separability  has  been 
abandoned  in  regard  to  physical  equipment  of  railroads,  it  by  no  means  follows  that 
this  doctrine  does  not  hold  in  regard  to  regulatory  power  over  rates.  See  Coleman, 
The  Vanishing  Rate-Making  Power  of  the  States  (1914)  14  Columbia  Law  Rev. 
122,  136  ff. 

"The  Minnesota  Rate  Cases  (1913)  230  U.  S.  352,  Zi  Sup.  Ct.  729. 

"  See  Coleman,  Evolution  of  Federal  Regulation  of  Intrastate  Rates  (1915)  28 
Harvard  Law  Rev.  34. 

*"  The  doctrine  of  the  Minnesota  Rate  Cases  was  followed  in  these  cases :  Knott 
v.  St.  Louis,  etc.  R.  R.  (1913)  230  U.  S.  512,  33  Sup.  Ct.  983;  Oregon,  etc.  Co.  v. 
Campbell  (1913)  230  U.  S.  525,  Zi  Sup.  Ct.  1026;  Chesapeake  &  O.  Rv.  v.  Conley 
(1913)  230  U.'  S.  513,  33  Sup.  Ct.  985;  Allen  v.  St.  Louis,  I.  M.'&  So.  Ry. 
(1913)  230  U.  S.  553,  33  Sup.  Ct.  1030. 

*"  Frequently,  this  is  erroneously  called  an  application  of  the  doctrine  of 
implied  powers.  The  power  is  expressly  granted  in  the  necessary-and-proper  clause, 
but  is  unenumerated. 

*°  "The  Congress  shall  have  power  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof."    U.  S.  Const.  Art.  I,  §  8(18). 

**  Similar  problems  arose  in  the  car  distribution  cases :  Interstate  C.  C.  v. 
Illinois  R.  R.  (1910)  215  U.  S.  452,  30  Sup.  Ct.  155;  Baltimore  &  0.  R.  R. 
V.  United  Stafes  ex  rel.  Pitcairn  Coal  Co.  (1910)  215  U.  S.  481,  30  Sup.  Ct.  164; 
Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R.  (1913)  230  U.  S.  304,  33  Sup.  Ct.  938. 
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intrastate  rates  is  illustrated  by  the  Shreveport  Rate  Case.^  Here,  the  Interstate 
Commerce  Commission  had  found  that  discrimination"  existed  between  the  rates 
from  Shreveport  to  Texas  points,  and  those  that  were  enforced  in  Texas  cities  to 
such  Texas  points.  The  carriers  were  ordered  to  remove  the  discrimination,  which 
could  only  be  done  by  increasing  the  intrastate  rates.  **  The  rule  of  the  Shreveport 
Rate  Case  was  followed  in  subsequent  decisions." 

During  the  period  of  federal  control  of  railroads,"  the  President  was  given 
the  right  to  initiate  rates  for  general  application  regardless  of  whether  the  com- 
merce concerned  was  intrastate  or  interstate.  This  was  upheld  as  a  valid  exercise 
of  the  war  power"  of  the  United  States."  Upon  termination  of  federal  control, 
whether  the  courts  would  have  adopted  the  theory  of  a  continuing  status  until 
changed  by  affirmative  act  and  thus  held  the  war  time  rates  valid  until  changed  by 
appropriate  state  or  national  authority  is  of  no  great  consequence, "  for  additional 
legislation  specifically  provided  for  such  continuance.**  The  Transportation  Act 
of  1920  also  provided  for  an  extension  of  the  prohibition  **  to  discrimination  against 
interstate  commerce  as  such.**  Congress  then  provided**  that  the  Interstate  Com- 
merce Commission  can  put  into  effect  a  schedule  of  rates  so  as  to  produce  a  fair 
return  upon  the  value  of  its  total  property  devoted  to  transportation  use.** 

"Houston,  etc.  Ry.  v.  United  States  (1914)  234  U.  S.  342.  34  Sup.  Ct.  883. 

"See  Act  to  Regulate  Interstate  Commerce  (1887)  §  13. 

•*  "Whenever  the  interstate  and  intrastate  transactions  are  so  related  that  the 
government  of  one  involves  the  control  of  the  other,  it  is  Congress,  not  the  state, 
that  is  entitled  to  prescribe  the  final  and  dominant  rule,  for  otherwise,  Congress 
would  be  denied  the  exercise  of  its  constitutional  authority,  and  the  state,  and 
not  the  nation,  would  be  supreme  in  the  national  field."  Houston  etc.  Ry.  v.  U.  S. 
supra,  footnote  32,  p.  351. 

''American  Exp.  Co.  v.  South  Dakota  (1917)  244  U.  S.  617,  37  Sup.  Ct.  656; 
Illinois  Central  R.  R.  v.  Public  UtU.  Comm.  of  III.  (1918)  245  U.  S.  493,  38  Sup. 
Ct  170. 

"Federal  Control  Act  (1917)  §  10. 

"U.  S.  Const.,  Art.  I,  §  8  (11,  12,  13,  14). 

''Northern  Pac.  Ry.  v.  North  Dakota  (1919)  250  U.  S.  135,  39  Sup.  Ct.  502; 
cf.  Dakota  Central  Tel.  Co.  v.  South  Dakota  (1919)  250  U.  S.  163,  39  Sup.  Ct. 
507. 

"See  Union  Pac.  R.  R.  v.  United  SPates  (1913)  48  Ct.  Q.  99,  109;  Pennsyl- 
vania R.  R.  V.  International  Coal  Mining  Co.  (1913)  230  U.  S.  184,  197,  33  Sup. 
Ct  893;  Burgess,  New  Limitations  on  Railroad  Rates  (1920)  20  Columbia  Law 
Rev.  660,  667  ff. 

**  Transportation  Act  of  1920,  §  208.  Such  legislation  is  unquestionably  valid 
as  an  exercise  of  the  war  power  since  the  validity  of  war-time  proceedings  is  not 
to  be  vitiated  upon  the  ending  of  the  war.  If  the  limitations  are  reasonably  ap- 
propriate to  permit  a  successful  return  to  the  peace  status,  they  are  constitutional. 
Miller  V.  United  States  (1870)  11  Wall.  268;  Hijo  v.  United  States  (1904)  194 
U.  S.  315,  24  Sup.  Ct.  727. 

*"  Transportation  Act  of  1920,  §  416,  amending  §  13  of  the  Act  to  Regulate 
Interstate  Commerce  (1887). 

**§  13  of  the  Act  to  Regulate  Interstate  Commerce  (1887)  prohibited  dis- 
crimination between  localities,  persons,  and  descriptions  of  traffic.  Whether  the 
term  "descriptions  of  traffic"  includes  the  body  of  interstate  rates  on  the  one  hand 
and  the  body  of  intrastate  rates  on  the  other  is  now  an  academic  question,  for  the 
amended  section  specifically  prohibits  discrimination  against  interstate  commerce. 
It  seems  that  this  amended  section  simply  enacted  into  statutory  law  the  judicial 
construction  of  §  13  of  the  Act  to  Regulate  Interstate  Commerce.  See  supra, 
footnotes  32,  35.  This  section  also  authorizes  the  Interstate  Commerce  Commis- 
sion to  to  fix  specific  rates,  whereas  heretofore,  it  could  fix  only  reasonable  maxi- 
mum rates  for  interstate  business  and  then  order  the  removal  of  the  discrimina- 
tion. See  Illinois  Central  R.  R.  v.  Public  Util.  Comm.  of  III,  supra,  footnote  35, 
at  p.  506. 

*•  Transportation  Act  of  1920,  §  422. 

**  For  discussion  of  the  problem  as  to  whether  in  making  such  an  order,  the 
Commission  is  acting  in  a  quasi- judicial  capacity  or  purely  as  a  branch  of   the 
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Can  the  Interstate  Commerce  Commission  establish  a  scale  of  intrastate  rates 
sufficiently  high  to  enable  the  railroads  to  earn  a  fair  return  upon  combined  inter- 
state and  intrastate  business?  In  the  case  of  Public  Service  Commission  of  New 
York  V.  New  York  Central  R.  /?.,**  the  defendant  had  been  charging  three  cents  a 
mile  on  its  road  between  Albany  and  Buffalo  by  order  of  the  national  government 
which  was  operating  the  roads  as  an  exercise  of  the  war  power.  On  the  termina- 
tion of  federal  control,  the  state  commission  directed  a  reduction  of  fares  to  two 
cents  a  mile,  as  limited  by  the  company's  charter.  By  oral  stipulation,  an  order  of 
the  Interstate  Commerce  Commission  was  introduced  before  the  New  York  Court 
of  Appeals.  This  order,  which  was  not  before  the  state  commission  or  the  lower 
courts,  authorized  the  defendant  to  exact  fares  for  intrastate  traffic  equal  to  in- 
terstate charges.  Since  this  order  was  not  presented  upon  the  record,  the  court 
did  not  pass  upon  the  validity  of  the  act  of  the  Interstate  Commerce  Com- 
mission.** 

In  People  v.  Long  Island  R.  R.  and  Staten  Island  Rapid  Transit  Co." 
the  problem  was  squarely  before  the  court.  Both  defendant  carriers  are  pre- 
dominantly intrastate  carriers  and  their  interstate  business  is  very  small  compared 
to  their  total  business.  The  Interstate  Commerce  Commission  made  an  order, 
eflFective  on  all  railroads,  providing  for  an  increase  of  passenger  rates.  The  state 
commission  refused  to  raise  intrastate  rates  to  the  same  extent  as  interstate  rates, 
and  the  defendants,  together  with  other  New  York  railroads,  appealed  to  the 
federal  commission  for  relief.  The  latter  ordered  an  increase  of  the  intrastate  rates 
to  the  level  of  the  interstate  charges.  The  validity  of  the  order  was  called  into 
question  in  this  case.  The  court  held:  (1)  Congress  has  no  power  to  fix  intra- 
state rates  on  lines  of  intrastate  carriers;  (2)  even  though  Congress  has  such  power, 
it  has  not  conferred  such  power  on  the  Interstate  Commerce  Commission  either 
by  the  Interstate  Commerce  Act  or  by  the  Transportation  Act  of  1920;  (3)  Con- 
gress can  regulate  intrastate  commerce  only  to  prevent  discrimination  and  not  for 
the  purpose  of  insuring  the  railroads  a  fair  return  on  their  combined  business. 

It  is  submitted  that  all  these  conclusions  are  unsound.  Whether  the  defend- 
ants are  located  entirely  in  New  York  State  or  not  is  of  no  consequence  if  they 
engage  in  interstate  commerce  **  by  issuing  through  tickets  to  points  outside  the 
state.  The  court  argues  that  the  federal  commission  can  not  regulate  intrastate 
rates  since  this  i<i  specifically  excluded  from  the  operation  of  the  statute,**  yet  it 

legislature,  see  People  ex  rel.  C.  P.  &  N.  E.  R.  R.  v.  IVillcox  (1909)  194  N.  Y. 
383,  87  N.  E.  517;  Prentis  v.  Atlantic  Coast  Line  Co.  (1908)  211  U.  S.  210,  29  Sup. 
Ct.  67;  Louisville  &  N.  R.  R.  v.  Garrett  (1913)  231  U.  S.  298,  34  Sup.  Ct.  48; 
Wadley  Southern  Ry.  v.  Georgia  (1915)  235  U.  S.  651,  35  Sup.  Ct.  214. 

*•  (N.  Y.  Ct.  of  App.  1921)  64  N.  Y.  L.  J.  1163. 

**  The  court  said,  "The  Interstate  Commerce  Commission  has  found  that  as 
regards  rates  in  New  York,  undue  discrimination  against  interstate  commerce  does 
exist.  From  their  opinion,  it  may  be  argued  that  this  finding  is  based  in  part  at 
least  upon  the  theory  that  it  may  establish  a  scale  of  intrastate  rates  sufficiently 
high  to  enable  the  carrier  to  earn  a  fair  return  upon  combined  interstate  and  intra- 
state business.  The  authority  of  the  Commission  as  now  exercised  has  been  widely 
questioned.     ..."  Ibid.  1163. 

*'  (Sup.  Ct.  1920)  113  Misc.  700,  185  N.  Y.  Supp.  594. 

^'The  Daniel  Ball  (1870)  10  Wall.  557;  Norfolk  &  W.  R.  R.  v.  Pennsylvania 
(1890)  136  U.  S.  114,  10  Sup.  Ct.  958;  C.  N.  O.  &  Tex.  Pac.  R.  R.  v.  Interstate  C. 
C.    (1896)  162  U.  S.  184,  16  Sup.  Ct.  700. 

*"  "The  provisions  of  this  act  shall  also  apply  to  such  transporation  of  pas- 
sengers and  property  .  .  .  but  only  in  so  far  as  such  transportation  .  .  . 
takes  place  within  the  United  States,  but  shall  not  apply  to  the  transportation  of  pas- 
sengers or  property  .  .  .  wholly  within  one  state  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  place  in  the  United  St;ates  as  aforesaid."  Trans- 
portation Act  of  1920,  §  400  (2  and  2a),  amending  §  1  of  the  Act  to  Regulate  Inter- 
state Commerce  (1887). 
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is  obvious  that  if  the  intrastate  rates  were  discriminatory,  they  could  be  raised 
by  the  order  of  the  commission  as  a  necessary  regulation  of  interstate  commerce." 
Again,  the  court  seems  to  think  that  the  only  ground  for  federal  interference  is  the 
existence  of  discrimination.  This  seems  to  be  an  unreasonable  interpretation  of  the 
phrase  "to  regulate  commerce".  This  power  is  not  limited  to  prohibiting  and  re- 
straining ;  it  includes  the  fostering  and  development  of  interstate  commerce  as  well. 
Economic  reasons  for  giving  the  national  government  complete  power  over  the  coun- 
try's transportation  system  are  becoming  more  and  more  potent.  The  desirability  of 
unity  in  rate  regulation  is  apparent.  Although  there  are  many  decisions  supporting 
the  doctrine  of  separability  of  rate  making,"  such  a  doctrine  is  economically  un- 
tenable. Allocation  of  overhead  charges  is  an  impossibility."'  Moreover,  it  is 
clear  that  railroads  can  not  extend  their  lines  and  increase  their  equipment  unless 
their  total  income  from  their  combined  business  warrants  such  expenditures.  If 
it  is  an  economic  fact  that  lower  intrastate  rates  so  decrease  the  total  income  from 
the  railroad  business  as  to  retard  the  development  of  interstate  commerce,  Congress, 
under  the  commerce  clause  and  the  necessary-and-proper  clause,  should  be  able  to 
increase  them. 

That  Congress  can  do  so  is  clearly  set  forth  in  Lehigh  Valley  R.  R.  v. 
Public  Service  Commission  of  New  York. "  In  this  case  an  action  was  brought  by 
the  plaintiff  and  other  interstate  railroads  to  restrain  the  state  commission  from 
enforcing  its  order  refusing  to  allow  the  railroad  companies  to  raise  their  intra- 
state rates  to  the  same  level  as  those  fixed  by  the  Interstate  Commerce  Commission. 
The  federal  District  Court  held  that  Congress  had  power  to  legislate  so  as  to  grant 
the  federal  Commission  authority  to  fix  intrastate  rates  in  order  that  the  railroads 
may  earn  an  annual  net  railway  operating  income  from  their  combined  interstate 
and  intrastate  business  as  provided  by  the  Transportation  Act."  The  decision 
seems  sound,  both  from  a  constitutional  and  economic  point  of  view.** 

In  the  Employers'  Liability  Cases,  **  Congress  was  allowed  to  apply  its  statute 
to  employees  engaged  in  work  on  appliances  not  part  of  the  interstate  train  itself, 
and  which  were  used  in  both  interstate  and  intrastate  commerce,  on  the  theory 
that  this  was  a  regulation  of  interstate  commerce.  This  may  be  true,  yet  it  is 
equally  trtie  that  the  thing  on  which  the  regulation  impinges  is  intrastate  commerce 
as  well.    If  something  affects  interestate  commerce  adversely.  Congress  can  remove 

••  Intrastate  commerce  was  likewise  excluded  from  the  operation  of  the 
original  Act  to  Regulate  Interstate  Commerce  (1887),  and  yet  Congress  was  able 
to  raise  intrastate  rates  to  the  level  of  interstate  rates  to  prevent  discriminaion. 
See  supra,  footnotes  32,  35. 

"  See  supra,  footnote  21. 

""  On  difficulty  of  allocation  of  charges,  see  Grosbeck  v.  Duluth,  etc.  Ry.  Co. 
(1919)  250  U.  S.  607,  614,  40  Sup  Ct.  38. 

"  (D.  C.  N.  D.  N.  Y.  1921)  64  N.  Y.  L.  J.  1869. 

"  See  supra,  footnote  43. 

**"...  Uniformity  of  rates  to  make  for  the  proper  transportation  facil- 
ities were  essential  to  the  success  of  the  purpose  sought  to  be  effected  by  the 
terms  of  the  Transportation  Act.  ...  It  is  because  the  rate  fixed  by  the 
.  .  .  Public  Service  Commission  of  New  York  casts  a  direct  burden  upon  the 
interstate  commerce  and  is  jeopardizing  the  power  of  the  national  carriers  to  main- 
tain themselves  on  the  basis  which  Congress  declared  they  should  be  maintained 
.     .     .     that  this  court  grants  relief."     See  supra,  footnote  51,  p.  1870. 

"New  York  Central  R.  R.  v.  White  (1917)  243  U.  S.  188,  37  Sup.  Ct.  247. 
The  first  federal  employer's  liability  act  was  held  void  because  it  included  regula- 
tion of  persons  engaged  wholly  in  intrastate  commerce.  Employers'  Liability 
Cases  (1908)  207  U.  S.  463,  28  Sup.  Ct.  141.  In  the  Second  Employers'  Liability 
Cases  (1912)  223  U.  S.  1,  51,  32  Sup.  Ct.  169,  the  court  said,  "It  is  a  mistaken 
theory  that  treats  the  sources  of  the  injury,  rather  than  its  effect  upon  interstate 
commerce,  as  the  criterion  of  Congressional  power."  See  (1919)  19  Columbia 
Law  Rev.  395. 
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the  cause  of  that  effect,  even  though  the  cause  is  not  itself  interstate  commerce.*" 
If  the  Supreme  Court  agrees  with  the  economic  data  of  the  Interstate  Commerce 
Commission,  it  will  no  doubt  uphold  the  validity  of  the  latter's  order  to  increase 
intrastate  rates  to  the  level  of  interstate  rates.  The  question  of  discrimination  is 
not  even  relevant.  The  Long  Island  R.  R.  and  Staten  Island  Rapid  Transit  Co. 
case*'  presents  more  difficulty,  for  here  the  volume  of  interstate  business  is  negli- 
gible. The  court  might  well  make  an  exception  of  such  a  situation.**  If  the  inter- 
state business  is  so  small,  there  probably  exists  no  imperative  economic  reason  for 
raising  the  intrastate  rates.  On  the  other  hand  if  such  an  increase  is  desirable  from 
an  economic  standpoint,  the  power  of  Congress  through  the  federal  Commission  to 
order  the  increase  seems  clear.  Judicial  approval  of  increasing  federal  power,  based 
on  economic  necessity,  has  practically  deprived  the  states  of  their  rate-making  func- 
tions. 


The  Breach  in  Limine  Doctrine. — In  contracts  breaches  may  occur  at  the 
outset  or  after  part  performance.  To  the  former  the  late  Professor  Langdell 
applies  the  term  breach  in  limine,^  and  lays  down  the  harsh  rule  that  such  a 
breach,  however  slight,  bars  recovery;  or  stated  in  other  terms,  a  plaintiff  must, 
as  a  condition  precedent,  show  that  he  has  not  broken  his  promise  at  the  very 
outset.  The  whole  doctrine  would  not  warrant  a  treatment  were  it  not  for  the 
fact  that  it  is  so  widely  taught  in  law  schools.  The  purpose  of  this  note  is  to 
discuss  the  doctrine  in  its  theoretical  aspects  and  also  to  review  the  authorities 
upon  which  the  doctrine  is  supposedly  based. 

Langdell  cites  many  cases  in  which  there  was  a  breach  in  limine '  but  the 
court  after  inquiring  into  the  materiality  of  the  breach  allowed  a  recovery.  He 
laments  the  fact  that  the  court  entered  into  such  an  inquiry.  For  instance, 
in  Richie  v.  Atkinson,*  the  plaintiff  promised  to  ship  a  full  cargo  of  goods  from 
Sweden  to  England,  but  actually  carried  considerably  less.  The  defendant  was 
sued  for  his  refusal  to  accept  less  than  complete  performance  and  judgment  was 
rendered  against  him,  because  the  plaintiff  substantially  performed  his  promise 
and  the  defendant  had  his  remedy  by  counterclaim.  This  was  a  true  breach 
in  limine.  Langdell  says  that  the  decision  can  be  sustained  only  by  inferring 
from  the  construction  of  the  contract  that  full  performance  was  not  a  condi- 

"In  United  States  v.  Fcrger  (1919)  250  U.  S.  199,  39  Sup.  Ct.  445,  the  court 
held  that  Congress  had  the  power  to  punish  the  use  of  a  fictitious  interstate  bill  of 
lading,  even  though  such  a  bill  related  to  no  actual  or  contemplated  commerce. 
The  court  said  that  it  is  untrue  "that  the  power  of  Congress  is  to  be  necessarily 
tested  by  the  intrinsic  existence  of  commerce  in  the  particular  subject  dealt"  with 
instead  of  by  the  relation  of  that  subject  to  commerce  and  its  effect  upon  it.  The 
power  of  Congress  must  include  authority  to  deal  "with  a  host  of  other  acts,  which, 
because  of  their  relation  to  and  influence  upon  interstate  commerce,  comes  within 
the  power  of  Congress  to  regulate,  although  they  are  not  interstate  commerce  in 
and  of  themselves." 

"  See,  supra,  footnote  47. 

**In  Fort  Smith  &  W.  R.  R.  v.  Mills  (1920)  253  U.  S.  206,  40  Sup.  Ct.  526,  the 
Supreme  Court  held  that  the  Adamson  Law,  U.  S.  Comp.  Stat.  (1916)  §§  8680a- 
8680d,  did  not  forbid  the  doing  of  work  by  railroad  employees  at  a  lower  price  than 
that  set  forth  in  the  act,  in  the  case  of  an  insolvent  road  which  was  unable  to  pay  its 
way.  Here,  the  employees,  appreciating  the  situation,  were  desirous  of  keeping  on  at 
the  old  rates  fixed  by  agreement.  This  case  shows  that  the  Supreme  Court  will  make 
exceptions  to  the  general  rule  where  economic  necessity  requires  it. 

'Langdell,  Contracts  (1880)  209-219. 

'Langdell.,  op.  cit.  215;  Clipsham  v.  Vertue  (1869)  5  Q.  B.  265;  Tarrabochia 
V.  Hickie  (1856)  1  H.  &  N,  183;  Mac  Andrew  v.  Chappie  (1866)  L.  R.  1  C.  P. 
643 

'•(1808)   10  East  295. 
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tion  precedent  to  recovery.*  It  is  clear,  however,  that  the  court  did  not  concern 
itself  with  a  construction  of  the  contract  but  was  dealing  solely  with  conditions 
implied  in  law,  deciding  that  it  would  be  unjust  to  require  exact  performance  as 
a  condition  precedent  to  recovery  even  though  the  plaintiff  broke  his  promise  at 
the  very  outset 

Langdell  cites  the  case  of  Hoare  v.  Rennie*  to  support  his  theory.  In  that 
case  the  plaintiff  was  to  ship  667  tons  of  goods  in  equal  instalments  for  four 
months,  having  the  option  of  commencing  in  either  May  or  June.  He  shipped 
about  20  tons  in  June,  but  when  the  cargo  arrived  the  defendant  knew  that  the 
plaintiff  had  shipped  no  other  cargoes  in  June  and  refused  to  receive  it.  The 
plaintiff  demurred  to  the  defendant's  plea  which  alleged  a  breach,  but  not  a  ma- 
terial breach,  by  the  plaintiff  and  the  court  overruled  the  demurrer.  It  is  clear 
that  there  was  no  breach  in  limine  here  because  shipment  by  the  plaintiff  of  20 
tons  in  June  was  not  in  breach  of  his  promise  but  rather  in  performance  of  it 
It  was  only  the  plaintiff's  failure  to  make  subsequent  shipments  during  the 
month  of  June  that  constituted  a  breach.  The  decision  in  Hoare  v.  Rennie 
was  questioned  in  Jonassohn  v.  Young*  and  was  expressly  overruled  in  Simp- 
son v.  Crippen, '  a  case  almost  identical  in  its  facts. 

Some  have  considered  Norrington  v.  Wright*  as  a  case  of  breach  in  limine. 
The  plaintiff  agreed  to  sell  and  deliver  5000  tons  of  iron  in  1000-ton  monthly 
instalments  begfinning  in  February.  In  that  month  he  delivered  400  tons  which 
the  defendant  accepted  and  paid  for.  During  the  next  two  months  the  plaintiff 
shipped  880  and  1571  tons  respectively  but  these  shipments  the  defendant  reject- 
ed. This  case  does  not  sustain  the  breach  in  limine  theory  (1)  because  there 
was  no  breach  at  the  outset;  (2)  because  the  decision  rests  solely  upon  the 
ground  that  the  breach  was  a  material  one  since  time  is  of  the  essence  in  com- 
mercial contracts.*  Even  the  case  of  Wells  v.  Calnan^*  has  been  used  to  sup- 
port the  theory  of  Langdell.  In  that  case,  after  the  contract  for  the  sale  of  the 
plaintiff's  premises,  but  before  time  for  performance,  the  buildings  were  demol- 
ished by  fire  without  the  plaintiff's  fault.  The  plaintiff  tendered  a  deed  of  the 
depleted  premises,  which  the  defendant  refused.  It  is  clear  that  the  plaintiff 
never  broke  his  promise  and  no  action  could  be  maintained  against  him  by  the 
defendant. 

Professor  Williston,  under  the  paragraph  heading,"  "A  breach  in  limine 
as  to  time  is  fatal  in  contracts  of  sale",  cites  a  number  of  cases"  to  support 
the  doctrine ;  but  the  decisions  all  rest  upon  the  ground  that  a  seller's  failure 
to  perform  on  time  is  a  material  breach.  In  these  cases  the  court  decided  as  a 
matter  of  law  that  such  a  breach  was  material  when  on  sound  principle  it  would 
seem  that  the  question,  being  solely  one  of  fact,  should  be  left  to  the  jury  unless 
absolutely  clear.    There  is  abundant  authority  to  sustain  the  proposition  that  the 

*  Langdell,  op.  cit.  214. 

•  (1859)  5  H.  &  N.  19. 

•  (1863)  4  B.  &  S.  295. 

'  (1872)  L.  R.  8  Q.  B.  14. 

'  (1885)  115  U.  S.  188,  6  Sup.  Ct  12. 

*  Prof.  Williston.  so  considers  the  doctrine  of  the  case.  See  2  Williston, 
Contracts  (1920)  1624,  footnote  72.  Prof.  Williston  further  says,  "In  install- 
ment contracts,  certainly,  exact  performance  of  every  installment  on  the  day 
has  not  generally  been  thought  a  condition  precedent  to  liability  of  the  other 
party."  pp.  1623  &  1624,  supra.  Such  is  the  law  of  the  Uniform  Sales  Act 
§45. 

"  (1871)    107  Mass.  514. 

**  Williston,  op.  cit.  1622,  §  847. 

"Oshinsky  v.  Loraine  Mfg.  Co.  (C.  C.  A.  1911)  187  Fed.  120;  Jones  v.  U.  S. 
(1878)  %  U.  S.  24;  Bank  of  Columbia  v.  Hagner  (1828)  1  Pet  455;  Howe  v. 
Smith  (1884)  27  Ch.  D.  89;  Hill  v.  Fisher  (1852)  34  Me.  143. 
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materiality  of  a  breach  after  part  performance  is  for  the  jury,  and  there  is  no 
reason  why  this  rule  should  not  likewise  be  applied  to  breaches  in  limine.  The 
s>tringent  rule  that  a  seller's  failure  to  deliver  at  the  specified  time  involves  a 
material  breach  has  not  been  applied  to  a  buyer's  failure  to  pay  at  the  specified 
time, "  and  the  Uniform  Sales  Act,  §  60  so  codifies  the  law.  While  it  is  un- 
questionably true  that  a  buyer's  failure  to  perform  on  the  day  is  usually  less 
important  than  a  similar  default  by  the  seller,  it  does  not  follow  that  a  seller's 
default  is  always  so  material  as  to  preclude  recovery.  It  should  be  remem- 
bered, however,  that  courts  which  consider  a  seller's  default  in  time  material  do 
not  accept  the  breach  in  limine  rule. 

Up  to  this  point,  the  view  of  the  law  courts  has  been  given,  and  it  now 
remains  to  consider  the  view  of  courts  of  equity.  It  is  well  known  that  equity 
gives  relief  to  a  plaintiff  who  has  not  fully  performed  his  promise,  the  decree 
being  conditional  upon  the  plaintiff's  allowing  the  defendant  compensation  for 
his  breach.  Thus  where  a  plaintiff  could  not  convey  all  that  he  contracted  to 
convey, "  or  where  there  were  slight  incumbrances  "  upon  his  property,  or  where 
the  property  was  not  offered  in  the  condition  to  which  the  buyer  was  entitled,  ** 
or  where  there  was  a  breach  as  to  time  of  performance, "  the  plaintiff  was  allowed 
to  recover.  It  is  only  where  the  breach  is  clearly  material  that  equity  will  deny 
relief. " 

Turning  now  to  the  theoretical  basis  of  the  breach  in  limine  rule,  it  seems 
that  it  has  its  origin  in  an  inequitable,  dogmatic  absolutism  that  misconceives 
the  very  purpose  of  contracting.  If  the  sole  motive  and  purpose  of  forming 
contract  relationships  were  to  inflict  penalties,  the  doctrine  could  readily  be 
accepted ;  but  the  motive  in  forming  such  relationships  in  the  economic  world  is 
to  derive  mutual  benefit.  If  courts  are  to  reflect  a  sound  economic  policy,  they 
should  allow  one  to  recover  who  has  done  substantially  what  he  has  promised 
to  do,  and  who  has,  therefore,  substantially  conferred  upon  a  defendant  what 
the  latter  expected.  The  breach  in  limine  rule  allows  a  defendant  to  escape  the 
consequences  of  his  bargain  when  the  plaintiff  commences  with  a  breach,  how- 
ever slight,  and  under  circumstances  where  the  defendant  has  been  tendered 
essentially  what  he  once  wanted  and  bargained  for.  The  result  is  inequitable 
and  economically  unsound. 

In  equity,  the  doctrine  of  substantial  performance  has  been  universally 
applied  and  there  is  no  reason  why  a  law  court  cannot  adopt  the  same  rule. 
It  is  true  that  equity  can  give  conditional  decrees  which  will  compensate  a 
defendant  for  any  injury  that  the  plaintiff's  breach  may  have  caused;  but  it  is 
equally  true  that  law  can  also  so  compensate  a  defendant,  by  means  of  a  counter- 
claim. In  fact,  a  law  court  is  better  adapted  to  deal  with  the  problem,  for  it 
has  a  jury  to  decide  the  question  of  substantial  performance  and  the  extent 
of  the  defendant's  damages  in  the  event  that  the  plaintiff  can  maintain  his 
action.  The  rule  that  substantial  performance  permits  recovery  does  not  mean 
that  plaintiffs  are  discharged  from  contract  obligations,  for  a  conditional  decree 

"Strather  v.  Miller  (Ky.  1910)  124  S.  W.  358;  Martindaie  v.  Smith  (1841)  I 
Q.  B.  389;  Mirabiia  v.  Imperial  Ottoman  Bank    (1878)    3   Exch.   Die.   164. 

^'Farris  v.  Hughes  (1893)  89  Va.  930,  17  S.  E.  518. 

''Capstick  v.  Crane  (1904)  66  N.  J.  Eq.  341,  57  Atl.  1045. 

^' Smyth  V.  Sturges   (1888)   108  N.  Y.  495,  15  N.  E.  544. 

"  Dresel  v.  Jordan  (1870)  104  Mass.  407;  King  v.  Connors  (1915)  222  Mass. 
261,  110  N.  E.  289. 

''Bergen  v.  Fetters  (1911)  144  App.  Div.  476,  129  N.  Y.  Supp.  218,  (unrea- 
sonable delay  by  vendor.)  Where  the  defect  in  quantity  or  quality  is  material, 
equity  will  not  decree  specific  performance.  Hinckley  v.  Smith  (1872)  51  N.  Y. 
21;  Bird  v.  Bradburn  (1900)   127  N.  C.  411,  37  S.  E.  456. 
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in  equity  and  a  counterclaim  at  law  impose  penalties  upon  plaintiffs  for  failing 
exactly  to  perform  their  promises.  The  doctrine  of  substantial  performance  is 
more  equitable  than  a  rule  which  gives  a  defendant  a  loophole  to  escape  obli- 
gations of  contract  fairly  assumed  when  he  has  in  fact  sustained  no  actual 
damage  and  if  allowed  a  counterclaim  could  only  recover  nominal  damages. 

Some  who  have  advocated  the  breach  in  limine  rule  would  restrict  it  to 
cases  where  the  plaintiff  can  be  put  in  a  status  quo.  The  objections  to  such  a 
rule  are  (1)  it  opens  up  unnecessary  collateral  inquiries;  (2)  the  question  prop- 
erly considered  is  not  whether  the  plaintiff  can  be  put  in  a  status  quo,  for  such 
an  inquiry  can  only  proceed  from  a  misconception  of  the  very  purpose  of  con- 
tracting; the  inquiry  should  be,  has  the  plaintiff  tendered  the  defendant  essen- 
tially what  the  latter  wanted?  (3)  The  status  quo  principle  properly  applied 
would  lead  a  court  to  inquire  whether  the  plaintiff,  if  denied  relief,  can  make 
a  contract  with  others  upon  terms  equally  favorable  to  those  which  the  de- 
fendant offered.  It  is  impossible  for  the  plaintiff  to  be  returned  to  a  status  quo 
unless  the  market  price  of  the  res  or  of  the  services  he  contracted  to  sell  to 
the  defendant  is  the  same  as  or  higher  than  at  the  time  of  entering  into  the 
original  contract.  If  a  plaintiff  can  thus  be  returned  to  a  status  quo,  as  a  prac- 
tical matter  he  would  never  sue  since  he  has  sustained  no  damage.  If  the 
status  quo  theory  is  applied  as  a  physical  test  or  in  other  words  objectively  ap- 
plied, the  inquiry  will  be :  has  the  plaintiff  the  res  intact  as  of  the  time  when 
the  defendant  contracted  with  him.  It  is  true  that  in  many  cases  the  plaintiff 
still  has  the  res  as  it  was  when  he  entered  into  the  contract,  but  if  the  demand 
for  the  res  or  for  the  plaintiff's  services  has  ceased,  as  is  exemplified  by  falling 
prices,  the  plaintiff  cannot  be  said  to  be  in  the  same  position  he  was  in  originally. 
(4)  Assuming  that  the  plaintiff  can  dispose  of  his  res  or  his  services  to  others 
upon  terms  equally  favorable  to  those  of  his  contract  with  the  defendant,  it  is 
clear  that  the  bargain  was  economically  fair  and  there  is  no  reason  why  the  de- 
fendant should  refuse  to  perform  when  offered  essentially  what  he  barg^ained 
for  and  it  would  not  be  inequitable  to  make  him  pay  nominal  damages  and  costs. 
The  breach  m  limine  rule  so  qualified  becomes  strictly  academic  as  was  the 
whole  theory  in  its  origin.  (5)  Furthermore,  there  would  seem  to  be  no  reason 
for  restricting  the  status  quo  doctrine  to  breaches  in  limine,  for  it  might  as  well 
be  applied  to  breaches  after  part  performance.  While  it  is  true  that  services 
already  rendered  cannot  be  taken  back  and  in  most  cases  goods  delivered  to  a 
defendant  cannot  be  returned  intact  to  a  plaintiff, — when  for  instance  the  nature 
of  the  goods  has  been  changed  in  the  processes  of  production, — it  is  not  im- 
possible for  a  court  to  inquire  whether  or  not  the  plaintiff  could  recover  in 
quasi-contract  for  services  already  rendered  and  goods  already  delivered  the 
same  amount  he  would  recover  in  contract ;  and  further  to  determine  whether  the 
plaintiff  could  dispose  of  his  services  for  the  remainder  of  the  cwitract  period 
or  of  the  remainder  of  his  goods  to  be  delivered  under  the  contract  on  terms 
equally  favorable  to  those  which  the  defendant  offered.  This  laborious  result 
would  follow  from  the  logical  application  of  the  status  quo  principle  from  an 
economic  standpoint 

In  conclusion  it  must  be  emphasized  that  the  breach  in  limine  rule  as 
originally  advanced  or  even  in  its  more  refined  form  has  no  confirmation  in 
adjudicated  cases.  The  sound  rule  should  be  that  a  plaintiff  who  has  not  ma- 
terially broken  his  promise,  regardless  of  the  time  of  breach,  should  be  allowed 
to  recover.  Or  in  other  words  substantial  performance  is  a  condition  precedent 
to  his  recovery. "  Law  even  better  than  equity  can  adopt  tfiis  rule  for  it  has 
the  jury  to  decide  questions  of  fact.     This  phase  of  the  law  of  contracts  deals 

"  This  rule  of  course  applies  only  to  dependent  promises. 


362  COLUMBIA  LAW  REVIEW 

with  conditions  implied  in  law  as  distinguished  from  express  conditions  which 
are  the  creatures  of  the  parties  and  with  the  consequences  of  which  a  court,  not 
being  responsible  for  their  existence,  is  not  concerned.  In  speaking  of  condi- 
tions implied  in  law  Langdell  says,  "An  implied  condition,  on  the  other  hand  is 
the  creature  of  the  court,  and  the  court  is  therefore  responsible  for  its  conse- 
quences. This  responsibility  rests  upon  the  court  not  only  because  an  implied 
condition  is  its  creature,  but  because,  being  its  creature,  the  court  has  the  power 
of  moulding  it  as  purposes  of  justice  may  require."**  It  is  to  be  hoped  and  in- 
deed expected  that  law  will  conform  to  equitable  principles.  While  it  is  unjust 
to  consider  every  breach  of  performance  in  time  by  the  seller  material,  it  is 
still  more  unjust  to  inquire  into  the  mere  fact  of  breach,  leaving  out  of  con- 
sideration the  materiality  of  the  breach,  as  the  doctrine  of  Langdell  would  re- 
quire. The  latter  rule  has  no  semblance  of  justice  and  historically  considered 
finds  a  proper  setting  in  that  period  of  contract  law  when  implied  conditions  were 
unheard  of. 


When  is  a  Foreign  Corporation  "Doing  Business"  Within  the  State?— 
The  Court  of  Appeals  of  New  York  has  said  that  the  phrases  "doing  business" 
and  "transacting  business"  are  to  be  interpreted  as  having  the  same  meaning.  *  But 
that  court  has  as  yet  been  unable  to  furnish  the  profession  with  some  convenient 
test  as  to  the  meaning  of  either. 

This  question  has  arisen  in  several  ways  and  it  is  proposed  to  examine  the 
cases  with  a  view  to  extracting  from  them,  if  possible,  some  principles  which  shall 
be  of  aid  to  the  attorney  who  seeks  to  advise  his  corporation  client.  The  General 
Corporation  Law  §§  46,  47  (formerly  Section  1780(4)  of  the  New  York  Code 
Civ.  Proc.)  provides  that  a  non-resident  or  a  foreigfn  corporation  may  serve  with 
process  a  foreign  corporation  "doing  business  within  the  state".  The  Court  of 
Appeals  in  the  leading  case  of  Tauza  v.  Siuquehanna  Coal  Co.*  has  posited 
quite  succintly  that  for  purposes  of  jurisdiction  a  foreign  corporation  "is  here,  if 
it  is  here,  not  occasionally  or  casually,  but  with  a  fair  measure  of  permanence  and 
continuity."*  If  the  business  of  the  corporation  within  the  state  be  both  "sys- 
tematic and  regular",  service  upon  such  corporation  is  permitted.  *  And  in  reaching 
this  conclusion  the  court  was  treading  upon  safe  constitutional  ground.  The  Su- 
preme Court  had  but  recently  decided  that  service  of  this  sort  was  permissible,* 
and  had  declared  that  it  was  no  objection  to  such  service  that  the  business  of  the 
corporation  within  the  state  was  solely  of  an  interstate  character.  *  In  this  respect, 
of  course,  the  application  of  taxing  statutes  differs  most  radically. ' 

"Langdell,  op.  cit.  210. 

'  See  Hovey  v.  De  Long  Hook  &  Eye  Co.  (1914)  211  N.  Y.  420,  426,  105  N.  E. 
667. 

»  (1917)  220  N.  Y.  259,  115  N.  E.  915. 

*  Ibid.. -p.  267. 

*  It  must  be  noted  at  the  outset  that  "doing  business"  has  a  far  different 
connotation  as  applied  to  the  Corporation  and  Tax  Laws,  to  be  discussed  later. 
Thus,  the  court  says  (p.  267)  "Activities  insufficient  to  make  out  the  transaction  of 
business  within  the  meaning  of  these  statutes  may  yet  be  sufficient  to  bring  the 
corporation  within  the  state  so  as  to  render  it  amenable  to  process  .  .  .  The 
question  in  those  cases  is  not  merely  whether  the  corporation  is  here,  but  whether 
its  activities  are  so  related  to  interstate  commerce  that  it  may,  by  a  denial  of  the 
license,  be  prevented  from  being  here." 

international  Harvester  Co.  v.  Kentucky  (1914)  234  U.  S.  579,  34  Sup.  Ct. 
944 

'•Ibid.,  p.  588. 

'International  Text-Book  Co.  v.  Pigg  (1910)  217  U.  S.  91,  30  Sup.  Ct.  481. 
The  evolution  of  this  New  York  rule  is  rather  interesting.  The  New  York  courts 
originally  thought  that  sufficient  jurisdiction  was  constitutionally  obtained  over  a 
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Under  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  33  it  is  provided 
that  "every  foreign  stock  corporation  having  an  office  for  the  transaction  of  business 
within  this  state  shall  keep  therein  a  book  to  be  known  as  a  stock-book".  Prob- 
ably the  leading  case  under  this  statute  of  interest  in  this  discussion  is  that  of 
Hovey  v.  De  Long  Hook  and  Eye  Co.  *  The  court  in  that  case  argued  that  the 
same  meaning  is  to  be  put  upon  the  phrase  "doing  business"  under  this  provision 
as  in  the  taxing  statutes,  which  will  be  discussed  later.  And  the  interesting  sugges- 
tion is  made  that  a  foreign  corporation  should  only  be  compelled  to  bear  the 
burdens  imposed  by  these  sections,  when  the  acts  done  are  a  material  part  of  the 
business  of  the  corporation  and  of  such  a  nature  as  to  require  state  protection.  * 

The  General  Corporation  Law  (Consol.  Laws,  c.  23)  §  15  reads,  "No  foreign 
stock  corporation,  other  than  a  moneyed  corporation  shall  do  business  in  this  state 
without  having  first  procured  from  the  secretary  of  state  a  certificate  that  it  has 
complied  with  all  the  requirements  of  law  to  authorize  it  to  do  business  within  this 
state.  .  .  .  No  foreign  stock  corporaticMi  doing  business  within  this  state  shall 
maintain  any  action  in  this  state  upon  any  contract  made  by  it  in  this  state,  unless 
prior  to  the  making  of  such  contract,  it  shall  have  procured  such  certificate."  The 
purpose  of  this  enactment  has  been  declared  to  be  to  protect  domestic  corporations, 
so  that  they  might  not  be  subjected  to  greater  restrictions  than  corporations  com- 
ing from  other  jurisdictions  to  do  business  within  the  state.'*  But  since  there 
is  the  further  desire  to  foster  commerce  within  the  state,  the  courts  have  not  been 
over-stringent  in  their  interpretation  of  the  statute.  It  seems  that  some  substantial 
proportion  of  the  corporation's  business  must  be  done  within  the  state. "     It  is, 

foreign  corporation  by  service  upon  an  officer  temporarily  and  incidentally  here, 
even  though  the  corporation  was  not  doing  business  within  the  state.  Pope  v.  Terre 
Haute  Car  &  Mfg.  Co.  (1881)  87  N.  Y.  137.  The  Supreme  Court  of  the  United 
States  decided  that  this  rule  violated  the  due  process  clause  of  the  Federal  Consti- 
tution. Riverside,  etc.,  Mills  v.  Menefee  (1915)  237  U.  S.  189,  35  Sup.  Ct.  579, 
and  the  Court  of  Appeals  was  constrained  to  follow  this  ruling  upon  a  constitu- 
tional point.  Bagdon  v.  Phil.  &  Reading  C.  &  I.  Co.  (1916)  217  N.  Y.  432.  Ill 
N.  E.  1075.  In  Pomeroy  v.  Hocking  Valley  Ry.  (1916)  218  N.  Y.  530,  113  N.  E. 
504,  however,  service  upon  an  officer  only  incidentally  doing  business  of  the  corpora- 
tion was  upheld,  because  the  court  found  the  corporation  was  here  for  other 
reasons.  And  it  was  declared  to  be  unnecessary  in  this  case  for  the  corporation  to 
be  doing  the  type  of  work  within  the  state  for  which  it  was  organized.  See 
(1916)  16  Columbia  Law  Rev.  422;  Henderson,  Position  of  foreign  Corporations 
in  American  Constitutional  Law  (1918)  85-7. 

'Supra,  footnote  1.  The  defendant  was  a  Pennsylvania  corporation  with  an 
office  in  New  York,  which  was  merely  operated  as  a  headquarters  for  the  con- 
venience of  its  traveling  salesmen.  No  books  of  account  were  kept  in  New  York, 
nor  record  of  sales.  Furthermore,  neither  the  directors'  nor  stockholders'  meetings 
were  held  in  this  state.  The  court  felt,  moreover,  that  this  statute  was  not  in- 
tended to  cover  a  case  of  this  sort.  The  stock  book  was  probably  meant,  it  said,  to 
be  kept  for  the  benefit  of  stockholders  and  judgment  creditors  of  the  corporation, 
who  sought  to  investigate  its  solvency.  With  a  corporation  of  this  sort,  actually 
carrying  on  its  business  outside  the  state,  there  would  probably  not  be  in  New 
York  a  sufficient  number  of  persons  of  this  description  to  warrant  an  application 
of  this  statute. 

*p.  427.  The  mere  transaction  of  business  in  the  state  is  not  sufficient  to  bring 
a  foreign  corporation  within  the  terms  of  this  statute.  The  corporation  must 
actually  maintain  "an  office  for  the  transaction  of  business".  Wadsworth  v.  Equi- 
table Trust  Co.  (1912)  153  App.  Div.  727,  138  N.  Y.  Supp.  842;  Althause  v.  Guar- 
anty Trust  Co.  (1912)  78  Misc.  181,  137  N.  Y.  Supp.  945. 

"See  Angldile  Computing  Scale  Co.  v.  GladsPone  (1914)  164  App.  Div.  370, 
374,  149  N.  Y.  Supp.  807,  811. 

"^  In! emotional  Text-Book  Co.  v.  Connelly  (1910)  67  Misc.  49,  124  N.  Y.  Supp. 
603.  It  is  to  be  noted  that  when  this  same  corporation  ceased  to  do  several  of  the 
acts  which  the  court  had  declared  to  be  doing  business  within  the  State,  it  was 
declared  to  be  outside  the  purview  of  this  statute.  International  Text-Book  Co.  v. 
Tone  (1917)  220  N.  Y.  313,  115  N.  E.  914. 
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however,  not  essential,  for  the  purposes  of  this  statute,  that  the  foreign  corpora- 
tion maintain  an  office  in  the  jurisdiction."  Probably  the  nearest  approach  to  a 
test  under  this  statute  has  been  that  suggested  by  the  court  in  Penn  Collieries  Co. 
V.  McKeever. "  If,  this  court  asserts,  it  is  possible  to  find  "corporate  continuity  of 
conduct"  within  the  state,  the  foreign  corporation  comes  within  the  prohibition  of 
the  statute.  But  it  is  not  over-difficult  to  perceive  that  a  test  of  this  sort  is  little 
better  than  none. 

Lastly,  the  Tax  Law  (Consol.  Laws,  c.  60)  §§  181,  182  provides  that  foreign 
corporations  (with  certain  exceptions)  shall  pay  to  the  state  a  license  tax  "for  the 
privilege  of  exercising  its  corporate  franchises  or  carrying  on  its  business  in  such 
corporate  or  organized  capacity  within  the  state"  and  that  "for  the  purposes  of 
doing  business  in  this  state,  every  foreign  corporation  .  .  .  shall  pay  .  .  . 
an  annual  tax  [franchise  tax]  to  be  computed  upon  the  basis  of  the  amount  of  its 
capital  stock,  employed  during  the  preceding  year  within  this  state."  "•  The  courts 
in  passing  upon  this  provision  usually  interpret  it  as  co-ordinate  to  the  section 
of  the  General  Corporation  Law  which  has  been  just  discussed."  Taken  together 
they  represent  the  policy  of  the  state  as  to  foreign  corporations.  It  may  be  of 
some  value  to  scrutinize  the  cases  under  these  taxing  statutes,  if  from  them  some 
general  principles  can  be  deduced.  The  recent  case  of  Manila  Electric,  etc.  Co.  v. 
Knapp "  brings  this  problem  once  more  to  the  fore  and  is  of  particular  interest, 
because  of  the  fact  that  the  United  States  Supreme  Court,  on  quite  similar  facts, 
seemed  to  reach  a  contrary  result. "  In  the  New  York  case  the  relator  was  a 
foreig^n  corporation  organized  in  Connecticut  to  operate  railroads  in  Manila. 
Stockholders'  meetings  were  held  in  Connecticut,  but  directors'  meetings  were  held 
in  New  York  City.  Besides  having  an  office  in  New  York  City,  through  which 
interest  on  bonds  was  paid  and  dividends  on  stock  declared  and  paid,  it  had  a 
trust  account  in  that  city  of  bonds  and  a  bank  account  made  up  of  receipts  of 
interest  and  dividends  from  the  Manila  roads.  Despite  these  activities  it  was  held 
that  the  relator  was  not  doing  business  within  the  state  within  the  meaning  of 
§§  181  and  182  of  the  Tax  Law.  After  positing  quite  properly  that  these  statutes 
required  not  merely  that  the  foreign  corporation  be  doing  business  within  the 
state,  but  that  it  be  "employing  capital  within  the  state",  the  court  denied  that  this 
corporation  was  doing  either  and  found  for  the  relator. "  Let  us  now  attempt, 
if  possible,  to  discern  the  considerations,  conscious  and  otherwise,  which  must 
have  moved  the  court  to  its  decision. 

As  a  foreword  it  is  to  be  noted  that  in  cases  of  this  sort  counsel  for  the 
foreign  corporation  usually  has  two  arrows  to  his  bow.  It  is  first  competent  for 
him  to  show  that  the  corporation  is  not  doing  business  within  the  state  within  the 
purview  of  the  statute.  And  if  this  fails  him  he  may  prove  that  although  business 
is  transacted  within  the  state  it  is  interstate  in  character  and  a  tax  upon  it  would 
be  an  undue  burden  upon  interstate  commerce.  **  In  reading  these  cases  it  is  often 
quite  difficult  to  determine  upon  which  of  these  two  grounds  the  court  is  resting 

"See  Woodridge  Heights  Const.  Co.  v.  Gippert  (1915)  92  Misc.  204,  155  N. 
Y.  Supp.  363,  364. 

"  (1905)   183  N.  Y.  98,  75  N.  E.  935. 

*••  This  tax  has  recently  been  declared  to  be  one  on  income.  Alpha  Portland 
Cement  Co.  v.  Knapp  (1920)  230  N.  Y.  48,  129  N.  E.  202. 

"  See  Angldile  Computing  Scale  Co.  v.  Gladstone,  supra,  footnote  10. 

"  (1920)  229  N.  Y.  502,  128  N.  E.  892. 

''Case  of  Copper  Range  Co.  (1918)  246  U.  S.  155,  38  Sup.  Ct.  295  et  seq.; 
Case  of  Champion  Co.  (1918)  246  U.  S.  155,  38  Sup.  Ct.  295  et  seq. 

"  The  court  indulged  in  a  rather  lengthy  discussion  of  the  "doing  business 
within  the  state"  phase  of  the  question  and  as  indicated  found  for  the  relator. 

"See  (1920)  20  Columbia  Law  Rev.  324. 
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its  decision.*  For  the  purposes  of  this  discussion,  however,  we  are  but  casually 
interested  in  the  interstate  phase  of  the  problem.**  The  New  York  courts  seem  to 
require  that  the  business  transacted  within  the  state  be  of  the  general  nature  for 
which  the  corporation  was  organized."  Thus,  we  have  seen  that  a  corporation 
which  merely  uses  New  York  as  the  center  of  its  financial  activity  is  not  within 
the  meaning  of  the  statute.  Yet  this  very  type  of  activity  has  for  another  purpose 
been  termed  "an  indispensable  condition  to  the  conduct  of  business."  "  Similarly,  it 
is  generally  held  that  the  mere  maintenance  of  salesrooms  does  not  bring  the 
corporation  into  the  state  for  purposes  of  taxation.  **  Although  the  cases  seem  to 
apply  this  suggested  test,  no  court  has  been  found  to  articulate  it  expressly.  **  But 
a  glance  at  the  method  of  apportioning  the  tax  might  vindicate  the  theory  advanced. 
If  the  company's  net  profits  are  derived  principally  from  the  sale  or  use  of  tangible 
property,  the  tax  is  imposed  on  such  proportion  of  the  whole  net  income  as  the 
fair  cash  value  of  the  tangible  property  within  the  state  bears  to  the  fair  cash 
value  of  all  the  tangible  property  of  the  company.  If  the  net  profits  of  the  com- 
pany are  derived  principally  from  intangible  property,  the  tax  is  imposed  upon  such 
proportion  of  the  whole  net  income  as  the  gross  receipts  within  the  state  bear  to 
the  total  gross  receipts  of  the  company.  If,  then,  as  in  the  cases  we  are  discussing, 
the  profits  of  the  corporation  outside  the  state  arise  from  the  use  of  tangible  prop- 
erty and  within  the  state  the  profits  arise  solely  from  the  use  of  intangible  prop- 
erty, how  is  the  apportionment  to  be  made?  The  extreme  difficulty  of  doing  it 
has  probably  induced  the  court  to  evade  the  entire  question  by  incorrectly  holding 
the  corporation  non-taxable.  * 

Another  consideration  which  must  have  had  some  influence  with  the  court  is 
the  general  policy  of  the  state  as  to  foreign  corporations.  It  is  probably  fair  to 
state  that  it  is  the  general  purpose  of  both  the  Legislature  and  the  courts  to 
foster  foreign  corporations  and  not  unduly  to  hinder  the  transaction  of  their  busi- 
ness within  the  state.  With  this  in  mind  the  proper  interpretation  of  all  the  statutes 
under  consideration  can  be  made  Such  construction  as  will  tend  to  discourage  the 
entrance  into  the  state  of  foreign  corporations  will  not  be  made.  Thus,  in 
interpreting  the  Code  provisions  concerning  service  of  summons,  the  courts  can 
afford  to  be  more  stringent  and  construe  slight  operations  as  "doing  business  within 

"Thus,  in  the  two  Supreme  Court  cases  cited  in  footnote  16,  supra,  it  seemed 
to  be  admitted  that  the  corporations  were  doing  business  within  the  state  and  the 
only  question  was :  was  such  business  of  an  interstate  nature.  Yet,  in  the  light  of 
the,  case  of  Manila  Electric,  etc.  Co.  v.  Knapp,  the  New  York  Court  of  Appeals 
would  probably  have  decided  that  on  those  facts"  the  corporations  were  not  even 
doing  business  within  the  state. 

*•  Probably  the  leading  cases  on  the  proposition  that  a  corporation  engaged  in 
interstate  commerce  is  not  taxable  and  may  sue  without  paying  the  tax  are: 
International  Text-Book  Co.  v.  Tone,  supra,  footnote  11,  and  Western  Union  Tel. 
Co.  V.  Kansas  (1910)  216  U.  S.  1,  27,  30  Sup.  Ct.  190. 

"  Cf.  discussion  of  Hovey  v.  De  Long  Hook  &  Eye  Co.  in  the  note. 

"  Pomeroy  v.  Hocking  Valley  Ry.,  supra,  footnote  7,  p.  535. 

"Cheney  Bros.  v.  Massachusetts  (1918)  246  U.  S.  147,  38  Sup.  Ct.  295  (also 
held  to  be  interstate  commerce)  ;  People  ex  rel.  A.  J.  Tower  Co.  v.  Wells  (1915)  182 
N.  Y.  553,  75  N.  E.  1132;  cf.  Hovey  v.  De  Long  Hook  &  Eye  Co.,  supra,  footnote  1. 

**A  series  of  several  Supreme  Court  cases  decided  in  one  batch  seems  to  sub- 
stantiate this  proposition.  See  Cheney  Bros.  v.  Massachusetts,  supra,  footnote  23. 
The  force  of  these  cases  is,  perhaps,  weakened  by  the  fact  that  stress  was  laid  by 
these  corporations  upon  the  fact  that  their  business  was  essentially  interstate. 

"On  a  point  of  constitutional  law,  the  Court  of  Appeals  has  just  given  us 
further  evidence  of  its  disapproval  of  eflForts  to  extend  the  taxation  of  foreign 
corporations  upon  business  done  in  the  state  purely  intangible  in  its  nature.  Alpha 
Portland  Cement  Co.  v.  Knapp,  supra,  footnote  13a.  This  case  arose  under  §  209 
of  the  Tax  Law  which  applies  similar  rules  to  foreign  mercantile  and  manufac- 
turing corporations  as  §§  181  and  182  apply  to  other  types  of  foreign  corporations. 
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the  state",  for  few  corporations  would  remain  outside  of  the  jurisdiction  because 
of  this  stringency.  But  were  similar  interpretation  to  be  pven  to  taxing  statutes, 
it  might  well  operate  to  effectuate  a  wholesale  exclusion.  Few  corporations  will 
carry  on  even  their  financial  business  within  the  state,  if  by  so  doing  they  subject 
themselves  to  local  taxation.  Another  angle  from  which  this  problem  may  be 
approached  is  that  of  ordinary  justice.  It  is  manifestly  equitable  to  subject  a 
foreign  corporation  to  service  of  summons  more  readily  than  to  taxation.  Once 
more  no  court  has  definitely  enunciated  these  criteria. 

For  those  who  expected  a  well-defined  test  wherewith  to  decide  each  of  these 
problems,  this  investigation  is  probably  a  disappointment.  **  Yet  even  the  courts 
have  admitted  that  each  case  must  be  decided  on  its  individual  merits.  They  are 
moved  only  by  general  principles  of  policy  and  have  thus  far  evolved  no  con- 
venient yard-stick  for  the  practitioner.  There  must,  however,  be  some  value  in 
the  kno.wledge  that  an  examination  of  the  cases  discloses  no  such  criteria. " 


Statutes  of  Limitations  in  the  Conflict  of  Laws. — "Statutes  of  Limitation 
relate  to  the  remedy  and  not  to  the  contract  ...  all  suits  must  be  brought 
within  the  period  prescribed  by  the  local  law  of  the  country  where  the  suit  is 
brought, — the  lex  fori."*  It  is  believed  that  the  inconsistencies  resulting  from  the 
application  of  this  frequently  heard  formula,  justify  an  analysis  of  its  basis.  An 
example  of  its  vitality  in  our  law  is  the  recent  case  of  Fisher  v.  Burk  (Miss.  1920) 
86  So.  300.  Suit  was  on  a  contract  made  in  Illinois  between  the  plaintiff  and  the 
defendant,  both  residents  of  that  state.  The  contract  was  for  the  exchange  of 
certain  Illinois  land  for  Mississippi  land,  with  a  stipulation  for  a  reconveyance 
upon  a  contingency.  The  plaintiff  sought  to  charge  the  Mississippi  land  with 
damages  for  breach  of  the  agreement  to  reconvey.  One  defense  was  the  Missis- 
sippi statute  of  limitations,  and  on  this  ground  judgment  was  for  the  defendant. 

Now  it  is  interesting  to  note  that,  except  in  cases  of  so-called  personal  obliga- 
tions ex  contractu,  a  different  principle  is  evoked.  Where  land  or  movables  have 
been  possessed  adversely,  the  running  of  the  statute  is  said  to  affect  the  right,  and 
"give  a  positive  title."*  And  in  questions  of  title  to  movables,  a  foreign  statute 
of  limitations  may  be  set  up,  and  the  forum  disregards  its  own.* 

**  In  Manila  Electric,  etc.  Co.  v.  Knapp,  the  court  reiterated  the  suggestion  in 
Hovey  v.  De  Long  Hook  &  Eye  Co.  that  the  business  done  be  of  a  sort  which 
might  fairly  be  termed  privileged  and  "which  necessitated  or  sought  govern- 
mental opportunity  and  protection  to  be  compensated  or  balanced  by  contributions 
through  taxation  to  the  burden  of  government".  But  the  unsatisfactory  char- 
acter of  this  rule  is  immediately  apparent.  It  leaves  it  with  the  courts  to  do  just 
what  they  have  been  doing:  to  decide  each  case  upon  its  facts  and  then  fit  the 
facts  to  the  rule  or  not  as  seems  fitting. 

"  No  attempt  has  been  made  to  investigate  the  manner  in  which  other  states 
have  dealt  with  this  problem.  A  rather  complete  collection  of  the  cases  is  to  be 
found  in  a  pamphlet  published  (1920)  by  the  Corporation  Trust  Co.  of  New  York 
entitled  "What  Constitutes  'Doing  Business' ". 

'  Tozmsend  v.  Jemison  (1850)  9  How.  407,  413,  415;  Miller  et  al.  v.  Brenham 
(1877)  68  N.  Y.  83;  see  The  British  Linen  Co.  v.  Drummond  (1830)  10  B.  &  C. 
903;  Angell,  Limitations  (6th  ed.  1876)  c.  viii. 

'Per  Lord  Mansfield  in  Taylor  v.  Horde  (1757)  1  Burr.  60,  119  (land); 
Toltec  Ranch  Co.  v.  Cook  (1903)  191  U.  S.  532,  24  Sup.  Ct.  166  (land)  ;  Sprecker  v. 
Wakeley  et  al.  (1860)  11  Wis.  432  (land);  Shelby  v.  Guy  (1826)  11  Wheat.  361 
(slave)  ;  Fears  Adtn'r  v.  Svkes  (1858)  35  Miss.  633  (slave)  ;  see  Minor,  Conflict 
of  Laws  (1901)  523;   (1889)  3  Harvard  Law  Rev.  318-321. 

*  Shelby  v.  Guy,  supra,  footnote  2;  Fears  Adtn'r.  v.  Sykes,  supra,  footnote  2. 
A  fortiori  this  rule  would  seem  applicable  to  land.  The  apparent  dearth  of  author- 
ity may  be  due  to  the  general  view  that  actions  involving  the  right  to  possession  of 
land  are  not  transitory.  Hence,  in  such  cases  the  lex  fori  will  usually  be  the  lex 
sifius. 
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It  is  also  interesting  to  note  that  in  the  contract  cases,  the  courts  shrink  from 
carrying  toils  logical  extent  their  doctrine  of  the  statute  "going  only  to  the  remedy." 
For  although  such  a  statute  may  be  modified  before  it  has  run,*  legislation  may 
not  afterward  destroy  the  effect  of  the  bar.  *  The  characteristics  of  "going  only  to 
the  remedy"  (not  affecting  the  obligation),  and  at  the  same  time  conferring  a  de- 
fense which  is  protected  as  a  so-called  vested  right  (properly  an  immunity),  are 
conceptually  difficult  of  reconcilement.  Again,  the  statute  "goes  only  to  the 
remedy",  yet  before  the  time  has  run,  the  statute  cannot  be  modified  by  shorten- 
ing the  period,  so  as  to  take  away  at  once  all  remedy,  or  "directly  impair  the 
obligation."  *  A  reasonable  time  must  be  given  to  bring  suit. '  The  latter  rule 
and  its  corollary  may  be  unassailable  from  the  point  of  view  of  social  expediency. 
But  they  hardly  support  the  formula  which  is  under  analysis.  It  is  said  that 
statutes  of  limitation  are  not  to  be  regarded  as  impairing  the  obligation  of  con- 
tracts. *  Phrased  more  realistically,  the  statement  would  be  that  such  statutes, 
in  general,  are  a  socially  necessary  impairment  of  the  obligation  of  contracts. 
Factually,  whatever  interferes  with  the  enforcement  of  a  claim  impairs  the  obli- 
gation. • 

Although  the  typical  statute  of  limitations  "goes  only  to  the  remedy",  and 
therefore  the  lex  fori  governs,  yet  where  the  statute  loci  contractus  is  expressly 
worded  as  extinguishing  the  claim,  then  the  forum  disregards  its  own  statute  and 
allows  no  action  if  the  period  according  to  the  lex  loci  contractus  has  elapsed.  ** 
Moreover,  when  a  statutory  liability  is  created,  and  the  same  statute  limits  a 
period  for  bringing  suit,  the  foreign  forum  will  entertain  no  action  to  enforce 
liability  under  that  statute  unless  brought  within  the  specially  limited  period. "  The 
same  is  true,  it  seems,  though  the  special  period  be  designated  in  a  statute  other 
than  and  subsequent  to  the  one  creating  the  liability.  "  The  conventional  explana- 
tion of  the  cases  involving  special  statutory  periods,  which  apparently  furnish  an 
exception  to  the  general  rule,  is  the  a  priori  statement  that  a  statutory  period  must 
be  taken  as  a  condition  of  the  statutory  liability.     But  the  courts  do  not  attempt 

*Pritchard  v.  Spencer  (1851)  2  Ind.  486;  Holcombe  v.  Tracy  (1858)  2  Minn. 
241 ;  see  Ross  et  al.  v.  Duval  et  al.  (1839)  13  Pet.  45 

*  Davis  V.  Minor  (Miss.  1835)  1  How.  183;  Rockport  v.  Walden  (1873)  54 
N.  H.  167;  Thompson  v.  Rand  (1875)  41  Iowa  48;  McCracken  County  v.  Mercantile 
Trust  Co.  (1886)  84  Ky.  344;  Fish  v.  Fanvell  (1896)  160  111.  236,  43  N.  E.  367; 
contra,  Campbell  v.  Holt  (1885)  115  U.  S.  620.  6  Sup.  Ct.  209  (two  dissenting). 
This  case  is  believed  to  stand  alone.     See  (1889)  3  Harvard  Law  Rev.  319,  n.  5. 

'Pereless  v.  City  of  Watertoun  (D.  C.  1874)  6  Bisj^.  79,  84.  See  Call  v.  Hagger 
(1812)  8  Mass.  423;  Berry  &■  Johnson  v.  Ransdall  (Ky.  1863)  4  Mete.  292;  Par- 
menter  v.  State  (1892)  135  N.  Y.  154,  31  N.  E.  1035;  Terry  v.  Anderson  (1877)  95 
U.  S.  628;  Christmas  v.  Russell  (1866)  5  Wall.  290,  per  Mr.  Justice  Clifford :  "Cases, 
however,  may  arise  where  the  provisions  of  the  statute  on  that  subject  may  be  so 
stringent  and  unreasonable  as  to  amount  to  a  denial  of  the  right,  and  in  that  event 
a  different  rule  would  prevail,  as  it  could  no  longer  be  said  that  the  remedy  only 
was  affected  by  the  new  legislation." 

'See  Berry  &  Johnson  v.  Ransdall,  supra,  footnote  6;  Christmas  v.  Russell, 
supra,  footnote  6. 

*  See  Ca'l  v.  Hagger,  supra,  footnote  6. 

•See  McCracken  v.  Hayward  (1844)  2  How.  608,  612.  The  language  of  Mr. 
Justice  Baldwin  is  significant:  "If  any  subsequent  law  affect  to  diminish  the  duty, 
or  impair  the  right,  it  necessarily  bears  on  the  obligation  of  the  contract,  in  favour 
of  one  party,  to  the  injury  of  the  other;  hence  any  law,  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of  the  rights  accruing  by  a  contract,  though 
professing  to  act  only  on  the  remedy  is  directly  obnoxious  to  the  prohibition  of  Uie 
Constitution." 

"Broum  v.  Parker  (1871)  28  Wis.  21;  Baker  v.  Stonebraker's  Adm'rs.  (1865) 
36  Mo.  2,i&;  see  Huber  v.  Stciner  (1835)  2  Bing.  N.  Cas.  501. 

^^Negaubauer  v.  Great  Northern  Ry.  (1904)  92  Minn.  184,  99  N.  W.  620;  The 
Harrisburg  (1886)  119  U.  S.  199,  7  Sup.  Ct.  140. 

''Davis  V.  Mills  (1904)  194  U.  S.  451,  24  Sup.  Ct  692. 


368  COLUMBIA  LAW  REVIEW 

to  differentiate  on  principle  these  cases  from  those  where  limitation  is  by  a  general 
statute,  and  where  the  lex  fori  is  held  to  apply. " 

The  presence  in  our  law  of  the  lex  fori  doctrine  which  has  just  been  con- 
sidered in  some  of  its  ramifications,  is  explicable  only  by  recourse  to  its  probable 
origin, — the  well  known  rule  that  a  recovery  can  be  had  against  a  debtor  who,  after 
the  claim  has  become  unenforcible  through  lapse  of  time,  promises  to  pay  it. 
This  rule  has  been  developed  along  two  different  lines.  One  theory  requires  decla- 
ration upon  the  new  promise  as  the  cause  of  action,  with  the  barred  debt  as  the 
consideration. "  Other  courts  regard  the  old  debt  as  the  cause  of  action  and 
compel  pleading  of  the  new  promise  by  way  of  replication  to  a  defense  of  the 
statute. "    The  new  promise  is  then  treated  as  a  waiver  of  that  defense. 

But  it  would  seem,  delving  beneath  the  language  of  the  opinions,  and  con- 
sidering the  substance  rather  than  the  form  of  the  pleadings,  that  neither  theory 
satisfies  analysis.  In  both  groups  of  cases,  the  facts  upon  which  a  plaintiff's 
recovery  is  predicated,  are  the  same,  viz.,  an  old  debt  and  a  new  promise.  Both 
elements  must  eventually  be  proved  by  a  plaintiff  in  a  properly  pleaded  action. 
Realistically,  therefore,  neither  the  new  promise  nor  the  old  debt  constitutes  the 
cause  of  action.  The  basis  for  recovery  is  a  new  combination  of  operative  facts. 
If  either  constituent  be  absent — new  promise  or  old  debt — there  is  no  recovery. 
According  to  this  analysis,  the  running  of  the  statute  does  extinguish  the  old 
cause  of  action.  The  plaintiff  is  no  longer  privileged  to  bring  suit,"  nor  has  he, 
by  setting  in  motion  the  machinery  of  the  courts,  a  legal  power  to  subject  the  de- 
fendant to  a  duty  to  pay  damages.  From  the  point  of  view  of  the  defendant, 
after  the  statute  has  run,  there  is  no  legal  duty  to  perform.  But  the  latter  has 
the  legal  power,  by  making  a  new  promise,  to  place  himself  under  a  new  duty, 
and  so  to  confer  upon  the  plaintiff  a  new  correlative  right.  This  legal  relationship, 
it  is  jiubmitted,  is  a  new  one,  being  the  legal  consequences  attached  to  and  de- 
pendent upon  a  new  state  of  facts.  This  analysis,  if  sound,  refutes  the  doctrine 
that  the  statute  "goes  only  to  the  remedy".  Thus  is  destroyed  the  only  basis 
given  for  applying  the  lex  fori  in  such  cases. 

It  is  not  surprising  that  such  a  misapplication  has  been  made  of  the  ante- 
cedent debt  fule,  as  its  eccentric  career  indicates  neither  adequate  analysis  nor 
satisfactory  understanding  by  the  courts.  For  example,  there  is  respectable  author- 
ity holding  that  a  judgment  debt,  barred  by  the  statute,  plus  a  new  promise  to 
pay,  may  be  the  basis  of  an  action. "  But  there  is  equally  respectable  authority  to 
the  Contrary."  According  to  some,  but  not  all  courts,  a  new  promise  after 
the  bar,  though  made  a  stranger,  will  work  a  revival. "  Although  the  re- 
vival doctrine  has  been  extended  to  promises  to  pay  barred  contractual  claims 
of    a    definite    class    without   reference    to    any    specific    claims,'*    yet    it    seems 

"See  Negaubauer  v.  Great  Northern  Ry.,  supra,  footnote  11;  The  Harrisbiirg, 
supra,  footnote  11 ;  Pulsifer  v.  Greene  (1902)  96  Me.  438,  448,  52  Atl.  921. 

^*Bell  V.  Morrison  et  al.  (1828)  1  Pet.  351;  Erskine  v.  Wilson  (1857)  20  Tex. 
77;  (semble,)  Tanner  v.  Smart  (1827)  6  B.  &  C.  603;  see  Smith  v.  Caldwell  (S.  C. 
1868)  15  Rich.  L.  365. 

''Lord  V.  Shaler  (1819)  3  Conn.  131;  Varner  v.  Varncr  (1873)  69  111.  445; 
Stewart  v.  Garrett  &  Maus  (1886)  65  Med.  392,  5  Atl.  324;  Ilsley  v.  Jewett  (Mass. 
1841)   3  Mete.  439. 

"(1915  15  Columbia  Law  Rev.  45;   (1913)  23  Yale  Law  Journal  16. 

^'Carshore  v.  Huyck  (N.  Y.  1849)  6  Barb.  583;  Stevens  v.  Hewitt  (1858)  30 
Vt.  262;  Spilde  v.  Johnson  (1906)   132  Iowa  484,  109  N.  W.  1023 

'^Burkson  Bros.  v.  Cox  (1895)  73  Miss.  339,  18  So.  934;  Ludwig  v.  Huck 
(1892)  45  111.  App.  651;  see  Olson  v.  Dahl  (1906)  99  Minn.  433,  109  N.  W.  1001; 
Garabedian  v.  Avedisian   (R.  I.  1919)    105  Atl.  516. 

"  St.  John  V.  Garrow  (Ala.  1836)  4  Porter  223 ;  Stewart  v.  Garrett  &  Maus, 
supra,  footnote  15;  contra,  Bahny  v.  Levy  (1912)  236  Pa.  St.  348,  84  Atl.  835. 

"Belcher  v.  Tacoma  Eastern  R.  R.   (1917)   99  Wash.  34,  168  Pac.  782;  Big 
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that  no  action  lies  when  a  new  promise  has  been  made  to  pay  a  barred  claim  ex 
contractu  that  is  unliquidated. "  A  fortiori  there  is  no  resmrection  of  barred  un- 
liquidated tort  claims. " 

Pragmatically  and  theoretically,  the  lex  fori  formula  cannot  be  a  legitimate  off- 
spring of  the  antecedent  debt  rule.  With  the  Anglo-American  doctrine  as  to 
lex  fori  in  these  cases  may  be  compared  the  prevailingly  opposing  view  of  con- 
tinental jurisprudence."  And  as  a  matter  of  expediency  much  can  be  said  in 
favor  of  applying  a  single  system  of  rules  to  all  phases  of  the  validity  of  an  obli- 
gation. It  is,  perhaps,  with  this  end  in  view,  that  the  lex  fori  doctrine  has  been 
somewhat  weakened  in  many  states  by  legislation  to  the  general  eflFect  that  actions 
ex  contractu  barred  by  the  lex  loci  contractus  are  deemed  barred  by  the  forum.** 
But  the  vitality  of  the  doctrine  is  so  g^eat  in  the  cases,  that  further  legislation 
alone  can  be  looked  to  for  the  death  blow. 


Statutory  Discrimination  Against  Non-Residents  op  a  State. — The  recent 
case  of  Quong  Ham  Wah  Co.  v.  Industrial  Accident  Commission  of  California^ 
raises  in  a  rather  unusual  way  the  familiar  problems  of  the  interest  of  a  plaintiff 
required  in  order  to  attack  the  constitutionality  of  a  discriminatory  statute,  and 
the  effect  of  Article  IV,  Section  2*  of  the  federal  Constitution  upon  a  state 
statute  which  bestows  benefits  upon  its  own  citizens  and  is  silent  as  to  citizens 
of  other  states.  Section  58  of  the  California  Workmen's  Compensation  Act* 
provides  that  the  Commission  have  jurisdiction  over  controversies  issuing  from 
injuries  occurring  outside  the  state,  where  the  employee  is  a  resident  of  California 
and  the  employment  contract  is  made  in  the  state.  In  the  instant  case  the  injured 
employee  was  a  resident  of  California,  and  the  employer  sought  to  escape  lia- 
bility on  the  ground  of  the  invalidity  of  the  statute  in  that  it  denied  compensaticm 
to  citizens  of  other  states.  The  main  opinion*  upheld  the  power  of  the  employer 
to  attack  the  constitutionality  of  the  statute,  even  though  he  was  not  one  of  the 
class  discriminated  against.  The  court  argued  that  here  was  a  case  where  wie 
of  this  class  (t.  e.  a  citizen  of  another  state)  could  not  possibly  have  a  standing 
before  the  Commission,  since  the  Compensation  Act  gave  it  no  jurisdiction  over 
such  a  case,  and  thus  he  was  prohibited  from  attacking  the  legislation ;  therefore, 
the  employer  was  properly  before  the  court.  A  determination  of  the  validity 
of  the  statute  affected  his  rights.  But  then  the  main  opinion  went  on  to  hold  that 
the  effect  of  construing  as  invalid  the  state's  attempt  to  restrict  the  benefits  of 
the  compensation  provisions  to  its  own  citizens  was  not  to  annul  the  enactment, 
but  simply  to  extend  the  benefits  to  citizens  of  other  states,  and  so  the  employer 
was  liable  anyhow. 

One  may  seriously  question  why  the  court  went  to  the  length  it  did  in  up- 
holding the  power  of  the  employer  to  attack  the  constitutionality  of  the  statute 

Diamond  Drilling  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  (1919)  142  Minn.  181,  171  N.  W. 
799. 

"Semble,  Quarrier's  Adm'r.  v.  Quarrier's  Heirs  (1892)  36  W.  Va.  310,  15  S.  E. 
154;  White  v.  Pittsburgh  Vein  Coal  Co.   (1920)  266  Pa.  St.  145,  109  Atl.  873. 

^Peterson  v.  Breiiag  (1893)  88  Iowa  418,  55  N.  W.  86;  Nelson  v.  Petterson 
(1907)  229  111.  240,  82  N.  E.  229. 

"See  Savignv.  Conflict  of  Tmws  (Guthrie's  2nd  ed.  1880)  249,  267  et  seq.; 
(1918)  28  Yale  Law  Journal  492. 

•*  See  notes  to  48  L.  R.  A.  639;  4  L.  R.  A.  (N.  S.)  1029;  51  L.  R.  A.  (N.  S.) 
96;  L.  R.  A.  1915  C.  976. 

'  (Cal.  1920)  192  Pac.  1021. 

*  "The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states." 

•Cal.  Stat.  1917,  p.  870. 

*  Per  Lennon,  J.     There  were  four  separate  concurring  opinions  written. 
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when  he  would  certainly  be  liable  if  the  statute  as  it  stood  were  upheld,  and  he 
would  be  equally  liable,  according  to  this  case,  by  the  court's  determination  that 
the  statute  was  unconstitutional.  If  he  was  liable  either  way,  could  he  be  said 
to  have  that  real  and  vital  interest*  necessary  to  enable  one  to  question  the  con- 
stitutionality of  a  legislative  act?     Was  not  this  problem  as  to  him  purely  moot? 

It  is  a  familiar  doctrine  that  in  theory,  at  least,  courts  hesitate  to  adjudge 
void  the  enactment  of  a  co-ordinate  branch  of  government.  They  will  do  so 
only  when  there  is  no  other  ground  for  determining  the  issues  presented  by  the 
record.*  The  courts,  further,  will  exercisie  this  supreme  function  only  when  the 
legislative  act  is  attacked  by  one  whose  legal  rights  would  be  affected  by  a  judicial 
annulment  of  the  statute. '  Hence  the  oft-quoted  statement  that  in  the  case  of 
a  statute  containing  an  unconstitutional  discrimination  only  one  of  the  class  dis- 
criminated against  can  attack  the  statute.  *  This  statement  is  not  strictly  true. 
It  is  not  always  necessary  that  the  plaintiff  be  of  the  class  against  whom  the 
discrimination  technically  operates;  the  requisite  is  simply  that  he  present  a 
grievance  of  his  own.  If  he  can  show  that  the  enforcement  of  the  statute  would 
annul  or  abridge  any  rights  guaranteed  him  by  the  Constitution,  he  is  in  a  position 
to  attack  its  constitutionality.  * 

In  the  instant  case,  however,  it  is  difficult  to  see  wherein  the  complainant 
was  affected  in  any  way  by  a  determination  that  the  legislation  was  unconstitu- 
tional. Now,  if  the  effect  of  the  judgment  were  to  annul  the  award  to  the 
injured  employee  altogether  and  relieve  the  employer  from  liability,  the  latter 
would  certainly  have  a  real  interest  in  seeking  to  establish  the  unconstitutionality 
of  the  act.  But  that  was  not  the  result  in  this  case.  The  constitutional  provision 
in  question,  according  to  the  case,  has  a  different  effect  upon  a   state  statute 

*  "But  such  an  exercise  of  power  (to  declare  a  statute  unconstitutional]  is  the 
ultimate  and  supreme  function  of  courts.  It  is  legitimate  only  in  the  last  resort, 
and  as  a  necessity  in  the  determination  of  real,  earnest,  and  vital  controversy  be- 
tween individuals."  Per  Brewer,  J.,  in  Chicago  &  G.  T.  Ry.  v.  Wellman  (1892) 
143  U.  S.  339,  345,  12  Sup.  Ct.  400.  See  Cooley,  Comt.  Limitations  (7th  ed.  1903) 
232. 

•First  Nat'l  Bank  v.  Grcger  (1901)  157  Ind.  479,  62  N.  E.  21;  State  v.  King 
(1903)  28  Mont.  268,  72  Pac.  657;  People  v.  Hall  (1915)  185  Mich.  54,  151  N.  W. 
687;  Lippman  v.  State  (1916)  72  Fla.  428,  73  So.  357. 

'Willianu  V.  Eggleslfon  (1898)  170  U.  S.  304,  18  Sup.  Ct.  617;  Gallup  v. 
Schmidt  (1900)  154  Ind.  196,  56  N.  E.  443,  aff'd  (1902)  183  U.  S.  300,  22  Sup.  Ct. 
162;  Engel  v.  O'M alley  (1911)  219  U.  S.  128,  31  Sup.  Ct.  190;  Lehon  v.  City  of 
Atlanta  (1915)  16  Ga.  App.  64,  84  S.  E.  608,  aff'd  (1916)  24?  U.  S.  53,  Z7  Sup. 
Ct.  70. 

*McKinncy  v.  State  (1892)  3  VVyo.  719,  30  Pac.  293;  Gallup  v.  Schmidt, 
supra,  footnote  7;  Schmidt  v.  Indianapolis  (1907)  168  Ind.  631,  80  N.  E.  632; 
Jefferson  Mfg.  Co.  v.  Blagg  (1915)  235  U.  S.  571,  576,  35  Sup.  Ct.  167;  (1909)  9 
Columbia  Law  Rev.  440. 

•The  case  of  Buchanan  v.  Warly  (1917)  245  U.  S.  60,  38  Sup.  Ct.  16,  is  an 
excellent  example  in  point.  The  plaintiff,  a  white  man,  sought  specific  perform- 
ance of  a  contract  for  the  sale  of  land  against  a  negro.  The  state  court  denied 
relief  because  of  a  municipal  ordinance  which  made  it  illegal  for  a  colored  person 
to  occupy  that  particular  piece  of  land.  But  for  the  ordinance  the  contract  would 
have  been  perfectly  enforceable,  and  so  it  is  clear  that  if  the  ordinance  was  un- 
constitutional for  any  reason,  the  rights  of  the  plaintiff  to  sell  his  property  were 
directly  infringed  in  violation  of  the  Fourteenth  Amendment.  Under  such  condi- 
tions the  plaintiff,  though  not  one  of  the  class  discriminated  against,  could  attack 
the  statute.  His  reliance  upon  the  discrimination  which  operated  against  others 
was  simply  incidental  to  the  exercise  of  a  property  right  guaranteed  him  by  the 
Constitution.  It  is  submitted  that  Green  v.  State  (1908)  83  Neb.  84,  119  N.  W.  6, 
could  be  placed  upon  a  similar  ground.  Cf.  (1909)  9  Columbia  Law  Rev.  441. 
The  important  point,  it  seems,  is  not  necessarily  that  one  of  the  class  discriminated 
against  is  not  in  a  position  to  attack  the  statute,  but  the  ability  of  the  party  attack- 
ing to  insist  that  his  constitutional  rights  are  interfered  with  by  the  operation  of 
the  statute. 
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which  places  a  burden  upon  citizens  of  other  states  without  placing  a  similar 
burden  upon  its  own  citizens  than  when  the  statute  bestows  a  benefit  upon  its 
own  citizens  without  giving  the  same  benefit  to  others."  In  both  cases  we  assume 
that  the  discrimination  contravenes  the  Constitution.  However,  in  the  former 
the  result  is  that  the  law  imposing  the  burden  is  nullified.  The  effect  is  not  to 
put  the  citizens  of  the  state  under  the  same  burdens  or  impositions  as  were  at- 
tempted to  be  imposed  upon  the  non-residents,  but  to  abrogate  the  law.  On 
the  other  hand,  when  a  statute  endeavors  to  bestow  upon  its  citizens  privileges 
or  benefits  withheld  from  others,  the  result  of  the  application  of  Article  IV, 
Section  2  of  the  Constitution  to  the  statute  is  to  include  those  others  in  the 
privileges  or  benefits,  according  to  the  doctrine  of  this  case. 

The  language  of  the  constitutional  provision  in  question  is  clearly  not  re- 
strictive. While  no  very  precise  definitions  have  been  given  by  the  courts  to 
the  phrase  "privileges  and  immunities,"  "  this  much  seems  certain,  that  the  section 
was  intended  not  as  a  limitation  of  the  power  of  the  state  to  confer  upon  its 
own  citizens  such  benefits  as  might  seem  fit  to  the  legislature,  but  rather  as  a 
protection  for  citizens  of  other  states. "  Disregarding  those  differentiations 
between  citizens  of  one  state  and  those  of  other  states  based  upon  a  proper 
exercise  of  the  police  power  of  the  state,  or  those  which  are  made  solely  for 
the  purpose  of  effectively  administering  the  statute,  **  the  theory  is  that  the 
citizens  of  all  the  states  are  entitled  to  all  the  benefits  which  the  legislature 
bestows  upon  the  citizens  of  its  own  state. "  The  converse  of  this  doctrine  is  the 
form  in  which  the  problem  is  usually  encountered.  When  a  state  endeavors  to 
impose  upon  citizens  of  other  states  a  burden  from  which  it  leaves  its  own  citi- 
zens free,  this  effect  is  usually  held  void,  and  the  statute,  or  so  much  thereof 
as  pertains  to  the  unlawful  discrimination,  if  it  can  be  separated,  fails  alto- 
gether. "  To  hold  in  such  a  case  that  the  burden  should  be  extended  to  the  citi- 
zens of  the  state  enacting  the  law,  so  that  all  should  be  on  an  equal  footing 
would  obviously,  in  most  cases,  be  tantamount  to  making  a  new  statute  or  im- 
puting to  the  legislature  an  intent  it  never  possessed.  ** 

Now  it  cannot  be  doubted  that  to  extend  a  benefit  to  citizens  of  other  states 
when  the  legislature  manifestly  intended  to  restrict  it  to  citizens  of  its  own 
state,  is  also  supplying  an  intention  for  the  legislature  or,  at  least,  supplementing 

"  (Cal.  1920)  192  Pac.  1021,  1027. 

"  See  Corfield  v.  Coryell  (C.  C.  1823)  4  Wash.  371.  6  Fed.  Cas.  No.  3230,  p. 
546;  Slaughter-House  Cases  (1872)  16  Wall.  36;  MacGuire  v.  Parker  (1880)  32 
La.  Ann.  832;  (1908)  8  Columbia  Law  Rev.  132. 

"See  Slaughter-House  Cases,  supra,  footnote  12;  Ward  v.  Maryland  (1870) 
12  Wall.  418,  430;  Cole  v.  Cunningham  (1890)  133  U.  S.  107,  114;  Blake  v.  McClung 
(1898)  172  U.  S.  239,  19  Sup.  Ct.  165;  Chambers  v.  Baltimore  &  O.  R.  R.  (1907) 
207  U.  S.  142,  148.  28  Sup.  Ct.  34;  also  dissenting  opinion  of  Harlan,  J.,  at  pp. 
154  et  seq.  In  Blake  v.  McClung  the  court  (per  Harlan,  J.)  said  at  p.  252:  "The 
object  of  the  constitutional  guaranty  was  to  confer  on  the  citizens  of  the  several 
states  'a  general  citizenship  and  to  communicate  all  the  privileges  and  immunities 
which  the  citizens  of  the  same  state  would  be  entitled  to  under  like  circumstances.' " 

^*Cummings  v.  IVingo  (1889)  31  S.  C.  427,  434,  10  S.  E.  407;  District  of  Co- 
lumbia V.  Brooke  (1909)  214  U.  S.  138,  29  Sup.  Ct.  560. 

"/m  re  Johnson's  Estate  (1903)  139  Cal.  532,  73  Pac.  424.  The  court  (per 
Henshaw,  J.)  said  at  p.  536:  "So  that  in  every  state  law  conferring  immunities  and 
privileges  upon  citizens,  the  constitutional  clause  under  consideration,  ex  propria 
vigore.  becomes  an  express  part  of  such  statute."  This  statement  is,  perhaps,  too 
broad;  see  discussion  in  the  body  of  the  note.  Sprague  v.  Fletcher  (1896)  69  Vt. 
69.  Z7  Atl.  239;  see  Travis  v.  Yale  &  Towne  Co.  (1920)  252  U.  S.  60,  40  Sup.  Ct 
228. 

"MacGuire  v.  Parker  (1880)  32  La.  Ann.  832;  In  re  Schechter  (C.  C.  1894) 
63  Fed.  695;  State  v.  Insurance  Com'rs  (1896)  37  Fla.  564,  20  So.  772. 

"See  Sprague  v.  Thompson  (1886)   118  U.  S.  90,  6  Sup    Ct.  988. 


372  COLUMBIA  LAW  REVIEW 

it.  Is  this  not  judicial  legfislation ?  The  answer  given  is  that  here  it  is  the 
Constitution  itself  and  not  the  court  which  declares  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  immunities  of  the  citizens  in  the  sev- 
eral states."  The  provision  of  the  Constitution,  it  is  asserted,  becomes  in  effect 
a  part  of  the  discriminating  statute,  the  net  result  being  the  removal  of  the 
discrimination  by  throwing  the  protecting  arm  of  the  "supreme  law  of  the  land" 
about  the  citizens  of  other  states. "  We  should  be  careful,  however,  not  to  carry 
this  doctrine  too  far.  The  courts  of  their  own  motion  should  not,  in  theory, 
supply  an  intent  for  the  legfislature ;  the  Constitution  may  do  so  in  certain  cases, 
where  a  result  is  not  reached  which  does  violence  to  the  original  legislative 
purpose. "  The  Supreme  Court  has  gone  rather  far  in  construing  the  so-called 
"Grandfather  Clause"  of  a  state  constitution  in  reference  to  the  Fifteenth  Amend- 
ment, where  the  latter,  ex  propria  vigore,  has  been  held  to  confer  a  fundamental 
privilege, "  but  here  the  court  was  doubtless  influenced  by  the  fundamental  char- 
acter of  the  privilege  (i.  e.  to  vote)  which  was  at  stake.  The  problem  is  es- 
sentially analogous  to  that  of  partial  unconstitutionality  and  separability  of  the 
valid  from  the  invalid  portions  of  a  statute.**  The  court  decides  what  in  its 
opinion  the  legislature  would  have  done  had  it  foreseen  the  circumstances  now 
brought  to  light.  In  the  usual  case,  then,  the  doctrine  of  incorporating  into  the 
statute  the  constitutional  provision  should  be  limited  to  cases  where  it  might 
fairly  be  presumed  that  the  legislature  would  yet  have  enacted  the  statute,  even 
though  the  benefit  were  extended  to  citizens  of  other  states. 

Admitting  that  in  the  instant  case  the  effect  of  declaring  the  discrimination 
unconstitutional  was  properly  to  bestow  the  benefits  of  the  provision  of  the  Com- 
pensation Act  upon  citizens  of  other  states,  it  should  follow  that  the  plaintiff 
had  no  real  or  vital  interest  in  attacking  the  law.  His  liability  for  the  injury  of 
an  employee  was  not  affected  in  any  way.  "As  to  him,"  as  Justice  Olney  points 
out,"  "the  constitutional  question  is  purely  moot." 

"  See  supra,  footnote  14. 

"  Cf.  short  concurring  opinion  of  Holmes,  J.,  in  Chambers  v.  Baltimore  & 
O.  R.  R.,  supra,  footnote  13,  at  p.  156,  where  he  says:  "Although  I  do  not  dissent 
from  the  reasoning  of  the  judgment,  I  prefer  to  rest  my  agreement  on  the  proposi- 
tion that  if  a  statute  cannot  operate  as  it  purports  to  operate,  it  does  not  operate 
at  all." 

"GuiMH  v.  United  States  (1915)  238  U.  S.  347,  35  Sup.  Ct.  926;  see  Ex  parte 
Yarbrough  (1884)  110  U.  S.  651,  4  Sup.  Ct.  152. 

"Pollock  v.  Farmers'  Loan  &  Trustf  Co.  (1895)  158  U.  S.  601,  635,  12  Sup.  Ct. 
912;  see  International  Text-Book  Co.  v.  Pigg  (1910)  217  U.  S.  91,  112,  30  Sup. 
Ct.  481 ;  New  York  Central,  etc.,  R.  R.  v.  United  States  (1909)  212  U.  S.  481,  496, 
29  Sup.  Ct.  304. 

"At  p.  1030. 
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Codification  and  Revision  of  the  General  Laws  of  the  United  States. — 
On  May  19,  1919  Mr.  Little  of  Kansas  was  made  chairman  of  the  House  Com- 
mittee on  the  Revision  of  the  Laws  of  the  United  States.  *  On  September  20, 
1919  the  chairman  introduced  a  bill  "to  consolidate,  codify,  revise,  and  reenact 
the  general  and  permanent  laws  of  the  United  States  in  force  March  4,  1919," 
which  was  referred  to  this  committee.*  On  March  27,  1920  the  committee  re- 
ported out  the  proposed  revision.  *  On  December  20,  1920  the  revision  passed  the 
House  without  amendment. 

No  one  can  doubt  the  need  for  a  consolidation  of  the  federal  statutes.  In 
the  forty-three  years  since  the  last  revision  Congress  has  legislated  many  pro- 
visions of  that  work  into  a  nullity.  And  so  as  the  years  go  by  the  difficulty  of 
discovering  the  law  increases  by  leaps  and  bounds.  To  be  sure,  a  consolidation 
will  not  render  the  laws  an  open  book,  and  he  who  runs  will  not  be  able  to 
read — intelligently.  For  of  necessity  statutes  must  be  somewhat  technical  and 
involved  so  as  to  express  the  precise  meaning  of  the  legislature.  But  a  con- 
solidation should  be  self-sufficient,  and  should  do  away  with  the  necessity  of 
reference  to  numerous  books,  and  the  uncertainty  as  to  the  law  attendant  upon 
such  protracted  reference. 

It  is  self-evident,  however,  that  a  consolidation  can  only  do  away  with  the 
present  uncertainty  as  to  the  law  and  the  present  difficulty  of  finding  the  law  by 
combining  within  itself  accuracy  and  ease  of  reference.  Unfortunately,  the 
Little  Bill  as  it  passed  the  House  is  seemingly  devoid  of  these  essential  elements, 
and  its  adoption  by  Congress  would  serve  only  to  make  a  bad  condition  worse. 
A  thorough  survey  of  the  entire  1251  pages  of  the  revision  has  not  been  under- 
taken, but  search  at  random  reveals  an  inaccuracy  and  a  difficulty  of  reference 
which  there  is  no  reason  to  believe  is  confined  to  the  particular  sections  studied, 
but  which  rather  seems  indicative  of  the  quality  of  the  whole. 

Thus,  definitions  and  sections  of  the  present  law  are  expanded  or  restricted 
in  their  application  with  little  regard  to  the  confusic«i  and  error  necessarily  at- 
tendant upon  such  a  re-arrangement.*  Errors  appear  in  sections  of  the  Bill 
demanding  the  combination  of  various  statutes.*     Inconsistent  and  obsolete  pro- 

'  (66th  Congr.,  1st  sess.,  1919)   58  Congr.  Record  11. 

*  (66th  Congr.,   1st  sess.,  1919)    58  Congr.  Record  5668. 

*  H.  R.  9389.   (66th  Congr.,  2nd  sess.,  1920)   59  Congr.  Record  4941. 

*  (66th  Congr.,  3rd  sess.,  1920)  60  Congr.  Record  586-9. 

'  Little  Bill,  §  9655  reproduces  the  definitions  of  the  Revenue  Act  of  1918, 
40  Stat.  1057,  U.  S.  Comp.  Stat.  (Supp.  1919)  §6371%a,  but  the  definitions  are 
rendered  practically  useless  since  they  are  restricted  in  application  to  the  chapter 
(xx)  in  which  they  appear,  namely,  General  Administrative  Provisions  of  the 
Internal  Revenue  Title  (i7)  ;  and  are  thus  not  applicable  to  the  balance  of  the 
Revenue  Act  of  1918  which  is  scattered  throughout  the  other  chapters  of  the 
revised  Internal  Revenue  Title. 

Little  Bill,  §  9669  extends  the  provisions  of  §  1318  of  the  Revenue  Act  of 
1918  for  the  issuance  of  special  writs  and  orders  like  ne  exeat  republica  to  all 
the  internal  revenue  laws  in  the  Title  although  at  present  its  force  is  of  course 
restricted  to  the  Revenue  Act  of  1918.  40  Stat.  1148,  U.  S.  Comp.  Stat.  (Supp.  1919) 
6371  i/2P.    So  with  §§9662,  96M,  and  9666. 

Little  Bill,  §  9660  in  chapter  xx  of  the  Internal  Revenue  Title  {37)  providing 
that   "where   the   method   of   collecting   the   tax   imposed   by    this   chapter   is    not 

specially  provided the  ta.x  shall  be  collected  in  such  manner  as  the 

commissioner  ....  may  prescribe"  is  meaningless.  Chapter  xx  is  the 
General  Administrative  chapter  and  imposes  no  taxes. 

•Little  Bill,  §  2604   (Title  17,  c.  Ill;  The  Navy— Pay  and  Allowances)    sets 
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visions  are  placed  in  juxtaposition  apparently  without  a  thought  as  to  the  re- 
sultant meaning. '  And  the  indication  of  sources  in  the  original  statutes  at  large 
is  far  from  reliable.*  Thus  the  Consolidation,  tainted  with  inaccuracies  as  it  is, 
would  seem  to  be  rather  a  hindrance  than  an  aid  in  the  ascertaining  of  the  law. 
Furthermore,  the  Bill  defeats  its  own  purpose  as  regards  ease  of  reference. 
For  explanation  of  its  provisions  it  compels  constant  reference  to  the  statutes 
at  large,  which  are  to  be  repealed  by  the  Consolidation,  instead  of  making  cross- 
reference  to  the  sections  of  the  Consolidation  containing  the  explanatory  matter.  * 

forth  the  pay  of  Professors  of  Mathematics  and  of  Civil  Engineers  as  provided 
by  Rev.  Stat.  §1556,  derived  from  (1870)  16  Stat.  331  (pay  therein  ranges  from 
$15(X) — $35(X)).  This  does  not  take  cognizance  of  the  increase  provided  by  (1906) 
34  Stat.  554   (pay  therein  ranges  from  $2200— $4200). 

Little  Bill,  §2614  (Title  17,  c.  Ill;  The  Navy— Pay  and  Allowances)  sets 
forth  the  pay  of  Assistant  Civil  Engineers  as  provided  by  (1903)  32  Stat.  1197 
(pay  therein  ranges  from  $1(XX) — $2100),  instead  of  as  provided  by  (1906)  34 
Stat.  554   (pay  therein  ranges  from  $1500— $2600). 

Little  Bill,  §4526  provides  a  salary  of  $1500  for  all  registers  and  receivers 
of  public  land  districts,  citing  as  derivative  sources  Rev.  Stat.  §2237  and  (1898) 
30  Stat.  414.  Rev.  Stat.  fi2237  provides  a  salary  of  only  $500.  30  Stat.  414  pro- 
vides that  registers  and  receivers  of  Alaska  are  to  be  paid  $1500  plus  fees  up 
to  the  amount  of  $1500.  §  4526  makes  no  mention  of  any  such  fees,  and  it  is 
not  until  we  read  §  4572  that  we  obtain  the  complete  provisions  in  regard  to 
the  compensation  of  the  registers  and  receivers  of  Alaska. 

'Little  Bill,  §§3395  and  3396  (Title  20,  c.  Ill;  Public  Officers  and  Employees— 
The  Classified  Civil  Service)  derived  from  (1912)  37  Stat.  413  and  (1913)  37 
Stat.  750,  provide  that  the  Civil  Service  Commission  shall  establish  a  system  of 
efficiency  rating  and  shall  render  a  report  of  the  administrative  needs  of  the 
service.  Little  Bill.  §3397,  derived  from  (1916)  39  Stat.  15,  provides  that  the 
Commission  shall  be  relieved  of  the  above  duties,  and  establishes  a  Bureau  of 
Efficiency  to  handle  it. 

Little  Bill.  §4572  (Title  28,  c.  Ill;  Public  Lands— Land  Districts)  derived 
from  (1898)  30  Stat.  414,  provides  that  the  President  may  designate  land  districts 
in  Alaska  at  his  discretion.  Little  Bill,  §4573,  derived  from  (1902)  32  Stat.  20, 
provides  that  the  number  of  districts  "shall  be  reduced  to  one".  Little  Bill, 
§4574,  derived  from  (1907)  34  Stat.  1232,  provides  that  there  shall  be  two 
more  districts. 

•  Little  Bill,  §  10163  (Title  59,  c."  II ;  Pensions— Rates  in  General)  dealing  with 
pensions  for  disability  states  as  among  its  sources  (1881)  21  Stat.  281,  484,  659. 
On  page  659  appears  the  Trade  Mark  Convention  between  the  United  States  and 
Brazil.    On  page  484  appears  an  appropriation  bill.    Page  281  is  a  correct  reference. 

Little  Bill,  §2604  which  deals  with  the  rate  of  pay  in  the  navy  refers  to 
numerous  sections  which  deal  with  the  navy  in  general,  but  which  have  no 
reference  to  the  subject  matter  of  §2604.  See  (1878)  20  Stat.  50;  (1892)  27 
Stat.  313;   (1896)  29  Stat.  361;   (1899)  30  Stat.  1004;   (1909)  35  Stat.  754. 

'Little  Bill,  §3570  (Title  23,  c.  I;  Immigration  and  Naturalization — Exclusion 
and  Rules  therefor)  says  that  the  punishment  for  wrongful  entry  into  the  country 
is  "as  provided  in  section  nineteen  of  the  act  of  February  fifth,  nineteen  hundred 
and  seventeen." 

Little  Bill,  §  3578  defines  "alien"  as  it  is  "used  in  the  act  of  February  fifth, 
nineteen  hundred  and  seventeen." 

Little  Bill,  §3589  provides  a  penalty  for  aiding  aliens  to  enter  the  country 
in  violation  of  the  "act  of  February  fifth,  nineteen  hundred  and  seventeen."  It 
may  be  noted  that  §  3589  correctly  is  not  made  to  extend  to  §  3573,  derived  from 
(1918)  40  Stat.  1012  (extending  the  definition  of  "anarchists"  excluded)  since 
no  penalty  at  all  was  provided  for  aiding  in  the  violation  of  its  provisions. 

In  some  instances  the  Consolidation  correctly  refers  to  its  own  sections. 
Little  Bill,  §4715  refers  to  "all  moneys  received  .  .  .  under  the  provisions 
of  sections  forty-seven  hundred  and  six  to  forty-seven  hundred  and  eighteen  in- 
clusive of  the  Laws  of  the  United  States  ..."  Cf.  §§  4780,  6762,  7027  and 
7404. 

In  the  cases  of  incorrect  reference,  after  locating  the  provision  in  the  statutes 
at  large,  one  will  have  to  search  in  the  Consolidation  in  order  to  find  *he  sections 
in  question  in  the  form  which  is  operative  as  a  law. 
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And  by  an  inexplicable  and  illogical  arrangement  of  subject  matter  the  use  of 
the  work  is  rendered  still  more  difficult. " 

Should  by  chance  this  Consolidation  be  adopted,  the  courts  would  indeed  be 
confronted  with  many  difficult  problems  of  interpretation,  and  until  adjudication 
there  could  be  no  certainty  as  to  whether  the  text  of  the  Consolidation  consti- 
tuted the  law,  or  whether,  in  the  case  of  inaccuracies,  the  wording  of  the  original 
statutes  would  govern.  The  courts  frequently  hold  that  reference  back  to  the 
origrinal  statutes  will  only  be  allowed  to  clarify  an  ambiguity  or  absurdity  raised 
by  the  language  of  the  revision. "  And  so  where  the  meaning  is  clear,  there  can 
be  no  reference  back  for  the  purpose  of  determining  whether  or  not  there  was 
an  error  in  the  consolidation. "  But  it  should  be  borne  in  mind  that  the  latitude 
which  the  courts  exercise  in  finding  ambiguities  renders  it  difficult  to  prophesy  what 
they  will  call  ambiguous. "  And  the  general  uncertainty  is  still  further  intensified 
by  the  equally  frequent  holdings  of  the  court  that  though  there  be  a  change  in 
the  phraseology,  "it  will  not  be  inferred  that  the  legislature  in  revising  and  con- 
solidating the  laws  intended  to  change  their  policy  unless  such  intention  be  clearly 
expressed." "  But  in  order  to  effectuate  the  purpose  of  the  revision,  the  courts 
should  resort  to  the  original  statutes  as  little  as  possible.  If  the  Little  Bill  be 
adopted,  and  the  courts  follow  the  suggested  policy,  however,  the  present  law 
will,  as  pointed  out,  be  changed  in  many  respects. 

The  New  York  legislature  took  from  the  courts  a  similar  difficulty  raised 
by  the  New  York  Consolidation  of  1909.  Instead  of  declaring  that  the  Consolida- 
tion constituted  the  law  of  the  state, "  it  provided  that  the  Consolidation  should 
be  held  not  to  change  the  law  as  it  existed  prior  to  the  Consolidation. "    Of  course, 

"The  Minimum  Wage  Act  of  the  District  of  Columbia  (Little  Bill.  §3503) 
is  chapter  three  of  Title  twenty-one,  "The  Capitol,  Flag,  and  Seal."  No  other 
part  of  the  laws  of  the  District  is  included  in  this  title. 

Little  Bill,  §§7405,  7406,  7407  (the  concluding  sections  of  Title  42,  c.  I; 
Common  Carriers — Bills  of  Lading)  immediately  follow  the  provisions  of  the 
Bills  of  Lading  Act,  but  deal,  nevertheless,  respectively  with  the  definition  of 
"interstate  commerce"  as  used  in  an  act  regulating  the  report  of  accidents  by 
common  carriers,  (1910)  36  Stat.  351;  the  definition  of  "common  carriers"  as 
used  in  an  act  for  the  protection  of  railway  employees,  (1908)  35  Stat.  476;  and 
the  enforcement  of  the  provisions  of  "this  act"  which  the  indicated  source  shows 
to  be  the  act.  as  amended,  for  the  protection  of  railway  employees,  (1SX)8)  35 
Stat.  476;    (1910)   36  Stat.  299. 

"  "Prior  acts  may  be  resorted  to  to  solve,  but  not  to  create  an  ambiguity." 
Hamilton  v.  Rathbone  (1899)  175  U.  S.  414,  421,  20  Sup.  Ct.  155;  Gaines'  Adm'r 
v.  Mar\e  (1897)  94  Va.  225,  26  S.  E.  511;  see  Runnels  v.  State  (1903)  45  Tex. 
Crim.  446,  447.  77  S.  W.  458;  {semble.)  Clairmont  v.  United  States  (1912)  225 
U.  S.  551,  32  Sup.  Ct.  787. 

"Hamilton  v.  Rathbone,  supra;  Bate,  etc.  Co.  v.  Sulzberger  (1894)  157  U.  S. 
1,  15  Sup.  Ct.  508. 

"  Cf.  Bate,  etc.  Co.  v.  Sulzberger,  supra. 

^Unii\ed  States  v.  Ryder  (1884)  110  U.  S.  729,  740,  4  Sup.  Ct.  1%;  Pott  v. 
Arthur  (1881)  104  U.  S.  735;  Anderson  v.  Pacific,  etc.  Co.  (1912)  225  U.  S.  187, 
32  Sup.  Ct.  626.  It  is  hardly  necessary  to  point  out  that  it  is  impossible  to  fore- 
tell when  the  court  will  hold  the  change  intentional.  E.r  Parte  Savin  (1889) 
131  U.  S.  267.  9  Sup.  Ct.  699;  BrackePt  v.  Chamberlain  (1916)  115  Me.  402,  98 
Atl.^933;  see  Crenshau-  v.  United  States  (1890)   134  U.  S.  99,  109,  10  Sup.  Ct.  431. 

"  The  Little  Bill.  §  10742  provides  "all  acts  of  Congress  .  .  .  ,  any  portion 
of  which  is  embraced  in  any  section  of  this  codification,  are  hereby  repealed  and 
the  section  applicable  thereto  shall  be  in  force  in  Heu  thereof     ..." 

"N.  Y.,  Laws  1909.  c.  5%.  Engelheim  v.  Illinois  Suretx  Co.  (1914)  85  Misc. 
588,  148  N.  Y.  S.  1072;  (semble.)  People  v.  Dzuyer  (1914)  160  App.  Div.  542, 
145  N.  Y.  Supp.  74«,  aff-d  215  N.  Y.  46.  109  N.  E.  103;  see  Russell  v.  Di  Furia 
(1913)  83  Misc.  169,  172,  145  N.  Y.  Supp.  640.  Thus  under  the  Revised  Statutes 
of  1830  a  trust  to  pay  an  annuity  was  held  to  fall  under  §  55  (3).  thereby  render- 
ing the  interest  of  the  annuitant  inalienable  under  §63.  Cochrane  v.  Schnell 
(1894)    140  N.  Y.  516,  35  N.  E.  971.     Although  the  Consolidated  Real  Property 
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one  of  the  primary  purposes  of  the  Consolidation  is  defeated  by  perpetuating 
reference  to  the  original  statutes.  But  should  the  Little  Bill  as  submitted  be 
accepted  by  Congress,  the  enactment  of  an  analogous  interpretative  statute  seems 
the  only  way  to  avoid  much  confusion. " 

Further,  it  seems  unfortunate  that  a  Consolidation  which  is  to  be  serviceable 
should  not  include  such  fundamentally  revolutionary  measures  as  the  Transporta- 
tion Act,  1920,  and  the  Merchant  Marine  Act,  1920,  changfing  as  they  do  the 
provisions  of  the  Interstate  Commerce  Act  and  other  laws  perpetuated  in  the 
Consolidation. 

The  recent  session  of  Congress  adjourned  without  the  Little  Bill's  having 
passed  the  Senate.  But  the  effort  expended  in  the  compilation  of  the  Little  Bill  need 
not  be  totally  lost,  and  the  experience  gained  will  be  of  great  service  in  the  prepara- 
tion of  a  much  needed  but  more  accurate  Consolidation.  And  it  is  to  be  hoped 
that  members  of  the  profession  and  others  interested  in  the  clarifying  of  the  Federal 
Statute  books  will  make  use  of  this  opportunity  to  secure  a  satisfactory  revision. 

The  Grand  Jiniv. — The  Constitutional  Convention  now  sitting  in  Illinois  is 
examining  the  merits  of  the  grand  jury  and  is  considering  the  advisability  of 
following  the  lead  of  the  group  of  American  States  which,  in  its  desire  to  simplify 
criminal  procedure,  has  provided  for  prosecution  on  information  concurrently  with 
indictment.  * 

Historically,  the  grand*  jury  is  of  great  interest.  Its  beginnings  are  shrouded 
in  obscurity.*  The  establishment  of  an  accusing  body  {le  Graunde  Inquest) 
made  up  of  "gentlemen  of  the  best  figure  in  the  county",*  distinct  from  the 
trial  jury,  however,  dates  only  from  the  reign  of  Edward  III.*  It  was  the  duty 
of  the  grand  jury  at  that  time  to  render  an  account  to  the  itinerant  judges,  of 
crimes  committed  in  the  county;  and  they  indicted  on  common  fame.  Their 
proceedings  were  guarded  with  secrecy  lest  the  suspected  person  escape  justice" 
and  it  followed  that  their  investigations  were  entirely  ex  parte.  It  was  largely 
because  of  the  obligation  of  secrecy,  however,  that  the  grand  jury  was  able  to 
assert  its  independence  of  the  crown  and  to  play  the  role  of  protector  of  innocence 

Law  of  1909  specifically  puts  trusts  to  satisfy  annuities  under  §96  (2),  corre- 
sponding to  Rev.  Stat.  §55  (2),  the  courts  continue  to  hold  the  interest  in- 
alienable. See  Matter  of  United  States  Trust  Co.  (N.  Y.  1914)  12  Mills  367, 
371,  148  N.  Y.  Supp.  762. 

"  There  is  a  conflict  of  authority  as  to  the  constitutionality  of  such  inter- 
pretative legislation.  It  has  been  held  an  encroachment  on  the  judiciary  in  that 
it  is  the  function  of  the  court,  not  of  the  legislature,  to  interpret  the  statutes  as 
they  exist.  Commonwealth  v.  Warwick  (1895)  172  Pa.  St.  140,  33  Atl.  373; 
see  Chicago  R.  I.  &  P.  Ry.  v.  Willis  (1919)  75  Okla.  13,  14,  181  Pac.  307;  cf. 
McCartney  v.  Shipherd  (1911)  60  Or.  133.  143,  117  Pac.  814.  The  better  view, 
however,  is  that  a  legislative  body  may  interpret  to  the  extent  to  which  it  has 
power  to  amend.  Stockdale  v.  Insurance  Co.  (1873)  104  U.  S.  323;  In  re  Coburn 
(1913)  165  Cal.  202,  131  Pac.  352;  see  People  v.  Board  of  Supervisors  (1857) 
16  N.  Y.  424,  432. 

•Constitutional  Convention  Bulletin,  No.  10,    (111.   1920)   p.  828. 

*For  an  explanation  of  its  characterization  as  "grand"  jury,  see  Zachary 
Babington,  Advice  to  Grand  Jurors  (1676)  p.  4. 

•  There  has  been  much  speculation  as  to  its  exact  origin.  Wm.  Forsyth, 
Hisi>ory  of  Trial  by  Jury  (1852)  215. 

M  Bl.   Comm.  302. 

•  See  (1368)  Stat.  42  Edw.  IH,  c.  3.  John  Kinghorn,  The  Growth  of  the  Grand 
Jury  System  (1881)  6  Law  Mag.  &  Rev.  368.  The  Grand  Jury  is  indigenous  to 
British  soil  and  with  the  exception  of  the  brief  period  (from  1791-1808)  during 
which  it  was  used  in  France,  it  has  remained  peculiar  to  Anglo-Saxon  countries. 
See  F.  Gineste,  Histoire  et  organisation  du  jury  criminel  (1896)   56. 

•  The  Security  of  Englishmen's  Lives  (1681)  attributed  to  Sir  John  Somers, 
reprinted  in  Tracts  on  Juries  (1798)  50. 
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against  oppression  that  was  reserved  to  it  under  the  Stuarts. '  Once  regarded 
as  a  great  bulwark  of  protection  between  individuals  and  the  crown,*  the  grand 
jury  is  today  pronounced  by  many  to  be  a  picturesque  but  useless  heritage  with 
which  we  can  profitably  dispense.*  Others  equally  positively  claim  it  to  be  of 
continuing  utility. " 

Since  early  times  the  obligation  of  grand  jurors,  as  shown  by  their  oath, 
has  been  diligently  to  inquire,  and  true  presentment  make  of  all  such  things  and 
matters,  as  shall  be  given  them  in  charge,  or  shall  come  to  their  knowledge 
touching  the  present  service. "  As  a  result  of  historical  development,  the  grand 
jury  has  used  the  power  so  given  it  to  two  rather  different  ends.  As  an  in- 
quisitorial body,  it  may  be  of  great  value,  especially  in  large  cities,  in  examining 
into  and  exposing  widespread  evil  conditions "  or  conspiracies  of  powerful  in- 
terests to  defeat  justice.  But  as  an  accusing  body  in  the  routine  of  criminal 
administration  it  is  denied  that  today  it  serves  any  useful  purpose." 

Generally,  it  is  true  that  the  action  of  the  grand  jury  as  an  accusing  body  is 
a  stereotyped  review  of  the  judgment  of  the  magistrate.**  It  is  also  true  that 
grand  jurors  are  accountable  to  no  one  for  their  decisions."  Because  of  this 
personal  irresponsibility,  improper  motives  may  influence  individual  grand  jurors 
in  their  action.  Yet  as  unanimity  is  never  required, "  the  danger  of  harm  result- 
ing therefrom  is  not  great.  Ag^in,  writers"  have  protested  that  the  secrecy  sur- 
rounding the  proceedings  of  the  grand  jury  permits  false  accusations  to  be  made 
by  witnesses  actuated  by  malice,  and  innocent  persons  suddenly  to  be  fastened 
with  the  stigma  of  an  indictment  on  a  charge  which  they,  if  heard,  could  easily 
explain  away. "     It  should  be  borne  in  mind,  however,  that  the  indictment  must 

'G.  J.  Edwards  Jr.,  The  Grand  Jury  (1906)  28.  An  interesting  example  is 
found  in  the  Trial  of  the  Earl  of  Shaftesbury   (1681)  8  How.  St.  Tr.  759. 

*  Sir  John  Somers  in  Tracts  on  Juries,  supra,  footnote  6,  at  pp.  32,  33. 

•E.  E.  Meek,  Grand  Juries  (1888)  85  The  Uw  Times  395. 

'*The  Abolition  of  Grand  Juries  (1905)  7-8  Uw  Notes  445. 

"Zachary  Babington,  Advice  to  Grand  Jurors  (1676)  Preface.  Charge  to 
Grand  Jury  (C.  C.  1872)  30  Fed.  Cas.  992.  In  addition  to  the  duty  of  serving  as 
an  impartial  lay  body  to  whom  all  accusations  of  felony  must  be  referred,  and 
found,  before  the  suspected  person  may  be  tried,  this  oath  has  generally  been 
held  to  give  the  jury  power  to  proceed  on  its  own  motion.  Hale  v.  Henkel  (1906) 
201  U.  S.  43,  26  Sup.  Ct.  370  But  see  Matter  of  Gardiner  (1900)  31  Misc.  364, 
372,  64  N.  Y.  Supp.  760.  N.  Y.  Code  Crim.  Proc.  §  252. 

"  For  an  interesting  account  of  the  experiences  of  a  grand  juror  in  New 
York  City,  see  an  article  by  George  H.  Putnam.  (Mch.  1914)  54  American  Annals 
of  Political  and  Social  Science  37.  N.  Y.  Code  Crim.  Proc.  §  260. 

^  Grand  Jury  Reform  (1920)  4  Jour.  Amer.  Judic.  Soc.  77. 

"H.  W.  Chaplin,  Reform  in  Criminal  Procedure  (1893)  7  Harvard  Law  Rev. 
189,  191.  But  this  seems  to  be  not  so  much  the  fault  of  the  institution,  as  it  is  the 
result  of  neglect  of  grand  jurors  to  do  their  full  duty. 

"G.  J.  Edwards,  The  Grand  Jury  (1906)  166.  A  certain  control  exists,  how- 
ever, over  their  acts.  On  the  one  hand,  an  indictment  wholly  unsupported  by 
legal  evidence  may  on  motion  be  quashed,  (1913)  13  Colu.mbia  Law  Rev.  168, 
and  on  the  other  hand,  the  district  attorney  may  later  move  the  court  to  direct  a 
resubmission  of  a  bill  not  found,  to  another  grand  jury.  Black,  A  Real  Criminal 
Case  (1919)  144;  cf.  N.  Y.  Code  Crim.  Proc.  §  270. 

"There  has  been  a  tendency  to  reduce  the  number  of  grand  jurors,  and  in 
some  states,  seven  only  are  required,  of  whom  five  must  concur  in  finding  a  ver- 
dict. Utah,  Const.  Art.  I,  §  13;  Mont.  Const.  Art.  Ill,  §  8;  Ore.  Con«t.  Art.  VII, 
§  18. 

"Jeremy  Bentham,  Rationale  of  Judicial  Evidence,  Book  II,  c  10;  6  Works 
(Bowring  ed.  1843)  375.  George  Lawyer,  Should  the  Grand  Jury  System  Be 
Abolished  (1906)  15  Yale  Law  Journal  178.  Frederick  A.  Brown  (1920)  Pro- 
ceedings.  III.  State  Bar  Assn.  288. 

"  In  some  states,  before  the  bill  is  presented  to  the  grand  jury,  it  is  customary 
for  the  magistrate  to  conduct  a  thorough  investigation  during  which  the  suspected 
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be  signed  by  the  witnesses  who  have  testified  before  the  grand  jury.  Moreover 
if  the  witness  testifies  differently  at  the  trial  than  he  did  before  the  grand  jury, 
a  grand  juror  may  reveal  that  fact."  Secrecy  is,  in  addition,  a  guarantee  of  pro- 
tection to  witnesses  from  powerful  interests  against  whom  they  might  otherwise 
be  unwilling  to  appear.**  Lastly,  there  are  the  undeniable  administrative  objections 
arising  from  the  cumbrousness  of  the  grand  jury:  the  delay,  expense  and  incon- 
venience to  witnesses. 

Various  provisions  exist  in  the  constitutions  and  statutes  of  the  several 
states  regarding  grand  juries.  Indictment  for  certain  classes  of  crimes  is  re- 
quired in  the  majority  of  states,  some  going  so  far  as  to  require  it  for  some  or 
all  misdemeanors  as  well  as  felonies."  In  a  number  of  states,"  it  is  provided 
that  the  legislature  may  "change,  regulate,  or  abolish"  the  grand  jury.  In  some,** 
the  constitution  provides  that  all  cases  may  be  prosecuted  by  information  as  well 
as  by  indictment;  and  in  most  of  these  states,  it  is  further  provided  that  an 
examination  and  commitment  by  a  magistrate  is  a  preliminary  requirement  to  the 
filing  of  an  information.  Usually  the  judge  is  empowered  in  his  discretion  to  call 
a  grand  jury.** 

Where  procedure  by  information  is  used,  general  satisfaction  with  the  change 
is  expressed,  and  grand  juries,  although  concurrently  provided  for  by  law,  are 
seldom  called.**  Prosecution  on  information  temporarily  authorized  in  England,** 
as  a  war  measure,  has  likewise  elicited  approval.*'  The  proceeding  by  informa- 
tion** upon  affidavit  of  the  district  attorney  after  a  preliminary  investigation  by 
a  magistrate  before  whom  both  sides  are  heard,  undoubtedly  furnishes  a  more 
expeditious,  elastic  and  less  expensive  method  of  procedure.  Moreover,  substitu- 
tion of  new  informations,  or  the  amendment  of  defective  ones,  is  much  simpler. 

These  considerations,  while  important,  should  not  work  a  change  if  any  sub- 
stantial safeguard  to   the  state  or  to  innocent  suspected  persons  is  thereby  im- 

person  not  only  is  apprised  of  the  proceedings,  but  is  himself  heard  See  Black, 
A  Real  Criminal  Case  (1919)   1,  36,  73. 

"Kirk  V.  Garrctff  (1896)  84  Md.  383,  411;  35  Atl.  1089;  Gordon  v.  Common- 
wealth (1879)  92  Pa.  St.  216;  but  see  1  Greenleaf,  Evidence  (16  ed.  1899)  §  252. 

'^  Grand  Jury  Reform   (1920)  4  Journ.  of  the  Amer.  Judic.  Soc.  77,  78. 

••Ark.  Const.,  Art.  II,  §  8;  Neb.  Const.,  Art.  I,  §  10;  N.  J.  Const.,  Art.  I, 
§  9;  S.  C.  Const.,  Art.  I,  §  17;  W.  Va.  Const.,  Art.  3,  §  4. 

**Colo.  Const.,  Art.  II,  §  23;  Neb.  Const.,  Art.  I.  §  10;  N.  D.  Const.,  Art.  I, 
§  8;  S.  D.  Const.,  Art.  VI,  §  10.  Cf.  Ala.  Const.,  Art.  I,  §  10;  Ark.  Const.,  Art.  II, 
§8;  111.  Const.,  Art.  II,  §  8;  Iowa,  Const.,  Art.  I,  §  11,  amended  in  1884;  Miss. 
Const.,  Art.  Ill,  §  27;  Wyo.  Const.,  Art.  I,  §  13. 

"Ariz.  Const.,  Art.  II,  §  30;  Cal.  Const.,  Art.  I,  §  8;  Idaho,  Const.,  Art.  I, 
§8;  Mo.  Const.,  Art.  II,  §  12;  Mont.  Const.,  Art.  Ill,  §  8;  Nev.  Const.,  Art.  I, 
§8;  Okla.  Const.,  Art.  II,  §  18;  Utah,  Const,  Art.  I,  §  13;  Wash.  Const.  Art.  I, 
§  25. 

"In  California,  the  Constitution  (Art.  I,  §8)  requires  that  a  grand  juij 
shall  be  drawn  and  summoned  once  a  year  in  each  county.  In  Oklahoma,  it 
is  provided  that  the  grand  jury  shall  be  convened  by  order  of  a  judge  having 
power  to  try  felonies,  either  on  his  own  motion,  or  upon  the  fiHng  of  a  petition 
therefor,  signed  by  one  hundred  tax  payers  of  the  county.     Const.,  Art.  II,  §  18. 

*' Constitutional  Convention  Bulletin,  No.  10  (111.  1920)   828,  835. 

**  Grand  Juries  (Suspension)  Act,  (1917)  St.  7-8  Geo.  V,  c.  4.  The  Vexatious 
Indictments  Act  (1859)  St.  22-23  Vic,  c.  17  had  curtailed  the  power  of  grand 
jurors  to  indict  on  their  own  initiative  for  certain  misdemeanors.  Even  among 
the  proponents  of  grand  juries,  it  was  felt  that  this  power  should  be  even  further 
restricted.     Grand  Juries  (1879)  67  The  Law  Times  381. 

"W.  V.  Ball,  Notes  from  the  English  Inns  of  Court  (1917)  53  Can.  L.  J.  222, 
(1918)   54  Can.  L.  J.  427. 

**  Conviction  for  a  capital  offense  without  an  indictment  is  not  a  violation 
of  the  due  process  of  law  clause  in  the  XIV  Amendment  to  the  Federal  Con- 
stitution. Hurtado  v.  California  (1884)  110  U.  S.  516,  4  Sup.  Ct.  292;  but  see 
Shaw,  C.  J.,  in  Jones  v.  Rabbins  (Mass.  1857)  8  Gray  329,  342. 
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paired.  In  France,  where  the  preliminary  investigation  takes  place  before  a  magis- 
trate, in  all  casesi  of  crimes,^  before  a  trial  may  be  had,  the  dossier  must  be 
referred  to  and  found  to  contain  a  charge  suffisante  by  three  judges  of  a  superior 
court.  This  submission  to  three  judges  is  there  considered  to  be  a  substantial 
guarantee  to  the  individual.  Under  our  system,  the  integrity  and  good  judg- 
ment of  the  district  attorney  and  the  examining  magistrate  alone  stand  between 
the  individual  and  the  trial.  Is  that  sufficient  ?  **  The  reply  will  depend  largely 
upon  the  system  of  choosing  magistrates  and  district  attorneys  and  upon  local 
conditions  in  each  state.  In  densely  populated  communities  where  prosecuting 
officials  are  political  officers,  the  answer  may  well  be  no. 

The  necessities  of  Cook  County  aptly  illustrate  the  difficulties  with  which  the 
Illinois  Constitutional  Covention  is  confronted  in  attempting  to  fix  the  relative 
domains  of  the  grand  jury  and  of  proceedings  by  information.  It  is  there  felt 
that  the  grand  jury  as  an  inquisitorial  body  is  indispensable.**  It  is  in  Chicago 
that  the  delay  involved  in  submitting  ordinary  criminal  cases  to  the  grand  jury  is 
felt  the  most  keenly;  but  it  is  there  too,  as  in  most  large  cities,  that  the  greatest 
danger  of  corrupt  prosecutors  and  magistrates  exists.  If  the  grand  jury  as  a 
regular  part  of  criminal  procedure  is  to  be  retained,  the  revisers  will  be  faced  with 
the  problem  of  determining  the  point  at  which  the  gravity  of  the  charge  over- 
balances the  relative  convenience  of  the  information  system."  Based  on  the 
experiences  of  other  states,  their  decision  will  be  interesting  as  reflective  of  the 
role  the  grand  jur>'  is  to  play  in  the  future.  It  will  probably  be  found  much 
easier,  however,  to  allow  the  grand  jury  to  fall  into  disuse,  or  to  abolish  it  altogether 
than  to  re-instate  it"  and  to  re-accustom  people  to  its  use.  Thus,  it  may  be  said 
that  this  venerable  institution  is  itself  on  trial. 

"Crimes  are  acts  punishable  by  death,   life  imprisonment  at  hard   labor,   or- 
solitar>'  confinement.     For  deliis,  submission  to  the  chamhre  de  mises  en  accusation 
is  not  necessary. 

"See  The  Abolition  of  Grand  Juries  (1905)  7-8  Law  Notes  445,  446. 

"(1920)    4  Jour.   Amer.   Judic.   Soc.  82. 

"Alfred  C.  Coxe,  The  Trials  of  Jury  Trials  (1901)  1  Columbia  Law  Rev. 
286,  292. 

"  Oregon  appears  to  be  the  only  state  which,  after  allowing  procedure  by  in- 
formation, has  reverted  to  a  system  which  requires  indictments  by  grand  juries. 
It  is  provided,  however,  that  the  District  Attorney  may  amend  indictments,  thus 
overcoming  the  objection  of  inelasticity.    Const.,  Art  VII,  §  18,  amended  in  1910. 
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Army  and  Navy— Erroneous  Sentence— Discharge  Terminates  Service.— 
The  relator  was  given  a  bad-conduct  discharge  from  the  United  States  Navy 
pursuant  to  the  sentence  of  a  summary  court-martial.  Later  the  Secretary  of 
the  Navy  disapproved  this  sentence,  and  the  relator  was  ordered  to  report  back 
to  the  Navy.  He  obeyed  under  protest.  Thereafter,  he  returned  home  on  leave 
and  refused  to  return.  He  was  arrested,  declared  a  deserter  and  was  about  to 
be  tried  as  such.  On  application  for  a  writ  of  habeas  corpus,  it  was  held  that 
the  Navy  Department  had  no  jurisdiction  over  him.  Ex  parte  Harris  (D.  C. 
1920)  268  Fed.  911. 

The  decision  in  the  principal  case  seems  clearly  correct.  The  relator  was 
discharged,  under  authority  of  (1909)  35  Stat.  623,  U.  S.  Comp.  Stat.  (1916) 
§3022,  by  officers  acting  pursuant  to  the  sentence  of  a  summary  court  of  com- 
petent jurisdiction.  The  effect  was  to  change  his  status  from  that  of  a  sailor 
to  that  of  a  civilian.  The  jurisdiction  of  the  Navy  Department  could  be  restored 
only  by  re-enlistment.  A  similar  result  has  been  reached  in  the  Army  without 
the  aid  of  the  federal  courts.  (1912)  Dig.  Op.  J.  A.  G.  Army  456.  The  Attorney 
General  was  also  of  this  opinion.  Case  of  Lieut.  Helms  (1869)  12  Op.  Att.  Gen. 
16.  The  effect  of  the  rule  is,  apparently,  that  where  an  enlisted  man  has  been 
dishonorably  discharged,  as  in  the  instant  case,  there  is  no  possibility  of  removing 
the  stain  upon  his  reputation  except  by  Act  of  Congress  or  by  re-enlistment 
with  subsequent  honorable  discharge.     See   (1912)   Dig.  Op.  J.  A.  G.  Army  456. 

Bailments — Liability  ot  Bailee  eor  Hire  and  Gratuitous  Bailee  Compared — 
Negligence. — The  plaintiff  sent  a  number  of  pelts  to  the  defendant,  a  habitmaker, 
to  be  made  into  a  coat.  Upon  its  completion,  the  plaintiff  was  notified  and  instruc- 
tions regarding  its  disposal  requested.  The  plaintiff  replied  that  she  would  call 
for  it.  The  coat  was  placed  each  day  in  an  unlocked  show-case  in  the  defendant's 
show-room.  Subsequently,  two  unknown  women  entered  the  defendant's  store,  in- 
duced the  only  clerk  there  to  leave  the  room  by  a  common  pretext,  and  stole  the 
coat.  They  were  convicted  of  larceny,  but  the  coat  was  never  found.  Held,  since 
the  defendant  was  a  bailee  for  reward,  and  was  negligent,  the  plaintiff  might 
recover  the  value  of  the  pelts.  But  a  stay  of  execution  was  granted  on  the  theory 
that  if,  on  appeal,  the  defendant  should  be  declared  a  gratuitous  bailee,  he  would 
not  be  liable.    Mitchell  v.  Davis  (K.  B.  1920)  37  T.  L.  R.  68. 

A  gratuitous  bailee  is  liable  only  for  gross  negligence.  Giblin  v.  McMullen 
(1869)  L.  R.  2  P.  C.  317;  Scott  v.  Nat.  Bank  of  Chester  Valley  (Pa.  Sup.  Ct. 
1874)  10  Can.  L.  J.,  N.  S.,  182;  see  First  Nat.  Bank  v.  Ocean  Nat.  Bank  (1875)  60 
N.  Y.  278,  295;  (1916)  16  Columbia  Law  Rev.  66.  The  usual  definition  of  "gross 
negligence,"  in  this  class  of  cases,  is  want  of  that  care  which  a  reasonably  prudent 
man  would  use  in  keeping  his  own  property  of  like  nature.  Bullen  v.  Swan  Elec. 
Engraving  Co.  (K.  B.  1906)  22  T.  L.  R.  275;  Wiehe  v.  Dennis  Bros.  (K.  B. 
1913)  29  T.  L.  R.  250;  Giblin  v.  McMullen,  supra.  In  a  bailment  for  mutual 
benefit,  locatio  operis  faciendi,  the  bailee  must  exercise  ordinary  and  reasonable 
care.  Perera  v.  Panama,  etc.  Co.  (1918)  179  Cal.  6Z,  175  Pac.  454;  Grant  v. 
Miller  (1916)  159  N.  Y.  Supp.  829.  This  degree  of  care  is  also  defined  as  that 
which  a  man  takes  of  his  own  goods.  Finucane  v.  Small  (1795)  1  Esp.  315.  In 
either  case,  the  bailee  is  excused  if  he  can  show  absence  of  negligence  on  his  part. 
Powell  V.  Graves  &  Co.  (Q.  B.  1886)  2  T.  L.  R.  663;  (1913)  13  Columbia  Lavt 
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Rev.  542;  Meyer  v.  Metropolis  Knitting  MUls,  Inc.  (1915)  154  N.  Y.  Supp.  209.  It 
is  not  material  whether  the  degree  of  care  be  described  as  slight  or  ordinary,  for 
there  is  negligence  if  there  is  want  of  such  care  as  the  circumstances  require. 
Bean  v.  Ford  (1909)  65  Misc.  481,  119  N.  Y.  Supp.  1074.  This  is  a  question 
of  fact,  and  the  value,  quality  and  portatwlity  of  the  chattel  bailed  should  be  con- 
sidered. Since  the  definitions  laid  down  by  the  courts  appear  to  indicate  that,  in 
the  abstract,  the  standard  of  care  required  by  a  gratuitous  bailee  is  the  same  as  that 
of  a  bailee  for  reward,  the  assumption  of  the  judge,  in  the  instant  case,  that 
there  is  some  inherent  difference  in  the  liability  of  these  two  classes  of  bailees 
seems  incorrect.  If  all  the  circumstances  justified  a  finding  of  negligence,  the 
question  of  whether  the  bailment  for  reward  had  terminated,  should  have  been 
regarded  as  immaterial. 

Banks  and  Banking — Sale  of  Foreign  Exchange — Deposit  of  Payment.— The 
plaintiff  gave  an  order  to  A  &  Co.,  bankers,  to  cable  18,(X)0  lire  to  Naples.  A  & 
Co.  sent  him  a  memorandum  that  he  had  "bought  of  A  &  Co.  .  .  .  cable  trans- 
fer to  Italy  .  .  .  lire  18,000  @  5.19^  .  .  .  Payments  required  in  cash  or 
certified  checks ;  otherwise,  order,  if  accepted,  will  be  executed  after  collection  of 
checks."  The  plaintiff  gave  A  &  Co.  his  certified  check,  which  was  deposited  in 
the  defendant  bank.  A  &  Co.  failed  the  next  day  without  having  cabled  the  trans- 
fer. The  bank  had  not  put  the  check  through  the  clearing-house  before  the 
failure.  Held,  the  plaintiff  would  have  to  come  in  as  a  general  creditor  with  respect 
to  the  proceeds  of  the  check  in  the  hands  of  the  defendant.  Legniti  v.  Mechanics 
&  Metals  National  Bank  (N.  Y.  Ct.  of  App.  March  1,  1921)  not  yet  reported. 

The  Appellate  Division  of  the  Supreme  Court  had  decided  that  a  constructive 
trust  arose  in  favor  of  the  plaintiff.  (1919)  186  App.  Div.  105,  173  N.  Y.  Supp. 
814.  This  result  was  criticised  in  (1919)  19  Columbia  Law  Rev.  322,  in  which  it 
was  pointed  out  that  the  needs  of  the  business  community  demanded  that  the 
court  construe  the  relationship  as  that  of  debtor  and  creditor,  not  of  fiduciary. 
The  Court  of  Appeals  has  now  taken  this  point  of  view. 

Deeds — Delivery — Escrows. — The  plaintiff  executed  a  deed  of  certain  real  prop- 
erty, complete  and  unconditional  on  its  face,  and  gave  manual  possession  thereof 
to  the  grantee.  At  the  same  time  the  parties  orally  agreed  that  the  grantee 
should  return  the  deed  to  the  grantor  when  the  latter  married  her  and  that  it 
should  become  effective  only  in  case  of  his  failure  to  do  so.  The  marriage  agree- 
ment was  accordingly  performed;  but  before  that  event  a  third  party  wrongfully 
caused  the  deed  to  be  recorded.  The  wife  died,  leaving  the  defendants  as  her 
heirs.  The  plaintiff  claimed  that  this  deed  was  a  cloud  on  his  title  and  asked  its 
removal.  Held,  it  was  a  cloud  because  there  was  no  delivery  of  the  deed,  for 
"A  deed  takes  effect  from  delivery  and  to  constitute  a  valid  delivery,  it  must 
clearly  appear  that  it  was  the  intention  that  the  deed  should  pass  title  at  the 
time."    Mitchell  v.  Clem  (111.  1920)  128  N.  E.  815. 

If  the  court's  test  of  delivery  were  a  true  one,  such  a  thing  as  delivery  in 
escrow  to  a  stranger  would  be  an  impossibility.  It  is  not  essential  to  the  validity 
of  a  deed  delivered  in  escrow  that  there  be  a  redelivery  after  the  happening  of 
the  condition.  Conncau  v.  Geis  (1887)  73  Cal.  176,  14  Pac.  580;  see  White  Star 
Line  etc.  v.  Moragne  (1890)  91  Ala.  610,  611,  8  So.  867.  That  being  so,  since 
"delivery"  is  essential  to  the  validity  of  a  sealed  instrument,  1  Williston,  Contracts 
(1920)  420,  delivery  to  a  stranger  in  escrow  must  be  a  delivery  although  the 
parties  do  not  intend  to  pass  title  at  the  time.  It  is  necessary  only  that  the  grantor 
have  the  present  intention  to  extinguish  his  rights,  privileges,  etc.  in  the  land  and 
to  create  similar  legal  attributes  in  the  grantee  either  at  once  or  upon  the  occur- 
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rence  of  a  contingency  and  that  the  grantee  intend  to  have  such  rights,  privileges, 
etc.  created  in  his  favor.  Rodmeier  v.  Brown  (1897)  169  111.  347,  48  N.  E.  468; 
Conneau  v.  Geis,  supra.  In  the  instant  case,  there  was  a  valid  delivery  in  escrow 
to  the  grantee  but  under  the  prevailing  rule  the  law  attaches  to  such  a  delivery 
the  consequence  that  title  vests  at  once.  Dorr  v.  Midelhurg  (1909)  65  W.  Va. 
778,  65  S.  W.  97.  However,  it  may  be  questioned  whether  or  not  there  is  suffi- 
cient reason  for  attaching  that  consequence;  and  the  conclusion  reached  in  the 
instant  case  seems  to  be  a  commendable  departure  from  the  rigorous  rule  based 
upon  the  fear  of  fraud  and  the  sanctity  of  real  property. 

Equity — Quieting  Title — Laches. — The  holder  of  a  tax  deed  void  on  its  face, 
which  purported  to  convey  the  plaintiff's  lands,  devised  all  his  property  to  the 
defendant's  grantor  who  executed  a  quitclaim  deed  of  the  plaintiff's  land  to  the 
defendant.  The  defendant  and  his  grantors  paid  taxes  under  the  tax  deed  for 
twenty-seven  years,  and  under  the  quitclaim  deed  for  four  years.  In  an  action  to 
cancel  the  quitclaim  deed  as  a  cloud  on  the  plaintiff's  title,  held,  two  judges  dis- 
senting, that  cancellation  should  have  been  decreed,  for  the  owner  of  unoccupied 
land  will  not  be  barred  by  laches  on  account  of  failure  to  pay  taxes  unless  such 
taxes  have  been  paid  by  another  under  color  of  title.  Fletcher  v.  M alone  (Ark. 
1920)  224  S.  W.  629. 

Where,  as  in  the  instant  case,  a  deed  void  on  its  face  is  not  a  cloud,  the  owner 
would  have  no  equitable  rights  against  the  holder  thereof.  Therefore,  it  cannot 
be  said  that  the  plaintiff  was  "sleeping  on  his  rights".  Furthermore,  the  mere 
failure  of  the  true  owner  to  pay  taxes  is  not  laches.  Costello  v.  Muheitn  (1906) 
9  Ariz.  422,  84  Pac.  906;  Bradley  Lumber  Co.  v.  Longford  (1913)  109  Ark.  594, 
160  S.  W.  866.  There  must  be  a  material  change  in  the  condition  or  relation  of 
the  property  or  parties  making  the  enforcement  of  equitable  rights  inequitable. 
Galliher  v.  Cadwell  (1892)  145  U.  S.  368,  12  Sup.  Ct.  873;  see  Keller  v.  Harrison 
(1910)  151  Iowa  320,  128  N.  W.  851.  But  even  in  jurisdictions  where  an  instru- 
ment void  on  its  face  is  a  cloud,  laches  could  destroy  only  the  right  to  cancellation 
of  the  tax  deed.  Such  a  result  would  not  alter  the  fact  that  the  title  to  the 
property  still  remained  in  the  plaintiff.  Therefore,  even  if  the  right  to  cancella- 
tion of  the  tax  deed  had  been  lost  by  laches,  nevertheless,  the  quitclaim  deed  was 
as  much  of  a  cloud  as  if  the  right  to  have  the  tax  deed  cancelled  had  never  been 
lost.  But  where  taxes  on  unoccupied  land  are  paid  under  color  of  title,  statutes  often 
vest  title  in  an  adverse  claimant  who  has  paid  them  for  the  statutory  period.  Tow- 
son  v.  Benson  (1905)  74  Ark.  302,  86  S.  W.  661;  De  Foresta  v.  Cast  (1894)  20 
Colo.  307,  38  Pac.  244  (deed  void  on  its  face  held  "color  of*  title")  ;  cf.  Wis.  Stat. 
(1919)  §  1189a;  111.  Ann.  Stat.  (J.  &  A.  1913)  §  7202.  In  this  event,  since  the 
claimant  has  legal  title,  he  need  net  resort  to  the  equitable  doctrine  of  laches. 

Evidence — Rape — Birth  of  Child  as  Corroboration. — In  a  trial  for  statutory 
rape,  the  court  refused  to  charge  for  the  defendant  that  the  birth  of  a  child  was 
no  evidence  to  corroborate  the  testimony  of  the  prosecutrix  that  the  defendant 
was  the  guilty  party.  On  appeal,  the  conviction  was  affirmed  without  opinion, 
one  judge  dissenting.  People  v.  Whitson  (App.  Div.  3rd  Dept.  1921)  185  N.  Y. 
Supp.  590. 

Some  states  allow  a  conviction  for  statutory  rape  on  the  uncorroborated 
testimony  of  the  prosecutrix.  State  v.  Hammontree  (Mo.  1915)  177  S.  W.  367. 
But  in  New  York,  by  Penal  Law  §2013,  and  in  many  other  jurisdictions  by 
similar  statutes,  corroboration  of  the  defiled  female's  evidence  is  necessary.  Evi- 
dence of  pregnancy  is  admissible  because  it  proves  intercourse,  which  is  one  of 
the  constituent  elements  of  the  offense.    State  v.  Sysinger  (1910)  25  S.  Dak.  110, 
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125  N.  W.  879;  see  SMe  v.  Kelly  (1912)  245  Mo.  489,  494,  150  S.  W.  1057. 
But  the  defendant  must  be  connected  with  the  crime  by  the  corroborative  evi- 
dence. People  V.  Shaw  (1913)  158  App.  Div.  146,  142  N.  Y.  Supp.  782;  see  State 
V.  Alva  (1913)  18  N.  Mex.  143,  147,  134  Pac.  209;  cf.  People  v.  Taleisnik  (1919) 
225  N.  Y.  489,  122  N.  E.  615.  Hence,  pregnancy  or  birth  of  child  is  not  corrobo- 
rative of  evidence  against  the  defendant,  for  it  simply  shows  intercourse  with  some 
one,  not  necessarily  with  him.  People  v.  Cole  (1909)  134  App.  Div.  759,  119 
N.  Y.  Supp.  259;  People  v.  Cassidy  (1918)  283  111.  398.  119  N.  E.  279;  State  v. 
Blackburn  (1908)  136  Iowa  743,  114  N.  W.  531.  Whether  there  is  any  corrobo- 
rative evidence  is  a  question  of  law  for  the  court.  State  v.  O'Meara  (Iowa  1920) 
177  N.  W.  563;  People  v.  Page  (1900)  162  N.  Y.  272,  56  N.  E.  750.  The  cor- 
roborating testimony  may  be  circumstantial.  People  v.  Grauer  (1896)  12  App. 
Div.  464,  42  N.  Y.  Supp.  721.  In  New  York,  the  corroborative  evidence  must 
not  only  tend  to  connect  the  accused  with  the  crime,  but  must  extend  to  every 
material  fact  essential  to  the  crime.  See  People  v.  Cole,  supra,  761.  In  some 
states,  corroboration  of  the  defendant's  participation  is  necessary,  but  the  com- 
mission of  the  crime  may  be  proved  by  the  testimony  of  the  prosecuting  witness 
alone.  State  v.  Geier  (1918)  184  Iowa  874,  167  N.  W.  186.  While  the  authority 
seems  practically  unanimous  on  the  point  that  birth  of  a  child  is  no  corroborative 
evidence  of  the  defendant's  guilt,  the  refusal  of  a  charge  to  that  effect  would 
be  justifiable  where  the  only  question  was  whether  the  act  was  committed,  e.  g., 
where  no  one  but  the  defendant  could  have  had  intercourse,  or  where  lack  of 
penetration  was  the  sole  defense.  Since  such  circumstances  do  not  appear  in  the 
principal  case,  the  requested  charge  should  have  been  given.  An  apparently 
clear  case  of  guilt  does  not  warrant  the  abrogation  of  rules  which  serve  to  check 
overzealousness  for  a  conviction  for  this  type  of  offense. 

G.^ME — Privilegce  to  Hunt  on  Navigable  Waters. — The  defendant  trustees, 
acting  upon  the  assumption  that  they  held  the  exclusive  privilege  of  hunting  and 

fishing,    leased   certain    land    under   water    to    an    individual,    "for 

purpose  of  the  gunning  privilege  and  the  right  of  shooting  wild  fowl."  The 
plaintiff  tax-payer,  a  cestui  que  trust,  filed  a  bill  in  equity  to  set  aside  the  lease 
on  the  ground  that  the  defendants  had  no  authority  to  make  it.  Held,  for  the 
plaintiff.    Smith  v.  Odell   (App.  Div.  2nd  Dept.  1921)   185  N.  Y.  Supp.  647. 

It  is  undoubtedly  true  that  the  ownership  of  land  does  not  carry  with  it  the 
title  to  wild  animals  thereon.  The  members  of  the  public,  furthermore,  are  un- 
questionably privileged  to  use  navigable  waters  inasmuch  as  such  waters  are 
public  highways.  In  addition,  the  privilege  to  hunt  is  an  incident  of  navigation. 
Atty.  Genl.  v.  Bay  Boom  (Wis.  1920)  178  N.  W.  569;  Ainsworth  v.  Hunting  and 
Fishing  Club  (1908)  153  Mich.  185,  116  N.  W.  992.  It  seems  clear,  therefore, 
that  the  defendants  had  no  authority  to  deprive  the  plaintiff,  as  a  member  of 
the  public,  of  such  privileges ;  and  the  instant  case  should  have  been  decided 
on  this  ground.  The  court,  however,  argued  as  in  Forestier  v.  Johnson  (1912) 
164  Cal.  24,  40,  127  Pac.  156,  that  since  the  plaintiff  enjoyed  an  easement  in  the 
land  and  would  have  acquired  title  to  any  animals  which  he  killed  while  exer- 
cising that  easement,  he  was  privileged  to  kill  the  animals.  The  answer  to  this 
argument  is  that  any  act  inconsistent  with  an  easement  or  in  excess  thereof 
makes  one  who  up  to  that  point  was  lawfully  on  the  land  a  trespasser.  Queen  v. 
Pratt  (1855)  4  El.  &  B.  860;  Adams  v.  Rivers  (N.  Y.  1851)  11  Barb.  390.  Merely 
entering  land  for  the  purpose  of  hunting  is  such  an  act.  Queen  v.  PratP,  supra. 
If  the  court's  reason  for  its  decision  were  adopted,  the  decision  would  be  in- 
correct, for,  while  the  hunter  would  be  empowered  to  acquire  title  to  the  game, 
he  would  not  be  privileged  to  exercise  that  power  and  the  lease  would  be  valid. 
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At  all  events,  there  seems  to  be  no  sufficient  reason  for  resorting  to  equity.  The 
plaintiff  might  well  have  taken  game  and  allowed  the  defendant  to  sue  him  for 
trespass,  in  which  action  the  rights  of  the  parties  might  have  been  adequately- 
adjudicated.    Diana  Shooting  Club  v.  Husting  (1914)  156  Wis.  261,  145  N.  W.  816. 

Husband  and  Wife — Alienation  or  Akpections — Annulment  of  Infant's  Mak- 
RIACE. — A  father  brought  an  action  to  annul  the  marriage  of  his  son,  a  minor  under 
eighteen  years  of  age,  in  accordance  with  N.  Y.  Code  Civ.  Proc.  §  1744,  now  in  Civil 
Practice  Act  §  1133,  and  pending  this  action  withdrew  him  from  maritaF. 
cohabitation.  In  a  suit  by  the  infant's  wife  for  alienation  of  his  affections,  held, 
one  judge  dissenting,  the  parents  were  not  liable.  IVolf  v.  Wolf  (1921)  194  App> 
Div.  33,  185  N.  Y.  Supp.  37. 

This  is  a  case  where  logic  and  policy  appear  to  conflict.  The  marriage  of  a 
child  under  the  age  of  consent  is  said  to  be  voidable,  not  void.  See  Cunningham  v. 
Cunningham  (1912)  206  N.  Y.  341,  345,  99  N.  E.  845;  Mundell  v.  Coster  (1913)  80 
Misc.  337,  339,  142  N.  Y.  Supp.  142.  According  to  the  New  York  statute,  a  voidable 
marriage  is  "void  from  the  time  its  nullity  is  declared  by  a  court  of  competent 
jurisdiction".  Cons.  Laws  (1909)  c.  14,  §  7.  Until  such  time  the  marriage  status 
exists,  and  the  issue  of  the  parties  would  accordingly  be  legitimate.  N.  Y.  Civ. 
Prac.  Act  §  1135  (Code  Civ.  Proc.  §  1749)  ;  see  Cunningham  v.  Cunninghatn,  supra, 
345.  And  a  voidable  marriage  will  support  a  conviction  for  bigamy.  People  v. 
Lhtnbar  (1920)  184  N.  Y.  Supp.  465;  (1921)  21  Columbia  Law  Rf.v.  285.  It  follows, 
therefore,  that  until  the  annulment  decree  has  been  rendered,  the  wife  of  a  minor 
under  the  age  of  consent  has  a  right  to  consortium,  and  logically  should  be  entitled 
to  sue  for  the  alienation  of  her  husband's  affections.  See  Holts  v.  Dick  (1884)  42 
Ohio  St.  23,  30.  But  the  controlling  influence  in  domestic  relations  cases  is  public 
policy.  See  Cunningham  v.  Cunningham,  supra,  344.  There  are  the  strongest 
grounds  of  policy  for  permitting  a  parent  immediately  to  withdraw  his'  child 
from  marital  cohabitation,  with  its  possible  consequences,  where  a  decree  of 
annulment  is  practically  certain.  The  fact  that  the  son's  consent  was  obtained  by 
fraudulent  misrepresentations  should  not  make  the  father  liable  in  this  action,  for, 
as  the  majority  opinion  points  out,  N.  Y.  Code  Civ.  Proc.  §  1744,  now  in  Civil  Prac- 
tice Act  §  1133,  permits  a  parent  to  annul  the  marriage  of  a  child  under  eighteen 
years  of  age,  and  does  not  require  the  child's  consent. 

Husband  and  Wife — Insane  Wife — Necessaries. — The  wife  of  the  appellant  had 
left  him  without  cause.  Twenty-five  years  later  she  became  insane  and  was  con- 
fined to  an  asylum.  In  an  action  by  the  respondent  guardians  to  charge  the  ap- 
pellant with  contribution  to  her  support,  held,  the  appellant  was  liable.  Jones  v. 
Newtozm  and  Llanidloes  Guardians  (K.  B.  1920)  124  L.  T.  R.  23. 

If  a  wife  leaves  her  husband  voluntarily  and  without  cause,  she  does  not  take 
his  credit  with  her.  Ogle  v.  Dershem  (1904)  91  App.  Div.  551,  86  N.  Y.  Supp. 
1101.  The  court  in  the  principal  case  construed  Bradshaw  v.  Beard  (1862)  6  L.  T. 
R.  (n.  s.)  458,  8  Jur.  (n.  s.)  1228,  as  holding  a  husband  liable  for  the  burial  ex- 
penses of  his  deceased  wife  who  had  left  him  without  cause.  It  follows,  there- 
fore, that  where  a  wife  leaves  her  husband,  the  latter's  liability  is  only  suspended^ 
and,  if  it  revives  on  death,  it  revives  on  insanity.  However,  there  is  one  difhculty 
with  this  reasoning,  namely,  that  it  is  impos^sible  to  tell  from  reading  both  reports 
of  the  Bradshaw  case  whether  or  not  the  deceased  had  left  her  husband  without 
cause.  In  this  country  the  authorities  are  split  on  the  question  of  whether  a  hus- 
band is  liable  to  support  his  wife  in  an  insane  asylum.  Some  courts  hold  there  is 
no  liability  on  the  ground  that  the  separation  is  not  the  fault  of  the  husband. 
Richardson  v.  Stuesser  (1905)  125  Wis.  66,  103  N.  W.  261.     Others  hold  the  hus- 
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band  liable  if  his  wife  was  living  with  him  until  her  insanity  on  the  ground  that 
she  has  not  voluntarily  left  him.  Goodale  v.  Lawrence  (1832)  88  N.  Y.  513.  A 
husband  is  also  liable  where  he  has  abandoned  his  wife.  Davis  v.  St.  Vincent's 
Inst,  for  Insane  (C.  C.  A.  1894)  61  Fed.  277.  In  a  New  York  case,  where  the 
facts  were  similar  to  those  of  the  instant  case,  there  is  strong  dictum  to  the  effect 
that  the  husband  is  not  hable.  See  Board  of  Supervisors  v.  Budlong  (1868)  51 
Barb.  493,  516.  Social  policy  would  seem  to  dictate  a  contrary  result.  Either  the 
husband  or  the  taxpayers  must  maintain  the  insane  wife  and  it  is  believed  that  the 
court  in  the  instant  case  reached  a  sound  conclusion  in  casting  the  burden  on  the 
husband. 

Illegal  Contracts — Use  of  Influence  to  Obtain  Orders  from  (Government. — 
The  plaintiff  was  employed  by  the  defendant  to  obtain  orders  from  the  government 
solely  because  of  his  supposed  influence  with  persons  of  authority  in  England. 
Held,  the  contract  was  contrary  to  public  policy  and  void.  Carr-Harris  v.  Canadian 
General  Electric  Co.  (1920)  68  Ont.  L.  R.  231. 

It  is  undoubtedly  true  that  one  may  employ  an  agent  to  procure  contracts 
with  the  government.  Winpentty  v.  French  (1869)  18  Ohio  St.  469.  However, 
such  agreements  are  carefully  scrutinized.  If  the  employee's  compensation  is 
contingent  upon  his  success  in  the  enterprise,  the  federal  courts  hold  the  con- 
tract void  on  the  ground  that  a  contingent  fee  is  a  strong  incentive  to  the  use 
of  improper  methods.  Tool  Co.  v.  N orris  (1864)  2  Wall.  45;  Hazelton  v. 
Sheckells  (1906)  202  U.  S-  71,  26  Sup.  Ct  567.  New  York,  on  the  other  hand, 
holds  such  contracts  valid  unless  it  be  shown  that  they  actively  require  corrup- 
tion in  their  performance.  Swift  v.  Aspell  &  Co.  (1903)  40  Misc.  453,  82  N.  Y. 
Supp.  659;  Lyon  v.  Mitchell  (1867)  36  N.  Y.  235.  Where  by  his  agreement  an 
agent  was  bound  to  do  everything  in  his  power  to  accomplish  the  success  of  his 
employer's  business,  the  contract  was  held  void  on  the  ground  that  it  was 
broad  enough  to  cover  any  services,  secret  or  open,  honest  or  dishonest,  even 
though  no  misconduct  was  shown  to  have  been  contemplated.  Hyland  v.  Oregon 
Hassam  Paving  Co.  (1914)  74  Ore.  1,  144  Pac.  1160.  If  the  employee  is  to 
use  personal  or  political  influence  the  contract  is  of  course  void.  Drake  v.  Lauer 
(1904)  93  App.  Div.  86,  86  N.  Y.  Supp.  986.  The  guiding  principle  of  the 
courts  in  deciding  these  cases  is  whether  or  not  the  ccMitracts  tend  to  lead  to 
inefficiency  in  the  public  service  and  to  unnecessary  expenditure  of  public  funds. 
See  Tool  Co.  v.  Norris,  supra,  54.  In  the  words  of  Mr.  Justice  Holmes,  "The 
objection  to  them  rests  in  their  tendency,  not  in  what  was  done  in  the  par- 
ticular case."     See  Hasleton  v.  Sheckells,  supra,  79. 

Insurance — Involuntary  Manslaughter  of  Insured  by  Beneficiary — Recovery 
BY  Beneficiary. — Where  the  death  of  the  insured  was  caused  by  the  negligence 
of  the  beneficiary,  so  that  the  latter  was  guilty  of  the  felony  of  involuntary  man- 
slaughter under  the  Penal  Code,  held,  that  fact  does  not  defeat  recovery  by  the 
beneficiary  on  an  accident  insurance  policy.  Throop  v.  Western  Indemnity  Co. 
(Cal.   1920)    193  Pac.  263. 

A  beneficiary  who  murders  the  insured  unquestionably  is  disqualified  from 
recovering  on  a  life  insurance  policy.  See  N.  Y.  Mut.  Life  Ins.  Co.  v.  Armstrong 
(1886)  117  U.  S.  591,  600,  6  Sup.  Ct.  877.  In  such  a  case,  the  insurance  company 
is  generally  held  to  be  liable  to  the  deceased's  administrator  who  takes  the  pro- 
ceeds for  the  benefit  of  those  who  would  have  been  entitled  to  the  insurance 
had  no  beneficiary  been  named.  Schmidt  v.  Northern  Life  Ass'n  (1900)  112 
Iowa  41,  83  N.  W.  800;  IVelch  v.  Traveler's  Ins.  Co.  (1919)  178  N.  Y.  Supp.  748; 
(1920)  20  Columbia  Law  Rev.  465.     Mere  negligence,  however,  where  no  fraud 
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can  be  shown,  will  not  prevent  the  insured  from  recovering  on  a  fire  insurance 
policy,  even  though  his  negligence  was  the  caiise  of  the  fire.  Gove  v.  Insurance 
Co.  (1868)  48  N.  H.  41;  see  Germ.  Ins.  Co.  of  Freeport  v.  Goodfriend  (1906) 
30  Ky.  Law  Rep.  218,  222,  97  S.  W.  1098 ;  First  Nat.  Bank  v.  U.  S.  F.  &  G.  Co. 
(1912)  150  Wis.  601,  610,  137  N.  W.  742.  Similarly,  the  insured  may  recover  on  a 
marine  insurance  policy,  although  he  was  negligent  in  the  management  of  the 
ship.  Western  Assurance  Co.  v.  Towing  Co.  (1907)  105  Md.  232,  65  Atl.  637; 
see  Mathews  v.  Howard  Ins.  Co.  (1854)  11  N.  Y.  9,  14.  A  beneficiary  who  has 
killed  the  insured  may  recover  the  insurance  money  if,  at  the  time  of  the  killing, 
he  was  insane.  Holdom  v.  A.  O.  U.  IV.  (1896)  159  111.  619,  43  N.  E.  772.  To 
debar  a  beneficiary  from  recovery,  his  act  must  be  an  intentional  wrong,  unless 
the  contract  provides  otherwise.  See  Holdom  v.  A.  O.  U.  W.,  supra,  625.  It 
follows,  therefore,  that  if  an  act  causing  the  death  of  the  insured  is  involuntary, 
although  it  may  constitute  a  felony  under  a  penal  code,  it  is  included  among  the 
risks  assumed  by  an  accident  insurance  company,  unless  there  is  an  express  stipula- 
tion to  the  contrary.  Schreiner  v.  High  Court  of  I.  C.  O.  of  F.  (1890)  35  111. 
App.  576,  This  is  not  in  contravention  of  the  policy  prohibiting  a  murderer  from 
recovering  as  beneficiary,  since  the  purpose  of  that  rule  seems  to  be  neither  to 
punish  nor  to  discourage  crime,  but  rather  to  prevent  a  fraud  from  being  perpe- 
trated on  the  deceased  insured.    Hence,  the  conclusion  in  the  instant  case  is  sound. 

Insurance — Subrogation — Rights  of  Insured. — The  insured  sued  the  insurer  and 
the  railroad  for  the  value  of  cotton  alleged  to  have  been  destroyed  through  the 
latter's  negligence.  The  insurer  claimed  from  the  railroad  whatever  the  plaintiff 
recovered  from  it.  The  lower  court  held  the  insurer  liable  to  the  plaintiff  and 
the  railroad  not  liable  to  the  insurer.  Held,  judgment  reversed ;  the  insurer  had 
a  right  of  subrogation  against  the  railroad.  Hartford  Fire  Ins.  Co.  v.  Tripett 
(Tex.  Civ,  1920)  223  S.  W.  305. 

The  right  of  subrogation  exists  because  the  insurance  contract  is  one  of  in- 
demnity, and  it  is  derived  from  the  insured  alone.  St.  Louis  etc.  Ry.  v.  Com- 
mercial Ins.  Co.  (1891)  139  U.  S.  223,  11  Sup.  Ct.  554.  Hence,  where  the  insured, 
by  contract  with  the  person  who  subsequently  causes  the  loss,  agrees  that  the 
insurance  shall  be  for  his  benefit,  the  right  of  subrogation  is  defeated.  Phoenix 
Ins.  Co.  v.  Erie  Transportation  Co.  (1886)  117  U.  S.  312,  6  Sup.  Ct.  1176.  In  the 
absence  of  contrary  stipulations  in  the  insurance  policy,  such  an  agreement  be- 
tween the  insured  and  a  third  party  is  no  defense  in  an  action  by  the  insured 
against  the  insurer.  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co.  (1885)  139  Mass. 
508,  2  N.  E.  103;  but  cf.  Fayerweather  v.  Phoenix  Ins.  Co.  (1890)  118  N.  Y. 
324,  23  N.  E.  192;  Packham  v.  German  Fire  Ins.  Co.  (1900)  91  Md.  515,  46  Atl. 
1066.  Moreover,  at  common  law  if  the  loss  exceeded  the  insurance,  the  insurer 
could  not  sue  because  the  insured's  claim  could  not  be  split  up.  Continental  Ins. 
Co.  V.  H.  M.  Loud,  etc.  Co.  (1892)  93  Mich.  139,  53  N.  W.  394.  The  insured  sued 
and  if  the  recovery,  plus  the  insurance  paid,  exceeded  the  loss,  he  held  the  excess 
as  trustee  for  the  insurer.  Southern  Bell  Tel.  Co.  v.  Watts  (1895)  66  Fed.  461. 
But  under  codes,  both  the  insurer  and  the  insured  must  join  as  plaintiffs.  Home 
Mut.  Ins.  Co.  V.  O.  R.  &  N.  Co.  (1891)  20  Ore.  569,  26  Pac.  857.  After  payment 
of  the  whole  loss  by  the  insurer,  he  only  can  sue.  Allen  v.  Chicago,  etc.  Ry.  (1896) 
94  Wise,  93,  68  N.  W.  873.  In  England,  the  insurer  is  subrogated  to  the  insured's 
contract  claims  collateral  to  the  property  destroyed,  even  against  persons  not 
responsible  for  the  loss.  Castellain  v.  Preston  (1883)  11  Q.  B.  D.  380.  But 
the  opposite  and  sound  result  has  been  reached  in  the  United  States.  Michael 
V.  Prussian  National  Ins.  Co.  (1902)  171  N.  Y.  25,  63  N.  E.  810.  Since  the  right 
of  subrogation  arises  out  of  a  contract  dealing  only  with  indemnity  for  a  loss. 
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it  cannot  logically  be  extended  beyond  claims  based  upon  responsibility  for  such 
loss.  Upon  either  theory,  the  insurer  in  the  instant  case  had  a  right  of  subrogation 
enforceable  under  the  code. 

Joint  Adventurers — Bad  Faith — Forfeiture. — A  had  an  option  to  purchase  min- 
ing property  for  $3000.  It  is  conceded  that  the  property  was  worth  $6000.  He 
concealed  the  option  and  induced  B  to  join  with  him  in  purchasing  the  property 
for  $6000.  Each  gave  the  vendor  a  check  for  $3000,  but  the  vendor  secretly 
returned  A's  check.  A  and  B  formed  a  corporation  and  transferred  the  land  to 
it,  each  taking  back  shares  in  proportion  to  his  interest  in  the  land.  B  brought  a 
bill  in  equity  for  the  cancellation  of  A's  shares.  Held,  cancellation  decreed.  Moe 
V.  LoTvry  (Colo.  1920)  194  Pac.  363. 

Joint  adventurers  owe  each  other  the  utmost  good  faith.  Selwyn  v.  Waller 
(1914)  212  N.  Y.  507,  106  N.  E.  321;  see  Merritt  v.  Joyce  (1912)  117  Minn.  235, 
240,  135  N.  W.  820.  That  being  true,  B  had  a  right  to  know  of  A's  option,  and. 
in  the  absence  of  any  stipulation  to  the  contrary,  to  get  his  half  of  the  property  for 
$15(X).  That  A's  option  was  worth  $3(K)0  seems  clear.  Masberg  v.  Granville 
(1917)  201  Ala.  5,  75  So.  154.  But  as  to  B,  A  has  waived  his  option  by  failing 
to  disclose  it  at  the  time  of  entering  into  the  agreement.  That  being  true,  B 
is  entitled  to  $1500  from  A ;  but  A  is  entitled  to  his  half  of  the  land,  because  B 
agreed  he  should  have  half.  To  give  B  all  the  land  works  a  penalty  or  forfeiture 
on  A,  which  is  agrainst  the  policy  of  the  law.  No  jurisdiction,  for  example,  de- 
prives a  defrauding  trustee,  who  combines  his  own  with  the  cestui's  money  in 
an  investment,  of  the  amount  of  his  individual  investment  if  the  res  is  of  sufficient 
value  to  reimburse  both  the  cestui  and  the  trustee.  White  v.  Drew  (1868)  42  Mo. 
561 ;  Bohle  v.  Hasselbroch  (1902)  64  N.  J.  Eq.  334,  51  Atl.  508.  In  a  few  jurisdictions 
one  who  willfully  breaks  a  contract  for  services  after  part  performance  is  allowed  a 
quasi-contractual  action  for  the  value  of  services  performed,  but  is,  of  course,  liable 
in  damages  for  the  breach.  Britton  v.  Turner  (1834)  6  N.  H.  481 ;  confra.  Nelichka 
v.  Esterly  (1882)  29  Minn.  146,  12  N.  W.  457.  One  who  willfully  and 
tortiously  confuses  his  goods  with  those  of  another  for  the  purpose  of 
defrauding  the  latter  is  allowed  to  take  out  his  goods  if  he  can  identify  them 
specifically.  See  Levyeau  v.  Clements  (1899)  175  Mass.  376,  379,  56  N.  E.  735; 
Claflin  V.  Continental  Jersey  Wks.  (1890)  85  Ga.  27,  46,  11  S.  E.  721.  And  if  they 
are  fungible  and  he  can  prove  his  proportion,  he  becomes  a  tenant  in  common 
with  the  injured  party.  See  Claflin  v.  Continental  Jersey  Wks.,  supra;  Hesseltine  v. 
Stockwell  (1849)  30  Mo.  237,  242.  In  all  these  cases  the  law  simply  requires  the 
wrongdoer  to  make  the  injured  party  whole  again.  There  seems  to  be  no  sound 
reason  why  the  decision  in  the  principal  case  should  have  gone  any  further. 

Judges — Disqualification  for  Prejudice — Sufficiency  of  Affidavit. — The  de- 
fendants, naturalized  Germans  and  Austrians  indicted  under  the  Espionage  Act, 
filed  affidavits  as  provided  in  Section  21  of  the  federal  Judiciary  Code,  alleging 
personal  bias  of  the  trial  judge  because,  prior  to  the  trial,  he  had  declared  himself 
strongly  prejudiced  against  German- Americans.  The  judge  filed  an  affidavit  show- 
ing that  he  had  never  made  the  imputed  utterances  and  denied  prejudice.  From 
a  refusal  to  grant  a  motion  for  the  assignment  of  another  judge,  the  defendant 
appealed.  Held,  Justices  Day,  McRej-nolds  and  Pitney  dissenting,  since  the  affi- 
davit contained  allegations  which,  if  true,  would  support  the  charge  of  bias,  it 
was  error  to  deny  the  motion.    Berger  v.  United  States  (1921)  41  Sup.  Ct.  230. 

Many  states  have  provided  by  statute  for  disqualifying  judges  for  bias.  See 
(1920)  20  Columbia  Law  Rev.  594;  (1916)  16  Columbia  Law  Rev.  162.  In 
some,  the  judge  may  himself  decide,  subject  to  appeal,  the  existence  or  absence 
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of  bias  on  his  part.  Nelson  v.  Hoskinson  (1920)  106  Kan.  601,  189  Pac.  165.  In 
others,  as  held  in  the  majority  opinion,  the  judge  may  pass  on  the  legal  sufficiency 
of  the  affidavit,  but  if  on  its  face  sufficient,  it  disqualifies  him  even  if  the  statements 
therein  are  wholly  false.  Powers  v.  Commonwealth  (1902)  114  Ky.  237,  70  S.  W, 
644,  1050.  To  be  legally  sufficient,  however,  they  must  be  such  that  a  reasonable 
mind  may  fairly  infer  bias.  See  Keown  v.  Hughes  (C.  C.  A.  1920)  265  Fed. 
572,  577.  Sound  social  policy  requires  that  the  judiciary  not  only  be  impartial 
but  above  suspicion  of  partiality.  See  Garnett  v.  Stale  (1918)  15  Okla.  Crim. 
332,  336.  176  Pac.  769;  People  v.  Suffolk  Com.  Pleas  (N.  Y.  1836)  18  Wend.  550, 
552.  Belief  of  prejudice,  like  prejudice  itself,  is  a  state  of  mind  often  not  at- 
tributable to  any  given  set  of  facts.  Thus,  apparently  frivolous  reasons  for  bias, 
honestly  entertained,  should  theoretically  be  sufficient.  See  (61st  Cong.  3rd  Sess. 
1911)  46  Congr.  Record  2626.  Accordingly,  in  some  states  an  unsupported  asser- 
tion of  bias  is  enough.  See  Howell  v.  Stale  (Fla.  1919)  81  So.  287.  This  rule, 
however,  is  open  to  great  abuse.  In  the  instant  case,  the  Supreme  Court  has 
struck  a  practical  mean  between  the  two  extremes.  Moreover,  although  prejudice 
against  a  class  is  usually  not  sufficiently  personal  to  disqualify,  yet  where  such 
prejudice  is  so  keen  that  it  may  well  attach  to  individuals,  the  general  rule  is 
not  properly  applicable.  People  v.  District  Court  (1915)  60  Colo.  1,  152  Pac.  149; 
(1920)  20  Columbia  Law  Rev.  594;  but  see  dissenting  opinion  of  Mr.  Justice 
McReynolds  in  instant  case;  Ex  parte  N.  K.  Fairbanks  Co.  (D.  C.  1912)  194 
Fed.  978,  989. 

Lease  by  Life  Tenant — Crops  Maturing  After  Life-Tenant's  Decease. — A 
life-tenant  leased  his  land  for  one-third  of  the  annual  wheat  crop  to  be  delivered 
at  market,  and  died  after  the  lessee  had  planted  the  crop,  but  before  its  matur- 
ity. His  executor  sues  the  lessee  and  the  guardian  of  the  remainderman,  a  minor, 
for  the  conversion  of  415  bushels,  one-third  of  the  harvested  crop.  Held,  the 
life-tenant's  estate  is  not  entitled  to  any  share  of  the  crop,  since  the  rent  had  not 
accrued  during  the  existence  of  the  lease,  which  terminated  with  the  life-estate. 
Wyandt  v.  Merrill  (Kan.  1920)  193  Pac.  366. 

Since  at  common  law  rent  cannot  be  apportioned  as  to  time  in  the  absence  of 
express  stipulation,  the  lessee  of  the  life-tenant  is  not  liable  for  any  portion  when 
the  estate  ends  before  the  rent  day.  See  Hoagland  v.  Crum  (1885)  113  111.  365. 
Under  the  doctrine  of  emblements,  a  lessee  retains  the  crops,  see  Edghill  v. 
Mankey  (1907)  79  Neb.  347,  112  N.  W.  570,  even  where  he  knows  the  life-tenant 
is  almost  certain  to  die  before  they  can  mature.  Bradley  v.  Bailey  (1888)  56 
Conn.  374,  15  Atl.  746.  Where  land  is  cultivated  on  shares,  the  intention  of  the 
parties  determines  whether  the  cultivator  is  a  tenant,  a  "cropper"  (servant),  or  a 
partner  in  the  crops.  Wagner  v.  Buttles  (1913)  151  Wis.  668,  139  N.  W.  425; 
Strangeway  v.  Eisenman  (1897)  68  Minn.  395,  71  N.  W.  617.  In  construing  the 
agreement,  courts  generally  create  a  tenancy  in  common  in  the  crops  where  the 
contract  is  not  regarded  as  a  lease;  see  Mead  v.  Owen  (1907)  80  Vt.  273,  67  Atl. 
722;  cf.  Taylor  v.  Bradley  (1868)  39  N.  Y.  129;  and  often  regardless  of  the  exist- 
ence of  a  landlord-tenant  relationship.  Fuhrman  v.  Interior  Warehouse  Co.  (1911) 
64  Wash.  519,  116  Pac.  666;  Connell  v.  Richmond  (1887)  55  Conn.  401,  11  Atl. 
852;  see  Freeman,  Cotenancy  &  Partition  (2nd  ed.  1886)  §  100.  Some  cases  deny 
this,  because  a  true  tenant  owns  the  crops  entirely.  Clarke  v.  Cobb  (1898)  121 
Cal.  595,  54  Pac.  74.  That  is  a  sound  objection  on  common  law  principles.  But 
the  purpose  of  declaring  a  tenancy  in  common  is  to  avoid  letting  the  lessee  use 
the  land  and  secure  the  crops  without  making  any  compensation,  as  in  the  in- 
stant case.  The  encouragement  of  husbandry,  which  is  the  only  real  policy  in- 
volved, hardly  requires   such  an  inequitable   result.     However,   the   difficulty  has 
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been  satisfactorily  met  by  statutes  in  England  and  in  many  of  our  states  which 
permit  the  representative  of  the  life-tenant  to  recover  a  proportionate  share  of 
the  rent  under  the  accruing  theory.  See  1  Tiffany,  Landlord  &  Tenant  (1910) 
1077,  note  383.  In  some  such  jurisdictions,  the  life-tenant's  share  of  the  crop 
has  been  apportioned  between  the  remainderman  and  the  representative  of 
the  life-tenant.     Redmon  v.  Bedford   (1882)   80  Kan.  13. 

Master  and  Servant — Federal  Employers'  Liability  Act — Assumption  op 
Risk. — The  deceased,  a  freight  engineer,  while  leaning  out  of  his  cab  to  inspect 
a  hot  driving  pin  in  the  discharge  of  his  duty,  was  struck  and  killed  by  the  end 
of  the  horizontally  extended  arm  of  a  mail  crane.  The  record  disclosed  the 
facts  that  the  deceased  had  nothing  to  do  with  mail  cranes  and  that  he  had 
been  on  passenger  trains  which  gathered  up  mail  but  three  times  in  the  two 
years  prior  to  his  death.  Furthermore,  there  was  but  a  scant  description  of  the 
dimensions  of  the  crane  or  its  appearance  to  one  going  by  it  swiftly.  Despite 
this  evidence,  in  a  suit  to  recover  compensation  for  the  death  under  the  Federal 
Employers'  Liability  Act,  held,  three  Justices  dissenting,  no  recovery  allowed 
because,  as  a  matter  of  law,  the  deceased  had  assumed  the  risk  of  employment. 
Southern  Pacific  Co.  v.  Berkshire  (1921)  41  Sup.  Ct.  162. 

Under  the  Federal  Employers'  Liability  Act  the  defense  of  assumption  of 
risk  remains  as  at  common  law  where  the  defendant  has  not  violated  a  statute 
enacted  for  the  safety  of  employees.  (1908)  35  Stat.  66,  §4,  U.  S.  Comp.  Stat. 
(1916)  §8660;  Seaboard  Air  Line  Ry.  v.  Horton  (1914)  233  U.  S.  492,  34  Sup. 
Ct.  635.  To  charge  an  employee  with  the  assumption  of .  risk  the  danger  must 
be  known  to  him  or  so  patent  that  an  ordinary  person  would  have  appreciated 
it.  Gila  Valley,  etc.  Ry.  v.  Hall  (1914)  232  U.  S.  94,  102,  34  Sup.  Ct.  229;  see 
Choctaw.  ef}c.  R.R.  v.  McDade  (1903)  191  U.  S.  64,  68,  24  Sup.  Ct.  24.  The 
burden  of  establishing  that  the  employee  has  assumed  the  risk  rests  on  the 
defendant,  and  the  court  should  send  the  evidence  to  the  jury  unless  it  is  clear 
and  free  from  contradiction.  See  Kanawha  Ry.  v.  Kerse  (1916)  239  U.  S.  576, 
581,  36  Sup.  Ct.  174.  In  the  instant  case  the  evidence  seems  far  from  clear  and 
free  from  contradiction.  Mr.  Justice  Holmes,  who  wrote  the  majority  opinion, 
is  a  strong  advocate  of  the  doctrine  that  a  judge  is  as  well  qualified  as  a  jury 
to  determine  whether  certain  facts  constitute  negligence  in  a  given  situation. 
See  Lorenzo  v.  Wirih  (1898)  170  Mass.  596,  49  N.  E.  1010;  (1899)  12  Harvard 
Law  Rev.  443,  457  et  scq ;  but  cj.  Thayer,  Preliminary  Treatise  on  Evidence 
(1898)  249  et  seq.  The  opinioji  in  the  principal  case  is  an  extension  of  this  theory 
to  the  field  of  the  assumption  of  risk.  The  court  has>  gone  far  in  reversing  the  find- 
ing of  a  jury  and  the  judgment  of  two  state  courts  on  a  question  of  fact 

Master  and  Servant— Federal  Safety  Appliance  Acts— Workmen's  Compensa- 
tion Law. — The  plaintiff,  a  switchman  in  the  employ  of  the  defendant  railroad 
company,  was  injured  while  acting  in  the  course  of  his  emplojTnent,  but  not  in 
the  aid  of  any  interstate  movement.  The  injury  resulted  from  the  defendant's 
failure  to  comply  with  the  Federal  Safety  Appliance  Acts.  The  defendant  con- 
tends that  the  plaintiff's  remedy  is  under  the  New  York  Workmen's  Compensation 
Law,  and  not  by  private  suit.  Held,  three  judges  dissenting,  for  the  plaintiff. 
Ward  v.  Erie  R.  R.  (Ct.  of  App.  1921)  230  N.  Y.  230. 

Since  defective  cars  engaged  in  intrastate  commerce  on  interstate  highways 
are  a  menace  to  interstate  commerce,  it  seems  clear  that  Congress  has  the  power 
to  regulate  them,  which  power  it  has  exercised  in  the  Federal  Safety  Appliance 
Acts.  (1903)  32  Stat.  943  §1,  U.  S.  Comp.  Stat.  (1916)  §8613;  Southern  Ry. 
V.  United  States  (1911)  222  U.  S.  20,  32  Sup.  Ct.  2.     These  statutes  being  penal 
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in  form,  the  minority  of  the  court  argued  that  even  though  they  give  the  plaintiflF 
a  right,  they  do  not  give  a  remedy  and  therefore  the  remedy  is  left  to  be  pro- 
vided by  the  state.  The  acts  do  away  with  the  "assumption  of  ri54c"  doctrine, 
<1893)  27  Stat.  531  §  8,  U.  S.  Comp.  Stat.  (1916)  §  8612;  and  by  (1910)  36  Stat. 
298  §4,  U.  S.  Comp.  Stat.  (1916)  §8621,  relieve  a  railroad  from  penal  liability 
under  certain  circumstances  although  they  do  not  "relieve  such  carrier  from  lia- 
bility in  any  remedial  action."  These  two  provisions  taken  in  conjunction  with  the 
purpose  of  the  act  as  expressed  in  its  title,  i.  e.,  "to  promote  the  safety  of  em- 
ployees and  travelers  upon  railroads,"  lead  one  to  feel  that  Congress  intended 
a  remedy.  The  fact  that  a  statute  provides  a  penalty  is  not  inconsistent  with  its 
use  as  the  basis  of  a  private  action.  Couch  v.  Steel  (1854)  3  El.  &  Bl.  402.  Fur- 
thermore, civil  liability  is  just  as  much  a  deterrent  as  the  payment  of  a  fine. 
See  Texas  &  Pac.  Ry.  v.  Rigsby  (1916)  241  U.  S.  33.  42,  36  Sup.  Ct.  482.  If  left 
for  the  states  to  provide  the  remedy,  the  strength  of  the  deterrent  would  depend 
on  the  remedy  in  a  given  state.  This  result  would  be  very  undesirable,  as  indi- 
cated in  a  recent  federal  case  where  under  facts  similar  to  those  in  the  instant  case 
it  was  held  that  the  plaintiff  had  an  exclusive  remedy  under  the  Federal  Safety 
Appliance  Acts.  Ross  v.  Schooley  (C.  C.  A.  1919)  257  Fed.  290;  certiorari  denied, 
249  U.  S.  615,  39  Sup.  Ct.  390. 

Municipal  Corporations — Ordinance  Bad  for  Vagueness. — The  defendant  was 
committed  under  a  Kansas  City  ordinance  which  defined  as  a  vagrant  "any  person 
.  .  .  who  ...  is  not  able  to  show  reasonable  effort  ...  to  secure  some 
lawful  employment."  On  habeas  corpus  proceedings  the  ordinance  was  held  void  for 
indefiniteness.    Ex  parte  Taft  (Mo.  1920)  225  S.  W.  457. 

Criminal  statutes  not  clearly  defining  the  offense  are  usually  invalid.  The 
jfrounds  differ.  One  theory  invokes  United  States  Constitution  Amend.  VI,  which 
provides  that  in  all  criminal  prosecutions  the  accused  shall  "be  informed  of  the 
nature  and  cause  of  the  accusation."  U.  S.  v.  Capital  Traction  Cot.  (1910)  34  D.  C. 
App.  Cas.  592.  Similar  statutes  have  been  declared  void  under  the  "due  process" 
clause  of  Amend.  XIV.  International  Harvester  Co.  v.  Kentucky  (1914)  234  U. 
S.  216,  34  Sup.  Ct.  853;  Collins  v.  Kentucky  (1914)  234  U.  S.  635,  34  Sup.  Ct.  924. 
The  real  objection  to  such  legislation,  however,  is  that  no  defined  standard  is 
established  whereby  a  person  may  regulate  his  conduct.  The  determination  of 
the  standard  is,  in  effect,  left  to  juries,  who  will  differ  according  to  their  perjudices 
and  according  to  the  circumstances.  See  Louisville  &  N,  R.  Co.  v.  Commomvealth 
(1896)  99  Ky.  132,  35  S.  W.  129;  see  Tozer  v.  United  States  (C.  C.  A.  1892)  52 
Fed.  917.  Since  ignorance  of  the  criminal  law  is  no  defense,  it  follows 
that  the  offence  must  be  so  defined  as  to  convey  to  a  person  of  ordinary  intelli- 
gence an  adequate  description  of  the  evil  intended  to  be  prohibited. 

New  Trial — Conditional  on  Acceptance  of  Reduced  Damages — Newly  Dis- 
covered Evidence. — The  defendant  made  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  going  to  the  question  of  damages  only.  The  trial 
court  ordered  a  new  trial  unless  the  plaintiff  consented  to  a  $20(X)  reduction  in 
damages.  The  plaintiff  consented  and  the  defendant  appealed.  Held,  two  judges 
dissenting,  order  affirmed.     Podgorski  v.  Kerwin   (Minn.  1920)    179  N.  W.  679. 

Since  applications  for  such  a  new  trial  are  in  derogation  of  the  well  settled 
rule  that  requires  litigants  to  submit  all  their  evidence  in  the  first  instance,  they 
are  regarded  with  disfavor.  Macaulay  v.  Anthony  (1911)  127  N.  Y.  Supp.  420; 
see  Arnold  v.  Skaggs  (1868)  35  Cal.  684,  688.  The  granting  of  such  new  trial 
is  largely  within  the  discretion  of  the  trial  court  and  there  is  no  error  if  it  re- 
fuses, unless  such  refusal  is  clearly  an  abuse  of  that  discretion.     Goodyear  v. 
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Detroit  United  Ry.  (1913)  177  Mich.  129,  143  N.  W.  14.  In  Illinois,  no  new  trial 
will  be  granted  at  all  if  the  new  evidence  goes  only  to  the  damages.  Schlencker 
V.  Risley  (1842)  4  111.  483;  see  Graham  v.  Hagmann  (1915)  270  111.  252,  261,  110 
a.  E.  iil.  But  the  instant  case  differs  from  the  ordinary  practice  of  denying  a 
motion  for  a  new  trial  on  the  ground  of  excessive  damages  if  the  plaintiff  remits 
a  certain  sum,  in  that,  in  the  instant  case,  the  defendant  was  deprived  of  a  jury 
trial  as  to  the  new  evidence.  Northern  Pac.  Ry.  v.  Herbert  (1886)  116  U.  S. 
642,  6.  Sup.  Ct.  590.  It  is  generally  held  to  be  error  to  reduce  the  judgment 
without  giving  the  plaintiff  the  option  of  a  new  trial.  Dickie  v.  Henderson  (1910) 
■95  Ark.  78,  128  S.  W.  565.  The  practice  in  the  instant  case  has  been  followed 
in  a  few  other  cases.  Darnell  v.  Krouse  (C.  C.  1905)  134  Fed.  509;  Tyler  v. 
North  American  etc.  Co.  (1901)  24  Wash.  252,  64  Pac.  162.  This  practice  is  based 
upon  the  great  disfavor  with  which  courts  regard  new  trials  on  the  ground  of 
newly  discovered  evidence.  But  as  to  the  new  evidence,  there  seems  to  be  as 
much  reason  for  giving  the  option  of  a  new  trial  to  the  defendant  as  to  the 
plaintiff,  so  that  each  equally  may  have  the  privilege  of  a  jury  trial. 

Specific  Performance — Evidence — Decree  of  Proof. — In  an  action  for  the  specific 
performance  of  a  contract  to  supply  heat,  judgment  was  rendered  for  the  defend- 
ant on  the  ground  that  the  evidence  of  the  contract  was  not  clear  and  convincing. 
Cahalan  Inv.  Co.  v.  Yakima  Central  Heating  Co.  (Wash.  1920)   193  Pac.  210. 

The  general  rule  that  in  civil  actions  it  is  sufficient  that  the  plaintiff  prove  his 
case  by  a  preponderance  of  evidence  finds  an  exception  in  cases  of  specific  per- 
formance, where  a  higher  degree  of  proof  is  always  required.  Usually  the 
plaintiff,  to  obtain  specific  performance,  must  prove  his  case  by  clear  and  convinc- 
ing evidence.  Pioneer  Reduction  Co.  v.  Beedle  (C.  C.  A.  1919)  260  Fed.  801; 
McNamara  v.  Bohn  (N.  J.  1919)  108  Atl.  764.  Some  courts  have  required  proof 
beyond  a  reasonable  doubt,  Gordon  v.  SpeUman  (1918)  148  Ga.  394.  96  S.  E.  1006, 
or  even  beyond  any  doubt.  See  Steele  v.  Steele  (1901)  161  Mo.  566,  575,  61  S.  W. 
815.  The  distinction  drawn  seems  a  common-sense  one.  In  an  action  at  law, 
where  the  loss  must  fall  on  the  plaintiff  or  the  defendant,  it  is  just,  in  the  long 
run,  that  liability  should  be  determined  by  proof  establishing  the  reasonable  prob- 
ability of  fact.  If  specific  performance  is  refused  in  equity,  the  parties  may 
still  assert  their  legal  rights.  Hence,  equity  will  not  enforce  a  doubtful  contract 
for  fear  of  doing  a  greater  wrcwig  than  by  leaving  the  parties  to  their  remedy 
at  law.  Kennedy  v.  Burns  (W.  Va.  1919)  101  S.  E.  156.  In  cases  of  parol  agree- 
ments to  convey  land,  the  wisdom  of  the  rule  is  even  more  clearly  evident.  In 
granting  specific  performance  in  such  a  case,  the  court,  in  effect,  is  waiving  the 
Statute  of  Frauds.  Consequently,  great  care  should  be  taken  to  avoid  allowing 
and  aiding  one  fraud  while  trying  to  prevent  another.  McNamara  v.  Bohn,  supra. 
However,  the  requirement  that  the  proof  be  beyond  any  doubt  is  greater  than  that 
of  the  criminal  courts  and  seems  too  great,  if  for  no  other  reason  than  that  it 
is  beyond  human  ability  to  furnish  such  proof. 

SPEaFic  Performance — Mutuality — Partial  Performance. — The  plaintiff  and 
the  defendant  made  a  written  agreement  by  which  the  former  was  to  have  the 
privilege  to  use  the  defendant's  railroad  siding,  the  plaintiff  stipulating  that  he 
would  make  extensive  repairs  and  secure  certain  permits  within  six  months.  He 
purchased  extensive  adjoining  property  and  expended  large  sums  of  money  to 
comply  with  the  agreement,  but  without  his  fault  failed  to  secure  the  necessary 
permits  until  twelve  days  after  the  expiration  of  the  six  months.  In  an  action 
to  restrain  the  defendant  from  interfering  with  the  use  of  the  siding  by  the 
plaintiff,  held,  injunction  granted.  Q.  R.  S.  Co.  v.  Phillips-Jones  Corporation 
(1920)  194  App.  Div.  170,  185  N.  Y.  Supp.  127. 
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Where  there  is  no  express  stipulation  that  time  is  of  the  essence  and  par- 
ticularly where  the  defendant  is  not  prejudiced  by  the  plaintiff's  involuntary 
delay,  equitable  relief  will  not  be  denied  on  this  ground.  See  Hubbell  v.  Von 
Schoening  (1872)  49  N.  Y.  326,  330.  The  important  feature  of  this  case  is  the 
alleged  lack  of  mutuality.  The  true  doctrine  is  that  a  defendant  should  be  com- 
pelled to  perform  where  the  court  can  give  him  such  performance  on  the  plain- 
tiff's part  as  he  has  bargained  for,  and  not  leave  him  to  resort  to  a  law  action. 
(1916)  16  Columbia  Law  Rev.  443.  The  departure  of  the  New  York  courts  in 
cases  of  unilateral  obligation  is  familiar.  Schuyler  v,  Kirk-Brown  Realty  Co. 
(Sup.  Ct.  1920)  184  N.  Y.  Supp.  95.  Obviously  this  objection  should  not  be  raised 
where  the  plaintiff  has  fully  performed.  Mississippi  Glass  Co.  v.  Frazen  (C.  C.  A. 
1906)  143  Fed.  501;  Thomas  v.  Thomas  (1909)  31  Nev.  181,  101  Pac.  568 
In  New  York  the  question  has  arisen  in  service  contracts,  where  the  affirmative 
parts  have  been  fully  performed  by  both  parties  and  the  negative  remains  to  be 
performed  by  the  defendant.  Where  this  is  the  abstention  from  serving  another 
and  is  unsupported  by  a  positive  covenant  to  serve  the  plaintiff,  it  is  not  enforce- 
able. See  Star  Co.  v.  Press  Publishing  Co.  (1914)  162  App.  Div.  486,  491,  147 
N.  Y.  Supp.  579.  But  where  the  stipulation  is  not  to  divulge  confidential  infor- 
mation, etc.,  it  is  upheld.  Mutual  Milk  &  Cream.  Co.  v.  Heldt  (1907)  120  App. 
Div.  795,  105  N.  Y.  Supp.  661.  No  distinction  should  be  made;  and  the  latter 
case  represents  the  sound  view.  Part  performance  where  the  plaintiff  cannot  be 
made  whole  in  a  law  action  is  sufficient  to  remove  a  case  from  the  defense  of 
the  Statute  of  Frauds.  Canada  v.  Totten  (1898)  157  N.  Y.  281,  51  N.  E.  989;  see 
Wooley  v.  Stewart  (1918)  222  N.  Y.  347,  351,  118  N.  E.  847.  This  doctrine, 
however,  is  not  properly  referable  to  the  mutuality  objection.  No  New  York 
case  is  cited  in  the  opinion  of  the  principal  case;  the  court  follows  the  doctrine 
laid  down  in  Tidewater  Ry.  v.  Hunt  (1909)  109  Va.  204.  63  S.  E.  421.  But  the 
Supreme  Court  of  this  state  has  come  to  a  similar  conclusion  in  a  case  where 
the  plaintiff  partly  performed  services  for  the  defendant  in  reliance  upon  the 
latter's  agreement  to  convey.  Lawler  v.  Densmore-Compton  Bldg.  Co.  (1909) 
63  Misc.  458,  118  N.  Y.  Supp.  468.  The  result  reached  is  commendable.  A  con- 
trary result  would  place  the  New  York  courts  in  the  position  of  enforcing  a 
mere  voluntary  promise  to  convey,  where  the  plaintiff  has  come  upon  the  land 
and  made  improvements,  Messiah  Home  v.  Rogers  (1914)  212  N.  Y.  315.  106 
N,  E.  59,  and  refusing  rehef  in  the  case  of  a  valid  contract,  where  the  plaintiff 
has  done  no  less. 

Statutes — Vagrancy — Trespass  Without  "Lawful  Excuse". — The  defend- 
ant, suspecting  her  husband  of  committing  adultery  with  the  informant's  wife, 
broke  into  the  latter's  house  at  night  with  hired  detectives  to  procure  evidence. 
She  was  unsuccessful,  for  her  spouse  was  sleeping  in  a  tent  in  the  yard.  An 
information  was  brought  against  her  under  the  Vagrancy  section  of  the  Police 
Offenses  Act,  1915  (Australia)  on  the  ground  that,  having  been  found  without 
lawful  excuse  in  the  informant's  dwelling,  she  was  a  vagrant.  Held,  the  de- 
fendant was  not  a  vagrant  because  she  was  not  on  the  premises  for  a  criminal 
purpose.  "Lawful  excuse"  does  not  mean  a  "legal  right  to  be  on  the  premises.'* 
Carter  v.  Reaper  (1920)  42  Austr.  L.  T.  Z7. 

Under  a  typical  ordinance  which  provided  that  one  found  trespassing  on 
the  private  premises  of  another  and  unable  to  give  an  account  of  himself  was  a 
vagabond,  it  was  held  that  because  a  trespasser  is  a  wrongdoer,  he  is  not  neces- 
sarily a  vagrant.  City  of  St.  Louis  v.  Babcock  (1900)  156  Mo.  148,  56  S.  W.  732. 
Under  the  Vagrancy  Act  1824,  5  Geo.  IV,  c.  83,  §  4  which  reads,  "found  on  the 
premises   for  an   unlawful  purpose,"  the  defendant  must  be   there   for   the   pur- 
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pose  of  violating  some  positive  criminal  law,  and  not  merely  for  an  immoral 
object.  Hayes  v.  Stevenson  (1860)  3  L.  T.  296.  He  must  be  found  doing  the 
acts  which  of  themselves  constitute  the  unlawful  purpose.  Moran  v.  Jones  (1911) 
22  Cox  C.  C.  474.  An  honest  belief  which  precludes  an  intent  to  deceive,  prevents 
a  conviction  under  the  act  for  pretending  to  tell  fortunes.  Davis  v.  Curry  (K.  B. 
1917)  34  T.  L.  R.  24.  In  the  principal  case,  the  defendant  was  not  privileged 
to  enter  the  informant's  house  in  order  to  secure  evidence,  because  she  would  be 
liable  in  a  civil  action  of  trespass.  The  use  of  the  words  "without  lawful  excuse" 
has  often  led  to  confusion.  The  court,  in  saying  that  "lawful  excuse"  does  not  mean 
a  "legal  right  to  be  on  the  premises,"  really  means  that  a  trespasser  may  sometimes 
be  excused  of  vagrancy.  Thus,  the  courts  require  a  criminal  intent  to  do  an 
unlawful  act,  coupled  with  the  trespass,  to  constitute  this  kind  of  vagrancy.  Hence, 
it  differs  from  other  kinds  of  vagrancy  and  from  statutory  public  torts  generally, 
where  the  requirement  of  criminal  intent  has  been  largely  dispensed  with. 

Suretyship — Assignment  of  Contract. — One  S  procured  contracts  with  the  state 
for  the  purchase  of  timber  on  public  lands,  on  which  contracts  the  respondent 
was  surety.  S  assigned,  and  the  appellant  became  surety  for  the  assignee.  The 
assignee  defaulted.  The  state  sued  both  sureties  separately  and  recovered  against 
both.  In  an  action  between  the  sureties  to  determine  who  should  pay  the  judg- 
ment, held,  that  the  surety  for  the  assignee  was  liable  for  the  full  amount.  Aetna 
Casualty  &  Surety  Co.  v.  Equitable  Surety  Co.  (Minn.  1920)   177  N.  W.  137. 

While  in  general  the  obligation  of  suretyship  is  created  by  an  express  con- 
tract, the  law  sometimes  attaches  to  certain  transactions,  the  primary  object  of 
which  is  not  security,  consequences  which  raise  the  relation  of  principal  and 
surety.  The  lessee  who  assigns  his  lease  becomes  surety  to  the  lessor  for  the 
assigrnee.  Brosnan  v.  Kramer  (1901)  135  Cal.  36,  66  Pac.  979.  Where  a  partner- 
ship is  dissolved  and  the  continuing  member  assumes  the  liabilities,  he  is  treated 
as  principal  and  the  retiring  members  as  sureties  not  only  between  themselves 
but  also  as  to  all  creditors  and  obligees  with  notice.  Maclntyre  v.  Masscy  (1912) 
11  Ga.  App.  458,  75  S.  E.  814;  Phillips  v.  Mendelsohn  (1910)  121  N.  Y.  913, 
reversed  on  other  g^rounds  in  Phillips  v.  Schlang  (1910)  124  N.  Y.  Supp.  40.  A 
mortgagor  who  sells  land  subject  to  a  mortgage  becomes  surety  and  his  g^rantee 
principal  as  to  the  mortgage  debt.  If  the  time  of  payment  is  extended  without 
the  consent  of  the  mortgagor,  he  is  discharged  from  his  liability.  Spencer  v. 
Spencer  (1884)  95  N.  Y.  353;  Calvo  v.  Davies  (1878)  7Z  N.  Y.  211.  The  assignee 
of  a  contract,  as  between  himself  and  the  assignor,  is  primarily  liable  and  he  must 
indemnify  the  latter  in  case  he  suffers  because  of  default  of  the  assignee.  There- 
fore, the  elements  of  suretyship  are  present.  Packing  Company  v.  Packers'  Ex- 
change (1890)  86  Cal.  574;  see  Herring  v.  Lumber  Co.  (1913)  163  N.  C.  481, 
79  S.  E.  876.  In  the  instant  case  the  burden,  must  ultimately  rest  upon  the  as- 
signee or  the  principal  obligor,  and  therefore  the  surety  for  the  assignee  as  be- 
tween the  two  sureties  is  primarily  liable,  since  the  first  surety  in  reality  is  only 
surety  for  a  surety.  Considering  the  form  of  the  present  action,  this  result  is 
desirable  as  it  avoids  circuity  of  action. 

War  Legislation — Constitutionality  of  Le\'Er  Act. — In  a  criminal  action 
brought  under  (1919)  41  Stat.  c.  80,  §  2,  known  as  the  Lever  Act,  which  pro- 
vides that  it  is  unlawful  wilfully  to  make  any  unjust  or  unreasonable  rate  in 
dealing  with  necessaries,  the  defendant  pleaded  that  the  act  was  unconstitutional 
because  under  United  States  Constitution,  Amend.  V,  it  deprived  him  of  property 
without  due  process  of  law  and  without  just  compensation.  The  court  sustained 
the  defendant's  contention  and  said  that  acts  passed  under  war  powers  were  sub- 
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ject  to  constitutional  restrictions  just  as  are  acts  passed  under  normal  conditions. 
United  Sitates  v.  Bernstein  (D.  C.  1920)  267  Fed.  295. 

Thirteen  days  before  the  instant  decision,  this  section  of  the  Lever  Act  was- 
held  to  be  constitutional  as  a  war  measure.  Weed  v.  Lockwood  (C.  C.  A.  1920) 
266  Fed.  785.  The  court  in  the  present  case  truly  stated  that  war  measures  are 
subject  to  the  same  tests  of  constitutionality  as  any  other  measures  but  it  appar- 
ently forgot  that  Congress  is  expressly  empowered  to  declare  war  and  also  to 
make  all  laws  necessary  and  proper  for  the  enforcement  of  the  powers  granted. 
United  States  Constitution,  Art.  I,  §  8,  Cls.  11,  18.  In  the  light  of  those  two 
clauses,  war  measures  similar  to  the  Lever  Act  may  well  be  held  to  be  constitu- 
tional as  far  as  the  fifth  amendment  is  concerned.  (1919)  19  Columbia  Law  Rev. 
489.  As  to  the  Lever  Act  this  is  rendered  a  moot  question  by  the  recent  decision  in 
United  States  v.  L.  Cohen  Grocery  Co.  (Oct.  T.  1920,  No.  324)  ;  IVeeds,  Inc.  et  al  v. 
United  States  (Oct.  T.  1920,  Na.  558)  in  the  Supreme  Court,  not  yet  reported. 


BOOK  REVIEWS 

The  Law  of  Contracts.  By  Samuel  Williston.  New  York:  Bakes, 
VooRHis  &  Co.  1920.  Vol.  II:  pp.  xxi,  1158-2329;  Vol.  Ill:  pp.  xxii,  2332-3456; 
Vol.  IV:  pp.  3457-4182. 

The  first  volume  of  Williston  on  Contracts  was  reviewed  in  the  June,  1920 
number  of  this  Review.*  It  covered  offer  and  acceptance,  consideration,  formal  con- 
tracts, parties,  contracts  for  the  benefit  of  third  parties,  assignment,  and  the 
statute  of  frauds.  The  remaining  three  volumes  have  now  come  from  the  press. 
Volume  II  covers  the  performance  of  contracts,  including  conditions;  particular 
classes  of  contracts;  sales  of  land  and  of  personal  property,  bailments,  negotiable 
paper,  suretyship,  etc.  Volume  III  deals  with  remedies  for  breach  of  contract: 
damages,  specific  performance,  rescission  and  restitution:  invalidating  circum- 
stances :  fraud,  duress,  illegality ;  the  discharge  of  contracts.  Volume  IV  contains 
the  index  and  table  of  cases. 

The  high  standard  set  in  the  first  volume  has  been  maintained  throughout 
the  work.  Indeed,  it  may  be  said  without  hesitation  that  in  Williston  on  Con- 
tracts we  have  the  most  important  contribution  to  the  literature  of  Anglo-American 
law  which  has  been  made  since  the  publicatic«i  of  Wigmore  on  Evidence.  If  a 
comparison  were  to  be  made  in  a  sentence,  one  might  say  that  Wigmore  excels 
somewhat  in  keenness  of  analysis,  Williston  in  sanity  and  practical  wisdom. 

It  is  of  course  impossible  within  the  Hmits  of  a  review  to  discuss  critically 
and  in  detail  Professor  Williston's  views  upon  all,  or  even  all  the  more  import- 
ant, topics  dealt  with,  and  no  attempt  to  do  so  will  here  be  made.  Perhaps  no 
portion  of  the  work  is  more  important,  or  more  characteristic  of  the  author's 
methods  of  thought,  than  that  relating  to  the  interpretation  of  contracts  and, 
in  connection  with  that,  the  parol  evidence  rule.  Following  logically  the  "ob- 
jective" view  of  contracts  adopted  in  the  first  volume.  Professor  Williston  makes 
it  clear  that  we  are  here  primarily  concerned  not  with  the  intention,  i.  e.  the 
mental  state,  of  the  party  using  the  language  in  question,  but  rather  with  the 
interpretation,  i.  e.  the  "legal  meaning,"  of  that  language.  To  ascertain  this  we 
must  first  of  all  establish  a  "standard  of  interpretation."  Wigmore  recognized 
four  possible  standards  from  which  the  law  can  choose,  vu:.  (1)  the  popular 
standard;  (2)  the  local  standard;  (3)  the  mutual  standard;  (4)  the  individual 
standard.  To  these  Professor  Williston  adds  a  fifth :  "the  sense  in  which  the 
party  using  the  words  should  reasonably  have  apprehended  that  they  would  be 
understood  by  the  other  party."  According  to  Professor  Williston's  analysis. 
the  standard  to  be  applied  to  ccmtracts  which  have  been  "integrated" — to  use 
Wigmore's  useful  phrase — as  well  as  to  written  memoranda  required  by  the 
statute  of  frauds,  differs  from  that  to  be  applied  to  all  other  contracts.  Dealing 
first  with  the  latter,  t.  e.  with  contracts  not  "integrated"  or  represented  by  a 
writing,  the  author  concludes  that  the  standard  "which  the  modem  law  tends  to 
accept,  and  which  is  supported  by  sound  principle"  is  the  last  of  those  given 
above.  On  the  other  hand,  the  standard  of  interpretation  where  the  parties  have 
assented  to  a  writing  as  expressing  the  agreement,  or  where  a  writing  is  required 
by  law  is,  he  contends,  "according  to  the  weight  of  authority  and  on  principle,"  the 
local  standard,  j.  e.  "the  meaning  of  the  writing  to  parties  of  the  kind  who  con- 
tracted at  the  time  and  place  where  the  contract  was  made  and  with  such  circum- 
stances as  surrounded  its  making." 

*  (1920)  20  Columbia  Law  Review  716. 
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Professor  Williston  thus  rejects  Wigmore's  argument  in  favor  of  a  purely 
mutual  standard.  In  doing  so  he  is  undoubtedly  more  nearly  in  accord  with  the 
views  of  the  common  law  courts  than  is  Wigmore.  Apparently  the  author  be- 
lieves that  equity  adopts  the  same  standard.  This  is  at  least  open  to  question, 
as  appears  when  we  come  to  discuss  the  applicability  of  the  parol  evidence  rule 
in  equity.  Professor  Williston's  treatment  of  this  latter  rule  again  leaves  little 
to  be  desired,  so  far  as  relates  to  the  common  law  decisions.  When,  however, 
he  comes  to  deal  with  the  applicability  of  the  rule  in  equity,  once  more  doubts 
arise.  His  view  upon  this  matter  seem  to  be  based  fundamentally  upon  that  of 
the  "Langdell-Ames-Maitland"  school  of  thought,  that  "equity"  and  "law"  are 
not  in  "conflict".  For  example  in  speaking  of  "certain  decisions  at  law  and  in 
equity,  which  at  first  sight  may  be  thought  antagonistic",  he  says  that  they  can 
be  "combined  as  parts  of  a  harmonious  whole".  (Section  1537.)  Carrying  out 
this  idea,  he  states  that 

"the  parol  evidence  rule  is  applicable  in  equity  as  well  as  at  law"  but  adds  that 
"where  a  case  of  fraud  is  alleged  or  such  mistake  as  equity  deems  a  basis  for 
relief  or  a  defense  to  a  suit  for  specific  performance  is  made  out,  the  parol  evi- 
dence rule  is  disregarded  because  equity  will  not  allow  it  to  work  injustice.  But 
aside  from  such  cases,  the  memorials  of  the  parties  which  they  have  agreed  upon 
as  the  external  expression  of  their  will,  establish  the  terms  of  the  contract  as 
conclusively  in  equity  as  at  law." 

Again,  in  another  place  he  puts  the  matter  as  follows: 

"The  right  of  reformation  wherever  allowed  is  necessarily  an  invasion  or 
limitation  of  the  parol  evidence  rule,  since  when  equity  reforms  a  writing  it 
enforces  an  oral  agreement  at  variance  with  the  writing  which  the  parties  had 
agreed  upon  as  a  memorial  of  their  bargain.  This  limitation  is  necessary  to 
work  justice,  and  there  seems  no  more  reason  to  object  to  it  in  case  of  reforma- 
tion than  in  case  rescission  for  fraud  or  for  mistake.  In  either  case,  unless  the 
mistake  precludes  the  existence  of  a  contract  at  law,  it  should  not  be  denied  thol> 
the  zt/riting  correctly  states  the  actual  contract  or  conveyance  which  has  been 
made,  but  as  it  is  inequitable  to  allow  the  enforcement  of  it,  and  {where  reforma- 
tion is  appropriate)  as  justice  requires  the  substitution  of  another  in  its  place, 
equity  gives  relief ;  and  to  that  end  necessarily  admits  any  relevant  parol  evi- 
dence."    (The  italics  are  those  of  the  present  writer). 

Space  is  lacking  at  this  time  in  which  to  discuss  adequately  these  statements, 
but  to  the  reviewer  they  seem  hardly  an  apt  way  of  describing  the  results  reached 
by  our  courts  of  equity  or  the  theory  upon  which  they  act.  Compare,  for  ex- 
ample, the  following  statement  of  Wells,  J.,  in  Glass  v.  Hulbert  (1869)  102  Mass.  24: 

"The  principle  on  which  courts  of  equity  rectify  an  instrument  so  as  to  en- 
large its  operation  or  to  convey  or  enforce  rights  not  found  in  the  writing  itself, 
and  make  it  conform  to  the  agreement  as  proved  by  parol  evidence  on  the  ground 
of  an  omission,  by  mutual  mistake,  in  the  reduction  of  the  agreement  to  writing, 
is,  as  we  understand  it,  that  in  equity  the  previous  oral  agreement  is  held  to  sub- 
sist as  a  binding  contract,  notwithstanding  i'he  attempt  to  put  it  in  writing,  and 
upon  clear  proof  of  its  terms  the  court  compel  the  incorporation  of  the  omitted 
clause,  or  the  modification  of  that  which  is  inserted,  so  that  the  whole  agreement, 
as  actually  intended  to  be  made,  shall  be  truly  expressed  and  executed."  (The 
italics  are  those  of  the  present  writer). 

This  latter  view,  which  seems  to  the  reviewer  to  be  that  of  the  courts,  recog- 
nizes frankly  that  the  substantive  law  of  contracts  "in  equity"  is  different  from 
that  which  obtains  "at  law",  and  that  in  equity  it  is  the  oral  rather  than  the 
written  promises  to  which  "legal  obligation"  is  attached.  In  other  words,  since, 
in  a  reformation  case,  equity  will  (1)  refuse  specific  performance  of  the  written 
promise;  (2)  enjoin  an  action  at  law  on  the  same;  and  (3)  order  "reformation" 
and  performance  of  the  bargain  as  expressed  in  the  oral  promises,  it  seems  more 
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nearly  in  accord  with  the  facts  to  say  that  equity  attaches  "legal  obligation"  to 
the  oral  rather  than  the  written  promises. 

The  matter  becomes  especially  clear  in  states  in  which,  as  Professor  WilHston 
points  out.  facts  which  hitherto  have  entitled  one  only  to  rescission  or  reforma- 
tion in  equity  may  now  be  used  as  "equitable  defenses"  to  common  law  actions 
for  damages  based  on  the  written  promises.  It  seems  obvious  that  in  such  juris- 
dictions the  written  promises  no  longer  have  "legal  obligation"  attached  to  them. 
It  seems,  however,  that  this  change  is  not  really  one  of  substantive  law,  but 
merely  of  procedure.  As  far  as  the  substantive  rights  of  the  parties  are  con- 
cerned, the  net  legal  effect  under  the  old  system  was  the  same;  the  only  real 
difference  is  in  the  mode  of  setting  judicial  tribunals  in  motion  in  order  to  have 
that  legal  effect  recognized  and  enforced. 

In  dealing  with  the  question  of  the  relation  of  the  statute  of  frauds  to  the 
right  to  reformation,  the  author  takes  the  position  that  reformation  should  be  de- 
nied in  the  case  of  executory  contracts  (Section  1555)  but  granted  in  the  case 
of  executed  transactions,  such  as  conveyances.  The  reasons  given  seem  to  the 
present  writer  inadequate  to  distinguish  the  problem  of  reformation  in  cases  of 
conveyances  which  fail  to  convey  all  that  was  intended  from  that  which  arises 
in  the  case  of  executory  contracts.  To  say  that  in  the  former  "a  constructive 
trust  arises"  (page  2755)  is  not  to  give  a  reason  but  merely  to  state  a  result. 
Consider  the  condition  of  things  immediately  after  the  conveyance  (where  too 
little  has  been  conveyed)  and  before  any  farther  change  of  position  has  taken 
place:  what  basis  have  we,  under  the  principle  of  unjust  enrichment,  for  imposing 
a  "constructive  trust",  t.  e.,  an  equitable  duty,  not  based  upon  agreement,  to  convey 
the  omitted  portions,  which  would  not  equally  apply  to  any  case  where  a  plaintiff 
has  fully  performed  his  side  of  a  bargain?  It  seems  clear  that  to  grant  rescission 
unless  the  grantor  conveys  the  omitted  part  would  answer  all  the  requirements 
of  a  rule  directed  against  unjust  enrichment. 

Of  course  there  are  cases  in  which  rescission  would  not  be  fair  because  of 
changes  of  position  which  have  taken  place  since  the  conveyance,  and  to  such 
cases  Professor  Williston's  argument  is  applicable.  The  comparison  which  he 
makes  to  the  equitable  doctrine  of  "part  performance"  does  not  help  much,  for 
it  seems  clear  that  that  doctrine  amounts,  as  far  as  it  goes,  to  a  repeal  of  the 
statute  by  judicial  decision.  Moreover,  under  the  rule  as  to  part  performance 
in  the  form  in  which  it  prevails  in,  probably,  the  majority  of  jurisdictions,  the 
acts  of  "part  performance",  so-called,  do  at  least  suggest  that  there  was  a  bargain 
of  some  kind  with  reference  to  the  land  in  question,  whereas  in  the  reformation 
cases  (where  too  little  is  conveyed)  this  is  not  true — a  deed  conveying  Blackacre 
and  a  pa>Tnent  of  money  therefor  do  not  in  any  way  suggest  that  Whiteacre  also 
was  to  be  conveyed. 

In  his  criticism  of  the  doctrine  of  anticipatory  breach  Professor  WilHston, 
in  arguing  against  the  doctrine  as  based  upon  bad  logic,  says:  "He  [the  defendant] 
is  held  liable  on  a  promise  he  never  made.  He  has  only  promised  to  do  some- 
thing at  a  future  day.  He  is  held  to  have  broken  his  contract  by  doing  something 
before  that  day."  Here,  as  in  so  many  other  places  in  his  work,  the  author  seems 
to  overlook  the  distinction  between  facts  and  the  legal  consequences  of  facts. 
Promisors  are  never,  strictly  speaking,  held  liable  for  breaking  promises  as 
such,  but  rather  for  violating  the  legal  obligations  attached  by  the  law  to  their 
promises.  To  this  it  may  perhaps  be  replied,  that  the  legal  obligations  are  to 
keep  the  promises  as  made.  Unfortunately,  or  perhaps  fortunately,  our  law  of 
contracts  is  not  so  simple.  Neither  at  common  law  nor  in  equity  is  such  a 
statement  a  correct  description  of  the  law.  Wherever  a  "condition"  is  "implied 
in  law",  the  legal  obUgation  becomes  at  once  different  in  scope  from  the  promise 
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as  made.  This  difference  between  the  scope  of  the  promises  and  the  scope  of 
the  resulting  legal  obligations  becomes  especially  striking  in  the  cases  in  equity 
which  allow  specific  performance  with  abatement  in  price  because  of  deficiencies; 
it  is,  however,  by  no  means  confined  to  equity.  As  a  matter  of  mere  logic,  then, 
the  law  may  if  it  wishes  hold  that  one  legal  consequence  of  contractual  promises 
is  a  duty  not  to  announce  to  the  other  party,  prior  to  the  date  set  for  per- 
formance, that  one  is  not  going  to  perform.  The  only  real  problem,  therefore, 
is  that  of  policy;  does  such  a  rule  work  well  in  practice?  Professor  Williston 
believes  it  does  not,  and  his  criticisms  of  the  rule  upon  these  grounds  are  of 
great  weight. 

One  may,  however,  differ  with  Professor  Williston  upon  these  and  other 
particular  topics ;  he  may  wish  that  a  more  searching  fundamental  analysis  had 
been  used  throughout  the  work — an  analysis,  that  is,  that  kept  always  in  mind 
the  distinction  between  facts  and  their  legal  consequences,  between  the  different 
meanings  given  to  the  word  right,  etc., — without  failing  to  recognize  that  the 
whole  legal  profession  owe  a  great  debt  of  gratitude  to  Professor  Williston  for 
the  patience,  the  thoroughness,  and,  above  all,  the  sanity  with  which  he  has 
collected,  digested  and  discussed  for  us  this  immense  mass  of  material.  The  book 
is  as  indispensable  in,  the  field  of  contracts  as  Wigmore  is-  in  that  of  evidence. 

Walter  Whbeler  Cook 
Columbia  Law  School 


A  Monograph  on  Plebiscites,  with  a  Collection  of  Official  Documents.  By 
Sarah  Wambauch.    New  York :  Oxford  University  Press.   1920.  pp.  xxxvi,  1088. 

As  an  abstract  proposition  it  seems  reasonable  that  all  civilized  people  should 
have  a  voice  in  determining  matters  affecting  their  own  destiny.  It  is  on  this 
principle  that  the  resort  to  plebiscites  is  based. 

The  moment  this  postulate  of  self-determination  is  taken  out  of  the  realm 
of  mental  abstractions  and  concretely  applied,  it  becomes  apparent  that  it  is 
subject  to  important  limitations.  In  its  broadest  meaning  a  plebiscite  is  a  direct 
appeal  to  popular  preference,  and  can  be  justified  only  on  the  assumption  that 
popular  preference  should  govern  in  the  particular  matter  to  be  acted  upon. 

It  requires  but  little  reflection  to  realize  that  in  many  cases  the  momentary 
popular  will,  wholly  apart  from  the  problem  of  ascertaining  it,  is  likely  to  prove 
a  very  uncertain  and  inadequate  foundation  for  a  right  decision;  partly  because 
in  a  definite  sense  such  a  preference  may  not  really  exist,  and  partly  because  even 
when  it  clearly  exists  it  may  be  inspired  more  by  transient  causes  than  by  a 
perception  of  real  and  permanent  interests.  To  give  it  value  such  an  expression 
of  preference  presupposes  both  a  competent  capacity  of  judgment  and  the  posses- 
sion of  sufficient  information  regarding  the  consequences,  positive  and  negative, 
of  the  proposal  on  which  a  decision  is  to  be  rendered.  In  the  absence  of  one 
or  both  of  these  two  requisites,  direct  action,  as  distinguished  from  representative 
action,  becomes  the  most  hazardous  and  the  least  trustworthy  of  all  possible 
methods  of  settling  important  questions. 

It  is  not,  however,  in  this  wide  application  of  the  word  that  plebiscites  are 
considered  in  this  important  work,  which  confines  attention  to  the  doctrine  of 
national  self-determination;  that  is,  to  the  question  of  determination  by  the 
inhabitants  of  a  given  circumscribed  area  of  the  national  group  to  which  they 
shall  belong.  Many  interesting  plebiscites  of  importance  from  an  historical  point 
of  view,  like  those  resorted  to  in  order  to  determine  the  form  of  government 
or  the  personality  of  the  sovereign,  are  thus  excluded   from  the  scope   of  this 
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volume.  The  reason  for  this  exclusion  is  found  in  the  purpose  for  which  this 
study  was  undertaken,  which  was  to  furnish  information  regarding  international 
practice  in  the  employment  of  plebiscites  and  the  present  status  of  the  subject 
in  its  relation  to  international  law.  Its  aim  is  to  present  the  historical  facts 
concerning  the  doctrine  of  plebiscites  as  actually  applied  in  the  concrete  cases 
of  this  character. 

Although  we  have  examples  of  protest  against  the  cession  of  territory  by 
one  sovereign  to  another  by  the  nobles  in  the  case  of  provinces  ceded  by  Louis  IX 
of  France  to  Henry  III  of  England  on  the  ground  that  their  rights  were  vio- 
lated, and  a  similar  protest  of  the  people  of  Guienne  against  their  separation 
from  the  Kingdom  of  England  by  the  donation  of  Richard  II,  these  transfers 
of  territory  can  hardly  be  cited  as  distinctly  raising  the  question  of  the  right  to 
demand  a  plebiscite.  The  announcement  of  a  definite  doctrine  on  this  subject 
must  be  credited  to  Erasmus,  who  in  1517  declared  that,  since  all  power  and 
authority  over  people  rests  on  their  consent,  there  can  be  no  good  title  by  con- 
quest. Ten  years  later  Francis  I  of  France  appealed  to  this  principle  in  order 
to  invalidate  the  cession  of  the  duchy  of  Burgundy  which  he  had  made  to 
Charles  V  by  the  treaty  of  Madrid;  and  his  successor  Henry  II,  in  annexing  the 
bishoprics  of  Toul,  Metz  and  Verdun,  was  defended  by  the  Bishop  of  Verdun 
on  the  ground  that  the  King  of  France  had  come  as  a  "liberator",  who  wished 
to  treat  the  citizens  as  "good  Frenchmen",  and  far  from  using  measures  of  rigor 
appealed  to  the  free  vote  of  the  people. 

The  right  of  territorial  conquest  was  long  held  to  include  the  right  to  dispose 
of  subjects  residing  upon  the  conquered  territory;  for  this  seemed  to  be  a  logical 
corollary  of  territorial  sovereignty  considered  as  the  possession  of  a  personal 
sovereign.  The  people,  although  Erasmus  had  pointed  out  that  there  is  a  differ- 
ence between  men  and  beasts,  went  with  the  land  as  essential  to  its  value. 

As  a  question  of  international  law  the  right  of  a  people  to  choose  its  sovereign 
was  first  discussed  in  connection  with  the  alienation  of  a  part  of  a  sovereignty. 
In  1625,  Grotius  declared  that  this  required  the  consent  of  the  alienated  part,  and 
in  this  he  was  followed  by  Pufendorf  and  others.  In  practice  this  doctrine 
resulted  before  the  French  Revolution  in  a  compromise  by  which  individual  in- 
habitants were  accorded  the  right  of  migration  or  option.  The  absolute  right  of 
personal  sovereigns  to  cede  or  to  acquire  territory  was  not  brought  into  question. 

A  change  of  opinion  in  regard  to  the  rights  of  the  population  was,  however, 
a  necessary  corollary  of  the  conception  of  sovereignty  as  inhering  in  the  people; 
and  yet  so  long  as  sovereignty  was  regarded  as  "supreme  power"  it  could  not 
quite  logically  be  maintained  that  it  did  not  completely  pass  to  the  possessor  of 
the  supreme  power,  whoever  in  fact  that  might  be.  and  regardless  of  how  that 
supremacy  might  be  acquired. 

Undoubtedly  a  new  situation  was  created  when  it  was  announced  in  the 
American  Declaration  of  Independence  that  all  just  government  is  derived  from 
the  consent  of  the  governed.  That  declaration  inaugurated  a  new  relation  be- 
tween the  citizen  and  the  State  in  the  United  States  of  America,  but  it  did  not 
at  once  affect  the  external  relations  between  sovereign  States.  The  annexation 
of  territory  to  the  United  States  under  whatever  form  has  not  been  attended 
with  plebiscites  in  the  annexed  territories.  The  reasons  are,  probably,  first,  that 
the  territories  annexed  were  very  thinly  populated  and  by  peoples  who  had  not 
acquired  a  strong  national  consciousness,  so  that  the  transfer  of  their  allegiance 
did  not  involve  reluctance  on  their  part ;  and,  secondly,  that  all  populations  brought 
under  the  control  of  the  United  States  have  been  welcomed  to  a  liberty  and  a 
protection  of  individual  rights  greater  than  they  had  ever  before  enjoyed. 

In  the  early  years  of  the  French  Revolution,  the  same  reasons  for  not  em- 
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ploying  plebiscites  might  no  doubt  have  been  invoked,  for  France  invited  the 
nations  of  Europe  to  a  larger  liberty.  But  the  devotion  of  the  French  mind  to 
the  logical  application  of  abstract  principles  was  too  strong  to  resort  to  such 
reasoning.     As  Miss  Wambaugh  states, 

"It  was  evident  that  the  old  principles  of  territorial  cession  which  confounded 
the  State  with  the  prince  were  wholly  unsuited  to  the  new  doctrine  of  popular 
sovereignty  which,  when  established  within  the  State,  implied  a  corollary  that 
no  change  of  sovereignty  was  legal  without  the  consent  of  the  people  concerned." 

It  is  impossible  within  the  limits  of  this  review  to  reproduce  even  super- 
ficially the  admirable  historical  summary  in  which  Miss  Wambaugh  has  followed 
the  vicissitudes  of  this  new  doctrine,  from  the  renunciation  of  conquests  by  the 
Constituent  Assembly  of  France  in  May,  1790;  through  the  Napoleonic  era. 
which  consigned  the  principle  to  oblivion;  the  European  weariness  of  the  whole 
doctrine  of  popular  sovereignty;  the  flaming  up  of  the  embers  of  nationalism; 
the  revival  of  the  plebiscitary  method  under  Cavour,  in  his  efforts  to  unite  Italy 
and  create  good  relations  with  France;  the  temporary  yielding  to  the  idea  by 
Bismarck,  followed  by  the  rejection  of  it;  and  the  disrepute  into  which  it  had 
fallen  when  Hall  declared  that  it  had  "no  standing  in  law",  when  Oppenheim 
expressed  doubt  if  it  would  "ever  be  made  a  rule  of  international  law",  and 
when  even  Sir  Robert  Phillimore,  who  appears  to  have  favored  the  idea  of  self- 
determination  in  some  form,  suggested  that  the  vote  of  an  assembly  would  be 
preferable  to  a  popular  vote. 

In  Germany  the  whole  idea  of  the  self-determination  of  peoples  came  to  be 

V  ruthlessly  scouted.     When  in   1910  Alsace-Lorraine  was  seeking  some  degree  of 

'  autonomy,  a  distinguished  German  statesman  said  to  the  writer  of  this   review : 

"How   absurd  I   We  have   conquered    them."     The   eminent   professor   of    law    in 

the  University  of  Berlin,  Dr.  Joseph  Kohler,  wrote: 

"The  irresistible  force  of  war  and  conquest  takes  possession  of  countries 
and  peoples.  That  is  one  of  the  fundamental  principles  of  international  law, 
and  it  suffices  to  make  litter  of  the  old  sentimentalities.  .     .It  is  needless 

to  be  disquieted  over  the  superfluous  sentiment  regarding  a  plebiscite,  in  virtue 
of  which  it  is  of  importance  to  consult  the  population  to  know  if  it  wishes  to 
belong  to  one  state  or  another.  The  territory  carries  with  it  the  population  that 
inhabits  it;  the  individual  who  is  not  satisfied  has  only  to  quit  the  territory  of 
the  State.  .  .  .  The  rational  assent  of  a  people  has  hardly  any  sense;  the 
impulsive  forces  of  the  popular  soul  repose  the  greater  part  of  the  time  below 
the  threshold  of  reason  and  reflection.  Thus  it  is  all  reduced  to  force,  an  inflexible 
domination." 

The  objections  to  the  practical  value  of  a  plebiscite  are  summarized  by  Miss 
Wambaugh  as  follows,  with  the  answers  made  by  the  advocates  of  this  procedure : 

"The  first  is  the  reluctance  to  allow  the  fate  of  the  territory  to  be  settled 
by  a  bare  majority,  swayed,  in  their  apprehension,  not  by  reason  but  by  sentiment 
of  a  possibly  evanescent  sort.  The  answer  is  made  that  it  is  better  to  have  the 
majority  rule  than  the  minority,  and  that  the  most  important  of  all  matters  is 
precisely  sentiment,  which  is  the  force  most  important  to  enlist  for  the  purpose 
of  stable  order.  The  second  objection  is  that  the  plebiscite  presents  opportunity 
for  pressure  and  fraud,  exemplified  particularly  in  Savoy  and  Nice.  The  citation 
of  the  votes  of  Savoy  and  Nice  against  the  doctrine  is  of  no  value  according 
to  Fusinato,  who  says  that  all  the  accusations  brought,  and  fairly  brought,  against 
these  plebiscites,  expecially  on  account  of  faulty  execution,  cannot  detract  from 
the  theoretical  importance  of  the  affirmation  of  the  principle  itself.  The  third 
objection  to  the  plebiscites  of  the  past  is  that  they  have  merely  been  an  unneces- 
sary ratification  of  a  fait  accompli.  As  to  this  argument  Fusinato  adds  that  it 
has  even  here  a  juridical  value  by  showing  that  the  right  was  bound  up  with  the 
force  used,  because  to  force  was  added  the  will  of  the  people.     . 

The  Great  War  has  revived  public  interest  in  the  doctrine  of  self-determination 


\ 


BOOK  REVIEWS  401 

and  the  different  modes  of  expressing  it,  and  hence  in  the  plebiscite.  In  the 
recent  treaties  there  are  many  provisions  for  it,  and  there  will  be  fresh  and 
valuable  opportunity  to  see  how  it  operates  and  what  results  it  may  bring  forth. 

The  ultimate  conclusion  regarding  the  value  of  plebiscites  depends,  in  the 
last  analysis,  on  the  reality  of  the  right  of  national  self-determination;  which 
opens  a  host  of  difficult  problems,  chief  among  them,  What  is  a  nation?  Much 
depends  upon  the  answer.  If  nationality  is  founded  on  race,  religion,  language, 
or  tradition,  there  will  be  great  difficulty  in  a  permanent  organization  of  nations 
that  will  make  them  inclusive  of  their  normal  constituents.  The  geographic  bar- 
riers alone  are  insurmountable.  The  economic  requirements  of  neighboring  peoples 
create  serious  perplexities  which  tariff  restrictions  in  small  areas  greatly  intensify. 
There  is  probably  far  more  value  to  the  preservation  of  human  rights  in  con- 
stitutional guarantees  of  the  rights  of  minorities, — that  is,  of  all  citizens  equally, — 
and  just  international  relations,  if  men  have  the  wisdom  to  adopt  them  and 
submit  to  them,  than  there  is  in  the  decisions  of  majorities  determined  by 
plebiscite,  especially  if  the  right  of  migration  is  freely  granted.  Switzerland 
and  the  United  States  have  a  strong  sense  of  nationaUty;  but  it  rests  on  institu- 
tions, not  on  race,  religion,  language,  or  any  other  subjective  ground  of  choice. 

Nevertheless,  plebiscites  may  yet  have  a  certain  degree  of  social  utility;  but 
whether  they  have  or  not,  the  history  of  thought  on  this  subject  and  the  ex- 
perience obtained  in  applying  it  have  their  value  as  a  part  of  the  great  experiment 
of  government,  and  Miss  Wambaugh's  work,  so  intelligently  and  conscientiously 
executed,  with  its  ample  and  scholarly  documentation,  its  lucid  interpretation  of 
historic  facts,  and  its  apparatus  for  making  all  the  contents  of  her  book  easily 
accessible,  not  only  deserves  high  commendation  but  is  likely  to  be  for  a  long 
time  to  come  the  standard  treatise  on  the  subject. 

David  Jayne  Hill 
Washin'gton,  D.  C. 


The  Principles  op  Equity.  By  A.  M.  Wilshere.  London:  Sweet  and 
Maxwell,  Ltd.    1920.    pp.  xxvii,  584. 

This  is  an  elementary  text-book  of  the  hornbook  type,  prepared  for  the  use 
of  English  law  students.  Its  general  character  is  indicated  by  the  fact  that  of  the 
twenty-seven  introductory  pages,  eight  deal  with  the  nature  and  history  of 
equity  jurisdiction  and  nineteen  with  the  maxims  of  equity,  and  of  the  584 
pages,  seventy-four  are  given  over  to  an  epitome  of  the  text,  to  aid  the  faltering 
memor>'  of  the  student.  The  book  is  all-embracing,  containing  chapters 
on  penalties  and  forfeitures,  separate  property  of  married  women,  infants  and 
incompetents,  assignments  of  choses  in  action,  subrogation,  conversion  and  equit- 
able execution,  as  well  as  on  the  more  usual  subjects  of  trusts,  mortgages,  specific 
performance,   fraud  and  mistake. 

The  arrangement  and  classification  is  excellent,  the  treatment  of  modern 
English  statutes  affecting  various  rules  and  doctrines  of  equity  is  very  useful. 
The  authorities  are  well  selected  and  include  the  important  recent  English  de- 
cisions. The  treatment  of  the  subject  is  conventional  and  is  often  limited  to  the 
statement  of  legal  rules  without  analysis  or  illustrative  application  to  specific  cases. 

For  American  readers  the  book  will  be  found  to  be  chiefly  useful  as  a  source 
of  authority  and  for  its  discussion  of  the  English  statutes.  It  will  not  be  of 
much  assistance  to  American  students,  as  no  American  cases  are  cited  or  peculiarly 
American  developments  of  equity  treated-    The  discussion  of  the  subject  is  too 
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elementary  to  be  of  assistance  in  solving  the  problems  which  are  the  subject  of 
daily  discussion  in  the  classroom  of  the  better  American  law  schools, 

Harlan  F.  Stone 
Columbia  Law  School 


The  American  Supreme  Court  as  an  International  Tribunal.  By  Herbert 
A.  Smith.    New  York:  Oxford  University  Press.    1920.    pp.  viii,  123. 

The  author  of  this  brief  study  is  an  English  barrister,  formerly  fellow  of 
Magdalen  College,  Oxford,  and  now  Professor  of  Jurisprudence  and  Common 
Law  at  McGill  University.  These  apparent  handicaps  for  writing  on  American 
constitutional  law  are  transformed  into  a  special  equipment  by  Mr.  Smith's  talent 
for  accuracy,  perspective  and  proportion,  and  by  his  uncommon  common  sense. 
The  book  paints  an  unusually  clear  picture  of  what  the  Supreme  Court  of  the 
United  States  has  accomplished  in  its  adjudication  of  controversies  between  states 
and  between  states  and  the  United  States.  For  this  alone,  it  ought  to  be  read 
by  all  students  of  American  government.  The  segregation  of  the  various  issues 
in  separate  chapters  on  the  extent  of  the  court's  jurisdiction,  boundary  cases, 
recovery  of  state  debts,  cases  of  injury  by  state  action,  and  the  enforcement  of 
judgments,  is  in  itself  a  contribution  to  the  understanding  of  our  American  form 
of  federalism.  Praise  is  due  for  what  is  left  undone  as  well  as  for  what  is  done. 
Professor  Smith's  long-range  view  is  directed  by  a  fine  capacity  to  distinguish 
the  important  from  the  trivial.  He  sees  the  constitutional  issues  in  their  historical 
setting  and  tells  his  story  simply  and  clearly. 

The  story  is  directed  to  the  end  of  showing  how  far  our  American  experience 
warrants  optimistic  hopes  of  what  could  be  done  by  a  Supreme  Court  of  the 
World.  Professor  Smith  points  out  that  "so  long  as  the  sense  of  state  sovereignty 
was  strong  the  Supreme  Court  was  comparatively  weak,  and  did  not  always 
command  the  confidence  of  the  states."  He  shows  that  when  feeling  was  strong 
the  court  was  not  successful  as  a  pacifier.  He  mentions  the  episode  of  1861- 
1865.  He  recognizes  the  need  of  law  to  enforce  prior  to  a  tribunal  to  enforce 
it.  He  makes  clear  the  important  respects  in  which  alleged  analogues  between, 
the  work  of  our  Supreme  Court  and  that  of  an  international  tribunal  are  in- 
complete or  entirely  without  warrant.  Without  dogmatizing,  he  brings  to  the 
fore  the  facts  which  demonstrate  beyond  doubt  that  an  international  tribunal 
is  only  a  complement  to  other  suggested  mechanisms  of  international  organiza- 
tion, and  not  a  substitute  therefor.  His  own  summary  of  the  practical  lessons  to 
be  drawn  from  the  history  of  the  Supreme  Court  is  as  follows: 

"In  the  first  place  it  is  hopeless  to  expect  that  every  possible  cause  of  con- 
troversy between  independent  States  admits  of  final  settlement  by  judicial  de- 
cision. Certain  cases  in  which  the  existence,  the  honor,  or  the  most  vital  interests 
of  the  nations  are  involved  can  only  be  settled  by  agreement  or,  in  the  last  re- 
sort, by  war. 

"Secondly,  it  is  reasonable  to  hope  that  the  establishment  of  a  permanent 
tribunal  constructed  on  sound  principles  will  lead  in  the  course  of  time  to  the 
growth  of  an  international  practice  of  submitting  controversies  to  judicial  de- 
cision ;  and  if  the  conduct  of  the  Court  is  such  as  to  justify  the  expectations  of 
its  founders  we  may  anticipate  that  the  cases  brought  before  its  bar  will  gradually 
increase  in  number  and  variety. 

"Thirdly,  it  is  essential  that  certain  vital  questions  which  must  inevitably 
arise,  such  as  the  problem  of  ensuring  compliance  with  decrees,  must  be  clearly 
and  unambiguously  provided  for  in  advance. 

"Fourthly,  the  judgments  of  the  court  will  not  command  general  assent 
unless  it  administers  a  definite  and  written  system  of  international  law  drawn 
up  by  the  agreement  of  all  the  States  which  become  members  of  the  League. 
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"If  the  Court  is  established  and  developed  upon  sound  principles,  there  is 
almost  no  limit  to  the  services  which  it  may  ultimately  render  to  the  cause  of 
international  justice  and  peace.  But  if  the  desire  to  obtain  a  speedy  agreement 
or  the  reluctance  to  tackle  difficult  problems  tempts  statesmen  to  lay  the  founda- 
tions badly,  the  experiment  is  bound  to  end  in  failure.  The  worst  peril  of  failure 
is  that  it  may  lead  men  to  the  despairing  conclusion  that  the  peaceful  and  righteous 
settlement  of  international  disputes  is  nothing  better  than  an  idle  dream." 

Thomas  Reed  Powell 
G)LUMBiA  Law  School 


Safecuabds  of  Liberty,  or  Liberty  Protected  by  Laws.  By  W.  B.  Swaney. 
New  York:  Oxford  University  Press.    1920.    pp.  xix,  210. 

This  little  book  might  better  have  been  entitled.  The  Achievements  of  Thomas 
Jefferson.  The  author,  a  member  of  the  Tennessee  Bar,  has  sketched  Jefferson's 
life,  with  especial  emphasis  upon  the  Declaration  of  Independence  and  the  Vir- 
ginia Bill  for  Establishing  Religious  Freedom.  Whatever  we  may  think  of  the 
statement  that  the  opening  sentences  of  the  Declaration  entitle  Jefferson  "to  the 
first  place  in  the  ranks  of  the  world's  greatest  patriots  and  constructive  states- 
men", Mr.  Swaney  has  done  well  to  remind  us  that  this  document  contains  much 
more  than  noble  generalizations.  It  is  a  lawyerlike  statement  of  the  grievances 
of  the  colonists,  based  on  the  rights  guaranteed  to  Englishmen  by  Mag^a  Charta 
and  the  Bill  of  Rights  of  1689.  In  the  same  way,  in  the  Virginia  statute,  Jefferson 
probed  unerringly  to  the  eternal  excuse  for  persecution,  that  the  ideas  sup- 
pressed have  a  bad  tendency: 

"The  opinions  of  men  are  not  the  object  of  civil  government,  nor  under  its 
jurisdiction.  To  suffer  the  civil  magistrate  to  intrude  his  powers  into  the  field 
of  opinion,  and  to  restrain  the  profession  or  propagation  of  principles  on  suppo- 
sition of  their  ill  tendency  is  a  dangerous  fallacy  which  at  once  destroys  all 
religious  liberty,  because  he,  being  of  course  judge  of  that  tendency,  will  make 
his  opinions  the  rule  of  judgment,  and  approve  or  condemn  the  sentiments  of 
others  only  as  they  shall  square  with  or  differ  from  his  own." 

Mr.  Swaney  describes  various  statements  of  human  rights  as  "Safeguards 
of  Liberty."  This  seems  an  inaccurate  description  of  the  Declaration  of  Inde- 
pendence, for  example.  Principles  of  liberty  find  their  safeguards,  not  in  elo- 
quent phrases,  important  as  those  are  for  the  inspiration  of  the  minds  of  citizens, 
but  in  the  prosaic  machinery  of  the  law.  Dicey  in  his  Law  of  the  Constitution 
shows  how  the  guarantee  of  freedom  of  speech  in  the  French  Bill  of  Rights 
was  repeatedly  disregarded  because  there  was  no  method  to  enforce  it,  while 
the  English  without  any  Constitutional  provision  whatever  gave  far  greater  liberty 
through  Fox's  Libel  Act,  trial  by  jury,  and  the  abolition  of  the  censorship.  In 
the  same  way,  a  statement  of  human  freedom  is  worthless  without  the  writ  of 
habeas  corpus  or  its  equivalent.  Jefferson  knew  this  well.  His  Religious  Liberty 
Statute  gives  effect  to  the  passage  already  quoted  by  adding  the  provision  that 
no  person  can  be  restrained  or  taxed  for  religious  reasons.  His  statement  that 
all  men  are  created  equal  was  in  itself  only  an  aspiration,  but  he  gave  it  a  measure 
of  reality  by  abolishing  primogeniture  in  Virginia,  and  by  taking  the  first  great 
step  toward  the  nation-wide  disappearance  of  slavery,  its  prohibition  in  the 
Northwest  Territory. 

Beveridge's  Marshall  and  Oliver's  Hamilton  have  retold  for  us  the  work  of 
two  great  builders  of  our  nation.  It  is  to  be  hoped  that  soon  some  one  will  re- 
create the  personality  of  their  prominent  opponent,  who  kept  ever  in  mind 
the  need  of  protecting  the  people  from  excessive  powers  in  the  officials  of  the 
new  government.     Few  Americans  have  shared   so  keenly  as   he  the  intellecttial 
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and  aesthetic  life  of  the  individual  citizen ;  none  have  fought  so  steadily  to  pre- 
serve it  from  an  overpowering  state. 

Zechariah  Chafee,  Jr. 
Harvard  Law  School 


Federal  Income  and  Profits  Taxes.  1921  Supplement.  By  George  E. 
Holmes.     Indianapolis:  The  Bobbs-Merrill  Co.     1921.     pp.  xxiv,  539. 

Tax  Procedure.  Vol.  1.  Federal  Income  Tax  Procedure,  1921.  By  Robert 
H.  Montgomery.     New  York:  The  Ronald  Press  Co.     1921.    pp.  xiii,  1206. 

Two  valuable  additions  to  taxation  literature  have  been  written  about  the 
same  time  in  January  1921,  each  by  an  acknowledged  authority  in  the  field.  Mr. 
Holmes  was  for  years  editor  of  the  "Income  Tax  Service"  published  by  the 
Corporation  Trust  Company  of  New  York,  and  this  service  was  adopted  by 
Internal  Revenue  Collectors.  He  has  also  had  considerable  practice  in  federal 
tax  matters,  and  was  associated  with  official  collectors  of  taxes.  The  1921 
Supplement  deals  with  the  new  material  of  1920,  resulting  from  many  important 
court  decisions,  and  Treasury  Department  regulations  and  rulings,  and  together 
with  the  original  book,  it   forms  the  Third  Edition  complete. 

The  first  volume  of  Professor  Montgomery's  new  three-volume  work  (Fifth 
Annual  Edition)  is  a  more  pretentious  work  than  Mr.  Holmes'.  It  is  more  than 
twice  as  long,  in  spite  of  the  fact  that  much  matter  which  appeared  in  previous 
volumes,  including  many  forms  and  illustrations,  has  been  omitted;  and  it  easily 
maintains  the  reputation  established  by  its  predecessors.  The  chapters  on  the 
Federal  Capital  Stock  Tax  and  the  New  York  State  Income  Tax  have  been 
omitted  and  appear  in  separate  volumes  of  the  set.  The  present  book  deals  with 
the  federal  income  tax  on  individuals,  partnerships,  and  corporations.  The  neces- 
sity of  up-to-date  accounts  of  tax  questions  makes  the  addition  to  libraries, 
public  and  private,  of  books  like  the  present  ones,  essential  for  lawyers,  business 
men,  and  others  who  are  in  contact  with  tax  problems. 
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JUDICIAL  LAW-MAKING  EXEMPLIFIED  IN 
INDUSTRIAL  ARBITRATION 

Of  the  various  experiments  in  collective  bargaining,  industrial  de- 
mocracy, and  the  quasi-judicial  arbitrament  of  industrial  issues,  the 
agreements  in  the  men's  clothing  industry  have  certain  features  of  pecul- 
iar interest  to  the  legal  profession.  It  has  been  pointed  out  by  Professor 
Wigmore  that  the  procedure  is  broadly  analogous  to  that  by  which 
standards  were  developed  in  the  Law  Merchant  which  later  found  their 
place  in  the  law  of  the  land.  It  is  not  impossible  that  the  courts  may 
later  find  aid  for  standards  of  industrial  justice  in  the  cumulative  work 
of  the  industrial  boards  which  are  patiently  building  up  precedents. 
Indeed  the  issues  presented  to  the  arbitrator  involve  the  same  ultimate 
problems  which  confront  the  judicial  law-maker  in  any  new  field  where 
standards  are  still  to  be  worked  out  for  dealing  with  opposing  interests. 

While  my  experience  as  chairman  of  the  Board  of  Arbitration, 
under  the  Hart,  Schaffner  and  Marx  Agreement,  and  later  in  a  similar 
capacity  for  the  Chicago  Men's  Clothing  Industry,  was  not  a  long  one, 
it  nevertheless  presented  certain  problems  that  may  be  of  interest  from 
a  legal  as  well  as  from  a  social  and  philosophical  point  of  view. 

The  essential  features  of  the  plan  have  been  stated  in  print  but 
may  be  briefly  summarized  for  the  convenience  of  those  not  familiar 
with  them.  The  fundamental  idea  is  that  of  securing  a  peaceful  and 
mutually  advantageous  method  of  carrying  on  industry.  The  method 
provides  (1)  for  collective  bargaining  between  firm  and  union  both  in 
making  the  original  contract  and  subsequently  to  some  extent  in  deal- 
ing with  new  matters,  (2)  for  a  permanent  body  (a  board,  or  boards) 
to  act  judicially  in  interpreting  and  applying  the  agreement  and,  what 
is  fully  as  important,  to  maintain  as  a  living  process  the  central  idea 
of  a  joint  interest  in  the  on-go  and  conditions  of  the  industry.  To  a 
degree  as  yet  undetermined  this  "impartial  machinery"  also  takes  account 
of  "public"  interest,  as  distinct  from  the  interests  of  the  contracting 
parties. 
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The  firm  and  the  union,  accordingly,  negotiate  an  agreement  which 
(a)  declares  the  general  end  sought  through  the  agreement  by  the 
respective  parties;  (b)  lays  down  a  very  few  specific  terms,  e.g.  the 
number  of  hours  that  constitute  a  week's  work,  the  provision  for  equal 
division  of  work  in  slack  periods,  the  general  schedule  of  wages  with 
the  methods  for  making  readjustments  where  needed  during  the  period 
covered  by  the  agreement,  the  rights  of  the  two  parties  as  to  hiring, 
discharge  and  discipline;  (c)  sets  up  one  or  more  boards  to  act  both 
in  a  judicial  procedure  by  hearing  cases  and  rendering  decisions,  and 
in  an  investigative,  mediating  and  quasi-legislative  capacity  in  dealing 
with  situations  not  clearly  covered  by  any  rules.  In  this  latter  capacity 
the  general  end  or  purpose  of  the  agreement  is  regarded  as  supplying 
a  principle  to  which  recourse  can  be  had  when  specific  rules  are  lack- 
ing. In  the  Chicago  agreements  distinct  functions  are  assigned  to  two 
separate  boards  called  the  Trade  Board,  and  the  Board  of  Arbitration. 
The  first  is  the  primary  board  for  adjusting  grievances,  and  changes  in 
])iece  rates  due  to  changes  in  styles,  and  for  determining  questions  of 
fact  and  testimony.  The  second  hears  appeals,  but  concerns  itself 
mainly  with  questions  of  principle  and  the  application  of  the  agree- 
ment to  new  issues  as  they  arise,  which  may  either  be  referred  to  it 
by  the  Trade  Board  or  brought  directly  before  it  by  petition  from  either 
party.  In  cities  other  than  Chicago  the  dual  system  of  boards  has 
either  not  been  set  up  by  the  agreement,  or  not  used  in  practice.  But 
in  a  market  as  large  as  Chicago  where  some  40,000  workers  are  em- 
ployed there  have  seemed  to  be  sufficient  issues  to  keep  two  Trade 
Boards  and  a  Board  of  Arbitration  occupied  pretty  continuously.  The 
period  observed  included  parts  of  an  unusually  active  and  an  unusually 
slack  season  and  hence  offered  many  special  problems  as  well  as  the 
ordinary  cases. 

The  outstanding  procedural   features  that  have  legal   interest  are : 

( 1 )  the  more  permanent  character  of  the  institutions  thus  set  up  and 
the  consequent  continuity  of  "legal  tradition" — if  such  it  may  be  called : 

(2)  the  semi-professional  status  of  the  representatives  of  the  parties — 
the  "counsel."  The  substantive  problems  are  numerous,  but  I  select  (1) 
the  relation  of  law  to  power  in  such  arbitration  based  on  voluntary 
contracts;^  (2)  the  mutual  obligations  arising  out  of  the  status  of  the 
parties  and  the  general  purpose  of  the  agreement  as  over  and  above 
those  expressly  written  into  the  text  of  the  agreements;  (3)  the  weight 
to  be  attached  to  usages  or  customs  of  the  trade:  are  they  a  sort  of 
property  right,  and  what  if  they  conflict  with  the  general  public  interest 
in  improved  methods  of  production?  (4)  elements  which  enter  into 
setting  standards  for  a  "just"  or  "fair"  wage. 

^Professor  Robert  L.  Hale,  Law  Making  by  Unofficial  Minorities   (1920)   20 
Columbia  Law  Rev.  451. 
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(1)  The  agreement  is  for  a  term  of  years  (three  in  Chicago)  and 
the  chairmen  of  the  boards  are  chosen  for  the  same  periods.  All  de- 
cisions are  made  in  writing  and  are  preserved  and  cited.  The  boards 
ordinarily  follow  precedents  unless  circumstances  are  seen  to  be  clearly 
different.  This  tends  to  make  the  boards  take  account  of  the  long  run 
as  well  as  of  the  immediate  consequences.  It  makes  the  Board  of 
Arbitration  cautious  about  sweeping  statements,  and  inclined  to  follow 
in  new  situations  the  example  of  the  federal  Supreme  Court  in  its 
pragmatic  method  of  gradually  determining  the  bounds  of  police  power 
and  individual  rights.  This  continuity  of  tradition  has  been  substan- 
tially aided  by  the  relative  permanence  of  the  personnel  in  the  Hart, 
Schaffner  and  Marx  boards.  It  is  creditable  alike  to  the  parties  and 
to  the  two  chairmen  that  Mr,  Williams  served  as  Chairman  of  the  Board 
of  Arbitration  from  his  first  election  in  December,  1912,  to  his  death 
seven  years  later,  and  Mr.  Mullenbach,  Chairman  of  the  Trade  Board, 
originally  chosen  in  1912,  is  still  in  office.  The  tendency  is  decidedly 
toward  that  certainty  and  generality  which  are  among  the  marks  of  law. 

(2)  The  parties  immediately  concerned  do  not  ordinarily  present 
their  own  cases.  The  firms,  or  the  foremen  and  superintendents,  are 
represented  by  "labor  managers,"  who  are,  on  the  one  hand,  supposed 
to  be  expert  in  dealing  with  labor,  and,  on  the  other,  to  be  informed 
as  to  the  past  decisions  of  the  boards  and  to  take  an  interest  in  mak- 
ing arbitration  succeed.  The  men  and  women  whose  wages  or  working 
conditions  or  tenures  are  concerned  are  represented  by  deputies,  who 
are  usually  continued  in  office  year  after  year,  and  come  to  consider 
it  their  concern  to  maintain  the  dignity  and  authority  of  the  boards, 
as  well  as  to  look  out  for  the  interest  of  their  clients.  In  short  the 
same  influences  of  group  psycholog}'  which  tend  to  make  lawyers  not 
only  attorneys  for  their  clients  but  also  members  of  the  court,  are  at 
work  in  the  sittings  of  a  permanent  board,  if  the  spirit  and  temper  of 
the  board  manifest  respect  for  a  principle  higher  than  any  private  interest. 

One  fact  tends  to  emphasize  this  aspect  of  responsibility.  A  court 
of  law  has  its  own  agents  for  enforcing  its  decisions.  The  boards  have 
to  rely  upon  the  parties  to  earn,-  them  out  in  good  faith.  Requirements 
upon  employers  are  likely  to  be  of  more  definite  character — an  increase 
of  wage,  a  reinstatement  of  a  suspended  employee.  Requirements  upon 
the  union  frequently  involve  specific  performance  where  an  element  of 
good  will  is  involved — e.g.  a  fair  day's  work  in  occupations  not  capable 
of  exact  standardization.  Hence  it  was  not  uncommon  to  hear  from 
union  representatives  the  request :  "In  making  a  decision  please  remem- 
ber that  we  have  the  job  of  getting  it  carried  out  by  our  people.  It 
is  one  thing  for  us  around  this  table  to  say  what  we  think  is  right;  it 
is  another  thing  to  convince  ten  thousand  people  of  various  languages. 
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degrees  of  education,  and  attitudes  toward  the  organization."  The 
boards  have  felt  their  task  to  be  partly  one  of  education,  and  not  merely 
one  of  pronouncing  decisions  without  taking  account  of  the  psychology 
of  the  parties. 

II 

( 1 )  As  is  clearly  stated  in  Professor  Hale's  article  ^  any  such 
plan  of  arbitration  based  on  voluntary  contracts  involves  a  balance  of 
power  as  well  as  a  supposedly  impartial  justice.  The  relative  bargain- 
ing powers  of  the  respective  parties  find  expression  in  the  wage  scales 
adopted,  except  in  so  far  as  certain  minimum  wages  for  beginners  may 
be  based  on  cost  of  living.  This  is  in  its  way  analogous  to  the  adoption 
of  any  constitution  or  the  enactment  of  any  legislature  not  due  to  vmani- 
mous  vote.  The  federal  Constitution,  if  in  one  sense  the  will  of  the 
people,  was  just  as  clearly  a  series  of  bargains  between  opposing  groups. 
Every  tariff  law  is  a  similar  coercion  of  a  minority — by  the  method 
of  counting  ballots  instead  of  breaking  heads.  The  check  upon  the  extent 
to  which  the  stronger  power  will  go  in  formulating  its  terms,  i.  e.,  its 
legislation,  is  partly  the  fear  of  a  political  defeat  through  a  shift  of 
voters  if  too  extreme  action  is  forced,  partly  the  economic  consequences 
of  too  exclusively  selfish  a  class  measure,  and  partly  perhaps  the  more 
creditable  motive  of  not  wishing  to  crowd  the  weaker  too  closely  to  the 
wall.  The  courts  do  not  ordinarily  go  behind  the  legislation  to  ask 
whether  the  fundamental  forces  which  gave  it  existence  were  in  their 
opinion  beneficent.  A  Democratic  judge  administers  a  Republican  tariff, 
and  a  Republican  judge  administers  a  Democratic  income  tax.  So  the 
voluntary  contract  in  the  labor  agreements  reflects  the  limits  of  con- 
cessions which  each  is  willing  to  make  and  the  limits  of  the  demands 
which  each  is  prepared  to  insist  upon   in  the  existing  circumstances. 

Nor  does  the  question  of  power  disappear  in  the  issues  raised 
before  the  boards, — any  more  than  it  disappears  in  injunction  proceed- 
ings against  labor  unions  in  the  courts,  or  in  questions  of  constitutional 
law  under  the  Fourteenth  Amendment. 

The  immediate  issue  presented  for  adjudication  does  not  always 
disclose  the  root  of  the  matter.  Shall  there  be  any  limit  to  the  number 
of  apprentices,  or  shall  a  firm  engage  as  many  as  it  desires?  At 
first  it  seems  a  simple  matter  of  recruiting  and  training  necessary  crafts- 
men, or,  to  a  teacher,  a  matter  of  affording  a  vocational  opportunity  to 
a  boy.  But  it  soon  appears  as  a  question  of  balance  of  power :  the 
more  apprentices,  the  greater  the  supply  of  skilled  cutters ;  the  fewer 
apprentices,  the  better  control  of  the  situation  by  the  union.  Who  shall 
select  the  candidates  ?  It  appears  at  first  the  obvious  province  of  employ- 
ment management.  But  it  soon  emerges  that  the  foreman  who  has  it  in 
his  power  to  appoint  may  strengthen  his  hold  upon  a  given  worker  by 

^  Law  Making  by  Unofficial  Minorities  (1920)  20  Columbia  Law  Rev.  451. 
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promising  to  appoint  the  worker's  son,  whereas  if  the  union  has  the 
right  to  nominate,  the  prestige  of  the  union  organization  is  correspond- 
ingly increased.  Shall  a  more  effective  process  or  method  of  production 
be  installed?  The  obvious  fact  is  that  apparently  the  public  as  well 
as  the  firm  will  gain,  and  the  worker  will  not  suffer  any  direct  reduction 
in  rate  of  pay.  But  if  the  improved  process  means  that  fewer  men  are 
needed,  if  the  more  efficient  subdivision  of  the  process  means  that  the 
all-around  craftsman  is  no  longer  essential,  the  union  sees  power  slipping 
away  and  reappearing  in  the  employer's  scale  of  the  balance.  At  the 
expiration  of  an  existing  agreement  the  parties  negotiate  a  new  one  and 
the  tenns  of  the  new  agreement  represent  the  bargaining  power  of 
employer  and  workman.  Is  it  fair  for  the  arbitrator  to  render  a  de- 
cision which  shall  not  merely  affect  wages  and  working  conditions  during 
the  life  of  the  agreement  but  shall  to  some  extent  affect  the  bargaining 
power  of  the  parties  in  making  another  agreement? 

The  problem  is  analogous  to  the  distinction  between  legal  and  politi- 
cal functions.  What  is  the  province  of  courts,  and  what  the  province 
of  legislatures  and  elections?  How  far  should  society  be  shaped  by  the 
"rule  of  reason"  and  how  far  by  the  will  of  the  people?  When  John 
Marshall  and  Thomas  Jefferson  took  office  in  1801,  no  reader  of  Bev- 
eridge's  Life  of  John  Marshall  can  fail  to  recognize  that  Federalism, 
with  its  supporting  nationalistic,  commercial,  and  creditor  interests,  was 
to  continue  on  the  bench  the  contest  it  had  lost  in  the  Congress  and  the 
presidency  against  the  local,  agricultural,  and  debtor  interests.  And 
I  suppose  that  no  one  attributes  the  decisions  of  John  Marshall  to  the 
fact  that  his  logic  was  superior  to  that  of  Thomas  Jefferson.  The 
syllogisms  had  their  major  premise  in  a  political  philosophy,  not  in 
a  written  document.  I  suppose  that  the  same  is  true  of  the  decisions 
which  deprived  the  Fourteenth  Amendment  of  most  of  its  significance, 
so  far  as  protecting  the  negro  was  concerned,  and  more  recently  of 
Coppage   v.    Kansas,'^    and   Hitchman    Coal   &    Coke    Co.    v.    Mitchell.^ 

How  far  should  an  arbitrator  essay  in  an  humble  fashion  the  role 
of  a  statesman  and  endeavor  to  advance  a  philosophy  of  social  order, 
and  how  far  should  he  follow  the  policy  of  "hands  off,  let  the  contending 
interests  settle  for  themselves  the  issues  involving  balance  of  power!" 
just  as  the  courts  often  refuse  to  pass  on  matters  which,  they  say,  belong 
to  the  legislature?.  If  the  arbitrator  sways  the  balance  strongly  he  is 
likely  to  make  the  losing  party  so  dissatisfied  that  it  will  refuse  to  renew 
the  agreement.  If  his  decision  is  merely  a  reflection  of  the  actual 
balance  of  power  he  seems  not  fully  to  justify  the  confidence  reposed 
in  him  by  the  parties.  For  they  seem  to  ask  him  to  see  farther  from 
his  position  above  the  battle.     And  if  he  does  rely  on  some  philosophy 

'  (1915)  236  U.  S.  1,  35  Sup.  Ct.  240. 
*  (1917)  245  U.  S.  222,  38  Sup.  Ct.  65. 
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of  society  in  making  his  decision,  shall  it  be  the  prevalent  philosophy 
of  present  American  life,  or  shall  it  be  that  of  some  supposedly  better 
order?  During  my  own  experience  the  decisions  of  the  Board  on  which 
I  sat  aimed  in  general  to  avoid  any  permanent  displacement  of  the 
balance  of  power  toward  either  end  of  the  beam.  They  sought  to  effect 
this  by  giving  increased  power  to  the  impartial  machinery  pending  nego- 
tiations and  revisions  of  the  agreement  by  the  parties  at  the  proper  time, 
i.e.,  when  the  existing  agreement  should  expire  and  the  question  of 
renewal  should  arise.  For  example,  temporary  increases  in  apprentices 
were  allowed  as  an  emergency  matter  to  firms  which  should  satisfy 
the  Board  of  their  need  for  them,  the  percentage  to  revert  automatically 
to  the  previous  ratio  as  fast  as  apprentices  should  complete  their  term. 
In  its  general  attitude  I  presume  the  Board  was,  unconsciously  perhaps, 
acting  in  accord  with  the  views  of  Mr.  Justice  Holmes  as  expressed 
in  his  address  on  Law  and  the  Court, ''  although  this  address  had  not 
then  come  under  the  eye  of  the  Board : 

"While  there  still  is  doubt,  while  opposite  convictions  still  keep 
a  battle  front  against  each  other,  the  time  for  law  has  not  come ;  the 
notion  destined  to  prevail  is  not  yet  entitled  to  the  field.  It  is  a  mis- 
fortune if  a  judge  reads  his  conscious  or  unconscious  sympathy  with 
one  side  or  the  other  prematurely  into  the  law,  and  forgets  that  what 
seem  to  him  to  be  first  principles  are  believed  by  half  his  fellow  men  to 
be  wrong." 

Certain  decisions  which  involved  a  social  philosophy  will  be  noted  under 
subsequent  heads. 

(2)  A  frequent  question  was  that  of  broad  versus  strict  inter- 
pretation of  the  Agreement  and  of  the  rights  and  duties  of  the  parties 
under  it.  One  party  would  claim  it  had  a  right  to  a  certain  course  of 
action  because  nothing  in  the  agreement  forbade  it;  or  again  a  party 
would  deny  that  anything  in  the  agreement  authorized  an  assertion 
of  authority  demanded  by  the  other  party  in  the  interest  of  "justice." 
A  typical  case  which  brought  up  the  issue  of  possible  mutual  obligations 
not  specified  in  the  contract  was  as  follows:  A  certain  firm  in  ad- 
dition to  its  main  factory  had  opened  and  carried  on  for  some  weeks 
another  factory,  in  which  a  different  quality  of  clothing  was  made. 
This  proved  unprofitable  and  the  firm  decided  to  close  this  branch. 
The  agreement  had  no  clause  explicitly  covering  such  a  situation.  A 
clause  which  was   framed   for  a  somewhat  analogous   situation   reads: 

"When   sections   are  abolished,   the   company  and   its   agents   shall 
use  every   effort  to  give  the  displaced   workers  employment   as   much 
as  possible  like  the  work   from   which   they   were  displaced,   within   a 
reasonable  time." 
There  was  some  dispute  as  to  whether  the  firm  had  given  any  previous 

'Collected  Legal  Papers  (1921)  294-5. 
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notice  to  the  workers  of  its  intention  to  close  the  factory.  But  when 
the  case  was  originally  heard  the  evidence  did  not  show  any  such  notice : 
in  fact  the  men  first  discharged  professed  not  to  know  why  they  had 
been  discharged  and  it  was  only  after  questioning  by  the  Chairman  that 
the  manager  stated  that  these  men  were  not  discharged  for  any  fault 
but  because  the  factor^'  was  to  be  closed.  It  appeared  on  inquiry  that 
men  from  this  branch  shop  could  not  well  be  provided  for  in  the  main 
shop  on  account  of  hmitations  of  space  and  because  of  conditions  in 
quality  of  the  work.  The  Board  ruled  that  some  notice  of  the  intention 
to  close  the  factory  should  have  been  given  to  the  workers  and  that 
as  this  had  not  been  done  a  week's  wages  should  be  allowed  to  all 
workers  in  the  factory-  to  support  them  while  looking  for  other  positions. 
The  firm  appealed  from  this  decision  to  the  Board  of  Arbitration  and 
claimed  that  nothing  in  the  agreement  applied  to  the  closing  of  an 
unprofitable  factory  or  justified  the  requirement  that  wages  should  be 
paid  for  services  not  rendered.  The  Board  of  Arbitration  upheld  in 
principle  the  ruling  of  the  Trade  Board  which  had  first  passed  upon 
the  case.  It  took  the  position  that  so  far  as  the  parties  to  these  agree- 
ments were  concerned  labor  is  not  merely  a  commodity.  It  held  that 
the  fundamental  understanding  which  underlies  the  agreement  is  that 
the  parties  treat  each  other  with  mutual  consideration,  and  that  this 
would  require  either  notice  of  sudden  closing  of  a  shop,  or  some  pro- 
vision to  enable  workers  to  find  positions,  or  such  other  method  of 
meeting  a  situation  as  might  appear  proper  to  the  Board.  In  other 
words  it  held  that  here  was  an  obligation  arising  out  of  the  status  of 
the  parties.  In  reply  to  the  objection  that  men  not  infrequently  left 
employ  without  notice,  the  Board  declared  that  if  the  whole  body  of 
workmen  or  such  a  large  number  of  them  as  to  cripple  business  were 
to  leave  suddenly  without  notice  and  go  to  another  shop  or  for  any  other 
purpose,  the  Board  would  consider  that  this  firm  had  a  just  grievance 
and  would  hold  the  union  responsible  to  prevent  such  mass  movement 
without  proper  notice.  This  decision  implied  of  course  a  theory  diamet- 
rically opposed  to  that  of  the  Adair  case  ^  and  to  the  usual  theory  as  I 
understand  it  of  the  courts  where  there  is  no  explicit  time  contract.  It 
is  generally  held  that  one  or  all  workmen  may  be  dismissed  at  any 
moment  or  may  leave  at  any  moment.  The  basis  of  this  "right"  may 
be  supposed  to  be,  as  by  Mr.  Justice  Harlan,  "freedom,"  but  the  actual 
working  of  it  is  to  render  industry  insecure.  It  is  finding  frequent 
illustration  in  the  wholesale  discharges  and  generally  ill-distributed 
readjustments  of  the  present  business  deflation.  It  is  in  small  an  expres- 
sion of  our  general  irresponsible  method  of  carrying  on  business  en- 
terprise which  often  distributes  rapidly  to  stock-holders  the  huge  profits 
of   an   advancing   market   and   makes   no    provision    for   steadying   the 

•  Adair  v.  United  States  0908)  208  U.  S.  161,  28  Sup.  Ct.  277. 
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shocks  and  distributing  the  burdens  of  a  declining  market.  It  was  of 
interest  to  the  Board  to  note  that  in  a  decision  of  the  Kansas  Industrial 
Court  shortly  following  the  above  case  the  principle  of  a  mutual  obligation 
was  recognized. 

(3)  A  highly  difficult  problem  which  has  its  interesting  legal  an- 
alogies  made  its  appearance  in  several  cases :  the  problem  of  rights  con- 
nected with  certain  usages  of  the  trades  or  crafts  employed.  The 
firm  claimed  a  general  right  to  introduce  improvements  in  machines, 
or  in  operation,  or  in  organization  and  division  of  labor,  with  the  pro- 
vision that  if  any  workman  should  be  thereby  affected  injuriously  in 
wages  or  in  the  difficulty  of  his  work  he  should  have  redress  through 
the  impartial  machinery.  The  particular  cases  which  brought  up  the 
issue  were  seemingly  of  slight  importance.  Should  the  linings  to  be 
cut  by  machine  be  piled  one  hundred  high  or  only  ninety  as  had  pre- 
viously been  the  case?  The  operator  was  working  by  the  week  and 
consequently  his  wages  would  not  be  affected.  Should  fabrics  of  differ- 
ent weave  or  color  be  piled  together  and  cut  in  one  operation  or  must 
each  style  of  fabric  be  cut  separately?  At  the  time  when  this  latter 
question  arose  there  was  a  greater  demand  for  cutters  than  could  be 
supplied  by  the  union  and  hence  there  was  no  question  of  displacement 
involved.  The  union  considered  the  methods  in  vogue  as  standards 
sanctioned  by  usage.  It  maintained  that  the  industry  had  formerly  been 
in  a  deplorable  condition  not  only  in  the  matter  of  wages  but  also  in 
relation  to  the  health  and  general  comfort  of  the  workers;  that  these 
conditions  had  been  step  by  step  improved  and  standards  made  by 
agreement  or  otherwise ;  and  that  if  these  standards  or  usages  could  be 
broken  down  at  will  by  the  employer  or  even  questioned  by  the  Board 
their  whole  position  was  rendered  precarious.  They  felt  not  only  that 
change  in  these  standards  by  the  employer  would  be  like  depriving  them 
of  their  property  without  due  process  of  law ;  they  felt  that  here  were 
certain  absolute  rights,  which  were  not  subject  to  law,  but  which  on  the 
contrary  were  to  be  supported  by  law.  In  other  words  they  felt  as 
judges  have  frequently  felt  about  rights  of  private  property.  In  cer- 
tain cases  where  an  improvement  in  process  could  evidently  be  secured, 
the  union  was  quite  willing  that  this  should  be  effected,  but  just  as  the 
private  land-holder  whose  property  is  taken  for  public  use  expects  to 
receive  some  compensation,  so  they  would  expect  if  they  granted  to 
the  employer  or  to  the  public  a  waiver  of  valuable  customary  rights 
to  receive  a  quid  pro  quo.  Of  course  the  issue  is  an  old  one.  It  arose 
when  machines  were  introduced.  If  one  compares  it  broadly  to  the 
issue  raised  by  certain  legal  titles  to  property  he  will  probably  find  the 
equities  and  morals  of  the  situation  not  wholly  dissimilar.  Much  landed 
and  personal  property  undoubtedly  represents  little  or  no  service  ren- 
dered to  society,  and  at  present  may  be  at  least  as  great  an  obstacle  to 
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public  welfare  as  an  inefficient  method  of  cutting  up  cloth.  Suppose  my 
ancestor  bought  the  island  of  Manhattan  for  a  hundred  dollars,  or  stum- 
bled upon  a  coal  or  iron  mine  or  an  oil  deposit  in  his  pasture,  or  secured 
valuable  franchises  for  a  song,  is  it  just  that  on  this  account  I,  myself, 
should  be  exempted  from  the  necessity  of  any  useful  work  and  should  be 
supported  by  the  hands  of  society?  Suppose  my  trade  ancestor  or  prede- 
cessor bargained  for  a  certain  conception  of  a  valuable  service  called 
"a  cut,"  does  this  entitle  me,  his  industrial  or  trade-union  heir,  to  a  con- 
tinued advantage  therefrom  as  though  it  were  a  specie  dollar  of  specified 
weight  and  fineness?  The  prescriptive  factor,  undisturbed  possession, 
is  similar.  From  the  standpoint  of  individualistic  natural  rights,  I  see 
no  radical  diflference.  If  a  trade  unionist  instead  of  a  farmer  or  a  mer- 
chant were  writing  a  bill  of  rights  he  might  easily  understand  his  craft- 
customs  to  belong  to  what  Locke  called  property  and  Blackstone  liberty. 
From  the  standpoint  of  social  welfare  the  justice  of  recognizing  the 
right  of  property  inheritance,  even  when  the  property  title  was  originally 
due  to  no  useful  service  and  now  involves  a  burden  of  supporting  an 
idle  owner,  depends  on  how  much  society  can  afford  to  pay,  first,  for 
the  general  permanence  of  conditions  in  the  social  order,  and  second, 
for  the  unity  and  continuity  of  the  family  group  in  particular.  The 
justice  of  recognizing  a  title  to  an  inherited  craft-usage  may  be  con- 
ceived to  depend  on  how  far  it  is  worth  while  to  maintain  a  stable  in- 
dustrial order,  and  to  encourage  unity  and  continuity  in  a  worker's 
group. 

The  Board  found  itself  in  several  decisions  coming  to  a  view  which 
suggests  certain  tendencies  in  the  public  attitude  toward  property.  It 
held  that  usage,  whether  in  craft-practice  or  in  interpretation  of  the 
Agreement,  does  establish  a  sort  of  prima  facie  claim,  but  that  until 
this  claim  has  been  presented,  discussed,  and  considered  before  the 
impartial  machinery,  it  cannot  be  considered  as  settled.  In  particular 
it  held  that  a  workers'  group,  like  the  family  group,  should  be  encour- 
aged, since  under  our  system  it  is  the  only  institution  for  protecting  the 
interests  of  a  class  which  is  not  upon  an  equality  with  the  employer  in 
bargaining  power.  Hence  the  Board  was  unwilling  to  assert  unquali- 
fiedly that  the  employer  might  change  a  usage  without  the  approval  of 
the  impartial  machinery.  But  when  a  usage  clearly  conflicts  with  public 
welfare  as  involving  restriction  of  output  and  where  no  matter  of  health 
is  concerned,  it  has  seemed  that  usage  should  give  way,  provided  some 
measure  at  least  of  compensation  be  awarded  the  worker  for  the  loss 
of  an  asset  or  bargaining  point.  I  incline  to  think  the  temper  of  the 
American  people  is  moving  in  this  direction  as  regards  certain  forms 
of  property.  The  growing  uneasiness  over  such  a  coal  situation  as 
would  have  resulted  in  serious  hardship  this  season  had  it  not  been  for 
an  exceptionally  late  and  mild  winter,  and  numerous  less  conspicuous 
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instances  make  it  likely  that  if  the  public  sees  clearly  that  property  rights 
are  restricting  production  it  will  insist  on  a  more  efficient  method.  Dur- 
ing the  war  we  had  brought  to  our  attention  very  forcibly  that  to  con- 
duct a  business  in  such  a  way  as  to  produce  the  most  is  not  necessarily 
the  same  as  to  conduct  a  business  in  such  a  way  as  to  yield  the  greatest 
profit.  The  present  theory  of  conducting  business  is  that  profit  is  the 
primary  consideration.  If  it  should  become  clear  that  this  method  of 
conducting  business  is  contrary  to  public  interest  in  certain  fundamental 
industries,  would  not  the  public  attitude  be  the  same  as  toward  definite 
adherence  to  customary  standards  which  restrict  production  on  the  part 
of  laborers?  If  the  courts  are  ever  called  upon  to  face  one  of  these 
problems,  will  they  not  be  obliged  to  consider  the  other  also? 

(4)  Wages  are  agreed  upon  by  negotiation  when  agreements  are 
entered  into,  but  a  safety  valve  for  market  fluctuations  is  provided  by  a 
section  in  the  agreements  which  reads  as  follows : 

"If  there  shall  be  a  general  change  in  wages  or  hours  in  the  clothing 
industry,  which  shall  be  sufficiently  permanent  to  warrant  the  belief  that 
the  change  is  not  temporary,  then  the  Board  shall  have  power  to  determine 
whether  such  change  is  of  so  extraordinary  a  nature  as  to  justify  a  con- 
sideration of  the  question  of  making  a  change  in  the  present  agreement, 
and,  if  so,  then  the  Board  shall  have  power  to  make  such  changes  in 
wages  or  hours  as  in  its  judgment  shall  be  proper." 

Cases  under  this  section  have  arisen  from  time  to  time,  especially  under 
the  rapidly  rising  markets  and  costs  of  living  since  1917,  and  this  has 
compelled  the  Board  to  consider  what  changes  are  "proper."  In  other 
words,  are  there  yet  any  standards  for  the  "fair  wage"  which  all  states- 
men at  election  time  assure  the  workman  he  ought  to  receive  ?  During  the 
war  the  rapidly  increasing  cost  of  living  was  generally  recognized  to  be  a 
ground  for  increase  of  wages.  The  extraordinary  demand  for  labor  in 
many  occupations  brought  with  it  an  offer  of  wages  often  in  excess  of  the 
increased  cost  of  living.  In  the  most  important  case  which  came  before 
the  Board  during  my  tenure,  the  union  asked  for  an  increase  of  wages 
which  should  not  only  correspond  to  the  increased  cost  of  living  but 
should  make  possible  an  improvement  in  the  standard  of  living  if  the 
industry  could  afiford  it.  It  appeared  from  figures  submitted  that  previ- 
ous increases  had  in  the  main  been  sufficient  to  maintain  the  previous 
standards  of  living.  In  some  cases  previous  increases  had  exceeded  the 
increased  cost  of  living.  The  question  then  was,  should  a  further  increase 
be  granted  which  would  permit  an  improved  standard  of  living.  It  was 
shown  that  such  increases  had  already  been  made  in  other  competitive 
markets.  Should  those  who  wear  clothing  pay  a  higher  wage  to  those 
who  make  clothing?  According  to  views  of  older  days  when  people 
were  divided  into  successive  strata  of  worth  and  every  occupation  had  its 
rank,  one  might  consider  seriously  the  question  as  to  where  the  maker  of 
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clothing  ought  to  rank  in  the  social  and  economic  scale.  Our  method  of 
individualism  and  the  competitive  social  order  is  either  less  or  more 
rational  as  one  pleases  to  look  upon  it.  A  short  time  ago  it  located  makers 
of  clothing  nearly  at  the  foot  of  the  ladder  in  sweat-shop  conditions. 
To-day  they  are  in  the  upper  group  of  skilled  crafts  and,  if  the  industry 
were  not  still  to  a  considerable  extent  seasonal,  would  be  as  well  paid  as 
clerical  work  and  as  public  school  teacher  or  postoffice  employee.  Should 
it,  then,  be  said  that  in  the  public  interest  further  improvement  in  standard 
of  living  for  this  group  was  not  justified? 

The  Board  held  that  there  is  as  yet  no  clear  standard  in  our  social 
order  for  assigning  a  relative  position  to  any  group  of  workers  and  that 
so  far  as  the  public  interest  is  concerned,  it  would  not  be  justified  in 
singling  out  the  clothing  workers  for  an  accounting  unless  data  were  also 
available  for  every  stage  in  the  process  of  production  and  marketing,  and 
unless  the  test  of  fair  profits  as  well  as  fair  wages  were  to  be  made. 
In  the  absence  of  such  data  the  Board  held  therefore  that  the  workmen 
in  this  industry  were  entitled  to  take  advantage  of  the  increased  demand 
for  their  product  and  their  labor  and  to  receive  an  increased  wage. 

The  broader  interest  of  the  problem  is  that  it  compels  a  frank 
acknowledgment  of  our  present  basis  and  the  ambiguity  in  all  such  phrases 
as  "fair  wage"  and  "fair  profits."  If  we  mean  by  "fair"  anything  which 
is  agreed  to  by  the  parties  under  the  laws  of  supply  and  demand,  that  is  one 
thing.  If  we  have  lurking  in  our  minds  the  conception  of  some  moral 
standard  not  for  election  purposes  only,  that  is  another.  The  standard 
of  "what  the  parties  agreed  to"  under  laws  of  supply  and  demand  is 
commonly  said  to  be  fair  only  if  the  parties  are  equal.  Under  modern 
conditions  this  is  so  complicated  a  question  as  to  yield  little  hope  of 
any  satisfactor}-  standard.  We  are  then  actually  forced  to  the  conclusion 
that  in  a  democratic  society  governed  by  supply  and  demand  the  actual 
standard  is  bound  to  be  what  the  public  is  willing  to  pay.  The  best  hope 
for  making  public  opinion  approach  a  reasonable  standard  lies  in  educat- 
ing the  public  taste  and  the  public  judgment  of  different  goods  and 
services,  and  for  this  education  the  indispensable  conditions  are  (1) 
greater  publicity  as  to  rewards  which  various  members  of  society  are  now 
obtaining  for  their  services,  (2)  more  scientific  methods  of  judging  the 
quality  of  goods  and  the  efificiency  of  production,  and  (3)  a  broader  culti- 
vation that  we  may  all  know  and  prize  the  goods  which  enrich  and 
ennoble  life. 

James  H.  Tufts 
University  of  Chicago 


STATEMENTS  OF  FACT  IN  PLEADING  UNDER 

THE  CODES 

In  a  recent  case  in  New  York  ^  the  plaintiff  alleged  in  his  complaint 
that  the  promise  for  the  breach  of  which  he  was  suing  was  made  in  ex- 
change for  "a  valuable  consideration."  The  case  went  to  the  Court 
of  'Appeals  upon  the  question  whether  this  allegation  is  a  "statement 
of  fact''  or  a  "conclusion  of  law".  For  many  years  prior  to  this  de- 
cision the  Appellate  Division  of  the  First  Department  had  held  this 
to  be  a  "mere  conclusion  of  law",  ^  whereas  the  Appellate  Division 
of  the  Third  Department  regarded  it  as  a  "statement  of  fact".^  An 
examination  of  the  authorities  in  other  code  jurisdictions  reveals  a 
conflict  of  authority.  *  Under  the  common  law  system  of  pleading, 
however,  there  seems  to  have  been  substantial  unanimity  in  holding 
the  statement  to  be  a  "conclusion  of  law".  '^  In  the  case  referred  to, 
the  Court  of  Appeals  held  the  allegation  "sufficient  as  'a  plain  and  con- 
cise statement'  of  the  ultimate,  principal  and  issuable  fact  of  considera- 
tion". 

The  movement  for  "simplified  procedure"  began  in  this  country 
about  the  middle  of  the  last  century.  ^'  How  comes  it  that  after  more 
than  seventy  years  of  discussion  and  judicial  decision,  a  question  of 
this  kind  can  still  be  an  open  one?  Why  is  it  that  eminent  judges 
and  lawyers  took  and  still  take  opposite  views  upon  this  and  similar 
questions?  To  answer  these  questions  is  the  object  of  the  present  dis- 
cussion. To  do  so  we  must  begin  with  the  provisions  of  the  codes 
themselves.  The  New  York  Code,  soon  to  be  superseded  by  the  new- 
Civil  Practice  Act,  provides  as  follows : 

"The    complaint    must     contain     ....     a     plain    and     concise 
statement  of  the  facts,  constituting  each   cause  of  action,   without  un- 
necessary repetition."  "' 
Substantially  similar  language  is  found  in  other  codes.  ^    In  the  new  Civil 

^California  Packing  Corp.  v.  Kelly  Storage,  etc.  Co.  (1920)  228  N.  Y.  49,  126 
N.  E.  269. 

'Fulton  V.  Varney  (1907)  117  App.  Div.  572,  575,  102  N.  Y.  Supp.  608;  Neu- 
kirch  V.  McHugh  (1914)   165  App.  Div.  406,  409,  150  N.  Y.  Supp.  1032. 

^  St.  Lawrence  Co.  Nat.  Bank  of  Canton  v.  Watkins  (1912)  153  App.  Div.  551, 
553,  138  N.  Y.  Supp.  116. 

*  "Valuable  consideration"  is  a  "conclusion  of  law,"  Leach  v.  Rhodes  (1874)  49 
Ind.  291  ;  it  is  an  allegation  of  the  issuable  fact,  Pomeroy,  Code  Remedies  (4th  ed. 
1904)  562,  and  cases  there  cited. 

^Kean  v.  Mitchell  (1865)  13  Mich.  207;  Stone  v.  White  (Mass.  1857)  8  Gray 
.^^89.     It  was,  however,  sufficient  after  verdict.     Kean  v.  Mitchell,  supra. 

•  The  movement  goes  back  to  1848,  in  New  York. 
'Sec.  481.     The  italics  are  those  of  the  present  writer. 

'Calif.,  Code  Civ.  Proc.  (Deering,  1909)  §  426;  Mo.  Rev.  Stat.  (1909)  §  1794; 
Federal  Equity  Rule  25.    Cf.  English  Order  19,  rule  2. 
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Practice  Act  of  New  York,  which  was  to  take  eflFect  on  the  fifteenth  of 
April  of  the  present  year,  the  matter  is  put  as  follows :  ^ 

"Every'  pleading  shall  contain  a  plain  and  concise  statement  of  the 
material  facts,  without  unnecessary  repetition,  on  which  the  party  plead- 
ing relies,  but  not  the  evidence  by  which  they  are  to  be  proved." 

These  provisions  at  first  sight  seem  simple,  and  probably  the  men 
who  first  drew  them  so  believed.  That  the  simplicity  is  not  real,  how- 
ever, becomes  clear  when  one  reads  the  hundreds,  not  to  say  thousands, 
of  decisions  which  have  passed  upon  the  question  whether  in  a  given 
case  the  pleader  has  "stated  the  facts"  in  an  acceptable  manner.  In  many 
cases  he  is  told  that  he  has  pleaded  "evidentiary'  facts"  instead  of  the 
"facts  constituting  the  cause  of  action";  in  many  others  he  is  held  to 
have  stated  merely  '"conclusions  of  law". 

All  this  is  matter  of  common  knowledge.  Where  lies  the  root  of 
the  difficulty?  Primarily,  it  is  believed,  in  the  assumption  that  the  prob- 
lem is  a  simple  one.  that  there  is  some  clear,  easily  drawn  and  scientific 
distinction  between  so-called  "statements  of  evidentiary  facts",  "state- 
ments of  fact",  and  "conclusions  of  law",  whereas  in  truth  there  is  none. 
In  other  words,  as  is  so  often  the  case,  a  failure  to  analyze  carefully  the 
meaning  of  the  terms  used  and  so  to  form  clear  views  as  to  the  con- 
cept for  which  they  stand  is  the  chief  cause  of  the  doubt  and  confusion. 

A\'hen  such  an  analysis  is  made,  it  will  appear  at  once  that  there  is  no 
logical  distinction  between  statements  which  are  grouped  by  the 
courts  under  the  phrases  "statements  of  fact"  and  "conclusions  of  law". 
It  will  also  be  found  that  many,  although  by  no  means  all,  pleadings 
held  bad  because  they  are  said  to  plead  "evidence"  rather  than  "the 
facts  constituting  the  cause  of  action"  or  defense  really  do  nevertheless 
"state"  the  operative  facts  which  the  pleader  will  have  to  prove  at  the 
trial,  but  in  a  form  different  from  that  to  which  courts  and  lawyers  are 
accustomed  to  recognize  as  a  proper  method  of  pleading.  ^^ 

Typical  of  the  commonly  prevailing  assumption  of  simplicity  is  the 
statement  by  an  eminent  writer  on  code  pleading  that  under  the  code 
"facts"  are  not  to  be  stated  as  under  the  common  law  system,  i.  e.,  accord- 
ing to  their  "legal  effect",  but  as  they  "really  are" — "dr}-.  naked,  actual 
facts".  ^  1  The  slightest  analysis  will  show  that  probably  no  more  mislead- 
ing, erroneous  and  practically  harmful  statement  could  possibly  be  made; 
that  no  pleading  ever  did  or  ever  will  be  framed  so  as  to  carry  out  such 
a  rule. 

'Sec.  241.  The  slight  change  in  wording  makes  no  material  alteration.  It 
seems  to  be  an  attempt  to  state  more  explicitly  the  rules  established  by  the  deci- 
sions under  the  former  wording. 

"Compare  Hohfeld,  Fundamental  Legal  Conceptions  (1919)  ZZ. 

"  "The  issuable  facts  in  a  legal  action,  and  the  facts  material  to  the  relief  in  an 
equitable  suit,  should  not  only  be  stated  to  the  complete  exclusion  of  the  law  and 
the  evidence,  but  they  should  be  alleged  as  they  actually  existed  or  occurred,  and 
not  their  legal  effect,  force,  or  operation.  This  conclusion  follows  a.'i  an  evident 
corollary  from  the  doctrine  that  the  rules  of  laAv  and  the  legal  rights  and  duties 
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The  facts  of  life  which  compose  the  group  of  "operative  facts"  to 
which  the  law  attaches  legal  consequences  are  always  specific  and  not 
generic.  That  is  to  say,  if  B,  for  example,  "strikes  A  with  a  club",  the 
club  used  is  always  some  specific  club,  different  to  some  extent  from 
any  other  club  in  existence.  It  will  be  of  a  certain  length,  thickness, 
weight,  color,  etc.  Inasmuch  as  in  an  action  for  a  simple  battery  it  will 
be  of  no  importance  ^2  whether  the  club  was  black  or  white,  long  or 
short,  heavy  or  light,  it  is  neither  necessary  nor  desirable  to  specify,  i.  e., 
state  specifically,  what  kind  of  club  was  used ;  ^'^  consequently  we  do  not 
require  the  pleader  to  do  more  than  describe  the  club  generically — "a 
club".  Similarly,  in  an  action  on  the  case  for,  let  us  say,  negligently  in- 
juring the  plaintiff  by  the  operation  of  an  automobile,  the  "operative" 
or  "ultimate"  facts  proved  at  the  trial  will  always  be  specific.  It  will 
appear  that  the  defendant  was  driving  a  particular  kind  of  automobile  at 
some  particular  rate  of  speed,  etc.,  etc.  If  now  a  plaintiff  were  to  state 
the  facts  thus  specifically  in  his  complaint  he  would  doubtless  be  told 
by  the  average  court  that  he  had  "pleaded  his  evidence"  and  not  the 
^'facts  constituting  the  cause  of  action".  ^*  This  would  of  course  be 
erroneous.  ^  ^     What  is  according  to  accepted  notions  the  proper  way  to 

•of  the  parties  are  to  be  assumed,  while  the  facts  only  which  call  these  rules  into 
operation,  and  are  the  occasion  of  the  rights  and  duties,  are  to  be  spread  upon  the 
record.  Every  attempt  to  combine  fact  and  lazv,  to  give  the  facts  a  legal  coloring 
and  aspect,  to  present  them  in  their  legal  bearing  upon  the  issues  rather  than  in 
their  actual  naked  simplicity,  is  so  far  forth  an  averment  of  law  instead  of  fact^ 
<and  is  a  direct  violation  of  the  principle  upon  zvhich  the  codes  have  constructed 
Their  system  of  pleading.  The  peculiar  method  which  prevailed  at  the  common 
law  has  been  fully  described ;  it  was  undoubtedly  followed  more  strictly  and  com- 
pletely in  certain  forms  of  action  than  in  others ;  in  a  few  instances — as  in  a  special 
action  on  the  case — the  declaration  was  framed  in  substantial  conformity  with 
the  reformed  theory.  But  in  very  many  actions,  and  those  in  constant  use,  the 
averments  were  almost  entirely  of  legal  conclusions  rather  than  of  actual  facts. 
The  familiar  allegations  that  the  plaintiff  had  "bargained  and  sold"  or  "sold  and 
•delivered",  that  the  defendant  'was  indebted  to  the  plaintifif,"  or  "had  and  received 
money  to  the  plaintiff's  use"  and  very  frequently  even  the  averment  of  a  promise 
made  by  the  defendant,  may  be  taken  as  familiar  illustrations  from  among  a 
great  number  of  other  similar  phrases  which  were  found  in  the  ordinary  declara- 
tions. Rejecting  as  it  does  the  technicalities,  the  fictions,  the  prescribed  formulas, 
and  the  absurd  repetitions  and  redundancies,  of  the  ancient  common-law  system, 
the  new  pleading  radically  differs  from  the  old  in  no  feature  more  important  and 
essential  than  this,  that  the  allegations  must  be  of  dry,  naked,  actual  facts,  while 
the  rules  of  law  applicable  thereto,  and  the  legal  rights  and  duties  arising  there-^ 
from,  must  he  left  entirely  to  the  courts.  While  this  doctrine  has  been  uniformly 
recognized  as  correct  when  thus  stated  in  an  abstract  and  general  manner,  it  has 
sometimes  been  overlooked  or  disregarded  in  passing  upon  the  sufficiency  and 
regularity  of  particular  pleadings."  (Italics  b}'  the  present  writer.)  Pomeroy,  Code 
Remedies  (4th  ed.  1904)  560,  561. 

"  That  is,  so  far  as  relates  to  showing  that  the  plaintiff  has  a  cause  of  action. 
The  size,  etc..  of  the  club  may  become  of  importance,  however,  in  many  ways :  in 
determining  the  amount  of  damages,  etc. 

"If  the  charge  were  assault  "with  a  deadly  weapon",  the  pleading  at  once 
"becomes,  as  in  some  of  the  criminal  cases,  more  specific  as  to  the  character  of  the 
instrument  used. 

'*McCaughev  v.  Schuette  (1896)  117  Cal.  223,  46  Pac.  666;  see  also  L.  &  N.  R. 
R.  v.  Wolfe  (1882)  80  Kv.  369. 

''See  Illinois  Steel  Co.  v.  Ostrowski  (1902)  194  111.  376,  384,  62  N.  E.  822; 
Omaha  &  R.  Ry.  v.  PVright  (1896)  47  Neb.  886,  66  N.  W.  842. 
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plead  is  merely  a  mode  of  stating  the  facts  generically  rather  than 
specifically,  i^" 

It  must  of  course  be  recognized  that  at  times  a  pleader  really  does 
err  by  "pleading  evidence",  i.  c,  by  stating,  generically  or  specifically, 
facts  which  do  not  form  part  of  the  group  of  operative  facts,  but  are 
merely  facts  from  which  by  some  process  of  logical  inference  the  ex- 
istence of  the  operative  facts  can  be  inferred.  More  often,  however,  the 
"error"  consists  merely  in  pleading  the  operative  facts  more  specifically 
than  is  usual. 

So  much  for  the  cases  involving  the  distinction  between  pleading 
"evidence"  and  "ultimate  facts".  Let  us  now  examine  "conclusions  of 
law".  The  first  thing  noticed  upon  analysis  is  that  a  so-called  "con- 
clusion of  law"  is  a  generic  statement  which  can  be  made  only  after 
some  legal  rule  has  been  applied  to  some  specific  group  of  operative  facts. 
Consider,  for  example,  a  statement  in  a  pleading  that  "defendant  owes 
plaintiff  $500".  Standing  by  itself  in  a  pleading  this  is  usually  treated 
as  a  mere  "conclusion  of  law".  It  can,  however,  be  made  only  when 
one  knows  certain  facts  and  also  the  applicable  legal  rule.  It  is,  in  fact, 
the  conclusion  of  a  logical  argument :  Whenever  certain  facts,  a,  b,  c, 
etc.,  exist,  B  (defendant)  owes  A  (plaintiff)  $500;  facts  a,  b,  c,  etc., 
exist :  therefore  B  owes  A  $500.  This  being  so,  when  the  bare  statement 
is  made  that  "B  owes  A  $500"  we  may,  if  we  wish,  regard  it  as  a  state- 
ment in  generic  form  that  all  the  facts  necessary  to  create  the  legal  duty 
to  pay  money  described  by  the  word  "owe"  are  true  as  between  A  and  B. 
In  dealing,  for  example,  with  misrepresentation,  such  statements  are  more 
often  than  otherwise  regarded  in  exactly  this  way.  The  same  state- 
ment may,  however,  under  proper  circumstances  be  merely  a  statement 
as  to  the  law  applicable  to  facts  given  or  known,  and  so  be  purely  a  state- 
ment of  a  "conclusion  of  law".  This  is  clearly  brought  out  in  the  follow- 
ing illuminating  statement  by  Jessel,  M.  R.,  in  Eagleiield  v.  Marquis  of 
Londonderry^^ 

"A  misrepresentation  of  law  is  this :  when  you  state  the  facts,  and 
state  a  conclusion  of  law,  so  as  to  distinguish  between  facts  and'  law. 
The  man  who  knows  the  facts  is  taken  to  know  the  law ;  but  when  yoii 
state  that  as  a  fact  which  no  doi>bt  involves,  as  most  facts  do,  a  conclu- 
sion of  law,  that  is  still  a  statement  of  fact  and  not  a  statement  of  law. 
Suppose  a  man  is  asked  by  a  tradesman  whether  he  can  give  credit  to  a 
lady,  and  the  answer  is  'You  may,  she  is  a  single  woman  of  large  fortune'. 
It  turns  out  that  the  man  who  gave  that  answer  knew  that  the  lady  had 
gone  through  the  ceremony  of  marriage  with  a  man  who  was  believed 
to  be  a  married  man,  and  that  she  had  been  advised  that  that  marriage 
ceremony  was  null  and  void,  though  it  had  not  been  declared  so  by  any 
Court,  and  it  afterwards  turned  out  they  were  all  mistaken,  that  the  first 
marriage  of  the  man  was  void,  so  that  the  lady  was  married.     He  does 

"*  However,  the  defendant  could  usually  ask  for  a  bill  of  particulars  and  thus 
obtain  more  specific  information  as  to  the  nature  of  the  plaintiff's  case. 
"  (1876)  L.  R.    4  Ch.  D.  693,  702. 
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not  tell  the  tradesman  all  these  facts,  but  states  that  she  is  single.  That 
is  a  statement  of  fact.  If  he  had  told  him  the  whole  story,  and  all  the 
facts,  and  said,  'Now,  you  see,  the  lady  is  single',  that  would  have  been  a 
misrepresentation  of  law.  But  the  single  fact  he  states,  that  the  lady  is 
unmarried,  is  a  statement  of  fact,  neither  more  nor  less ;  and  it  is  not  the 
less  a  statement  of  fact,  that  in  order  to  arrive  at  it  you  must  know  more 
or  less  of  the  law. 

There  is  not  a  single  fact  connected  with  personal  status  that  does 
not,  more  or  less,  involve  a  question  of  law.  If  you  state  that  a  man  is 
the  eldest  son  of  a  marriage,  you  state  a  question  of  law,  because  you  must 
know  that  there  has  been  a  valid  marriage,  and  that  that  man  was  the 
first-born  son  after  the  marriage  or,  in  some  countries,  before.  Therefore, 
to  state  it  is  not  a  representation  of  fact  seems  to  arise  from  a  confusion 
of  ideas. 

It  is  not  the  less  a  fact  because  that  fact  involves  some  knowledge  or 
relation  of  law.  There  is  hardly  any  fact  which  does  not  involve  it.  If 
you  state  that  a  man  is  in  possession  of  an  estate  of  £10,000  a  year,  the 
notion  of  possession  is  a  legal  notion,  and  involves  knowledge  of  law ; 
nor  can  any  other  fact  in  connection  with  property  be  stated  which  does 
not  involve  such  knowledge  of  law.  To  state  that  a  man  is  entitled  to 
£10,000  Consols  involves  all  sorts  of  law." 

Coming  now  to  the  rules  of  pleading  as  they  actually  exist:  it  is  as 
true  in  code  pleading  as  it  was  in  pleading  at  common  law  that  a  very 
large  portion  of  the  accepted  methods  of  statement  are  in  this  form,  and 
are  not  statements  of  "dry,  actual  fact",  unmixed  with  "conclusions  of 
law".  To  demonstrate  the  truth  of  this  requires  only  the  briefest  ex- 
amination of  one  or  two  typical  cases. 

In  an  early  case  in  California  the  complaint  alleged  that  "the  said 
plaintiflfs  are  the  owners  in  fee  as  tenants  in  common,  and  have  the  lawful 
right  and  are  entitled  to  the  possession"  of  the  described  premises,  and 
that  "the  said  defendants  wrongfully  entered  upon  and  are  now  in  the 
wrongful  and  unlawful  possession  of  said  ])remises.  and  wrongfully  and 
unlawfully  withhold  the  possession  thereof  from  said  plaintiffs".^ ''^ 

On  demurrer  this  was  held  a  sufficient  statement  of  the  "ultimate 
facts".  The  statement  that  the  plaintiffs  "are  owners  in  fee  as  tenants  in 
common"  obviously  is  of  the  kind  under  discussion  and  can  be  made  only 
by  one  who  knows  the  law  as  well  as  the  non-legal  facts  involved. 
Since  the  facts  are  not  otherwise  given,  however,  it  is  properly  treated 
as  a  generic  statement  of  the  facts,  i.  e.,  an  assertion  that  some  group 
of  facts,  physical  and  mental,  does  exist  which  confers  the  "title"  as 
described  upon  the  plaintiff.  The  only  real  question  is,  whether  it  is 
desirable  to  have  a  more  specific  description  of  the  facts  upon  which  the 
plaintiff  relies.  So  of  all  the  other  statements  in  the  complaint  under 
discussion :  each  and  every  one  really  involves  "conclusions  of  law". 
Nevertheless,  similar  statements  are  generally  regarded  as  sufficient. 
On  the  other  hand,  if  the  statement  is  put  in  a  still  more  generic  form,  as, 
for  example,  that  "the  plaintiff  is  lawfully  entitled  to  the  possession"" 

^'  Payne  v.  Treadwell  (1860)  16  Cal.  220. 
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of  certain  land,  it  will  probably  be  condemned  as  "a  mere  conclusion  of 
law".  Obviously,  however,  the  only  difference  is  that  this  latter  state- 
ment is  less  specific  than  the  other  statements  which  are  held  sufficient.  ** 
It  must  not  be  overlooked  that  occasionally  a  court  shows  that  it 
senses,  at  least  vaguely,  the  fact  that  the  only  real  difference  between 
the  two  classes  of  statements  is  the  one  here  pointed  out,  i.  e.,  as  to  the 
degree  of  generality  or  particularity  with  which  the  facts  are  stated. 
For  example,  in  the  case  of  Payne  v.  Treadivell,  cited  above,  the  court 
said :  "A  more  particular  statement  of  'the  circumstances'  is  not  necessary 
under  our  system  of  practice."  A  clearer  recognition  of  the  true  nature 
of  the  problem  is  found  in  the  following  passage  from  the  opinion  of 
Mitchell,  J.,  in  Clark  v.  C.  M.  &  St.  P.  Ry.,  i»  in  which  it  was  held  that 
it  was  sufficient  in  an  action  for  injuries  negligently  inflicted  to  allege 
that  the  acts  were  done  "negligently" : 

"It  is  urged  that  it  is  not  sufficient  to  allege  that  an  act  was  done 
negligently  or  carelessly ;  that  this  is  merely  a  conclusion  of  law,  and  not 
a  statement  of  an  issuable  fact :  that  the  physical  facts  constituting 
the  negligence  must  be  alleged.  It  is.  of  course,  an  elementary  rule  of 
pleading  that  facts,  and  not  mere  conclusions  of  law,  are  to  be  pleaded. 
But  this  rule  does  not  limit  the  pleader  to  the  statement  of  pure  matters 
of  fact  unmixed  with  any  matter  of  law.  -When  a  pleader  alleges  title  to 
or  ownership  of  property,  or  the  execution  of  a  deed  in  the  usual  form, 
these  are  not  statements  of  pure  facts.  They  are  all  conclusions  from  cer- 
tain probative  or  evidential  facts  not  stated.  They  are  in  part  conclusions 
of  law  and  in  part  statements  of  facts,  or  rather  the  ultimate  facts  drawn 
from  these  probative  or  evidential  facts  not  stated ;  yet,  these  forms 
are  universally  held  to  be  good  pleading.  Some  latitude  therefore  must 
be  given  to  term  'facts'  when  used  in  a  rule  of  pleading.  It  mu'^t  of 
necessity  include  many  allegations  which  are  mixed  conclusions  of  law 
and  statements  of  facts,  otherwise  pleadings  would  become  intolerably 
prolix,  and  mere  statements  of  the  evidence.  Hence,  it  has  become  a 
rule  of  pleading  that  while  it  is  not  allowable  to  allege  a  mere  conclusion 
of  law  containing  no  element  of  fact,  yet  it  is  proper,  not  only  to  plead 
the  ultimate  fact  inferable  from  certain  other  facts,  but  also  to  plead  any- 
thing which,  according  to  the  common  and  ordinary  use  of  language, 
amounts  to  a  mixed  statement  of  facts,  and  of  a  legal  conclusion.  It 
may  not  be  possible  to  formulate  a  definition  that  will  always  describe 
what  is  a  mere  conclusion  of  law.  so  as  to  distinguish  it  from  a  pleadable, 
ultimate  fact,  or  that  will  define  how  great  an  infusion  of  conclusions  of 
law  will  be  allowed  to  enter  into  the  compo  ition  of  a  pleadable  fact. 
Precedent  and  analog}-  are  our  only  guides.  And  it  is  undoubtedly  true 
that  there  will  be  found  a  want  of  entire  judicial  harmony  in  the  adjudi- 
cated cases  as  to  what  are  statements  of  fact  and  what  are  mere  con- 
clusions of  law.  And  in  holding  one  class  of  inferences  as  facts  to  be 
pleaded,  and  another  as  conclusions  of  law  to  be  avoided,  courts  may  have 
been  often  governed  more  by  precedent  than  by  a  substantial  difference  in 

"In  Gladwin  v.  Stehh'ms  (1852)  2  Cal.  103,  such  an  allegation  was  held  <iuffi- 
cient,  but  this  view  was  abandoned  in  later  cases.  Payne  v.  Treadwell  (1860) 
16  Cal.  220. 

"(1881)  28  Minn.  69,  71. 
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principle.  Rut  it  has  been  quite  g-enerally  held  that  the  question  of  negli- 
gence in  a  particular  case  is  one  of  ming-led  law  and  fact ;  that  when 
we  speak  of  an  act  as  negligent  or  careless,  according  to  the  common  use 
of  language,  we  state,  not  simply  a  conclusion  of  law,  but  likewise  state 
an  ultimate  fact  inferable  from  certain  other  facts  not  stated." 

It  will  be  readily  seen  that  even  this  discussion,  good  as  it  is,  is 
open  to  criticism,  for  it  fails  to  recognize  clearly  that  many  of  the  state- 
ments rejected  as  "mere  conclusions  of  law  containing  no  element  of 
fact"  are  in  reality  just  as  much  "mixed  statements  of  fact  and  a  legal 
conclusion"  as  are  the  statements  which  are  accepted  as  sufficient,  and 
that  the  only  basis  for  their  rejection  is  that  they  are  regarded  as  not 
sufificiently  specific.  It  also  confuses  "statements  of  evidence"  with  what 
are  really  statements  of  the  "ultimate  facts"  but  in  specific  rather  than 
in  generic  form. 

Consider  another  example.  It  is  commonly  held  that  after  alleging 
in  proper  form  that  a  bond  was  executed  and  delivered  to  one  X,  it  is  a 
"mere  conclusion  of  law"  to  state  that  the  plaintiflf  is  "now  the  legal  owner 
of  the  said  bond".  2">  Clearly  this  is  an  assertion  in  generic  form  that  all 
the  necessary  facts  exist  to  confer  ownership  of  the  bond  upon  the  plain- 
tiff, and  the  only  real  reason  that  can  be  given  for  rejecting  it  as  insuffi- 
cient is  that  it  is  too  general,  ^i 

Under  the  system  of  pleading  at  common  law  the  degree  of  par- 
ticularity or  generality  which  it  was  permissible  to  employ  in  alleging 
facts  had  been  established  by  judicial  decision  or  rule  of  court  22  so 
definitely  that  an  intelligent  attorney  who  knew  what  his  case  was  really 
about  could  ordinarily  go  wrong  only  with  difficulty.  Indeed,  in  many 
cases  such  great  generality  was  allowed  that  the  pleadings  failed  to  a 
large  extent  to  do  their  work.  How  specific  or  how  generic  statements 
in  a  pleading  may  and  must  be  can  obviously  not  be  settled  by  mere  logic, 
but  according  to  notions  of  fairness  and  convenience.  The  pleading 
should  give  the  adversary  and  the  court  reasonable  notice  of  the  real 
nature  of  the  claim  or  defense ;  nothing  more  should  be  required.  Clearly 
it  will  be  well,  indeed  necessary,  to  allow  a  pleader  a  certain  amount  of 
latitude  in  choosing  a  more  or  less  generic  or  specific  mode  of  stating 
his  case.  Some  latitude  was  accordingly  permitted  at  common  law  and 
more  is  allowed  under  the  code.  It  is  interesting  in  this  connection  to  note 
that  one  of  the  chief  criticisms  of  the  common  law  system  was  the 
broadly  generic  character  of  the  statements  permitted  in  several  of  the 
common  actions, — trover,  detinue,  ejectment,  and  general  assumpsit,  etc. 
When  this  is  permitted  the  pleadings  necessarily  fail  to  do  their  work 

^ Smith  Y.  Dean  {\%SZ)  \9  Uo.  bZ. 

"  Note  that  one  of  the  effects  of  permitting  generic  statements  is  that  the 
specific  facts  which  are  proved  at  the  trial  are  never  really  put  in  issue  hy  the 
pleadings.    Cf.  Hohfeld,  Fundamental  Legal  Conceptions  (1919)  33. 

"  The  Hilary  Rules  of  1834,  for  example,  required  pleas  generally  to  be  far  less 
generic  in  form  than  had  been  previously  allowed. 


STATEMENTS  OF  FACT  IN  CODE  PLEADING  423 

properly  in  giving  fair  notice  of  the  claim  or  defense  to  the  court  and  the 
opposite  party.  ^^ 

Upon  the  adoption  of  the  reformed  procedure,  which  swept  away 
the  common  law  forms  and  precedents  and  substituted  only  the  abstract 
statement  that  the  "facts"  were  to  be  stated  in  "plain  and  concise  lan- 
guage", it  was  inevitable,  as  the  foregoing  analysis  shows,  that  a  period 
of  chaos  and  confusion  should  follow.  As  we  have  seen,  the  error  lay 
in  assuming,  as  did  Pomeroy,  that  a  pleading  could  recite  physical  and 
mental  facts  "as  they  actually  happened"  without  any  intermixture  of 
"legal  conclusions".  Because  of  the  ambiguity  of  this  general  requirement 
of  the  code  it  became  necessary  once  more  to  build  up  by  judicial  de- 
cision standards  of  particularity  and  generality.  "Precedent  and  analogy" 
were  the  only  guides ;  without  those,  the  pleader  and  the  courts  were  left 
to  blaze  new  paths  through  a  trackless  wilderness.  2* 

Had  the  framers  of  the  earliest  codes  of  simplified  procedure  real- 
ized the  true  nature  of  the  pleader's  problem,  nearly  all  the  chaos  and  con- 
fusion could  have  been  obviated  by  the  adoption,  preferably  by  rule  of 
court,  of  a  series  of  forms  which  would  be  regarded  as  sufficient,  covering 
all  the  more  common  actions.  ^5  This  was  done  in  an  occasional  juris- 
diction with  the  result  that  pleaders  found  the  use  of  the  reformed  system 
relatively  simple  and  easy.  ^^  If^  as  seems  probable,  the  fundamental  out- 
lines of  code  pleading  are  to  be  retained,  it  is  highly  desirable  that  in  each 
jurisdiction  a  set  of  forms  be  adopted.  Obviously  this  task  should  be  dele- 
gated to  the  highest  court  in  the  state,  so  that,  as  experience  shows  the  need 
for  the  alteration  of  old  forms  or  the  adoption  of  new,  changes  may  be 
made  easily  and  quickly,  and  without  recourse  to  the  legislature.  When 
and,  it  is  believed,  only  when  a  set  of  officially  recognized  forms  is  at  the 
disposal  of  pleaders  can  we  expect  to  do  away  with  useless  litigation  of 
the  kind  exemplified  in  the  case  which  forms  the  text  of  the  present  dis- 
cussion. 

Walter  Wheeler  Cook 
Columbia  Law  School 

"  See  supra,  footnote  22. 

"  No  attempt  has  been  made  to  discuss  the  desirability  of  doing  away  with  the 
code  requirement  that  the  "facts  constituting  the  cause  of  action"  be  S'tated  and 
substituting  a  more  vague  requirement,  as  suggested,  for  example,  by  Professor 
Clarke  B.  Whittier  in  his  discussion  of  Xoticc  Pleading  in  (1918)  31  Harvard  Law 
Rev.  501.  The  American  Judicature  Society  after  careful  study  has  apparently  de- 
cided that  it  is  not  wise  to  attempt  to  change  substantially  the  present  code  re- 
quirement in  this  res^pect.  See  their  Bulletin  XIII.  With  this  view  the  present 
writer  fully  agrees. 

"  But  not  required.  It  is  often  overlooked  that  the  use  of  the  common-law  forms 
was  to  some  extent  not  absolutely  required  by  the  rules  of  common  law  pleading. 

"The  first  Connecticut  simplified  Practice  Act  (1879)  was  supplemented  by 
orders,  rules  and  forms  prescribed  by  the  judges  of  the  Superior  Court.  The  Act 
itself  and  the  supplementary  orders,  rules  and  forms  were  prepared  by  a  commission. 
The  commission,  in  a  Prefatory  Note  to  its  report,  stated  that  the  forms  were 
"desiamed  to  guide,  not  to  hamper,  the  profession",  and  that  other  forms  were  per- 
missible. For  further  information,  see  the  Prefatory  Note  to  the  official  Connecticut 
Practice  Book  of  1908. 
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In  order  that  investigation  may  be  made  in  a  logical  and  scientific 
manner  to  determine  whether  a  person  non  compos  mentis  may  or  may 
not  be  capable  in  the  eye  of  the  law  of  entering  into  a  contract,  it  has  been 
deemed  convenient,  as  a  necessary  preliminary,  to  set  out  shortly  certain 
of  the  leading  principles  of  the  English  law  of  contract. 

In  innumerable  legal  decisions  and  in  the  works  of  the  great  text- 
writers  it  has  been  asserted  that  the  general  theory  of  English  law  in 
regard  to  acts  done  and  contracts  made  by  parties  which  affect  their 
rights  and  interests  is  that  in  all  cases  there  must  be  a  free  and  full  con- 
sent in  order  to  bind  the  parties.  The  existence  of  a  free  and  full  con- 
sent is  insisted  upon :  moreover,  the  consent  must  be  an  act  of  reason  ac- 
companied by  due  deliberation,  the  mind  weighing,  as  in  a  balance, 
the  good  and  evil  on  each  side,  ^  It  has  been  observed  by  a  celebrated 
jurist  2  that  every  true  consent  implies  three  things — first,  a  physical 
power;  secondly,  a  moral  power;  and  thirdly,  a  serious  and  free  use 
of  both  powers.  In  dealing  with  perfect  obligations  Grotius  says:  "Quod 
auteni  fit  animo  non  delibcrato  id  nos  quoqiic  ad  vim  obligandi  non  credi- 
miis  per  tine  re".  ^ 

Pothier  says :  "A  contract  is  a  particular  kind  of  agreement  and  an 
agreement  is  the  consent  of  two  or  more  persons  to  form  some  engage- 
ment, or  to  rescind  or  to  modify,  an  engagement  already  made.  Duorum 
vel  pliiriuni  in  idem  placitnm  consensus."  *  The  essence  of  contract 
consists  in  consent;  it  follows  therefore  that  a  person  must  be  capable 
of  giving  his  consent  and,  consequently,  must  have  the  use  of  his  reason 
in  order  to  be  able  to  contract. 

In  Austin's  notes  of  his  undelivered  lectures  he  says  that  the  consent 
of  the  parties  is  of  the  essence  of  a  contract.  ^  Sir  Frederick  Pollock  ^ 
and  Sir  J.  W.  Salmond  '^  are  equally  definite  as  to  the  importance  of  real 
■consent.  Holland  says  that  an  obligatory  contract  is  the  union  of  two 
or  more  parties  in  an  accordant  expression  of  will,  with  the  object  of 
•creating  an  obligation  between. them.  *    The  same  writer  says  that  a  luna- 

^  Story,  Equity  Jurisprudence  (3rd  Eng.  ed.  1920)  §  222. 

"Pufendorf,  De  Jure  Naturae  et  Gentium  (1734)  bk.  3,  c.  6,  S.  3,  Barbeyrac's 
note  1. 

"De  Jure  Belli  ac  Pads  (1646)  lib.  II,  cap.  XI,  s.  IV,  3. 
*  Pothier,  Obligations  (Evans'  ed.  1806)  3. 
'2  Jurisprudence  (3rd  ed.  1869)  939  et  seq. 
'Principles  of  Contract  (8th  ed.  1911)  2-5. 
'Jurisprudence   (3rd  ed.  1910)   c.  XVI. 
"Jurisprudence  (12th  ed.  1916)  258. 
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tic  can  perform  no  juristic  act  because  he  has  no  capacity  for  wiUing:  and 
that  lunatics,  though  capable  of  holding  property,  are,  strictly  speaking, 
incapable  of  any  legal  act.  ®  Grotius  says  in  effect  that  no  promise  is 
binding  unless  the  person  who  made  it  has  liberty  to  choose  for  himself, 
and  understanding  to  direct  him  in  his  choice.  Without  these  faculties 
of  liberty  and  understanding,  he  is  no  moral  agent,  or  is  not  capable  of 
doing  an  act  so  as  to  produce  any  moral  effect  by  it.  Upon  this  account 
the  promises  of  infants,  idiots  and  madmen  are  not  binding:  such  per- 
sons are  not  moral  agents  and  are  therefore  unable  to  do  any  valid 
act.  ^^  He  adds  that  the  use  of  reason  is  the  first  requisite  to  constitute 
the  obligation,  or  i^nculum  juris,  of  a  promise,  which  a  lunatic,  idiot,  and 
an  infant  are  consequently  incapable  of  making:  '^Primum  requiritur  iistis 
rationis:  ideo  et  furiosi  et  amentis  et  infantis  nulla  est  promissio".  ^^ 

A  typical  example  of  the  conflicting  statements  made  by  the  text- 
writers  is  to  be  found  in  the  fact  that  the  learned  author  of  Leake  on 
Contract  ^^  says  without  qualification  that  a  person  may  be  mentally 
afflicted  to  such  a  degree  as  to  be  incapable  of  understanding  an  agreement, 
and,  consequently,  incapable  of  binding  himself  by  contract.  He  refers 
as  his  authorities  to  Ball  v.  Mannim,^^  Blackford  v.  Christian  ^^  and  to 
Jenkins  v.  M orris.  ^^  On  the  same  page  he  quotes  the  decision  in  the 
Imperial  Loan  Co.  v.  Stone  ^^^  which  is  an  important  qualification  of  his 
first  statement.  (In  Ball  v.  Mannitn,  the  House  of  Lords  approved  the 
declaration  of  the  judge  in  the  Court  below  that  both  of  the  parties  to  a 
valid  contract  must  be  capable  of  understanding  and  acting  in  the  or- 
dinar}'  affairs  of  life.) 

Xow  a  contract  is  a  voluntary  agreement  which  w-ill  be  recognized 
and  enforced  by  law  and,  in  order  to  create  an  agreement,  there  must  be 
consent  of  parties :  such  consent,  may  be  either  expressed  or  implied  from 
conduct.  In  other  words,  there  must  be  duorum  pluriumve  in  idem 
placitum  consensus.  Moreover,  the  two  essential  elements  in  consent  are 
that  it  must  be  free  and  that  it  must  be  intelligent.  Consent  cannot  be 
given  where  one  of  the  parties  is  without  an  intelligent  mind;  therefore, 
m  strict  legal  theorj',  a  lunatic  cannot  give  consent;  and,  consequently, 
he  cannot  enter  into  a  contract.  This  conclusion  is  precisely  the  deduction 
expressed  by  the  maxims  of  the  Roman  Law  cited  below.  That  the 
jurists  applied  the  deduction  logically  and  consistently,  is  made  clear 
by  Sohm,  who  states :  "by  Roman  law  a  lunatic  cannot  even  buy  a  loaf 
for  himself,  though  he  have  money  to  pay  for  it"  :^^  that  is  to  say,  no- 
obligation  would  be  created. 

*  Ibid.  pp.  110,  354,    (at  least  in  the  Roman  Law.) 

"  See  De  Jure  Belli  ac  Pads  (1646)  lib.  II,  cap.  XI,  s.  V. 

''Ibid.  "(6th  ed.  1912)  415. 

"  (1829)  3  Bli.  (n.  s.)  1. 

"  (1829)  1  Knapp.  P.  C.  73. 

"  (1880)  L.  R.  14  Ch.  D.  674. 

"•  (1847)  16  M.  &  W.  877. 

"Institutes  (1841)   s.  45. 
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In  the  case  of  a  lunatic,  however,  it  is  manifest  that  it  may  happen 
that  the  intellectual  faculties  are  so  obscured  and  the  judgment  so  disor- 
dered that  the  agreement  which  is  the  foundation  of  the  contract  cannot 
have  taken  place,  and.  there  being  no  contract,  there  will  be  no  primary 
obligation,  and  therefore  no  liability  to  a  secondary  one.  In  the  Institutes 
of  Justinian  ^"  it  is  declared  that  "Puriosus  nullum  negotium  gercre  potest, 
quia  non  intelligit  quod  agit".  Bracton  and  the  author  of  Fleta  use 
similar  language  in  their  works  when  dealing  with  this  subject.  Thus, 
for  example,  Bracton  writes  "furiosus  autcm  stipulari  non  potest,  nee 
aliquod  negotium  gerere,  quia  non  intelligit  quod  agit".  ^^ 

The  law  as  stated  by  Bracton  and  by  the  author  of  Fleta  was  ap- 
proved by  the  Court  of  Appeal  as  recently  as  in  1890  in  the  case  of 
Re  Rhodes,  Rhodes  v.  Rhodes,  ^^  where  it  was  stated  that  there  cannot 
be  a  contract  by  a  lunatic.  While  it  is  true  that  in  this  case  the  question 
for  the  decision  of  the  Court  was  whether  or  not  a  lunatic  could,  in  cer- 
tain circumstances,  be  said  to  have  entered  into  an  implied  contract,  it  is 
interesting  to  note  that  in  the  opinion  of  the  learned  judges  of  the  Court 
of  Appeal  a  lunatic  was  incompetent  to  make  an  express  contract,  much 
less  an  implied  contract.  The  Court  considered  that  to  use  the  term 
implied  contract  in  respect  of  a  lunatic  was  unfortunate,  and  that  it 
would  be  more  consistent  with  the  principles  of  jurisprudence  to  state 
that  the  circumstances  which  in  the  case  of  a  normal  person  would  give 
rise  to  an  implied  contract,  would  in  the  case  of  a  lunatic  give  rise  to  an 
implied  obligation. 

In  conformity  with  the  above-mentioned  principles,  the  positive  laws 
of  many  countries  have  declared  to  be  invalid  the  contracts  and  voluntary 
acts  {e.  ^.  conveyances)  of  idiots,  lunatics  and  of  other  persons  of  un- 
sound mind.  In  fact,  speaking  generally,  the  law  of  most  civilized  coun- 
tries treats  lunatics  as  wholly  irresponsible  for  their  actions.  In  such 
countries  a  lunatic  is  not  chargeable  at  law  for  his  acts.  He  cannot  com- 
mit a  crime  or  a  tort,  he  cannot  marry,  or  make  a  will,  or  bind  himself 
by  contract,  or  be  a  witness,  or  bring  an  action.  Quoad  haec  omnia  he  is 
regarded  as  standing  precisely  on  the  same  level  as  a  child  below  the 
years  of  discretion.  2'> 

The  following  paragraphs  showing  the  position  in  other  legal  sys- 
tems of  a  lunatic  so  far  as  regards  capacity  in  contract  have  been  in- 
serted by  way  of  commentary  on  the  old  English  doctrine  of  total  incafJa- 
city,  consideration  of  which  follows  in  the  next  section. 

The  Roman  Law  was  quite  clear  and  consistent  upon  the  matters 

"  Book  III,  tit.  19,  s.  8. 

"  Bk.  3,  c.  2,  s.  8. 

"  (1890)  L.  R.  44  Ch.  D.  94. 

""  These  statements  do  not  apply  to  acts  done  by  a  lunatic  during  what  is  termed 
a  "lucid  interval"  {quo  furor  intermissus  est)  for  during  a  lucid  interval — which 
is  always  a  question  of  fact — there  is  no  insanity  at  all;  in  fact,  the  person  in 
question  is  sane  for  the  time  being. 
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referred  to.  It  always  treated  the  ordinary  lunatic  as  being  practically 
in  the  same  position  as  the  infans  pupillus.  The  general  maxims  were 
furor  nulla  voluntas  est  -^  and  furiosus  nullum  ncgotium  gcrere  potest, 
quia  non  intellegit  quod  agat.  22  He  had  even  less  capacity  than  a  pupil 
above  infantia,  because  while  the  latter  could  with  auctoritas  of  his  tutor 
enter  into  any  lawful  contract  and  could,  even  without  it,  be  bound  by 
one  which  was  of  benefit  to  him,  all  contracts  alleged  to  have  been  en- 
tered into  personally  by  a  furiosus  were  totally  null  and  void.  The  un- 
certain duration  of  mental  incapacity  led  the  Romans  to  appoint  a  curator, 
and  not  a  tutor^  to  be  the  guardian  of  the  lunatic.  The  curator  was  in- 
tended to  supply  that  which  the  lunatic  lacked,  vie,  civil  capacity. 

Similarly,  under  the  law  of  Scotland,  following  the  Roman  Law, 
persons  in  a  state  of  "furiosity"  or  of  "idiocy"  are  declared  to  be  incap- 
able of,  or  not  to  be  bound  by,  any  legal  act.  Thus  Lord  Stair  in  his 
Instituti-ons  '■^^  says:  "Neither  infants,  nor  idiots,  nor  furious  persons, 
except  in  their  lucid  intervals,  can  contract". 

The  German  Code,  which  follows  closely  the  Roman  Law,  p'aces 
lunatics  and  infants  exactly  on  the  same  footing.    The  relevant  paragraphs 
are  as  follows :  -^* 
§  104.     Gcschliftsunfahig  ist: 

(1)  JVcr  nicht  das  siebcntc  Lcbensjahr  7oUendet  hat; 

(2)  Wer  sich  in  eiuern  die  freie  Willensbestimmung  ausschlicssenden 
Zustandc  krankhafter  Storung  der  Geistesthdtigkeit  befindet,  sofcrn  nicht 
der  Zustand  seiner  Natur  nach  ein  vori'ibcrgehender  ist; 

(3)  Wer  -n'egen  Geisteskrankheit  entniundigf  ist. 

§  105.     Die  Willcnserkldrung  cines  Gcschaftsunfdhigen  ist  nichtig. 

The  law  of  British  India  is  contained  in  the  Indian  Contract  Act, 
1872,  Sections  11  and  12  of  which  declare  that  contracts  made  by  insane 
or  intoxicated  persons  are  void. 

The  following  statement  of  American  Law  appears  in  a  leading 
American  work :  -■* 

"They  who  have  no  mind  'cannot  agree  in  mind'  with  another ;  and, 
as  this  is  the  essence  of  a  contract,  they  cannot  enter  into  a  contract. 
Mere  mental  weakness  or  inferiority  of  intellect  will  not  incapacitate  a 
person  from  making  a  valid  contract  .  .  .  There  must  be  such  a 
condition  of  insanity  or  idiocy,  as,  from  its  character  or  intensity,  dis- 
ables him  from  understanding  the  nature  and  effect  of  his  acts,  and 
therefore  disqualifies  him  from  transacting  business  and  managing  his 
property:  and  an  adult  person,  although  of  unsound  mind,  can  become 
liable  on  an  implied  contract  for  necessaries." 

If  the  condition  of  lunacy  be  established  by  proper  evidence  under 
proper  process,  the  representatives  and  guardians  of  the   lunatic  may 

^'T>\g.  L.  17,  f.  40. 

"Gaius,  Com.  Ill,  s.  106;  Justinian  I,  iii,  19,  s.  8;  Dig.  bk.  12,  s.  1,  sub-sec.  12. 

**  1-10-13. 

"•1  Planck,  Burgerliches  Ceseisbuch  (1903). 

"  1  Parson,  Contracts  (9th  ed.  1904)  443. 
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avoid  a  contract  entered  into  by  him  at  a  time  when  he  is  thus  found  to 
have  been  a  hmatic,  although  he  seemed  to  have  his  senses,  and  the 
party  dealing  with  him  did  not  know  him  to  be  of  unsound  mind.  But 
this  rule  has  one  important  qualification,  quite  analogous  to  that  which 
prevails  in  the  case  of  an  infant,  and  resting  undoubtedly  on  a  similar 
regard  for  the  interests  of  the  lunatic.  This  is,  that  his  contract  cannot 
be  avoided,  if  made  bona  fide  on  the  part  of  the  other  party,  and  for 
the  procurement  of  necessaries.  This,  as  in  the  case  of  infants,  would 
not  be  restricted  to  absolute  necessaries,  but  would  include  such  things 
as  are  useful  to  him  and  proper  for  his  means  and  station  in  life. 

The  finding  by  a  competent  court  of  the  fact  of  lunacy  and  the  ap- 
pointment of  a  guardian  are  field  to  be  conclusive  proof  of  such  lunacy; 
all  subsequent  contracts  are  void. 

While  the  American  Law  protects  both  infants  and  lunatics  without 
regard  to  the  other  party's  knowledge  or  want  of  knowledge  of  the  in- 
fancy or  of  the  insanity,  it  imjjoses  a  quasi  contractual  duty  upon  infants 
and  lunatics  to  compensate  for  necessaries  supplied  to  them. 

By  the  Austrian  Civil  Code,  whoever  has  not  the  use  of  his 
reason  ...  is  incapable  of  making  or  accepting  a  promise.  (Art. 
865).  Whoever  demands  the  annulment  of  a  contract  for  the  want  of 
consent  must  return  everything  he  has  received  to  his  advantage  in 
consequence  of  such  a  contract.  (Art  877). 

By  the  Chilian  Civil  Code,  persons  of  unsound  mind  are  absolutely 
incapable  of  contracting.  (Art.  1447), 

According  to  French  Law  {Code  Napoleon)  among  those  persons 
declared  to  be  incapable  of  contracting  are  those  in  respect  of  whom  an 
order  for  interdiction  has  l)een  made,  i.  e.  persons  of  full  age  who  are  in 
an  habitual  state  of  imbecility,  of  insanity,  or  of  madness, — even  where 
subject  to  lucid  intervals. 

The  Roman-Dutch  Law,  while  denying  the  capacity  of  an  insane 
person  to  bind  himself  by  contract,  recognizes  the  equity  of  allowing  a 
person  who  has,  in  good  faith,  expended  money  on  behalf  of  a  lunatic, 
to  have  his  expenses  recouped.  In  Molyneux  v.  Natal  Land  &  Colonisa- 
tion Co.  25  it  was  held  by  the  Judicial  Committee  of  the  Privy  Council 
that  a  contract  made  by  an  insane  person  is  void  and  not  merely  voidable, 
quite  apart  from  the  fact  that  the  other  party  did  or  did  not  know  of  the 
existence  of  the  insanity. 

In  the  Middle  Ages — in  the  days  of  the  trade  guilds — when  English 
commerce  was  in  its  infancy,  the  acceptance  of  the  plain  doctrine  of  total 
incapacity,  enunciated  above,  did  not  affect  the  convenience  of  traders ; 
but  when  commerce  began  to  develop  upon  broad  lines,  it  was  felt 
that  a  strict  application  of  the  doctrine  would  operate  unfairly,  inasmuch 
as  it  might  lead  to  practices  which,  if  unhindered,  would  prove  inimical 
not  only  to  the  maintenance  of  justice,  but  also  to  the  development  of 

*=  [1905]  A.  C.  555. 
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trading  and  of  commerce.  The  objections  to  the  old  doctrine — which 
recognized  no  difference  between  one  lunatic  and  another — were  said  to 
be  obvious  to  the  observer  of  human  nature,  and  to  fall  under  four  heads, 
vijs.,  (1)  the  insecurity  of  enjoyment;  (2)  the  encouragement  of  fraud; 
<3)  the  restraint  of  trade;  and  (4)  the  restraint  upon  alienation. 

The  old  doctrine  of  total  incapacity  was  first  attacked  by  an  applica- 
tion of  the  ancient  rule  of  procedure  that  no  n.an  may  stultify  himself 
by  pleading  his  own  incapacity.  It  would  appear,  however,  that  the  old 
rule  was  not  assailed  until  the  reign  of  Edward  III,  for  Britton,  (who" 
wrote  in  the  reign  of  Edward  I)  asserts  that  dum  fuit  non  compos  mentis 
was  at  that  time  a  sufficient  plea  to  avoid  a  man's  own  bond.  ^6  There  is 
also  a  writ  in  the  Register  from  which  it  is  clear  that  it  was  possible  for 
the  alienor  to  recover  lands  aliened  by  him  during  his  insanity.  ^^ 

While  it  is  true  that  the  authority  of  the  rule  was  questioned  in  the 
third  year  of  the  reign  of  Edward  III,  this  attempt  to  modify  it  was 
apparently  unsuccessful,  for  Fitzherbert  several  years  later  (circ.  1534) 
states  that  the  writ  of  dum  fuit  non  compos  mentis  lies  for  the  man  who 
has  aliened  his  land  in  fee  simple,  fee  tail,  for  life  or  for  years  while  he 
was  of  unsound  mind,  ^s  It  is  interesting  to  note,  however,  that  in  the 
reign  of  Elizabeth  it  was  held  upon  tw^  occasions  at  least — once  in  an 
action  of  debt  due  upon  a  bond  -^  and  once  in  an  action  against  an  inn- 
keeper for  the  loss  of  his  guest's  goods,  ^*^  that  a  man  may  not  stultify  him- 
self by  pleading  his  own  incapacity  and  that  Fitzherbert's  statement  was 
not  law. 

Sir  Edward  Coke  quotes  Littleton  ^^  and  the  Year  Books  ^-  as  his 
authorities  for  the  statement  that  the  law  did  not  allow  a  man  to  stultify 
himself  by  pleading  his  own  incapacity  in  order  to  avoid  his  acts  on  the 
ground  of  his  being  non  compos  mentis.  In  Beverley's  case  ^^  the  Court 
accepted  Coke's  statement  of  the  law  as  correct,  and,  on  this  authority, 
refused  to  allow  a  man  to  avoid  an  act  which  he  had  performed  during  his 
insanity.  In  other  words,  the  effect  of  the  decision  in  Beverley's  case  was 
to  make  a  lunatic  absolutely  liable  for  his  alleged  contracts.  The  fact  that 
he  was  or  was  not  so  insane  as  not  to  be  able  to  understand  the  nature  of 
his  act  does  not  appear  to  have  been  considered  by  the  Court,  which  merely 
applied  the  curious  rule  of  procedure  that  a  man  could  not  stultify  himself 
hy  pleading  his  own  insanity. 

In  Beverley's  case  the  Court  seems  to  have  been  so  convinced  of  the 
existence  of  reliable  authority  for  its  judgment,  that  a  resolution  was 

T.  66. 

"  Fol.  228. 

**  Natura  Brevium  202. 

''Stroud  V.  Marshall  (1595)   Cro.  Eliz.  398. 

"  Cross  V.  Andreics  (1599)  Cro.  Eliz.  622. 

"  Co.  Litt..  lib.  2,  cap.  Descents,  fol.  95. 

»  (1461)  39  Hen.  VI,  42  b;  (1331)  5  Edw.  Ill,  70. 
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passed  deciding  also  that  there  should  not  be  any  relief  in  equity.  It  may 
be  observed,  however,  that  the  veto  of  the  Common  Law  judges  was  dis- 
regarded by  the  Court  of  Chancery, 

There  appears  to  have  been  a  tendency  on  the  part  of  the  Common 
Law  judges  of  the  first  half  of  the  Nineteenth  Century  to  follow  the  rule 
approved  in  Beverley's  case  whenever  it  seemed  equitable  to  do  so;  but, 
on  the  other  hand,  they  did  not  hesitate  to  ignore  the  rule  whenever  a 
strict  application  of  it  would  have  been  contrary  to  the  principles  of  natural 
justice.  ^* 

How  conflicting  were  the  authorities  as  to  the  liability  of  lunatics 
for  their  acts  is  well  illustrated  by  reference  to  the  decision  in  Thompson 
V.  Leach  (1690)  •''"'  where  it  was  held  that  the  deed  of  a  lunatic  was  void 
on  the  ground  that  "lunatics,  like  infants,  know  not  how  to  govern  them- 
selves", the  Court  having  declared  that  "the  cases  of  lunatics  and  infants 
go  hand-in-hand  and  that  it  is  incongruous  to  say  that  acts  done  by  per- 
sons of  no  discretion  shall  be  good  and  valid  in  the  law".  On  the  other 
hand.  Lord  St.  Leonards  stated  in  1845  that,  in  his  opinion,  it  was  incon- 
trovertibly  established  that  the  party  himself  could  not,  after  he  had 
recovered  his  senses,  plead  his  lunacy  in  avoidance  of  the  deed.  ^^ 

According  to  the  text-writers,  however,  a  survey  of  the  relevant 
decided  cases  reveals  the  fact  that  the  universal  authority  of  the  doctrine 
that  the  contract  of  a  lunatic  is  void  has  been  gradually  modified  without 
being  expressly  overruled,  •*'  and  that  the  rule  that  no  man  could  stultify 
himself  by  pleading  his  own  incapacity  has  been  modified  to  such  an  ex- 
tent that,  in  the  year  1849,  it  was  held  in  the  case  of  Molten  v.  Camroux  ^s 
and  confirmed  on  appeal  ^^  that  unsoundness  of  mind  is  a  good  defence  to 
an  action  upon  a  contract,  provided  that  due  proof  can  be  given  that  the 
defendant  lacked  capacity  to  contract  and  that  the  plaintifif  either  knew 
it  or  would  have  known  it  if  he  had  exercised  ordinary  care  and  observa- 
tion. 

It  should  be  observed  also  that  before  the  decision  in  Molton  v.. 
Camroux,  the  rule  in  Beverley's  case  ^*^*  had  been  subjected  to  hostile  at- 
tacks by  several  eminent  authorities.  For  instance,  Fonblanque  in  his 
book  on  Equity  states  that  to  adhere  to  the  rule  that  a  man  may  not  plead 
his  own  incapacity  is  in  defiance  of  natural  justice  and  of  the  universal' 
practice  of  the  civilized  world.  ^^  Again,  in  the  case  of  Thompson  v. 
Leach  ^^  it  was  observed  by  Lord  Holt  that  it  was  unaccountable  that  a 
man  should  not  be  able  to  excuse  himself  by  the  visitation  of  heaven. 


**  Yates  V.  Boen  (1739)  2  Str.  1104. 

**  (1689)  3  Mod.  Rep.  301. 

"2  Sugden,  Powers  (1845)   179. 

"  Pope,  Lunacy,  bk.  II,  c.  1. 

"^  (1848)  2  Exch.  487. 

"•(1849)  4  Exch.  17. 
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when  he  might  plead  duress  from  man  to  void  his  own  act ;  Sir  W.  Evans, 
states  that  nothing  could  be  more  absurd  than  this  maxim ;  ^^  while  Mr. 
Justice  Story  expresses  his  disagreement  with  it  in  the  following  terms: 
"how  so  absurd  and  mischievous  a  maxim  could  have  found  its  way  into 
any  system  of  jurisprudence  professing  to  act  upon  civilized  beings  is  a 
matter  for  wonder  and  humiliation".  ** 

In  America  the  doctrine  has  been  repudiated  as  being  contrary  to 
reason  and  to  justice ;  the  American  authorities  sustain  the  principle  that 
lunacy  nullifies  a  contract  and  that  insanity  may  either  be  specially  pleaded 
or  given  in  evidence  under  the  general  issue.  ^'^ 

Although  the  rule  that  a  lunatic  was  bound  by  his  contracts  may 
have  seemed  contrary  to  justice,  it  has  nevertheless,  been  defended  by 
some  English  text-writers  on  the  ground  that  the  rule  worked  well  in 
practice,  as  it  protected  bona  fide  purchasers  and  imported  an  element  of 
certainty  into  the  matter,  which  was  considered  to  be  of  much  utility. 

The  old  rule  having  been  disposed  of,  consideration  will  now  be  given 
to  the  modern  rule. 

THE   MODERN  RULE 

The  modern  rule  as  to  a  lunatic's  capacity  to  enter  into  contracts 
rests  to  a  large  extent  but  not  entirely  upon  the  case  of  Molton  v.  Cam- 
roux.  ^''  where  an  action  was  brought  by  the  administrators  of  an  intestate 
lunatic  to  recover  the  money  paid  by  the  deceased  to  an  assurance  society 
in  respect  of  two  annuities  which  were  determinable  with  his  life.  It 
was  proved  that  the  intestate  was  of  unsound  mind  at  the  date  of  the 
purchase,  but  that  the  transactions  were  fair  and  in  the  ordinary  course 
of  business,  and  that  the  insanity  was  not  known  to  the  society.  The 
lower  court  held  that  the  money  could  not  be  recovered.  Upon  subse- 
quent appeal  to  the  Exchequer  Chamber  the  rule  was  laid  down  in  the 
following  terms : 

".  .  .  the  modern  cases  show,  that  when  that  state  of  mind  was  un- 
known to  the  other  contracting  party,  and  no  advantage  was  taken  of 
the  lunatic,  the  defense  cannot  prevail,  especially  where  the  contract  is 
not  merely  executory,  but  executed  in  the  whole  or  in  part,  and  the  par- 
ties cannot  be  restored  altogether  to  their  original  position."  *~ 

Whether  or  not  this  rule  is,  in  fact,  supported  by  authority  and  by- 
principle  it  is  the  object  of  this  article  to  determine. 

According  to  the  decisions  in  several  old  cases,  every  person  dealing 
with  a  lunatic  with  knowledge  of  his  incaf>acity  is  deemed  to  perpetrate 
upon  him  a  fraud  which  avoids  the  contract.  *^     In  the  existence  of  this 

"2  Pothier.  Obligations  (Evans'  ed.  1806)  note,  App.  3,  p.  25. 

"1  Stor>',  Equitx  Jurisprudence  (14th  ed.  1918)  309. 

"^Mitchell  V.  Kingham  (Mass.  1827)  5  Pick.  431;  Grant  v.  Thompson  4  Conn. 
203,  etc.,  etc. 
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*' Wright  v.  Proud  (1806)  13  Ves.  Jr.  136;  Baxter  v.  Earl  of  Portsmouth 
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legal  presumption  probably  lies  an  explanation  of  the  insistence  by  the 
courts  upon  proof  of  the  other  party's  knowledge  of  the  alleged  lunacy. 
Any  doubt  which  may  have  existed  relative  to  the  present  law  as  to  the 
position  of  a  person  who,  having  recovered  from  his  lunacy,  seeks  to 
avoid  a  contract  entered  into  by  him  while  he  was  of  unsound  mind  is 
said  to  have  been  removed  by  the  decision  of  the  Court  of  Appeal  in 
The  Imperial  Loan  Co.  v.  Stone.  *^  In  this  case  a  promissory  note  had 
been  signed  by  a  lunatic  as  surety,  and  the  statement  of  defense  to  an 
action  in  which  the  lunatic  was  sued  alleged  that  the  defendant  when  he 
signed  the  note  was  so  insane  as  to  be  incapable  of  understanding  what 
he  was  doing,  and  that  the  insanity  of  the  defendant  was  known  to  the 
plaintiffs.  In  the  court  below,  the  jury  were  unable  to  agree  as  to  whether 
or  not  the  plaintiffs  were  cognizant  of  the  lunacy  of  the  defendant,  and 
notwithstanding  this,  the  judge  ordered  judgment  to  be  entered  for  the 
defendant.  The  Court  of  Appeal,  on  the  authority  of  Molton  v.  Cam- 
roux,  ordered  a  new  trial,  holding  that  to  succeed  in  the  defense  of  in- 
sanity to  an  action  in  contract,  it  is  necessary  to  show  that  at  the  time 
of  the  contract  such  insanity  was  known  to  the  plaintiff. 

In  the  judgments  delivered  in  the  Court  of  Appeal  by  Lord  Esher, 
M.  R.,  and  by  Fry,  L.  J.,  many  old  cases  and  authorities  were  reviewed, 
and  it  was  stated  that  there  had  been  grafted  upon  the  old  rule,  (viz., 
that  a  man  could  not  stultify  himself  by  pleading  his  own  incapacity),  the 
exception  that  the  contracts  of  a  person  who  is  non  compos  mentis  may 
be  avoided  when  his  condition  can  be  shown  to  have  been  known  to  the 
plaintiff.  The  Master  of  the  Rolls  in  his  judgment  declined  to  recognize 
that,  in  cases  of  this  sort,  there  existed  any  difference  in  the  law  between 
executed  and  executory  contracts,  and  stated  that  any  suggestion  that 
there  is  a  difference  was  not  supported  by  the  authorities. 

The  principles  of  the  law  of  contract  have  been  set  out  above  which 
must  be  applied  in  order  to  arrive  at  a  satisfactory  conclusion  upon  the 
question  whether  a  lunatic  possesses  capacity  to  enter  into  a  contract. 
Let  us  now  proceed  to  examine  the  authorities  (i.  e.  decided  cases)  upon 
which  the  decision  in  The  Imperial  Loan  Co.  v.  Stone  is  said  to  rest.  The 
Court  of  Appeal  in  dealing  with  The  Imperial  Loan  Co.  v.  Stone  relied 
entirely  upon  Molton  v.  Camroux  where  the  authorities  relied  upon  were 
three  cases,  via.,  Dane  v.  Viscountess  Kirkwall,  ^^  Baxter  v.  Earl  of  Ports- 
mouth, °^  and  Browne  v.  Joddrell.  ^^  Upon  reference  to  the  facts  of  these 
cases,  it  is  evident  that  both  Baxter  v.  Earl  of  Portsmouth  and  Dane  v. 
Viscountess  Kirkwall  were  contracts  for  necessaries,  and  that  the  decision 
in  Broivne  v.  Joddrell  was  based  upon  Baxter  v.  Earl  of  Portsmouth. 

It  would  appear  therefore  that  the  cases  of  Molton  v.  Camroux  and 
of  The  Imperial  Loan  Co.  v.  Stone  were  wrongly  decided,  inasmuch  as 
the  facts  of  these  cases  differ  fundamentally  from  those  of  the  cases  upon 

*"  [1892]  1  Q.  B.  599.  =»  (1838)  8  C.  &  P.  679. 

"  (1826)  5  B.  &  C.  170.  "  (1827)  1  Mod.  &  Mai.  105. 
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which  the  court  relied  as  authority  for  its  decision.     The  facts  of  the 
cases  referred  to  are  as  follows : 

Dane  v.  Viscountess  Kirkwall.  In  this  case  it  was  held  that  in  order 
to  constitute  a  defense  to  an  action  for  use  and  occupation  of  a  house 
(i.  e.  a  necessary)  taken  by  the  defendant  under  a  written  agreement  at 
a  stipulated  sum  per  annum,  it  is  not  enough  to  show  that  the  defendant 
was  a  lunatic,  and  that  the  house  was  unnecessary  for  her,  but  it  must 
be  shown  also  that  the  plaintiff  knew  this  and  took  advantage  of  the  de- 
fendant's situation ;  and,  if  that  be  shown,  the  jury  should  find  for  the 
defendant ;  and  they  cannot,  on  these  facts,  find  a  verdict  for  the  plaintiff 
for  any  sum  smaller  than  that  specified  in  the  agreement.  Patteson,  J., 
says,  ''^  "It  is  not  sufficient  that  it  be  shown  that  Lady  Kirkwall  was  of 
c  unsound  mind,  but  you  must  be  satisfied  that  the  plaintiff  knew  it,  and 
'  took  advantage  of  it."  The  rent  was  exorbitant,  and  evidence  was  given 
,  of  the  knowledge  of  the  plaintiff  that  the  defendant  was  insane.    \'erdict 

was  given  for  the  defendant. 
\  Baxter  v.  Earl  of  Portsmouth.    In  this  case  a  tradesman  supplied  a 

person  with  goods  suited  to  his  station  in  life;  and  afterwards,  by  an 
inquisition  taken  under  a  commission  of  lunacy  that  person  was  found 
to  have  been  lunatic  before  and  at  the  time  when  the  goods  were  ordered 
and  supplied.  It  was  held  that  this  was  not  a  sufficient  defense  to  an 
action  for  the  price  of  the  goods,  since  the  tradesman  at  the  time  when 
he  received  the  orders  and  supplied  the  articles  did  not  have  any  reason 
o  suppose  that  the  defendant  was  a  lunatic. 

Broivne  v.  Joddrell.  This  was  an  action  on  a  contract  for  necessary 
work  and  labour  and  for  goods  sold  and  delivered.  It  was  held  by  the 
Court  of  King's  Bench  that  it  is  no  defense  that  the  defendant  is  of  un- 
sound mind  unless  the  plaintiff  knew  of,  or  in  some  way  took  advantage 
of,  his  incapacity,  in  order  to  impose  upon  him.  Lord  Tenterden,  in 
delivering  judgment  in  this  case,  relied  entirely  upon  Baxter  v.  Earl  of 
Portsmouth,  a  case  of  necessaries.    No  other  authority  was  cited. 

Pollock,  B.,  in  Molton  v.  Camroux  says  that  the  court  in  Baxter  v. 
Earl  of  Portsmouth  laid  down  the  same  rule  as  in  Browne  v.  Joddrell, 
and  that  the  explanation  for  the  court's  doing  this  would  seem  to  lie  in 
the  fact  that  both  were  cases  of  necessaries.  '^^ 

Other  relevant  cases  which  appear  to  have  been  ignored  by  the  court 
in  Molton  v.  Camroux  but  were  referred  to  by  counsel  for  the  defense 
were  as  follows : 

IVilliams  v.  Wentworth.  ^^  This  was  a  case  where  necessaries  having 
been  supplied  to  a  lunatic,  the  court  held  that  the  law  will  in  such  cases 
raise  an  "implied  contract"  against  the  lunatic  or  his  estate.  It  appears 
from  the  judgment  of  the  Master  of  the  Rolls  that  the  "implied  con- 
tract"  raised  by   the  law   is   so  raised  because   a   lunatic   is   incapable 

"  (1838)  8  C.  &  P.  679,  685.        **  (1848)  2  Exch.  502.      "  (1842)  5  Beav.  325. 
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of  contracting.  The  following  words  of  the  Master  of  the  Rolls 
show  that  the  law  supplies  the  capacity  to  contract  which  the  lunatic 
lacks:  "A  debt  is  constituted  by  reason  of  a  contract,  which,  in  such  cases. 
the  law  will  supply   .    .    ."''" 

Howard  v.  Earl  of  Digby.  "'"  In  this  case  the  House  of  Lords  held 
that  a  lunatic  cannot  bind  himself  by  bond  or  by  will ;  a  lunatic  cannot 
release  a  debt  by  specialty ;  neither  can  he  be  a  cognizor  in  a  statute  mer- 
chant, staple,  a  judgment,  warrant  of  attorney,  or  any  other  security.  A 
clear  distinction  was  drawn  by  the  Lord  Chancellor  between  cases  of 
necessaries  and  other  cases. 

In  The  Imperial  Loan  Co.  v.  Slone  two  cases  were  referred  to  where 
the  courts  were  re(|uired  to  determine  whether  the  contract  of  a  drunken 
person  was  void  or  voidable.  It  was  held  in  Mattlic7cs  v.  Baxter  ^'^  that 
the  contract  of  a  drunken  person  is  voidable  only,  /.  e.,  that  it  is  capable 
of  ratification  by  the  drunken  person  when  he  recoxers  his  senses.  Inas- 
much as  in  the  opinion  of  Sir  Fre<lerick  Pollock,  drunken  men  are,  so 
far  as  regards  their  capacity  to  enter  into  valid  contracts,  on  the  same 
footing  as  lunatics,  "''•'  it  is  interesting  to  observe  that  in  Matthews  v. 
Baxter  the  Court  of  Exchequer  followed  the  decision  in  Molton  v.  Caiii- 
roux.  Now,  as  stated  above,  it  was  held  in  this  case  that  the  contract  of 
a  man  too  drunk  to  know  what  he  is  about  is  voidable  only,  and  not  void, 
and  that  such  contract  is  therefore  capable  of  ratification  by  him  when 
he  becomes  sober.  It  was  argued  that  the  court  was  bound  by  Gore  v. 
Gibson,  '"*  where  a  drunken  man's  contract  was  declared  by  the  Exchequer 
to  be  "void  altogether,"  but  the  court  declined  to  be  bound  by  Gore  v. 
Gibson,  and  held  that  the  decision  in  Molton  v.  Camronx  constituted 
authority  for  the  declaration  that  the  contract  of  a  drunken  man  who,  at 
the  time  of  the  contract,  was  inca]:)able  of  understanding  what  he  was 
doing  was  voidable  only  and  (presumably)  only  so  if  the  other  party 
knew  of  the  drunken  man's  donflition. 

In  delivering  judgment  in  Matthews  v.  Baxter,  Pollock,  C.  B.,  said 
that  the  doctrine  referred  to  appears  to  be  in  accordance  with  reason  and 
justice.  He  stated  also  that  in  cases  of  necessaries  sup])lied  for  the  use 
of  a  ])erson  who  is  incapable  of  contracting,  the  law  itself  will  make  a 
contract  for  the  parties.  The  judgment  of  Parke,  P).,  (which  is  similar 
to  that  of  Pollock.  C.  B.),  is  expressed  in  the  following  words: 

"Where  the  party  when  he  enters  into  the  contract  is  in  such  a  state 
of  drunkenness  as  not  to  know  what  he  is  doing,  and  particularly  when 
it  appears  that  this  was  known  to  the  other  party,  the  contract  is  void 
altogether  and  he  cannot  be  compelled  to  perform  it.  A  person  who 
takes  an  obligation  from  another  in  such  circumstances  is  guilty  of  actual 
fraud.    The  modern  decisions  have  qualified  the  old  doctrine  that  a  man 

'^Ibid.  329!  •'  (1834)  2  CI.  &  Fin.  634.  ~  I     " 

^*  (1873)   L.  R.  8  Ex.  132. 

'''Principles  of  Contract  (8th  ed.  1911)  .^4,  95. 

'"  (1845)  13  M.  &\V.  623. 
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shall  not  l>e  allowed  to  allege  his  own  lunacy  or  intoxication,  and  total 
drunkenness  is  now  held  to  be  a  defense;  Yates  v.  Boen'^^,  Cole  v. 
Robhins."^^ 

In  the  judgment  of  Alderson,  B.,  (which  completed  the  unanimity  of  the 
court)  is  expressed  the  opinion  of  that  eminent  judge  that  the  party's  act 
in  making  the  indorsement  upon  the  bill  was  just  the  same  as  if  the  party 
had  written  his  name  upon  the  bill  in  his  sleep,  in  a  state  of  somnam- 
bulism, liramwell,  L.  J.,  was  of  the  same  opinion  as  Baron  Alderson, 
for  in  Drew  v.  Niinn*^'^  he  said:  "If  a  man  l^ecome  so  far  insane  as  to 
have  no  mind,  perhaps  he  ought  to  be  deemed  dead  for  the  purpose  of 
contracting." 

It  should  be  pointed  out  th.al  in  The  Imperial  Loan  Co.  v.  Stone  the 
court  ignored  altogether  the  principle  laid  down  in  /;;  re  Rhodes,  Rhodes 
V.  Rhodes,  "^  vie,  that  even  for  neeessaries  the  liability  of  a  lunatic  was 
based  not  upon  contract  at  all.  but  upon  an  obligation  imposed  by  law 
analogous  to  those  obligations  which  are  raised  in  cases  where  infants 
have  been  sued  for  the  cost  of  necessaries  supplied  to  them. 

It  is  notable  that  in  The  Imperial  Loan  Co.  v.  Stone  the  important 
case  of  In  re  Rhodes  was  not  considered  and  follow^ed.  A  careful  perusal 
of  the  rei)ort  of  this  case  shows  that  the  judge  in  the  court  below  and  the 
judges  in  the  Court  of  Appeal  entertained  no  doubt  that  a  lunatic  could 
not  enter  into  a  contract  because  his  consent  would  be  a  nullity.  ***  The 
words  of  Lord  Langdale,  M.  R.,  in  IVilliams  v.  JJ\vit':corth  ''^  were 
quoted  with  approval.  The  Master  of  the  Rolls  said  that  in  the  case  of 
necessaries  the  law  supplies  that  which  the  lunatic  lacks  and  that  this  rule 
rests  upon  a  far  better  foundation  than  the  rule  that  a  man  shall  not  be 
allowed  to  stultify  himself.  In  the  same  case  the  following  words  of 
Mellish.  L.  J.,  in  Re  Gibson  '■'  were  referred  to  with  approval:  "A  luna- 
tic cannot  contract  for  his  maintenance,  so  w-hoever  maintains  him  be- 
comes a  creditor  by  implied  contract." 

In  the  judgment  of  Cotton,  L.  J.,  in  hi  re  Rhodes,  Rhodes  v. 
Rhodes  ^^  no  doubt  is  left  that  it  was  the  opinion  of  the  court  that  a 
lunatic  could  not  himself  contract  in  express  terms.  Xo  qualification 
was  made  as  to  the  other  party's  knowledge  of  the  lunacy.  Similarly, 
IJndley,  L.  J.,  said: 

".  .  .in  In  re  JVeaver*^'^  a  doubt  was  expressed  whether  there  is 
any  obligation  on  the  part  of  the  lunatic  to  pay.  I  confess  I  cannot  par- 
ticipate in  that  doubt.     I  think  that  that  doubt  has  arisen  from  the  un- 


"  (1738)  2  Str.  1104. 

"  BuIIer,  Lazv  of  Xisi  Prius  (1781)  172. 

"  (1879)  L.  R.  4  Q.  B.  D.  661,  669. 

"(1890)  L.  R.  44  Ch.  D.  94. 

*'  Per  Kay,  T.,  Ibid,  at  p.  98. 

*^  (1842)  '5  Beav.  :^27. 

"  (1871)  L.  R.  7  Ch.  S2. 

"  (1890)  L.  R.  44  Ch.  D.  10.=^. 

"(1882)  L.  R.  21  Ch.  D.  61. r 
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fortunate  terminology  of  our  law,  owing  to  which  the  expression  'implied 
contract'  has  been  used  to  denote  not  only  a  genuine  contract  established 
by  inference,  but  also  an  obligation  which  does  not  arise  from  any  real 
contract,  but  which  can  be  enforced  as  if  it  had  a  contractual  origin. 
Obligations  of  this  class  are  called  by  civilians  obligationes  quasi  ex  con- 
tractu." TO 

It  appears  to  have  been  assumed  that  the  rule  that  a  lunatic  cannot 
enter  into  a  contract  admitted  of  an  exception  in  the  case  of  necessaries: 
whereas,  in  fact,  the  law  does  not  admit  of  an  exception,  but,  in  recog- 
nition of  the  fact  that  a  lunatic  himself  cannot  enter  into  a  contract,  it 
will  raise  a  quasi  contract  or  obligation  for  him,  on  one  of  two  assump- 
tions, vis.,  (1)  that,  if  the  lunatic  were  in  possession  of  his  senses,  he 
would  be  willing  to  pay  the  cost  of  necessaries  supplied  for  his  use; 
(2)  that  inasmuch  as  only  necessaries  have  been  supplied  to  the  lunatic, 
it  is  equitable  that  he  or  his  estate  should  bear  the  cost  thereof. 

The  ratio  decidendi  in  the  cases  cited  above  appears  to  have  been 
based  on  the  mere  fact  that  a  lunatic  is  incapable  of  coming  to  that 
consensus  ad  idem  without  which  no  contract  can  be  formed.  If  this  be 
the  law  as  to  necessaries,  it  applies  with  even  greater  force  to  contracts 
alleged  to  have  been  entered  into  by  a  lunatic  for  purposes  other  than  the 
supply  of  necessaries.  In  other  words,  inasmuch  as  the  law  deems  a  luna- 
tic incapable  of  contracting  even  for  necessaries,  and  accordingly,  raises 
an  obligation  for  him,  it  would  seem  to  follow,  a  fortiori,  that  in  the  case 
of  goods  or  services  which  are  not  necessaries,  a  lunatic  is  incapable  of 
binding  himself  by  contract. 

Further,  it  will  be  observed  also  that  in  none  of  the  above-mentioned 
systems  of  foreign  law  is  it  necessary  that  the  person  dealing  with  the 
lunatic  must  be  aware  of  the  insanity  in  order  to  render  the  contract  void. 
In  the  Common  Law  of  England,  however,  by  the  decision  in  The  Imperial 
Loan  Co.  v.  Stone,  an  exception  to  this  universal  doctrine  of  incapacity 
seems  to  have  been  established,  inasmuch  as  insane  persons  are  declared 
to  be  bound  by  their  contracts,  unless  the  other  parties  to  such  contracts 
knew  or  had  reason  to  believe  that  the  lunacy  existed. 

It  is  remarkable  that  in  the  judgment  of  the  court  in  The  Imperial 
Loan  Co.  v.  Stone  no  reference  is  made  to  the  character  or  degree  of  the 
insanity,  and  that  both  in  Molt  on  v.  Camroux  and  in  The  Imperial  Loan 
Co.  V.  Stone  not  only  was  the  question  of  incapacity  ignored  by  the  court, 
but  no  regard  was  had  to  the  analogy  as  to  capacity  and  consent  which 
exists  between  contracts  of  marriage — into  which  a  lunatic  may  not  enter 
— and  ordinary  contracts. 

In  the  three  judgments  delivered  in  the  Court  of  Appeal  in  The 
Imperial  Loan  Co.  v.  Stone  the  above-mentioned  fundamental  concep- 
tions of  the  Common  Law  were  not  challenged:  they  appear  rather  to 
have  been  ignored.    The  effect  of  the  decision  is  to  impose  liability  upon 


(1890)  L.  R.  44  Ch.  D.  107. 


MENTAL  DEFICIENCY  AND  THE  LAW  OF  CONTRACT  437 

a  lunatic  for  his  alleged  contracts  upon  grounds  presumably  either  of 
equity,  or  of  expediency,  or  of  convenience  of  trade.  Let  us  consider 
these  grounds.  It  is  obvious  that  where  A  enters  into  a  contract  with 
B  who,  as  far  as  A  knows,  is  quite  capable  of  managing  his  own  affairs, 
he  might  suffer  damage  if  the  contract  were  nullified  subsequently  owing 
to  the  fact  that  B  was  insane  at  the  time  of  the  transaction.  For  example, 
where  a  tobacconist  receives  an  order  for  a  consignment  of  cigars,  and 
in  good  faith  executes  it,  it  is  hard  on  him  to  receive  intimation  that  the 
])erson  who  gave  him  the  order  was  yion  compos  mentis  and  that,  conse- 
quently, he  cannot  recover  the  price  of  the  cigars.  There  is  no  doubt 
that  he  would  be  entitled  to  get  back  such  of  the  cigars  as  have  not  been 
consumed  and,  so  far  as  the  estate  of  the  lunatic  has  benefited,  he  would 
be  entitled  on  general  principles  of  equity,  to  recompense.  In  any  event, 
there  is  hardship,  inasmuch  as  he  suffers  loss  by  losing  his  profit. 

Consideration  of  the  following  case,  however,  will  show  that  the 
hardship  is  not  confined  to  the  tradesman.  A  lunatic  who  has  insane 
delusions  which  are  accompanied  by  animosity  against  his  relatives  (quod 
frequenter  accidit)  despatches  to  a  dealer  all  his  family  plate  and  valu- 
able ornaments,  with  a  letter  instructing  the  dealer  to  dispose  of  them 
immediately  for  what  they  will  fetch  because  the  owner  is  in  urgent 
need  of  money.  The  dealer,  in  good  faith,  sells  the  goods.  In  this  way 
rare  curios  or  articles  of  great  sentimental  value  to  the  family  are  dis- 
posed of  at  a  price  greatly  below  their  intrinsic  worth.  It  would  cer- 
tainly be  very  hard  for  the  lunatic  (upon  recovery),  or  for  his  family, 
if  the  goods  could  not  be  recovered  upon  payment  of  the  price  at  which 
they  were  sold. 

Similarly,  where  A,  who  has  suddenly  become  insane,  meets  an  un- 
.t^crupulous  acquaintance,  B,  who  induces  him  to  become  surety  to  a  bill 
for  an  amount  sufficient  to  exhaust  the  whole  of  A's  fortune:  the  bill 
is  discounted  (A's  credit  being  good)  and  B  either  absconds  with  the 
proceeds  or  squanders  them  and  becomes  bankrupt.  The  discounters 
acted  in  good  faith  and  had  no  knowledge  of  A's  insanity.  It  would  seem 
to  be  repugnant  to  the  principles  of  equity  that  the  lunatic  should  be 
compelled  to  meet  the  bill,  (the  nature  of  which  he  could  not  ex  hypothesi 
have  understood)  and  consequently  be  ruined.  The  foregoing  illus- 
tration represents  the  effect  of  the  decision  in  The  Imperial  Loan  Co.  v. 
Stone.  In  the  hypothetical  case  referred  to  there  is  a  conflict  of  equity, 
inasmuch  as  it  would  doubtless  be  hard  on  the  discounters  of  the  bill  if 
they  suft'ered  the  loss  when  acting  in  good  faith,  (as  is  the  case  where 
the  signature  to  a  bill  is  discovered  to  be  a  forgery),  or  where,  as  in 
Lewis  V.  Clay  "^  the  signature  was  obtained  by  deceit  as  regards  the 
document  signed.  It  should  be  borne  in  mind,  however,  that  bill  dis- 
counters are  able  to  make  all  proper  enquiries  and  to  take  steps  to  protect 

^'(1897)  67  L.  T.  Q.  B.  224. 
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themselves.  Furtlier.  if  of  two  innocent  parties,  it  is  requisite  that  one 
should  suffer,  it  is  equitable  that  the  courts  should  decide  in  favour  of 
him  who  is  least  capable  of  j^rotecting  his  own  interests. 

The  inadequacy  of  the  decision  in  The  Imperial  Loan  Co.  v.  Stone 
as  a  rule  of  the  law  of  contract  is  further  demonstrated  by  a  consideration 
of  the  circumstances  depending  upon  contracts  entered  into  by  parties 
who  have  not  seen  each  other.  Much  business  is  transacted  to-day  by 
means  of  contracts  entered  into  through  the  medium  of  the  Post  Office. 
by  parties  who  might  have  had  no  opportunity  of  meeting  personally 
before  the  completion  of  the  contract.  A  lunatic,  although  deeply  de- 
luded, may  be  (as  many  of  them  are)  capable  of  writing  a  rati(Mial 
business  letter  accepting  an  offer  made  by  an  advertiser  to  supply  certain 
goods.  The  lunatic  orders  a  large  quantity  of  goods  without  any  regard 
to  his  need  or  to  his  means.  It  would  seem  to  be  inequitable  for  the 
lunatic,  upon  his  recovery,  or  for  his  friends,  to  be  precluded  from  recov- 
ering the  money  paid  upon  restoring  the  goods.  In  this  comiection  it  must 
be  remembered  that  the  rule  laid  down  in  The  Imperial  Loan  Co.  v.  Stone 
is  absolute,  i.  e..  no  distinction  is  made  in  cases  where  restitutio  in  integrum 
is  possible,  although  in  Molton  v.  Camrou.v  (which  was  the  authority 
for  The  Imperial  Loan  Co.  v.  Stone)  the  need  for  such  a  distinction 
was  not  overlooked  by  the  court. 

Again,  in  the  law  relating  to  the  capacity  of  lunatics  to  marry  tiie 
English  Law  does  not  follow  out  to  its  logical  conclusion  the  rule  in 
The  Imperial  Loan  Co.  v.  Stone  inasmuch  as  while  it  is  true  that  marriage 
is  something  more  than  a  contract  since  it  results  in  an  alteration  of 
status,  the  contractual  element  is  the  predominant  feature  of  marriage. 
In  Turner  v.  Meyers'"^  Sir  Wm.  Scott  said:  "It  has  been  considered  in 
its  proper  light  as  a  civil  contract  as  well  as  a  religious  vow,  and,  like 
all  civil  contracts,  will  be  invalidated  by  want  of  consent  of  capable 
persons."  In  Hancock  v.  Peaty  '•"'  it  was  held  that  marriage  with  a  lunatic 
is  null  even  though  the  other  contracting  party  was  ignorant  of  the 
fact.  In  that  case  a  man  married  a  woman  who  was  found  to  be  insane 
at  the  date  of  the  marriage,  and  the  marriage  was  afterwards  set  aside 
at  the  instance  of  the  woman's  guardians,  although  the  husband  estab- 
lished to  the  satisfaction  of  the  Court  that  he  was  in  ignorance  of  the 
existence  of  the  insanity  when  the  ceremony  was  performed.  The  argu- 
ment turned  upon  the  mere  incapacity,  through  insanity,  of  the  woman  to 
contract,  and  the  judgment  rests  upon  clear  and  intelligible  principle. 

Now,  if  it  be  contented  that  the  modem  rule  rests  not  upon  principle 
but  upon  the  unfairness  which  would  be  suffered  by  parties  who,  having 
bona  fide  entered  into  contractual  relations  with  a  lunatic,  have  their 
contracts  upset  for  want  of  capacity  on  his  part,  it  is  difficult  to  under- 
stand why  the  Common  Law  should  apply  an  entirely  different  doctrine 

"  (1808)  1  Hagg.  Cons.  414,  417.  "  (1867)  L.  R.  1  P.  &  D.  335. 
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to  infants.  No  judge  or  text-writer  has  yet  attempted  to  explain  why 
an  infant,  whose  intelligence  is  limited,  is  treated  more  favourably  by 
the  law  than  a  lunatic,  who  has  no  intelligence  at  all.  If  a  tradesman 
enter  into  a  contract  with  a  young  man  age  20  years  who  appears  to  the 
tradesman  to  be  over  21  years  of  age,  the  former  will  have  to  bear  the 
loss  suffered  as  a  result  of  his  mistake,  unless  the  goods  sold  were 
necessaries.  The  infant  may  even  have  been  guilty  of  deliberate  decep- 
tion, but  this  fact  does  not  make  the  contract  vahd.  The  tradesman  acts 
at  his  peril.  Inasmuch  as  the  policy  of  the  law  of  England  is  to  protect 
infants,  on  the  ground  of  their  immaturity  of  reason,  much  more  is  it 
to  be  expected  that  the  law  would  protect  lunatics  who  have  no  reason  at 
all,  especially  when  it  is  recollected  that  in  no  other  legal  system  is  the 
I^rinciple  of  protecting  infants  carried  to  such  an  extreme  extent  as  is 
dijne  in  English  Law. 

The  Roman  Law  allowed  minors  (i.  e.  persons  between  fourteen 
and  twenty-five  years)  to  make  contracts  without  the  aiictoritas  of  ciir- 
atores,  subject  only  to  two  qualifications,  viz.,  (1)  that  such  contracts 
could  be  challenged  within  a  certain  time,  (2)  that  restitutio  in  integrum 
would  be  allowed  if  the  contracts  were  proved  to  be  detrimental  to  the 
minors. 

The  Law  of  Scotland  is  almost  identical  with  that  of  the  Roman 
Law  except  that  the  age  of  majority  is  fixed  at  21  years.  The  Scots' 
Law  allows  a  period  of  four  years  after  the  attainment  of  majority  during 
which  contracts  entered  into  and  deeds  executed  by  infants  may  be  set 
aside  if  such  acts  be  proved  to  have  been  against  the  infant's  interests. 

It  would  seem  that  in  neither  Moltou  v.  Camroux  nor  in  The 
Imperial  Loan  Co.  v.  Stone  did  the  Court  consider  the  analog)^  hitherto 
recognized  in  the  English  Law  as  existing  between  the  law  relating  to 
lunatics  and  that  relating  to  infants.  In  both  cases  the  opinion  of  the 
Court  in  Thompson  v.  Leach  "*  where  it  was  stated  that  "the  cases  of 
lunatics  and  infants  go  hand-in-hand .  because  the  same  reasons  govern 
both"  was  ignored.  The  following  words  of  the  judgment  in  Thompson 
V.  Leach  would  seem  to  show  that  the  principle  referred  to  was  fully 
a]>prehended  by  the  Court : 

"it  is  incongruous  to  say,  that  acts  done  by  persons  of  no  discretion  shall 
be  good  and  valid  in  the  law ;  such  are  infants  and  lunatics,  and  it  stands 
with  great  reason  that  what  they  do  should  be  void,  especially  when  it 
goes  to  the  destruction  of  their  estates." 

As  the  law  stands  at  present,  therefore,  infants  incapacitated  from 
contracting,  except  for  necessaries,  (Infants'  Relief  Act,  1874.)  are  not 
estopped  from  pleading  their  infancy,  whereas  by  the  decision  in  The  im- 
perial Loan  Co.  v.  Stone  lunatics  are  estopped  from  pleading  non  compos 
mentis  unless  the  other  party  knew  of  the  insanity. 


(1689)  3  Mod,  Rep.  301. 
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In  view  of  the  conclusions  stated  above  relative  to  the  decision  in 
The  Imperial  Loan  Co.  v.  Stone  it  is  of  much  significance  that  the  Judicial 
Committee  of  the  Privy  Council  have,  upon  at  least  two  occasions  since 
the  hearing  of  the  case  referred  to,  refused  to  follow  that  decision. 

The  first  case  was  decided  in  1904,  when  an  appeal  was  heard  from  a 
judgment  of  the  High  Court  of  Australia  in  which  it  had  been  held  in  a 
suit  for  the  rectification  of  a  share  register  that  a  power  of  attorney  exe- 
cuted by  the  plaintiff  when  he  was  a  lunatic  and  did  not  understand  what 
he  was  doing  was  void,  and  that  the  transfer  of  the  plaintiff's  shares 
effected  by  the  defendant  company  under  such  power  of  attorney  was  a 
nullity,  although  the  company  had  no  notice  of  the  insanity.  In  stating 
their  Lordships'  reasons  for  refusing  leave  to  appeal,  Lord  Macnaghten 
said:  "  .  .  .  their  Lordships,  having  had  the  advantage  of  hearing 
argument  on  both  sides,  see  no  reason  to  doubt  that  the  judgment  of  the 
High  Court  is  right."  ^^  The  decision  in  Thompson  v.  Leach  was  re- 
ferred to  with  approval  and  so  also  was  that  in  Elliot  v.  Ince.  '^•'"  His 
Lordship  proceeded  as  follows :  "The  risk  to  a  company  acting  on  a  power 
of  attorney  is  no  doubt  considerable,  but  the  directors  can  protect  them- 
selves to  some  extent  by  making  careful  enquiries — a  precaution  apparently 
not  taken  in  the  present  case".  It  is  significant  that  Lord  Macnaghten 
referred  to  the  power  of  attorney  as  "mere  wastepaper"  owing  to  the  state 
of  mind  of  the  person  executing  it,  and  he  said  "it  is  difficult  to  see 
how  anything  which  rests  on  it  as  the  foundation  and  groundwork  of  the 
whole  superstructure  can  ])€  of  any  validity,  whether  the  transaction  is 
beneficial  to  the  lunatic  or  not".  From  the  words  of  the  judgment 
quoted,  it  would  seem  that  the  Judicial  Committee  appreciated  the  tact 
that  the  company  had  no  notice  of  the  insanity. 

The  second  case  which  was  argued  before  the  Judicial  Committee 
was  that  of  Molyneux  v.  Natal  Land  and  Colonisation  Co.  "*"'  where  it 
was  held  that  a  contract  made  by  an  insane  person  is  absolutely  void,  and 
not  merely  voidable,  in  spite  of  the  fact  that  the  other  party  did  not  know 
of  the  existence  of  the  insanity.  While  it  is  true  that  this  case  was  de- 
termined by  reference  to  Roman-Dutch  Law,  the  following  words  from 
the  judgment  of  the  Judicial  Committee  are  important,  inasmuch  as  they 
indicate  the  attitude  of  the  Committee  to  the  decision  in  71te  Imperial 
Loan  Co.  v.  Stone : 

"Even  if  the  law  of  England  had  been  applicable  to  the  present  case,  their 
Lordships  are  unable  to  agree  with  the  majority  of  the  Xatal  Court  that 
the  bond  sued  upon  would  have  been  enforceable." 

The  decision  in  Daily  Telegraph  Neivspaper  Co.  v.  McLaughlin '''  was 
referred  to  with  approval.     These  decisions  would  seem  to  indicate  that 

"Dailv  Telegraph  Newspaper  Co.  v.  McLaughlin  [1904]  A.  C.  776,  779. 
'"  (1857)  7  D.  M.  &  G.  475. 
'•  [1905]  A.  C.  555. 
"  [1904]  A.  C.  776. 
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the  House  of  Lords  would  hesitate  to  uphold  the  decision  in  The  Im- 
perial Loan  Co.  v.  Stone. 

It  is  significant  that  in  two  modern  statutes,  viz.,  The  Indian  Con- 
tract Act,  1872,  and  the  Sale  of  Goods  Act,  1893,  the  legislature  has  laid 
it  down  in  unmistakable  language  that  a  lunatic  is  incompetent,  by  reason 
of  iiis  mental  incapacity,  to  enter  into  contracts.  "** 

In  conclusion,  it  is  submitted  that,  from  the  foregoing  consideration 
of  the  relevant  facts  and  principles,  the  decision  in  The  Imperial  Loan  Co. 
V.  Stone  as  to  the  contractual  liability  of  lunatics  is  inconsistent  both  with 
the  Common  Law  of  England  and  with  the  principles  of  Equity.  In  the 
light  of  the  facts  revealed  by  the  research  indicated  in  the  preceding  pages. 
it  would  appear  that  the  present  law  of  England  as  to  contracts  alleged  to 
have  been  entered  into  b\-  lunatics  during  insanity  should  be  declared 
to  be  as  follows  : 

The  alleged  contract  is  void,  but.  with  the  object  of  preventing  the 
lunatic  from  benefiting  from  his  acts,  the  lunatic  or  his  estate  shall  be 
required  to  make  restitution  to  the  other  party  where  (1)  the  lunatic  has 
derived  benefit  as  a  result  of  his  act.  and  (2)  where  the  other  party  has 
suffered  loss  as  a  result  of  the  act  of  the  lunatic.  This  conclusion  would 
appear  to  be  consistent,  both  with  the  principles  of  the  Common  Law 
and  with  the  rule  of  Equity  that  no  one  is  to  be  enriched  at  the  expense  of 
another — nemo  cum  detrimento  alterius  locupeltari  potest 

W.  G.  H.  Cook 
The  Middlk  Temple, 
LoNPOx,  England 

^ct  of  1872,  ss.  11  &  12;  (1894)  St.  56  &  57  Vict.  c.  71,  s.  2;  Mohori  Bibee  v. 
Dlwrmodas  Gliose  (1903)  19  T.  L.  R.  295. 
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Frkxcii   Blockaimv  of  Formosa,   1884 

The  exact  status  of  the  French  blockade  of  Formosa  in  1884  has 
received  considerable  attention  from  various  writers.  It  arose  out  of 
the  alleged  failure  of  China  to  evacute  Tonkin  in  accordance  witii 
treaty  engagements  and  a  demand  for  indemnity  for  the  killing  of 
French  soldiers.  Calvo  says  that  the  Government  of  the  United 
States  made  futile  overtures  to  the  Cabinet  of  Ferry  for  arbitra- 
tion. 129 

Admiral  Courvet  on  October  20,  1884,  issued  a  notice  that  the 
ports  and  roadsteads  of  the  north  and  west  coasts  bf  the  island 
of  Formosa  would  be  placed  in  a  state  of  blockade  from  that  day 
and  that  a  delay  of  three  days  would  be  given  to  friendly  vessels  to 
complete  their  loading  and  depart.  All  attempted  violations  would  be 
proceeded  against  "conformably  to  international  law  and  existing 
treaties."  This  notice  was  formally  communicated  to  Earl  Granville 
by  M.  Waddington,  the  French  Ambassador  at  London  on  October  22. 
On  October  31st,  Granville,  in  a  communication  to  Waddington  pointed 
out  that  up  to  that  time  both  France  and  China  had  refrained  from 
asserting  or  exerci.sing  those  belligerent  rights  of  visit  and  search  over 
neutral  vessels  on  the  high  seas  which  are  incident  to  a  state  of  war  and 
that  under  these  circumstances  the  British  Government  on  its  side  had 
abstained  from  issuing  the  usual  proclamation  of  neutrality.  He  pro- 
ceeded to  add  that  the  notification  of  the  blockade  indicated  an  intention 
on  the  part  of  France  of  asserting  belligerent  rights  over  neutral  vessels. 
If  however,  it  should  still  be  the  wish  and  intention  of  the  French  Gov- 
ernment to  refrain  altogether  from  exercising  over  neutral  vessels  the 
belligerent  right  of  visit  and  capture  while  warning  them  off,  and  pre- 
venting all  access  by  them  to  the  blockaded  ports  of  Formosa,  the  British 
Government  would  consider  it  unnecessary  to  modify  its  existing  instruc- 
tions, which  were  confined  to  the  observance  of  the  Foreign  Enlistment 
Act.  i"**  On  November  5,  Waddington  replied  that  the  Government  of 
the  Republic  had  no  intention  of  asserting  belligerent  rights  as  against 
neutrals  but  only  of  maintaining  an  efifective  blockade  by  driving  away 
or  capturing  vessels  which  attempted  to  violate  it.  The  French  Am- 
bassador added   that  such   blockades   could   be   legitimately   established 

*  The  second  part  of  this  article  was  published  in  the  March  1921  issue  of 
the  Columbia  Law  Review  at  page  227. 

""3  Calvo,  Lc  Droit  International  (5th  ed.)  539. 
'*'76  British  State  Papers  (1&S4)  424. 
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without  war  and  that  they  had  been  resorted  to  by  both  Great  Britain 
and  France  under  similar  circumstances  and  their  vaHdity  recognized 
by  the  tribunals  of  both  countries.  ^"^  To  this  Granville  replied  on 
Xoveniber  11,  that  he  did  not  deem  it  "expedient  or  necessary  to 
discuss  the  circumstances  and  conditions  under  which  what  is  termed  a 
pacific  blockade  might  be  established  consistently  with  the  principles 
of  the  law  of  nations,"  but  that  he  could  not  admit  that  the  blockad- 
ing of  the  ports  of  Formosa  was  to  be  considered  in  the  light  of  a 
pacific  blockade,  actual  hostilities  having  already  taken  place  on  a 
large  scale  and  of  a  character  quite  inconsistent  with  a  state  of  peace. 
The  note  concluded  with  the  statement  that  the  British  Government 
was  quite  prepared  to  recognize  the  blockade  as  a  belligerent  block- 
ade carrying  with  it  the  usual  belligerent  rights  as  against  neutrals. 
Xevertheless  there  was  no  disposition  to  aggravate  the  situation  by 
issuing  a  formal  notice  of  neutrality  and  enforcing  all  the  strict  rights 
of  neutrals  "so  long  as  the  hostilities  are  confined  to  a  particular  local- 
ity and  both  France  and  China  refrain  from  exercising  the  belligerent 
rights  of  visit  and  capture  on  the  high  seas."^"^  There  the  matter 
rested  for  a  few  days,  until  on  the  21st  of  Xoveniber,  the  Chinese  Lega- 
tion addressed  a  letter  to  Granville  reciting  its  understanding  of  the 
British  position,  which  w'as  in  effect  that,  under  the  conditions  herein- 
before recited,  the  British  would  not  issue  any  proclamation  of  neu- 
trality but  would  merely  insist  upon  the  observance  of  the  Foreign 
Enlistment  Act.  This  Act  was  assumed  to  affect  not  only  Hong  Kong 
but  all  British  ports  and  "consequently  ships  belonging  to  the  French  and 
Chinese  naval  and  military  services  will  not  be  allowed  to  equip,  that  is 
to  coal  or  do  any  other  thing  which  might  adapt  them  for  the  sea, 
or  increase  their  warlike  force,  either  at  Hong  Kong  or  at  any  of 
those  places  in  Her  Majesty's  Dominion,  where  ships  proceeding  to 
or  returning  from,  China  are  accustomed  to  call."  ^  "^  In  reply  on 
Xovember  26,  Granville  agreed  to  this  position  and  stated  that  the 
act  would  be  enforced  not  only  at  Hong  Kong  but  at  all  British 
ports.  ^'"'^  The  result  of  this  triangular  diplomatic  exchange  was  a 
sort  of  compromise  or  modus  vivendi  between  the  two  Governments 
of  Great  Britain  and  France,  which  continued  for  about  two  months 
but  ultimately  broke  down.  Rumors  and  formal  official  complaints 
by  the  Chinese  Government  of  French  violations,  together  with  the 
application  from  British  Colonial  governors  for  more  detailed  in- 
structions, led  the  Foreign  Office  to  issue  such  instructions  "in  order 
to  protect  ourselves  from  very  serious  pecuniary  claims."  '  "^  On  Feb- 
ruary 2,  1885,  Granville  transmitted  to  the  British  Ambassador  at 
Paris,  a  copy  of  the  instructions  to  the  Colonial  governors   regulating 

"^Ibid.  425.  '"^Ibid.  426-27. 

"^Ibid.  428-29.  "^Ibid.  431. 

'^Ibid.    (1885)    432. 
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the  making  of  repairs  and  the  obtaining  of  coal  and  supplies  by- 
belligerent  vessels  in  accordance  with  the  recognized  rules  of  bel- 
ligerency. Subsequently  the  British  Foreign  Office  inserted  a  notice 
in  the  London  Gazette  dated  February  11,  announcing  that  it  was  the 
intention  of  the  French  Republic  during  the  continuance  of  hostilities 
between  France  and  China,  to  exercise  the  rights  of  belligerents 
"which  are  recognized  by  the  law  of  nations,  including  the  right  to 
search  neutral  vessels  on  the  high  seas  for  contraband  of  war."  ^"^  A 
telegram  from  the  British  Commodore  at  Hong  Kong  dated  April  18, 
to  the  Foreign  Office  at  London  reported  that  he  had  been  notified  by 
the  French  Commander-in-chief  that  the  blockade  of  the  coasts  and 
ports  of  Formosa  by  French  naval  vessels  had  been  raised.  ^•"'" 

This  blockade,  commonly  classified  as  pacific,  seems  to  partake 
of  a  dual  character.  Almost  from  the  start,  Great  Britain  insisted  that 
the  hostilities  amounted  to  a  state  of  war.  If,  in  its  earlier  stages,  by 
virtue  of  the  understanding  between  the  Cabinets  of  Paris  and  London, 
the  blockade  can  fairly  be  regarded  as  pacific,  it  is  certainly  true  that 
the  l>ritish  attitude  ultimately  forced  France  to  proceed  under  the  rules 
governing  an  out-and-out  belligerent  status. 

Coi.uXTivK  Blockadk  of  GrKIvCK,   1886 

The  collective  blockade  by  the  powers  of  the  coast  of  Greece  in 
1886  grew  out  of  the  hostile  attitude  of  Greece  toward  Turkey  on 
account  of  the  union  of  Bulgaria  and  Eastern  Roumelia.  This  hostile 
attitude  was  deemed  by  the  powers  to  be  a  menace  to  the  peace  of 
Europe  and  on  January  5,  1886,  the  Russian  Minister  at  London  pro- 
posed to  the  Marquis  of  Salisbury  that  representations  should  be  iliade 
at  Athens,  Belgrade,  and  Sofia  in  favor  of  demobilization.^"^  Matters 
proceeded  rapidly.  On  January  11,  the  envoys  of  Great  Britain, 
Russia,  France,  Germany,  Austria-Hungary  and  Italy  at  Athens  pre- 
sented a  collective  note  inviting  the  Greek  Government  to  proceed  with 
Servia  and  Bulgaria  to  an  immediate  and  simultaneous  demobiliza- 
tion "which  the  Ottoman  Government  is  altogether  disposed  to  imi- 
tate." ^"^  The  Greek  Government  refused.  Anticipating  this  action, 
on  January  18,  the  British  Ambassador  at  Berlin  was  instructed  to 
propose  to  Prince  Bismarck  to  act  jointly  with  Great  Britain,  and 
other  governments,  if  they  were  willing  to  join,  if  not,  without  them* 
in  intimating  to  the  Greek  Government  that  a  naval  attack  by  Greece 
on  Turkey  would  not  be  permitted.  To  this  Bismarck  agreed.  ^^^  The 
evidence  indicates  that  the  Cabinet  at  Athens  had  little  hope  of 
making  headway  against  the  Ottoman  forces  by  land,  but  were  taking 
active    steps    to   strengthen   their   naval   armaments.      The    other    pow- 

'''Ibid.  435.  '"Ibid.   1080. 

''■'■m  British  State  Papers   (1886)    643. 

'"Ibid.    646.  ""/t/rf.   647. 
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€15,  including  France  at  this  stage,  signified  their  willingness  to  join 
in  this  protest,  however,  and  on  the  24th  of  January  a  collective  note, 
from  the  representatives  of  the  six  powers  before  mentioned,  was 
sent  to  M.  Delyanni  stating  that,  in  the  absence  of  any  just  ground 
for  war  on  the  part  of  Greece  against  Turkey  and  in  view  of  the 
injury  which  would  be  caused  to  the  commerce  of  other  nations,  a 
naval  attack  by  Greece  on  Turkey  would  not  be  permitted.  This  note 
followed  closely  the  draft  of  the  British  Minister,  except  that  the 
word  "admise"  was  substituted  for  "permise".  ^*^  The  reply  was  a 
protest  against  any  interference  with  the  liberty  of  action  of  the 
Greek  naval  forces.  ^*^  The  Greek  Government  did  not  budge  from 
its  stand  nor  was  there  any  relaxation  in  military  preparations.  Final- 
Iv.  a  joint  proposal  was  made  to  establish  a  blockade  of  the  east  coast  of 
("ireece  and  of  the  gulf  of  Corinth  as  against  Greek  vessels  and  to  give 
notice  that  any  such  vessels  attempting  to  violate  it  would  render  them- 
selves liable  to  cajjture.  On  April  26,  an  ultimatum  was  delivered  to  the 
Cabinet  at  Athens  by  the  five  Powers  of  Great  Britain,  Russia,  Germany, 
Austria-Hungary  and  Italy.  ^^■■■'  France  in  the  meantime  had  dropped 
out.  She  was  wiUing  to  join  in  the  protest  but  unwilling  to  send  French 
ships  of  war  to  Grecian  waters.  The  Greek  Government,  in  fact,  claimed 
later  that  it  had  acted  upon  the  advice  of  France.'^*  On  May  8.  an- 
other collective  note  was  issued,  stating  that  the  response  of  the  Athens 
cabinet  to  the  collective  note  of  the  26th  of  April  not  having  been  satis- 
factory, a  blockade  of  the  coast  of  Greece  against  Greek  vessels  had 
become  effective  from  the  date  of  the  declaration.  In  the  face  of 
this  demonstration,  the  Greek  Cabinet  surrendered.  .  A  decree  of  dis- 
bandment  of  Greek  troops  and  for  the  discharge  of  naval  recruits 
was  issued  on  May  24.  ^*^  A  collective  notice  of  the  rai.sing  of  the 
blockade  which  had  thus  lasted  just  a  month  followed  on  June  7. 
The  whole  action  was  frankly  one  of  intervention  "to  put  a  stop  to 
the  state  of  tension  created  by  the  refusal  of  Greece  to  conform  to 
the  wishes  of   Europe."  ^^^  * 

Block.\di-:  OF"  Zaxzib.vr,    1888 

The  blockade  of  Zanzibar  instituted  jointly  by  Great  Britain 
and  Germany  on  December  2,  1888  was  officially  declared  to  be  "a 
blockade  against  the  importation  of  munitions  of  war  and  the  expor- 
tation of  slaves  only."  In  a  notice  issued  a  few  days  earlier  on 
November  29,  the  British  and  German  Rear-Admirals  declared  that 
all  vessels  to  whatever  nation  they  belonged  were  liable  to  visit  and 
search  but  that   vessels  engaged  in   ordinary   trade   would   be   allowed 

'"Ibid.  655.  '"/feid.   658. 

'*'lbid.   676.  '**Ibid.  666. 

'"Jbid.   695-96.  '"Ibid.  662. 
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to  continue  their  voyage  after  having  been  visited.  '*^  Portugal,  on 
December  6,'^*  and  Italy  on  December  19,^^^  announced  their 
participation  in  this  blockade.  The  Sultan  of  Zanzibar  had  pro- 
hibited dealing  in  slaves  or  munitions  of  war  but  a  rebellion  had  broken 
out  against  his  authority.  He  was  nevertheless  reluctant  to  sanction  a 
blockade  by  the  Western  Powers,  '•''"  but  he  ultimately  did  so  and 
officially  announced  that  the  blockade  "is  done  with  our  full  consent 
and  sanction."  *•"'*  The  German  Government  was  agreeable  to  the 
establishment  of  a  mixed  court  for  the  purpose  of  disposing  of  prizes 
but  Lord  Salisbury  declined  on  the  ground  that  there  was  a  lack  of 
power  under  the  law  and  stating  that  the  necessary  steps  had 
already  been  taken  to  establish  a  special  British  Prize  Court  at  Zanzi- 
bar. 1^2  i^he  British  notification  of  the  raising  of  the  blockade  de- 
clared to  be  to  annulled  from  noon  the  1st  of  October,  1889.  The 
senior  German  naval  officer  joined  in  this  proclamation  adding  a  rider 
thereto  to  the  effect  that  the  importation  of  munitions  of  war  in 
the  German  sphere  was  still  prohibited.  '•'^■'  The  status  of  this  block- 
ade is  clearly  somewhat  anomalous.  It  was,  to  be  sure,  not  instituted 
by  a  territorial  sovereign  against  a  portion  of  his  own  territory  [^ 
order  to  reassert  his  authority  but  it  had  certainly  his  official  appro- 
bation. Holland  declares  that  "the  operation  was  in  reality  a  measure 
of  high  international  police,  exercised,  directly  or  indirectly,  by  all  the 
Powers  of  Western  Europe  who  were  interested  in  the  locality,  for 
the  prevention  of  a  traffic  generally  recognized  by  them  as  cruel  and 
immoral."  ^  ''^ 

French  Blockade  of  Siam.  1893 

The  French  blockade  of  Siam  in  1893  was  of  brief  duration — 
it  lasted  only  about  a  week — but  long  enough  to  create  a  state  of  ten- 
sion between  France  and  Great  Britain  which  did  not  relax  for  some 
time.  The  controversy  between  France  and  Siam  was  fundamentally 
a  boundary  dispute,  though  other  grievances  subsequently  developed — 
the  land  in  debate  lying  between  Siamese  and  Tonquin  territory.  On 
November  6,  1887,  the  British  representative  at  Bangkok  reported : 
"It  is  too  early  yet  to  say  how  far  the  French  rights  may  extend, 
but  it  is  probable  that  they  will  claim  as  the  proper  boundary 
the  water-shed  between  the  Mekong  River  and  the  streams  which  fall 
into  the  Gulf  of  Tonquin."  ^^»  The  British  interest  concerned 
the  Upper  Mekong,  which  formed  the  boundary  between  Tonquin 
and    Burmah,    and    the   correspondence    with    the    French    Government 
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extended  over  some  years.  In  1890  a  Franco- Siamese  delimitation 
commission  was  named,  but  its  labors  to  bring  the  dispute  into  permanent 
adjustment  were  abortive.  Claims  of  alleged  ill  treatment  of  French 
officers  and  subjects  further  complicated  matters.  On  July  20,  1893, 
the  British  representative  at  Bangkok  cabled  the  Earl  of  Rosebery 
that  the  following  ultimatum  had  been  presented  by  the  French  to  the 
Siamese  Government,  the  latter  being  given  forty -eight  hours  w^ithin 
which  to  comply : 

"1.  Recognition  of  the  rights  of  Cambodia  and  Annam  to  left 
bank  of  River  Mekong  and  the  islands. 

"2.  The  Siamese  shall  evacuate,  within  one  month's  time,  any 
posts  which  are  there  held  by  them. 

"3.  Satisfaction  for  the  various  acts  of  aggression  against  French 
ships  and  sailors  in  the  River  Menam  and  against  French  subjects  in 
Siam. 

"4.  Pecuniary  indemnities  to  the  families  of  the  victims,  and  punish- 
ment of  the  culprits. 

"5.  For  various  damages  inflicted  on  French  subjects,  indemnities 
of  2,000,000  fr. 

"6.  As  a  guarantee  for  the  claims  under  clauses  4  and  5  the 
sum  of  3,000.000  fr.  in  dollars  shall  be  at  once  deposited,  or.  in  default, 
the  farming  of  the  taxes  of  Siemrep  and  Cattambong  shall  be  assigned 
to  the  French. 

"In  the  event  of  the  non-acceptance  of  these  terms  the  French 
Minister  will  leave  Bangkok  and  the  blockade  of  the  coast  will  at  once 
take  place."  ^'^^ 

The  answer  was  a  virtual  agreement  to  meet  every  demand,  except  the 
first,  as  to  which  the  King  of  Siam  pointed  out  that  no  explicit  defi- 
nition of  the  rights  of  Cambodia  and  Annam  on  the  Mekong  had 
ever  been  made  to  the  Siamese  Government,  but  that  he  would  never- 
theless agree  to  cede  to  France  the  country  lying  to  the  south  of  the 
18th  parallel   of  latitude  and  to  the  east  of   the   Mekong.  ^^"^ 

The  first  notification  of  the  blockade  was  issued  on  the  26  of 
July.  The  second  amended  notice,  which  was  somewhat  in  amplifica- 
tion of  the  first  and  apparently  extended  the  blockade  area,  was 
issued  on  the  29  of  July  by  Admiral  Humann.  The  notice  of  the 
raising  of  the  blockade  by  the  same  official  was  dated  the  3rd  of 
August.  ^  ^^  On  July  28,  the  British  representative  at  Bangkok  cabled 
Rosebery,  that  the  conditions  laid  down  by  France  had  been  accepted  by 
Siam  "without  reserve".  ^'^^  The  British  Government  promptly  took 
steps  through  the  Marquis  of  DufTerin  at  Paris  to  ascertain  the  status 
of  the  blockade  but  the  formal  notice  of  its  raising  was  delayed  for  sev- 
eral days,  which  contributed  somewhat  to  the  irritation.  ^  *^"  Additional 
terms  to  the  original  French  ultimatum  were  also  imposed,  which  were 
accepted  by  the  Siamese  Government.  '^^ 
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The  British  attitude  with  respect  to  this  blockade  closely  followed 
the  Formosan  precedent.  On  July  28,  Dufferin  telegraphed  Rosebery 
that  the  French  Foreign  Minister  had  informed  him  that  the  blockade 
was  "nn  blociis  pacifique"  to  which  Roseberry  replied  on  the  same 
day : 

"If  it  is  proposed,  under  the  so-called  'pacific  blockade',  that 
neutral  vessels  shall  be  treated  as  liable  to  capture  and  condemnation. 
Her  Majesty's  Government  cannot  do  otherwise  than  look  upon  such 
a  blockade,  when  formally  notified,  as  constituting  a  state  of  bel- 
ligerency. 

"As  neutrals,  their  duty  in  such  circumstances  would  seem  to 
impose  upon  them  the  necessity  of  placing  the  customary  restrictions 
on  the  facilities  to  be  afforded  to  French  ships  of  war  which  may 
visit  British  ports,  especially  such  ports  as  are  in  the  immediate 
vicinity  of  that  part  of  the  Siamese  coast  blockaded  b\-  the  French 
s(juadron."  '"^ 

A  little  later  on  August  4,  DutTerin  advised  Rosebery  that  in  resp(jnse 
to  his  suggestion  that  the  notification  of  a  blockade  without  any  decla- 
ration of  war  might  raise  a  serious  question  of  international  law,  M. 
Duvelle,  cited  various  instances  of  alleged  pacific  blockades  in  sup- 
port of  the  French  action.  The  instances  cited  are  familiar,  but  it  is 
interesting  to  note  that  one  of  them  was  the  then  recent  example  in 
1876  where  the  commandant  of  the  British  naval  forces  at  the  Cape 
of  Good  Hope  and  the  West  coast  of  Africa  had  under  very  analogous 
circumstances  established  on  the  coast  of  Dahomey  a  blockade  which 
lasted   for  several  months.  **''^ 

In  one  important  respect  the  Siamese  parallel  to  the  Formosan 
blockade  fails.  The  actual  hostilities  would  hardly  of  themselves,  as 
in  the  case  of  China,  justify  the  charge  that  a  state  of  war  existed, 
though  it  would  appear  from  an  official  report  that  there  was  some 
random  fighting  of  a  relatively  unimportant  character.  ^^*  That  British 
commerce  was  seriously  menaced  by  the  blockade  of  Siam  seems  clear. 
Upon  this  point  we  have  very  com]>etent  testimony  by  the  ]£arl  of  Rose- 
bery.   On  July  23,  he  wrote: 

"According  to  the  latest  information  in  our  possession,  87  per  cent. 
of  the  whole  shipping  trade  at  Bangkok  as  regards  tonnage,  and  93  per 
cent,  as  regards  the  value  of  cargoes,  is  British.  This  may,  to  use  M. 
Duvelle's  expression,  be  the  accident  of  the  situation,  but  it  is  one  which 
very  naturally  carries  much  weight  in  this  country,  and  would  have  even 
more  weight  in  the  event  of  the  French  declaring  a  blockade  of  the 
Siamese  coasts."  ^^'^ 

Four  days  later  when  the  blockade  had  become  an  accomplished   fact. 
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Rosebei  y  wrote  that  "practically"  it  was  "solely  directed  against  British 
commerce."  ^®^ 

The  French  Government  had  asserted  that  the  blockade  was  not 
to  commence  before  July  31.  i**^  The  announcement  at  Bangkok  that 
it  was  to  begin  on  the  26  of  July  was  therefore  attributed  to  a 
telegraphic  error.  Meanwhile,  on  July  29,  the  British  Minister  at 
Bangkok  cabled  that  a  vessel  arriving  from  Hong  Kong  and  carry- 
ing Chinese  laborers  had  been  stopped  at  the  bar  and  forced  to 
remain  with  her  cargo  outside,  thus  causing  very  heavy  loss  to  her 
consignees,  though  her  captain  made  an  offer,  which  was  refused,  to 
enter  and  discharge  her  cargo  and  return  outside  at  once.  ^'^^  The 
vessel  turned  out  to  be  of  British  ownership,  but  before  this  was 
established,  Roseberj-  notified  Dufferin  that  such  a  proceeding  was 
a  <trange  commentary  on  the  theory  advanced  by  the  French  Govern- 
ment since  it  was  clear  that  the  blockade  had  actually  begun  and  was 
being  rigorously  enforced.  ^^'-^  The  French  Admiral  had  originally  given 
notice  that  the  blockade  arrangements  concerning  details  of  departure 
applied  equally  to  ships  of  war  and  merchant  vessels.  On  being  advised 
of  this  Rosebery  telegraphed  Dufferin  that  the  British  Govermnent  could 
not  allows  British  subjects  to  be  left  to  the  mercy  of  "an  unruly  Oriental 
population  and  that  therefore  they  cannot  withdraw  Her  Majesty's  ship 
now  stationed  off  the  city."  ^"*^ 

With  the  collapse  of  the  feeble  Siamese  resistance,  the  London  and 
Paris  governments  signed  a  protocol  on  July  31,  for  the  establishment 
of  the  neutral  zone  between  British  and  French  possessions,  the 
limits  of  which  were  to  be  settled  by  subsequent  negotiation.  ^'*  There 
also  remained  the  details  of  the  Franco- Siamese  treaty.  Both  mat- 
ters dragged  for  some  months  and  were  productive  of  considerable 
friction. 

Soderquist  ^^2  criticizes  Professor  Holland's  mention  of  this  block- 
ade on  the  ground  that  it  w-as  only  the  menace  of  a  blockage.  He 
includes  it  with  examples  of  pacific  blockades  which  w-ere  projected 
and  never  executed,  as  that  of  the  river  and  port  of  Canton,  of  which 
official  public  notice  was  given  on  September  11,  1839.  Five  days 
later,  on  September  16,  the  English  commandant  at  Hong  Kong  gave 
a  counter-order  declaring  that  until  further  notice  the  blockade  noti- 
fied by  him  on  the  11  would  not  be  established  and  that  "vessels 
continuing  to  enter  will  be  peniiitted  to  pass,  and  unobstructed." ''•• 
The  demonstration  of  the  allied  fleets  before  Dulcigno  accompanied 
by  threats  of  a  blockade  to  force  Turkey  to  ceile  that  port  to  Monte- 
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negro,  in  accordance  with  the  provisions  of  the  Treaty  of  BerHn,  is 
also  mentioned  in  the  same  connection.  Soderquist  is  clearly  in  error 
with  respect  to  Siam.  The  blockade  was  not  only  officially  proclaimed, 
but  Lord  Rosebery's  protest,  already  mentioned,  is  evidence  that  it  was 
rigorously  enforced. 

Blockade  of  Crete,  1897 

The  blockade  of  Crete  by  the  six  great  Powers  in  1897  was  primarily 
in  the  nature  of  an  intervention  to  quell  an  insurrection  there.  The  in- 
vasion of  the  island,  which  was  then  a  part  of  Greek  territory,  by  Colonel 
Vassos  in  February  of  1897  and  the  continued  refusal  of  the  Greek  Gov- 
ernment to  withdraw  its  troops  brought  the  Powers  face  to  face  with  the 
virgent  need  of  taking  strong  measures.  The  plea  that  appealed  so 
strongly  to  the  European  Concert  eleven  years  before — that  Greece  should 
not  be  allowed  to  endanger  the  peace  of  Europe — was  again  invoked.  Con- 
fronted with  the  dilemma  of  being  unable  to  restore  order,  especially  in 
the  interior  of  the  island,  without  aggressive  military  action,  which,  as 
Lord  Salisbury  said,  "would  have  amounted  to  actual  war  against  the 
Government  of  Greece,"  '"^  the  Powers  resorted  to  a  blockade  in 
order  to  cut  off  Greek  reinforcements.  The  German  Government,  in 
harmony  with  its  established  foreign  policy  of  rapprochement  with 
Turkey,  was  especially  active  in  urging  concerted  action  to  curb  the 
Greek  pretensions.  The  Emperor  on  February  17,  visited  the  British 
Ambassador  in  Berlin  and  informed  him  that  the  defiance  by  Greece 
of  the  great  Powers  "made  them  the  laughing  stock  of  Europe"  and 
was  "insupportable."  He  protested  against  "such  latnentable  weak- 
ness" and  threatened  to  withdraw  the  German  flag  from  the  Mediter- 
ranean. ^"^^  The  German  proposal  was  to  blockade  the  Greek  coast 
and  the  Piraeus  as  had  been  done  in  1886,  but  this  program  did  not 
meet  with  the  approval  of  most  of  the  other  Powers,  notably  Russia 
and  Great  Britain.  The  British  Government  was  in  fact  opposed  to 
any  blockade  at  all  until  the  Powers  had  made  up  their  minds  as  to 
the  future  condition  of  the  island  of  Crete.  Discussions  went  for- 
ward with  regard  to  Cretan  autonomy  and  on  the  2nd  of  March,  a 
collective  note  was  presented  to  the  Greek  Government  signed  by 
Great  Britain,  Germany,  Austria-Hungary,  France,  Russia  and  Italy, 
serving  notice  that  Crete  was  on  no  condition  to  be  annexed  to  Greece 
and  outlining  the  proposal  for  endowing  the  island  with  an  autonomous 
regime.  1'^*'  A  similar  note  was  presented  to  the  Porte.  ^^''^  On  March 
11,  Lord  Salisbury  telegraphed  the  British  ambassador  at  Paris 
that  he  was  quite  ready  to  agree  to  the  proclamation  of  Cretan  au- 
tonomy in  accordance  with  M.  Hanfaux'  opinion  but  he  still  questioned 
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the  wisdom  of  blockading  the  Piraeus  except  as  a  last  resort.  Develop- 
ments came  rapidly. 

The  British  notification  of  the  blockade  was  dated  March  19,  and 
gave  notice  that  it  would  become  effective  for  the  island  of  Crete, 
commencing  the  21st  of  March  at  8  a.  m.  by  joint  action  of  the 
admirals  of  the  naval  forces  of  the  six  Powers.  The  blockade  was  to 
be  general  for  all  ships  under  the  Greek  flag.  Ships  of  the  six 
Powers -^r  neutral  Powers  were  allowed  to  enter  into  ports  occupied 
by  the  Potvers  and  land  their  merchandise  but  only  if  it  was  not  for 
the  Greek  troops  or  the  interior  of  the  island.  It  was  significantly 
added,  "These  ships  may  be  visited  by  the  ships  of  the  international 
fleets."^'*  On  March  28,^"^  the  Austrian  Government  proposed 
concerted  measures  for  the  blockade  of  the  Greek  Littoral  and  the 
appointment  of  a  military  governor  of  Crete  with  authority  to  de- 
clare a  state  of  siege. 

To  this  program,  Lord  Salisbury  gave  his  assent  in  a  telegram 
to  Sir  N.  O'Conor,  the  British  Ambassador  at  St.  Petersburg  on 
March  31.'*'*  The  necessity  of  giving  official  notification  both  to 
Greece  and  to  neutrals  of  the  proposed  extension  and  the  decision  of 
the  allied  admirals  not  to  commence  the  blockade  before  the  arrival  of 
reinforcements  operated  to  delay  matters  until  after  the  outbreak  of 
actual  hostilities  between  Greece  and  Turkey.  On  April  19,  O'Conor 
reported  that  the  Russian  Foreign  Ofifice  was  of  the  opinion  that 
the  attitude  of  the  Powers  toward  Greece  remained  unaltered  by 
the  outbreak  of  war  and  that  Crete  was  under  the  protection  of  the 
Powers  and  must  be  looked  upon  as  neutral  ground  in  consequence. 
The  opinion  was  further  expressed  that  the  Powers  should  abstain 
from  any  interference  between  the  belligerents  until  mediation  was 
requested  by  one  or  the  other.  The  tide  of  war  presently  turned 
against  the  Greeks  and  they  declared  their  readiness  for  mediation  on 
the  11  of  May.'*'  In  the  offer  of  mediation  made  to  the  Porte 
it  was  stated  by  the  Ambassadors  of  the  Powers  that  the  Greek 
Government  consented  to  proceed  to  evacuate  Crete  with  the  least 
possible  delay  and  recognize  the  autonomous  regime  of  the  island. 
The  armistice  was  signed  on  May  19.  The  preliminaries  of  peace 
were  finally  signed  on  September  18,  1897  '^^  ^nd  the  definite  treaty 
of  peace  was  signed  on  December  4.  '^^  The  blockade  was  raised 
from  the  5  of  September  but  the  importation  of  arms  and  muni- 
tions of  war  continued  to  be  absolutely  prohibited.  '**  Wheaton  says 
of  this  blockade,  that  the  whole  incident  is  "an  illustration  of  the  diffi- 
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culties  attending  pacific  blockade,"  and  that  had  events  after  the  out- 
break of  the  war  taken  a  different  course  it  is  "difificult  to  see  how- 
powers  professedly  neutral  could  have  forbidden  one  belligerent  access 
to  the  territory  of  another."  ^^'^  While  the  blockade  by  its  terms  was 
especially  directed  against  ships  under  the  ("ireek  flag,  it  was  not  re- 
stricted to  them.  Neutral  ships  could  only  enter  into  the  ports  occu- 
pied by  the  powers  and  then  only  in  the  event  that  their  merchandise 
was  not  destined  for  the  Greek  troops  or  for  the  interior  of  the  island. 
Furthermore  the  right  of  visit  and  search  was  asserted.  Measured 
by  the  tests  laid  down  by  Great  Britain  in  the  cases  of  the  Formosan 
and  Siamese  blockades,  this  was  a  belligerent  blockade.  The  repre- 
sentatives of  the  six  powers  at  Washington  notified  the  Secretary  of 
State  on  March  24.  Secretary  Sherman  in  his  reply  two  days  later 
confined  himself  to  "taking  note  of  the  communication,  not  conceding 
the  right  to  make  such  a  blockade  as  that  referred  to  in  your  com- 
munication, and  reserving  the  consideration  of  all  international  right.^ 
and  of  any  question  which  may  in  any  way  affect  the  commerce  or 
interests  of  the  United  States."  ^*«  Professor  Holland  asserts  that 
this  blockade,  although  instituted  by  the  Great  Powers,  took  place  with 
the  a])probation  of  the  Sultan  of  Turkey  and  that  this  fact  causes  it  to 
resemble  the  blockade  of  Zanzibar  in  1888.  '^"^ 

Joint  P>lockadk  ok  Vknezuela,  1902 

The  action  taken  by  Great  Britain,  Germany  and  Italy  against 
Venezuela  in  1902  has  usually  been  referred  to  as  an  instance 
of  a  pacific  blockade,  though  the  evidence  is  ample  that  the  British 
Government,  anyway,  from  the  start  was  prepared  to  concede  that  the 
blockade  was  really  of  the  belligerent  kind.  It  has  sometimes  been 
asserted  that  the  joint  action  of  the  Powers  was  of  German  instiga- 
tion and  that  its  real  meaning  was  a  challenge  to  the  Monroe  Doc- 
trine. Joint  action  was  perhaps  a  matter  of  German  inspiration,  but 
there  is  evidence  that,  if  this  be  true,  German  diplomacy  merely  took 
advantage  of  a  favorable  opening.  On  July  23,  1902,  Lansdowne 
wrote  that  the  German  ambassador  had  spoken  to  him  that  day  about 
the  state  of  affairs  in  Venezuela  and  had  been  informed  that  it  was 
the  intention  of  the  British  Government  to  obtain  satisfaction  for  the 
claims  of  its  subjects  but  that  it  was  quite  ready  to  confer  with  a 
view  to  joint  action.  A  memorandum  of  the  Foreign  Office  on  exist- 
ing causes  of  complaint  against  Venezuela,  dated  July  20,  1902,  recited 
specific  outrages  and  grounds  of  complaint  against  Venezuela  begin- 
ning with  the  action  of  the  gunboat  Augusto  in  seizing  and  de- 
porting certain    British   subjects   in    1901.     It   was   asserted   also   that 
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British  subjects  and  companies  had  large  claims  against  the  Venezuelan 
Govemment.  Germany,  on  her  part,  demanded  the  settlement  of 
claims  arising  out  of  the  Venezuelan  civil  war  which  lasted  from 
1898  to  1900.  amounting  approximately  to  1,700.000  francs.  Count 
^letternicli  suggested  in  a  memorandum  dated  November  13,  1902 
that  these  should  be  regarded  as  "first  line  claims"  together  with  the 
claims  on  account  of  the  illegal  removal  and  destruction  of  English 
merchant  ships.  '*^  The  other  demands  of  Germany  as  to  which 
some  suitable  guarantee  was  to  be  asked  for  relating  to  the  settle- 
ment of  the  claims  of  the  Disconto  Gesellschaft.  amounting  to  approxi- 
mately 41,000,000  francs.  On  the  same  day,  the  British  ambassador 
at  Washington  reported  that  Secretary  John  Hay  had  stated  in  answer 
to  the  British  explanation  of  the  affair  that  the  United  States  Gov- 
ernment, although  regretting  that  European  powers  should  use  force 
against  Central  and  South  American  countries,  could  not  object  to 
their  taking  steps  to  obtain  redress  for  their  subjects,  provided  that 
no  acquisition  of  territory  was  contemplated.  *^®  On  December  3, 
the  British  ambassador  at  Rome  cabled  that  the  Minister  for  Foreign 
Affairs  had  taken  steps  to  inform  the  United  States  Govemment 
that  Italy  might  find  it  necessary  to  take  coercive  measures  and  had 
received  a  very  satisfactory  reply.  ^^^  In  effect.  Italy  asked  to  be 
allowed  to  participate  in  measures  contemplated  by  Great  Britain  and 
Crermany.  The  British  and  German  ultimatums  were  delivered  on 
December  7. 

The  British  notification  of  the  blockade  of  X'enezuelan  ports  was 
dated  London,  December  20,  and  announced  the  blockade  from  that 
day  of  the  ports  of  La  Guayra,  Carenero,  Guanta,  Cumana,  Carupano, 
and  the  mouths  of  the  Orinoco.  The  German  blockade  related  to  the 
ports  of  Puerto  Cabello  and  Maracaibo.  The  Italian  notice  announced 
that  that  Govemment  had  "resolved  to  take  part,  with  their  naval 
forces,  in  the  blockade  of  the  Venezuelan  ports  which  has  been  de- 
clared by  the  British  and  German  Governments."  **^  From  instruc- 
tions issued  to  officers  of  the  British  Admiralty  on  December  11, 
1902,  neutral  merchant  vessels  in  the  immediate  neighborhood  of  a 
blockaded  port  were  to  be  warned  and,  if  afterwards,  in  defiance  of 
the  warning  they  attempted  to  communicate  with  any  of  the  blockaded 
ports,  they  were  to  be  seized  and  handed  over  to  a  prize  court  to  be 
established  at  the  Port  of  Spain.  Trinidad.  Venezuelan  merchant 
vessels  and  merchant  vessels  sailing  under  other  than  the  \'enezuelan 
flag  and  proved  to  be  in  the  service  of  the  Venezuelan  Government 
were  to  be  seized  and  treated  as  prizes  of  war.  ^^^ 

Westlake  says  that  such  instructions  in  the  mouth  of  any  other 
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government  might  be  "ambiguous"  but  coming  from  the  British  Gov- 
ernment, after  the  i)osition  taken  by  it  in  the  Formosan  blockade  of 
1884,  they  could  only  be  interpreted  as  "recognizing  that  a  state  of  war 
was  being  entered  on."  ^'^^  The  evidence  tends  to  support  this  view. 
A  year  earlier  the  German  ambassador  at  Washington,  in  acquainting 
the  United  States  Government  with  the  state  of  affairs,  expressly  dis- 
avowed any  purpose  on  the  part  of  Germany  permanently  to  occupy 
or  acquire  Venezuelan  territory,  but  intimated  a  probable  resort  to 
coercion.     In  a  promemoria,  dated  December  20,   1901,  he  said: 

"The  most  important  measure  of  coercion — that  is,  the  blockade 
of  Venezuelan  harbors — would  have  to  be  carried  through  without  a 
declaration  of  war  preceding  it.  The  blockade  would  therefore  be  a 
peace  blockade.  Such  a  blockade  would  touch  likewise  the  ships  of 
neutral  powers,  inasmuch  as  such  ships,  although  a  confiscation  of 
them  would  not  have  to  be  considered,  would  have  to  be  turned  away 
and  prohibited  until  the  blockade  should  be  raised.  In  the  same  man- 
ner, European  States  have  proceeded  on  such  occasions,  especially 
England  and  France."  ^"* 

Referring  to  this  declaration  on  December  12,  1902,  Secretary  Hay 
directed  Ambassador  Tower  at  Berlin  to  say  to  the  German  Govern- 
ment that  the  United  States  adhered  to  the  position  taken  by  it  in 
relation  to  the  Cretan  blockade  of  1897  and  that  therefore  it  did  not 
acquiesce  in  any  "extension  of  the  doctrine  of  pacific  blockade  which 
may  adversely  affect  the  rights  of  states  not  parties  to  the  controversy 
or  discriminate  against  the  commerce  of  neutral  nations."  ^'^'*  Two  day^j 
later  Mr.  Tower  reported  that  "Germany  was  at  first  inclined  to  a 
pacific  blockade  but  that  Great  Britain  insisted  on  establishing  a  war- 
like blockade,"  and  that  there  was  "no  intention  whatever  to  declare 
war  or  to  proceed  beyond  the  establishment  of  warlike  blockade."  ^^^ 
Thereupon  on  December  16,  the  Ambassador  was  directed  to  ascer- 
tain what  was  intended  "by  warlike  blockade  without  war,  especially 
as  regards  neutrals".  To  this  the  German  Minister  for  Foreign 
Affairs  answered  on  December  18,  that,  "although  it  is  not  intended 
to  make  a  formal  declaration  of  war,  a  state  of  war  actually  exists 
and  the  warlike  blockade  will  be  accompanied  by  all  the  conditions  of 
such  a  measure  and  with  the  same  effect  as  if  war  had  been  formally 
declared."  ^»7 

Coincidently  with  the  inquiries  at  Berlin,  the  American  Embassy 
at  London  was  seeking  information  in  that  quarter.  On  December  17, 
the  American  Charge  stated  that  he  had  just  asked  the  Minister  for 
Foreign  Affairs  about  the  German  Ambassador's  statement  regarding 
"warlike  blockade"  and  had  been  told  in  reply  that 
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"It  was  used,  probably,  in  contradistinction  to  so-called  pacific 
blockade,  to  which  Germany  wanted  Great  Britain  to  agree,  chiefly 
because  blockade  jure  gentium  is  an  act  of  war,  upon  which  Ger- 
many cannot  enter  without  consent  of  the  Bundesrath.  The  British 
Government  absolutely  declined  this  proposition,  and  Gennany  con- 
sented two  days  ago  to  a  regular  blockade  jure  gentium"  '"^ 

On  December  18,  the  Charge  cabled  that  on  the  day  before  in  response 
to  a  question  in  Parliament  "Has  war  been  declared?"  the  Prime 
Minister  answered  "Does  the  honorable  and  learned  gentleman  suppose 
that  without  a  state  of  war  we  could  take  the  ships  of  war  of  another 
nation  and  blockade  its  ports?".  It  was  in  this  same  dispatch  that 
Mr.  Balfour  was  quoted  as  saying  that  he  agreed  with  the  United 
States  in  thinking  that  there  could  be  no  such  thing  as  a  pacific 
blockade.  Professor  Moore  points  out  that  the  United  States  did  not 
take  the  ground  that  there  could  "be  no  such  thing  as  a  pacific  block- 
ade", but  that  it  did  not  acquiesce  "in  any  extension"  of  the  doctrine 
of  pacific  blockade  so  as  to  affect  the  rights  of  states  not  parties  to  the 
controversy.  ^"•'  Such  was  the  exact  tenor  of  the  instructions  sent 
to  London  as  well  as  to  Berlin,  but  it  is  interesting  to  note  that  Mr. 
Henry  White,  our  Charge,  in  reporting  formally  on  December  19 
upon  the  incident  in  the  House  of  Commons  stated  that  "His  Majesty's 
Government  agree  with  ours  in  thinking  that  'there  can  be  no  such 
thing  as  a  pacific  blockade.'  "  -"*' 

Meanwhile  even  before  the  blockade  was  formally  declared,  the 
\'enezuelan  Government  sensing  impending  retribution  expressed  its 
desire  for  arbitration,  which  was  earnestly  pressed  by  the  United 
States  upon  the  consideration  of  Great  Britain,  Germany  and  Italy. 
The  blockading  powers  in  a  preliminary  way  reserving  however  some 
of  the  claims  as  "a  kind  which  no  government  can  refer  to  arbi- 
tration," -'^^  suggested  that  the  President  of  the  United  States  un- 
dertake the  task  of  arbitrator.  Mr.  Roosevelt  labored  from  the 
beginning  to  have  the  matter  referred  to  the  Hague  and  this  was 
ultimately  done.  Before  the  end  of  the  year  President  Castro  of 
Venezuela  recognized  "in  principle"  the  claims  of  the  allied  Powers 
and  bowing,  as  he  said,  "to  a  superior  force",  sent  the  American 
^linister  at  Caracas,  Mr.  Bo  wen,  to  Washington  duly  authorized  to 
settle  the  whole  question  as  the  representative  of  Venezuela.  202  By 
the  terms  of  the  protocols  signed  in  Washington  on  the  13th  of 
February,  1903,  by  Mr.  Bowen,  and  the  representatives  of  Great 
Britain,  Germany  and  Italy,  ^^^  the  Venezuelan  Government  con- 
tracted to  pay  at  once,  the  sum  of  5500  pounds   sterling  to   each  of 
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the  Governments  of  Great  Britain,  Germany  and  Italy.  This  was  on 
account  of  certain  "first  line  claims"  so-called.  Certain  other  claims 
were  referred  to  a  Mixed  Commission  consisting  of  one  national  on 
each  side,  the  umpire  in  case  of  disagreement  to  be  named  by  the 
President  of  the  United  States.  Provision  was  made  for  the  refer- 
ence of  other  questions  to  the  Hague  tribunal.  Immediately  upon 
the  signature  of  the  protocol,  provision  was  made  for  the  raising 
of  the  joint  blockade  of  Venezuelan  ports.  Each  of  the  blockading 
powers  stipulated  to  restore  the  captured  Venezuelan  men-of-war  and 
merchant  vessels.  This  provision,  however,  was  coupled  with  a  release 
from  any  demand  for  indemnity  of  every  kind. 

Tt  is  interesting  to  note  in  this  connection  that  the  British  protocol, 
unlike  its  German  and  Italian  prototypes,  contained  a  clause  that 
"inasmuch  as  it  may  be  contended  that  the  establishment  of  a  blockade 
of  Venezuelan  ports  by  the  British  naval  forces  has,  ipso  facto,  created  a 
state  of  war  between  Great  Britain  and  Venezuela,"  certain  prior 
treaties  were  deemed  to  be  renewed  and  confirmed  or  provisionally 
renewed  and  confirmed,  pending  a  new  treaty  of  amity  and  com- 
merce. ^^*  Thus  to  the  end,  the  door  to  the  British  contention  that 
the  blockade  was  never  a  pacific  blockade  was  left  conveniently  ajar. 

It  is  true  that  embargo  and  the  seizure  of  ships  on  the  high  seas, 
unaccompanied  by  any  blockade  of  a  defined  coast,  seems  to  be  regard- 
ed by  some  writers  as  a  form  of  pacific  blockade  and  in  this  sense 
the  reprisals  against  Holland  and  Brazil  are  sometimes  classified. 
Such  a  classification  is  manifestly  somewhat  latitudinous.  It  violates 
the  underlying  conception  of  a  blockade,  which  imports  fundamentally 
the  denial  by  a  competent  naval  squadron  of  access  for  vessels  (except 
such  as  may  be  excepted)  to  the  specified  ports  or  defined  coast  of  an 
offending  state. 

Since  1902  there  has  been  no  act  of  reprisal  partaking  of  the 
nature  of  the  pacific  blockade  unless  we  accept  the  action  of  the  United 
States  in  the  harbor  of  Vera  Cruz  in  1914  and  the  recent  Italian 
demonstration  before  Fiume.  In  the  case  of  Mexico,  President 
Wilson  asked  for  and  got  the  assent  of  Congress  to  take  such  steps 
as  were  necessary  to  secure  an  apology  from  Huerta.  Such  hostile 
acts  as  were  undertaken  did  not  contemplate  any  blockade  of  Vera 
Cruz  and  apparently  the  inconvenience  to  neutral  shipping,  if  any,  was 
not  serious  enough  to  justify  any  formal  complaint.  But  the  situa- 
tion at  Fiume  growing  out  of  the  D'Annunzio  occupation  and  the 
consequent  blockade  by  the  Italian  navy  is  not  easy  to  classify.  The 
blockade  can  hardly  be  described  as  belligerent ;  neither  is  it  pacific 
in  any  generally  recognized  sense  of  this  somewhat  indefinite  term. 
In   view   of   the   suspended    status    of    Fiume,    it   cannot   be    said    that 
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this  blockade  was  established  by  Italy  against  any  portion  of  its  own 
territory'  and  hence  regarded  as  an  internal  police  r^ulation  under- 
taken by  a  sovereign  to  quell  insurrection  of  his  own  subjects.  As  a 
blockade  estensibly  established  to  adjust  international  differences  it 
is  something  more  than  a  mere  internal  police  regulation.  The  situa- 
tion is  indeed  anomalous. 

Conceding  now  the  force  of  Geffcken's  criticisms  that  the  pacific 
blockade  was  originally  an  illicit  expedient  to  coerce  weak  states 
without  assuming  the  responsibilities  inseparable  from  a  state  of  war, 
this  circumstance  in  itself  by  no  means  puts  the  practice  outside  of 
the  pale  of  international  law.  The  law  of  nations  is  not  inflexible 
and  immutable.  Like  municipal  law  it  does  not  stand  still  but  is  sub- 
ject to  readjustment  to  meet  the  needs  of  the  Society  of  Nations.  To 
grant  that  incidents  connected  with  the  pacific  blockade  in  the  past 
cannot  be  justified — such,  for  example,  as  the  seizure  and  condemna- 
tion of  neutral  vessels — does  not  involve  the  admission  that  the  block- 
ade may  not  be  legally  conducted.  Stripped  of  certain  obvious  early 
abuses,  the  general  proposition  of  the  Heidelburg  Institute  that  "the 
establishment  of  a  blockade  without  war  is  not  contrary  to  inter- 
national law"  will  hardly  now  be  seriously  challenged.  But  much  re- 
mains still  for  settlement.  The  rules  under  which  the  pacific  blockade 
may  be  conducted  are  in  a  state  of  greatest  confusion — in  fact  they 
have  never  cr}-stallized. 

Our  historical  review  makes  it  quite  plain  that  the  method  of 
enforcement  has  been  far  from  uniform.  Great  Britain,  France,  Italy, 
Germany,  Russia,  and  possibly  Sweden,  through  separate  or  concerted 
action,  have  participated  at  different  times  in  pacific  blockades  and 
the  policy  of  no  one  of  these  powers  can  well  be  said  to  be  defi- 
nitely fixed.  Great  Britain,  notably,  has  taken  conflicting  positions, 
but  like  France,  she  has  invoked  this  particular  weapon  more  fre- 
quently than  other  powers.  The  question  of  notice;  the  treatment 
of  vessels  of  the  quasi  enemy,  whether  they  may  be  temporarily  se- 
questrated only  and  returned  when  satisfaction  is  secured ;  whether 
neutral  vessels  may  be  detained  by  the  exercise  of  force  if  necessary', 
in  case  a  warning  is  unheeded,  or  whether  they,  may  not  be  interfered 
with  at  all — all  these  are  matters  of  the  first  importance. 

Briefly  to  recapitulate  in  order  to  bring  more  sharply  into  focus 
the  great  diversity  of  practice,  the  formal  British  notification  of  the 
blockade  of  the  ports  of  Norway  was  given  on  the  29  of  April, 
1814.  It  asserted  that  "from  this  time  all  the  measures  authorized 
by  the  Law  of  Nations  will  be  adopted  and  executed  with  respect  to  all 
vessels  which  may  attempt  to  violate  the  said  blockade."  ^os     There  is 
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no  record  of  any  official  notice  of  the  joint  blockade  of  the  coasts  of 
(»reece  in  1827.  'Phe  liritish  notice  of  the  measures  against  the  Neth- 
erlands in  1832-33  was  technically,  as  we  have  seen,  notice  of  an 
embargo  and  not  of  a  blockade.  The  regularity  of  the  French 
notice  of  the  blockade  of  the  Tagus  in  1831  is  open  to  serious  ques- 
tion, -"^  though  Ilogan  asserts  that  the  French  Admiral  did  give  notice 
to  the  British  representatives.  The  blockade  of  Norway  in  1814  af- 
fected neutral  vessels.  On  the  other  hand  all  the  evidence  indi- 
cates that  the  hostile  demonstration  against  Turkey  in  1827,  against 
the  Netherlands  in  1832-3,  and  against  the  government  of  the  Pretender 
Don  Miguel  in  1831  did  not  alTect  neutral  shipping  but  only  the 
vessels  of  the  blockaded  state.  The  blockades  of  New  (iranada  in 
1837  and  of  Nicarauga  in  1842  and  1844  were  made  the  subjects 
of  oflfiicial  notice,  though  how  far  third  powers  had  advance  notice 
in  the  case  of  New  Granada  is  not  evident.  Hogan  is  authority 
for  the  statement  that  in  the  blockade  of  Nicarauga  of  1844,  Eng- 
lish, Genoese  and  French  vessels  were  turned  away  from  the  port.  2<*7 
In  fact,  in  all  three  cases,  it  is  apparent  that  neutral  shipping  was 
affected.  In  other  words,  at  this  point  of  time,  England  apparendy 
took  the  position  that  it  was  entirely  consistent  with  the  principles 
of  international  law  to  put  neutral  commerce  under  disabilities. 
The  evidence  is  ample  that  the  French  assumed  the  right  to  inter- 
fere with  neutral  shipping  in  Mexico  in  1838  and  exercised  it.  The 
same  is  true  of  the  Argentine  blockades  of  1838  and  of  1840-45. 
i>ritish,  Bi^azilian  and  Argentine  vessels  were  seized  and  condemned 
by  the  French  prize  courts  in  1845. 

It  is  in  connection  with  this  last  named  blockade  that  Lord 
Palmerston  made  his  famous  utterance,  already  noted,  to  the  efifect 
that  the  French  and  English  blockade  of  the  La  Plata  was  from  first 
to  last  illegal.  From  this  time  a  change  of  policy  on  the  part  of  Great 
Britain  is — with  one  lapse  presently  to  be  noted — apparent.  Beginning 
with  the  blockade  of  Greece  in  1850,  there  is  a  reversal  of  the  position 
taken  in  the  cases  of  New  Granada  and  Nicaragua.  Neutral  ship- 
ping in  the  main  was  not  interfered  with ;  Greek  ships  alone  were 
affected.  Neither  in  1861-62  was  there  any  interference  with  neutral 
shipping  in  the  waters  of  Brazil,  if  this  hostile  demonstration  is  to  be 
viewed  in  any  sense  a  blockade  at  all.  The  blockade  of  Gaeta  and 
Messina  made  no  attempt  to  interfere  with  the  commerce  of  neutral 
vessels,  except  insofar  as  such  vessels  attempted  to  render  aid  to 
the  besieged.  A  departure  from  the  modern  British  policy  is  to  be 
found  in  the  case  of  the  blockade  of  Dahomey  in  1876.  This  block- 
ade by  its  terms  did  affect  neutral  vessels.  Beginning  in  1884.  a 
sharp  difference  of   opinion  between  Great   Britain  and   France   mani- 
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tested  itself  with  respect  to  the  conduct  of  the  Formosan  blockade. 
France,  in  the  development  of  its  Colonial  policy,  came  to  champion 
tlie  idea  that  it  was  justified  in  establishing  a  blockade  in  time  of  peace 
which  should  affect  neutrals.  It  is  at  this  point  that  England  seems 
to  liave  swung  definitely  over  to  the  side  of  those  who  maintain  that 
a  blockade  interfering  with  neutral  shipping  is  a  belligerent  blockade 
and  this  attitude  was  accentuated  in  1894  in  the  case  of  Siam  and 
again  in  1902  in  the  case  of  Venezuela.  In  the  light  of  this  later 
position.  Premier  Balfour's  declaration  in  the  House  of  Commons 
takes  on  an  added  significance.  It  remains  to  be  said  that  in  1886 
in  Greece,  and  again  in  1897  in  Crete,  concern  was  shown  for  neutral 
.shipping. 

To  sum  up  all  the  evidence,  France  nnist  be  regarded  as  the 
chief  advocate  of  a  form  of  the  pacific  blockade  closely  assimilat- 
ing in  many  of  its  incidents  to  the  full-fledged  belligerent  institution. 
Great  Britain's  real  position,  if  involved  in  some  doubt,  plainly  enough 
clashes  with  the  French  view  and  just  where  the  Continental  Powers 
stand,  whether  with  Great  Britain  or  France,  has  not  been  made  evi- 
dent. The  one  thing  certain  is  that,  until  the  British  position  is  clari- 
fied, the  conditions  surrounding  the  practice  must  remain  more  or  less 
undefined.  There  is  certainly  nothing  in  the  record  to  justify  the 
conclusion  that  the  traditional  first  naval  power  of  the  world  definitely 
condemns  the  pacific  blockade  in  foto,  but  there  is  cumulative  evidence 
that  her  recent  ix)licy  is  virtually  in  accord  with  the  unoflficial  Institute"" 
Declaration  of  1887.  This  also  seems  to  be  the  position  of  the  United 
States. 

Albert   H.   Wasiibukx 
Dartmouth  College 
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NOTES 

The  Columbia  Law  REvaEw  announces  the  election  of  Officers  for  the  year 
1921-22:  Editor-in-Chief,  Oliver  B.  James;  Secretary,  George  C.  Sharp;  Business 
Manager,  Albert  G.  Redpath.  The  following  appointments  have  been  made: 
Carroll  B.  Low,  Note  Editor;  Jonas  J.  Shapiro,  Decisions  Editor;  Louis  F. 
Huttenlocher,  Associate  Decisions  Editor. 

With  the  present  issue  the  Board  of  Editors  retires  which  has  carried  the 
Review  through  its  twentieth  year.  It  is  in  appreciation  of  two  decades  of  accom- 
plishment that  the  Board  of  1921  dedicates  this  issue  to  the  Board  of  1901  to 
mark  the  span  of  the  history  of  the  ReviEnv.  These  twenty  years  have  seen  the 
Columbia  Law  School  effectively  doubled  in  size,  with  a  registration  this  year  of 
five  hundred  and  eighty-three.  The  officers  of  instruction  have  been  increased  from 
eleven  to  eighteen ;  and  the  number  of  courses  offered  from  thirty-six  to  forty-three. 
An  increasing  proportion  of  the  student  body  has  been  drawn  from  a  distance 
from  New  York;  this  year  over  one  hundred  and  twenty  colleges  and  universities 
are  represented. 

To  the  Board  of  1922,  the  retiring  Board  expresses  its  firm  belief  that  the  next 
year  will  see  carried  further  the  high  tradition  of  twenty  years  to  which  the  Board 
of  1921  has  attempted  to  conform. 


Law  Libr.\ry. — On  June  30,  1921,  the  Columbia  University  Law  Library  will 
comprise  more  than  96,000  volumes.  All  of  these,  except  3,000  volumes  relating  to 
constitutional  and  administrative  law,  are  shelved  in  Kent  Hall.  The  total  would 
be  very  largely  increased  if  legislative  journals.  Federal,  state  and  foreign,  and 
legal  biographies  were  included  in  the  inventory.  This  material,  though  shelved 
in  the  General  Library,  is  available  to  law  readers.  By  rearrangements  made  dur- 
ing the  present  year,  the  central  law  collection  is  housed  in  Kent  Hall,  in  the  large 
reading  room,  containing  about  20,000  volumes ;  on  four  floors  of  book-stacks ;  and 
in  a  new  reading-room  just  organized  on  the  second  floor,  adjacent  to  the  offices 
of  the  law  professor«i.  This  room  contains  10,000  duplicate  volumes  of  law  reports 
most  often  referred  to  by  the  teaching  staff. 

The  accessions  for  the  present  year  will  reach  15,000  volumes,  largely  Anglo- 
American,  but  including  also  much  foreign  and  international  law.  This  increase 
is  in  accordance  with  a  policy  and  programme,  approved  by  the  University  Trustees, 
to  provide  for  the  needs  of  the  steadily  increasing  number  of  students,  and  to  de- 
velop the  law  library  into  a  research  library  for  scholars  in  law. 


Adequacy  of  Monetary  Consideration  As  Affecting  the  Law  of  Bills  and 
Notes. — It  is  generally  stated  as  an  exception  to  the  elementary  principle  that  the 
law  will  not  inquire  into  the  adequacy  of  consideration  *  that  where  there  is  a 
contract  for  the  exchange  of  unequal  sums  of  monej-,  an  inquiry-  will  be  made  into 
the  adequacy  of  the  consideration,  and  that  for  the  difference  between  the  con- 
sideration and  the  promise  to  pay  the  larger  sum  there  is  no  consideration.*     The 

^IVestlake  v.  Adams  (1858)  5  C.  B.  (n.  s.)  *248,  *265 ;  1  Williston,  Contracts 
(1920)   239;  Giddings  v.  Gidding's  Adm'r   (1878)    51  Vt.  227,  236. 

'Shepard  v.  Rhodes  (1863)  7  R.  I.  470,  474;  1  Williston,  op.  cit.,  241,  n.  78. 
The  well  recognized  exceptions  were  peculiar  to  the  law  merchant,  as  bottomry, 
respondentia,  and  the  course  of  exchange. 
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ca5K;s  usually  cited  to  sustain  this  exception  are  cases  where  one  cent  was  held  not 
to  support  a  promise  to  pay  $600,*  nor  a  dollar  to  support  promises  to  pay  $1,000* 
and  $.^,9{X).''  The  reasoning  of  the  cases  is  that  such  a  contract  is  unconscionable,  if 
intended  as  an  earnest  one,*  and  that,  whereas  in  contracts  founded  upon  other  than 
a  money  consideration,  it  "is  obviously  impracticable"  to  inquire  "into  the  equality  or 
inequality  of  considerations,"  in  "contracts  to  pay  money  and  founded  solely  upon 
a  money  consideration,"  the  adequacy  or  inadequacy  of  the  consideration  is  apparent 
from  the  very   face  of  the  transaction.' 

This  distinction  is  unsound  and,  likewise,  the  generalization  therefrom  that  the 
adccjuacy  of  monetary  consideration  for  a  promise  to  give  a  greater  sum  will  he 
inquired  into.*  If  the  adequacy  of  a  piece  of  paper,*  or  of  the  doing  of  an  act,'" 
as  consideration  is  not  inquired  into,  when  on  the  very  face  it  is  apparent  that  the 
consideration  and  the  promise  are  unequal,  and  often  that  the  consideration  was 
merely  intended  to  be  nominal."  it  would  seem  that  in  the  penny  and  dollar  cases 
no  in(|uiry  into  the  adequacy  of  the  consideration  .vhould  he  made."  It  might  he 
urged  that  the  value  of  the  paper  or  of  the  act  is  uncertain,  depending  on  standards 
of  value  which  arc  purely  subjective,  and  that  the  acceptance  of  the  piece  of  paper 
as  consideration  for  a  promise  to  pay  a  large  sum  of  money  is  an  indication  of  a 
meeting  of  the  minds  on  the  same  subjective  values ;  whereas  the  value  of  money 
is  objective  and  fixed."  Such  a  contention  is  historically  and  economically  unsus- 
tainable; for  at  the  time  that  the  law  of  consideration  was  growing  up,  the  pro- 
ductivity of  money  capital  was  understood  by  the  business  community,  which  re- 
garded the  charge  for  the  use  of  money  to  be  based  on  what  the  money  might  earn 
and  the  risk  involved  of  not  getting  the  money  back." 


'Schnell  v.  Kcll  (1861)   17  Ind.  29. 

*Shepard  v.  Rhodes  (1863)  7  R.  1.  470. 

'Preeht  v.  flo-aard  (1006)  110  App.  Div.  680,  97  N.  Y.  Snpp.  462,  aff'd  (1907) 
187  N.  \.  136,  79  N.  E.  847.  See  Hall  v.  Allfree  (1912)  51  Ind.  App.  387,  391,  9<) 
N.  E.  813. 

'Schnrll  v.  .\V//  (1861)  17  Ind.  29,  ^2. 

^  Shepard  v.  Rhodes  (1863)  7  R.  I.  470,  474.  Where  the  consideration  is  a  coin 
of  .special  value,  no  inquirv  will  be  made  into  its  adcquacv.  Schnell  v.  Nell,  supra. 
at  p.  2,2.    Cf.  Taylor  v.  Turley  (1870)  33  Md.  500  (different  currency). 

*  To  determine  whether  the  u.sury  laws  are  being  violated,  an  inquiry  into  the 
adequacy  of  the  consideration  is  proper.  But  no  such  inquiry  will  be  made  where 
the  interest  charged  is  within  the  legal  limit.  It  is  quite  conceivable  that  the  legal 
interest  charged  exceed  the  fair  return  for  the  use  of  the  money  advanced  and  the 
risk  invoked.  The  effect  then  of  the  usury  laws  is  to  preclude  an  inquiry  into  the 
adequacy  of  the  consideration  where  the  interest  charged  docs  not  exceed  the 
legal  limit. 

"Wilkinson  v.  Oliveira  (1835)   1   Ring.   (N.  C.)   *490. 

"•  Bainhridge  v.  Firmstone  (1838)  8  A.  &  E.  743.  See  1  Williston,  op  cit.,  239,  n. 
66,  66a,  67. 

"In  Shepard  v.  Rhodes  (1863)  7  R.  I.  470,  the  objection  to  the  dollar  as  con- 
sideration was  that  "it  was  a  mere  nominal  consideration"  and  "regarded  as  such  by 
them,  and  intended  as  such  by  the  promisees."    See  Schnell  v.  Nell  (1861)  17  Ind.  29. 

"  Where  the  consideration  of  one  dollar  or  other  small  sum  is  paid  for  a  promise 
to  do  an  act  or  to  give  something  other  than  money  of  considerable  value,  the 
adequacy  of  the  consideration  will  not  be  inquired  into,  though  an  inquiry  whether 
the  consideration  alleged  was  the  consideration  actually  intended  is  proper.  1 
Williston,  op.  cit.,  240,  n.  76,  77. 

" ".  .  .  at  common  law  a  contract  for  the  exchange  of  unequal  sums  of 
money  at  the  same  time,  or  at  different  times,  when  the  element  of  time  is  no 
equivalent,  is  not  binding;  and.  in  such  cases,  courts  may  and  do  enquire  into  the 
equality  of  the  contract;  for  its  subject-matter,  upon  both  sides,  has  not  only  a 
fixed  value,  but  is  itself  the  standard  of  all  value;  and  so.  for  the  difference  of  value, 
there  is  no  consideration."    Shepard  v.  Rhodes  (1863)  7  R.  I.  470,  475. 

'*  The  Medieval  Church's  opposition  to  and  penalization  of  the  charging  of 
interest  for  the  use  of  money  was  ba'-cd  on  the  notion  prevalent  in  a  pre-capitalistic 
era  that  money  loaned  could  be  used  only  for  consumptive  purposes.     But  even  the 
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The  common  law  reflected  this  understanding  of  economic  principles.  Early  in 
the  development  of  the  law  of  consideration,  in  the  absence  of  usury  statutes,  the 
charging  of  interest  was  legal  if  reasonable,"  that  is,  in  effect  the  payment  of  a 
smaller  sum  would  support  a  promise  to  repay  a  greater  amount  provided  that  the 
disparity  was  not  unreasonable.'*  The  fixing  of  an  arbitrary  limit  on  the  charging 
of  interest  was  wholly  a  creature  of  the  legislature.''  In  Roark  v.  Turner  ^^  it  was 
said  in  a  dictum  that  the  pa>Tncnt  of  fifty  dollars  would  be  consideration  for  the 
making  of  a  note  for  one  hundred  dollars,  because  the  risk  of  repayment  affects 
the  value  of  the  promise,  and  because  a  "promise  is  a  species  of  property,  a  chose 
in  action,  and  has  no  more  fixed  value,  than  a  horse  or  a  negro  has;"  and  just  as 
the  law  cannot  "ascertain  the  exact  equivalent  for  a  horse,"  so  it  cannot  "ascertain 
the  exact  value  of  a  promise."  In  Flight  v.  Reed"  it  was  said  that  ilSOO  was  suffi- 
cient cons"^deration  to  support  a  promise  to  repay  £1600,  in  the  absence  of  a  law 
forbidding  the  making  of  such  a  promise.  Eliminating  the  question  of  the  viola- 
tion or  evasion  of  the  usury  laws,  it  seems  that  v>hcre  there  is  a  substantial  parity 
between  the  sum  advanced  and  the  sum  promised,  the  adequacy  of  the  monetary 
consideration  will  not  be  inquired  into,"*  unless  there  has  been  fraud,  undue  in- 
fluence, or  a  definite  promise  to  advance  the  full  sum."  As  to  the  one  cent  and 
dollar  cases,  there  would  seem  to  be  cogent  reasons  for  holding  such  consideration 
sufiicicnt  to  support  a  promi.<K;  to  pay  a  sum  of  monej',  especially  when  we  find 
that  the  obvious  disproportion  between  the  value  of  a  piece  of  paper  or  of  the 
doing  of  an  act  and  a  promise  of  substantial  value  is  wholly  disregarded.  Perhaps 
Holmes's  statement  that  "consideration  is  as  much  a  form  as  a  seal"' "  should  be 
followed  literally." 

Church  sanctioned  some  charging  for  the  use  of  money  in  commercial  transactions, 
as  where  "if  the  lender  could  show  that  he  had  suffered  any  loss  or  had  been  pre- 
vented from  making  any  gains  through  not  having  the  money,  he  might  charge  a 
return."     Seligman,  Principles  of  Economics  (7th  ed  ,  rev.,  1916)  111,  114. 

''  See  39  Cvc.  890;  Anon.  (1666)  Hardres'  Rep.  420. 

^'Coleman  v.  Commins  (1888)  77  Cal.  548,  20  Pac.  77;  Fisher  v.  Bidwell  (1858) 
27  Conn.  363,  372;  see  Flight  v.  Reed  (1863)  32  L.  J.  (x.  s.)  Ex.  265,  269, 

"  In  Fisher  v.  Bidivcll  supra,  Storrs,  C.  J.,  said:  "There  is  no  doubt  that,  con- 
sidering this  question  independently  of  our  usur\-  laws,  and  as  one  to  be  determined 
by  the  common  law  as  administered  in  our  courts,  the  lender  would  be  entitled  in 
such  a  case  to  recover,  not  only  the  principal  sum  lent,  but  the  interest  thereon, 
according  to  the  rate  agreed  on  between  him  and  the  borrower,  to  the  time  when  it 
became  due  by  the  terms  of  the  contract,  whatever  the  rate  of  such  interest  should 
be,  subject  to  the  inference  derivable  therefrom  in  regard  to  the  fairness  of  the 
transaction,  and  also  damages  for  the  detention  of  the  debt  from  that  time  to  the 
rendition  of  the  judgment.  By  the  common  law  there  is  no  limit  to  the  compensa- 
tion for  the  use  of  money  which  may  be  agreed  on  between  the  parties  to  a  loan. 
Contracts  on  that  subject  are  equally  valid  and  are  governed  by  the  same  rules  as 
those  for  the  use  of  any  other  article.  It  is  only  by  statute  that  such  contracts  are 
invalidated  on  account  of  the  amount  of  the  interest  agreed  to  be  paid."  See 
Coleman  v.  Commins,  supra. 

"(1859)  29  Ga.  455,  457. 

"  (1863)  32  L.  J.  (X.  s.)  Ex.  265,  269. 

"  But  see  Sau-\cr  v.  McLouth  (X.  Y.  1866)  46  Barb.  3.^0,  352,  3':'3,  citing  Storv. 
Promissory  Xotes  (5th  ed.  18.-9)  §187. 

"See  Riegel  v.  llollenshlager  (Cal.  1920)  193  Pac.  160;  cf.  Giddings  v.  Gid- 
diii(j.'!'s  Adm'r  (1878)  51  Vt.  227,  236. 

^Krell  v.  Codman  (1891)   154  Mass.  454,  456.  2^  X.  E.  578. 

"There  are  instances  indicating  the  judicial  sanction  of  the  assumption  of 
obligations  without  consideration.  The  doctrine  of  the  enforceability  of  a  volun- 
tary declaration  of  trust.  Ex  parte  Pye  (1811)  18  Yes.  140,  certainly  seems  to  ac- 
complish what  could  not  have  been  done  without  consideration  or  a  seal  or  a  trans- 
fer of  possession — the  assumption  by  the  declarant  of  an  obligation  with  resoect 
to  some  res  then  belonging  to  him.  In  Hjimer  v.  Sidzcay  (1891)  124  X.  Y.  538,  27 
X.  E.  2.^6.  it  was  held  that  the  declarant  was  estopped  from  denying  the  existence  of 
t!ie  subject-matter  of  the  trust.    Telescoping  the  two  doctrines,  the  result  is  obtained 
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The  foregoing  discussion  might  not  perhaps  deserve  such  elaboration  if  it  were 
not  for  the  curious  results  that  the  erroneous  generalization  from  the  penny  and 
dollar  ha5i  produced  in  different  phases  of  contract  law.  This  together  with  the 
fear  of  permitting  a  usurious  transaction  to  be  carried  out  has  led  to  the  formula- 
tion of  rules  that  have  hindered  the  progress  of  the  law  towards  its  being  a  reflec- 
tion of  the  desires  of  the  commercial  community.  In  the  discharge  of  obligations, 
"the  medieval  doctrine,  that  a  partial  payment  of  a  debt  cannot  be  a  satisfaction  of 
the  whole  amount  due,  although  so  intended  by  the  parties""  was  later  justified  by 
Lord  Ellenborough  on  the  ground  that  "There  must  be  some  consideration  for  the 
relinquishment  of  the  residue;  .  .  .  otherwise  the  agreement  is  nudum 
pactum.'"^  Though  this  doctrine  has  been  generally  accepted,  it  "has  met  with 
almost  unparalleled  animadversion  at  the  hands  of  the  judges  who  have  applied  it," 
and  has  been  limited  to  the  specific  facts." 

The  doctrine  of  inquiring  into  the  adequacy  of  monetary  consideration,  com- 
plicated no  doubt  b}-  the  fear  that  the  usury  laws  will  be  evaded,  has  stunted  the 
development  of  the  law  of  bills  and  notes.  As  between  immediate  parties,  maker  or 
acceptor  and  payee,  the  law  of  consideration  as  applied  in  simple  contracts  prevails, 
except  as  to  pre-existing  debts."  Consequently,  for  the  difference  between  the 
amount  advanced  and  the  promised  amount  there  can  be  no  recovery,  except  where 
such  difference  does  not  exceed  the  legal  interest,  because  there  is  said  to  be  no 
consideration  to  that  extent."  In  several  jurisdictions,  in  the  absence  of  usury 
laws,  there  can  be  full  recovery  where  the  disparity  between  the  amount  advanced 
and  the  promised  amount  is  reasonable,**  and  in  one  jurisdiction  regardless  of  such 
disparity.** 

In  a  recent  case,  Riegel  v.  VVollenshlager  (Cal.  1920)  193  Pac.  160,  it  was  held 
that  $19,400  was  a  sufficient  consideration  for  the  making  of  an  interest-bearing 
note  for  $20,000  and  that  "inadequacy  of  consideration  is  no  defense  to  the  enforce- 
ment of  a  contract  voluntarily  made." 

It  was  disputed  for  some  time  whether  a  holder  who  had  paid  less  than  full 
value  could  recover  more  than  the  consideration  he  had  paid  and  interest  from  a 
maker  or  acceptor,  who  had  a  valid  defense  against  the  holder's  transferor." 
Where  there  has  been  an  original  valid  consideration,  or  the  paper  has  been  issued 
fairly  and  intentionally  without  consideration,  a  purchaser  for  value  and  without 
notice  can  recover  the  whole  amount  regardless  of  what  he  has  paid.** 

What  should  be  the  measure  of  recovery  of  an  indorsee  from  his  immediate 
indorser,  or  of  a  payee  from  the  drawer,  upon  the  default  of  parties  primarily 
liable,  where  the  holder  has  paid  to  his  transferor  less  than  the  face  of  the  paper? 
Assuming  that  the  transaction  is  a  sale  and  not  a  loan,  and  the  objection  of  the 
violation  of  the  usurj-  laws  is  thus  met,**  should  the  sufficiency  of  the  consideration 
be  inquired  into? 

of  the  enforcement  of  an  obligation,  when  the  beneficiary  is  led  to  believe  in  the 
existence  of  the  subject-matter,  even  though  no  consideration  was  given  for  its 
assumption.    See  also  1  Williston,  Contracts  (1920)   §  139. 

**J.  B.  Ames,  Two  Theories  of  Consideration  (1899)  12  Harvard  Law  Rev. 
515,  524. 

'^  Fitch  v.  Sutton  (1804)  5  East  230,  232.  See  12  Harvard  Law  Rev.  524; 
Norris  v.  Slaughter  (Iowa  1851)  3  G.  Greene  116. 

**  12  Harvard  Law  Rev.  525,  and  note  1. 

"  See  Uniform  Negotiable  Instruments  Law  §25 ;  1  Daniel,  Negotiable  Instru- 
ments (6th  ed.  1913)  §753  et  seq. 

""Ibid.;  Sawyer  v.  McLouth  (N.  Y.  1866)  46  Barb.  350,  353;  see  Story,  op  cit., 
§187;  Town  of  Danville  v.  Sutherlin  (Va.  1871)  20  Gratt.  555,  579. 

**See  supra,  footnote  16.  "^  Roark  v.  Turner   (1859)  29  Ga.  455. 

"'  1  Daniel,  op.  cit.,  §§  754-761. 

**  Uniform  Negotiable  Instruments  Law  §57;  1  Daniel,  op  cit.,  §761. 

*=■  See  Cram  v.  Hendricks  (N.  Y.  1831)  7  Wend.  569,  577;  Lloyd  v.  Keach  (1817) 
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In  some  jurisdictions  the  indorsee  can  recover  from  his  indorser,  if  at  all,** 
merely  the  money  paid  for  the  paper  and  interest.**  According  to  the  minority  and 
better-reasoned  view,  full  recovery  of  the  face  value  of  the  instrument  is  allowed.** 
The  argument  used  to  reach  the  result  that  only  the  money  consideration  paid  to 
the  indorser  sJiould  be  recovered  is  identical  with  the  one  used  in  limiting  the  re- 
covery of  a  promisee  under  a  simple  contract  to  the  money  advanced."  The  carry- 
ing over  of  this  concept  to  the  indorsee-indorser  situation  has  virtually  paralyzed 
the  judicial  analysis  of  the  real  situation  and  has  produced  a  vicious  and  inde- 
fensible result.  Where  one  sold  choses  in  action  at  a  discount  of  from  15  to  20 
per  cent,  and  guaranteed  their  paj-ment,  the  vendor  was  held  liable  on  his  guaranty 
for  the  face  value  of  the  unpaid  claims.**  Arguing  analogical!}',  the  indorsee  should 
be  permitted  to  recover  from  his  indorser,  who  is  not  an  accommodated  party 
known  as  such  to  the  indorsee,  the  face  of  the  bill  or  note,  which  he  sold  and  the 
payment  of  which  he  merely  guaranteed.  It  is  analogous  to  the  sale  of  a  chattel 
and  a  warranty  of  the  value  as  greater  than  the  price  paid,  or  a  ^aranty  that  the 
sale  of  the  chattel  at  some  future  time  would  realize  an  amount  greater  than  the 
price  paid."  Besides,  the  content  of  the  indorser's  promise  is  not  that  he  will  in 
return  for  the  lesser  sum  pay  a  larger  amount  at  all  events  and  unconditionally,  but 
that  he  will  pay  the  larger  amount  only  if  the  party  who  is  primarily  liable  defaults 
in  his  obligation  and  if  the  holder  makes  presentment  and  gives  notice.**  Of  course, 
if  the  transaction  is  intended  as  a  subterfuge  for  the  evasion  of  the  usury  laws,  as 
where  the  indorsee  and  the  indorser  know  that  the  person  primarily  liable  is 
insolvent  and  is  not  seriously  considered  as  likely  to  pay,  the  foregoing  reasoning 
would  not  be  applicable,  for  the  transaction  would  really  be  a  loan  and  not  a  sale.** 

The  doctrine  that  the  indorsee  can  recover  from  his  indorser,  who  transfers  the 
paper  as  seller,  only  the  consideration  paid  for  it  and  interest  has  been  consciously 
limited  even  in  the  state  of  its  origin.  In  Ingalls  v.  Lee  *^  the  court  after  reaffirming 
the  preceding  doctrine  declared  in  a  dictum  that  from  an  accommodating  indorser, 
not  a  party  to  the  sale,  the  full  face  of  the  note  could  be  recovered.**  The  indorser 
is  as  much  a  suret>'  in  the  one  case  as  in  the  other  and  should  be  equally  liable  in 
both  cases. 

2  Conn.  175;  39  Cyc.  933;  I  Daniel,  op  cit.,  §762  et  scq. 

**  There  seemed  to  have  been  some  doubt  whether  anv  recovery  could  be  had. 
See  Cram  v.  Hendricks  (N.  Y.  1831)  7  Wend.  569;  I  Daniel,  op  cit.,'%762,  et  seq. 

''Cram  v.  Hendricks  (N.  Y.  1831)  7  Wend.  569;  Braman  v.  Hess  (_N.  Y.  1816) 
13  Johns.  *52;  Munn  v.  Commission  Co.  (N.  Y.  1818)  15  Johns.  *44  *55;  French  v. 
Grindle  (1838)  15  Me.  163,  166;  see  Ingalls  v.  Lee  (N.  Y.  1850)  9  Barb.  647,  651; 
McAdam  v.  Grand  Forks  Mercantile  Co.  (1913)  24  N.  Dak.  645,  140  N.  W.  725,  47 
L.  R.  A.  (n.  s.)  246  (negotiation  after  maturity)  ;  Norton,  Bills  and  Notes  (4th 
€d.  1914)  231,  n.  3. 

"Tan  Fleet  v.  Sledge  (C.  C.  1890)  45  Fed.  743,  752;  Roark  v.  Turner  (1859) 
29  Ga.  455;  National  Bank  of  Michigan  v.  Green  (1871)  33  Iowa  140,  146;  Durant  v. 
Banta  (1858)  27  N.  T.  L.  624,  632,  636;  1  Daniel,  op  cit.,  §§767,  768;  2  Parsons, 
Notes  and  Bills  (2nd  ed.  1876)  428  et  seq.;  cf.  N.  I.  L.  §  66. 

''  See  McAdam  v.  Grand  Forks  Mercantile  Co.  and  47  L.  R.  A.  (n.  s.)  246. 

**  Cantrell  v.  Ford  (Tenn.  Ch.  1898)  46  S.  \\.  581,  585.  See  Railroad  Companies 
Y.  Schutte  (1880)  103  U.  S.  118,  145;  Lloxd  v.  Keach  (1817)  2  Conn.  175,  178; 
Ingalls  v.  Lee   (N.  Y.  1850)  9  Barb.  (A7,  651. 

**  2  Parsons,  op  cit.,  429,  430 ;  1  Daniel,  op  cit.,  884 ;  but  see  Cram  v.  Hendricks 
(X.  Y.  1831)  7  Wend.  569,  587. 

**!  Daniel,  op  nV.,  884;  Durant  v.  Banta  (1858)  27^.  J.  L.  624,  632. 

*"  Cf.  McAdam  v.  Grand  Forks  Mercantile  Co.  (1913)  24  N.  Dak.  645,  140  N.  W. 
725.  **  (N.  Y.  1850)  9  Barb.  647.  651. 

**  See  Billingsley  v.  State  Bank  (1852)  3  Ind.  375  (apparently  an  accommodating 
indorser).  But  from  an  accommodated  indorser,  regardless  whether  or  not  his 
accommodation  character  was  known  to  the  indorsee,  it  was  said  that  the  amount 
recoverable  would  be  limited  to  the  amount  paid.  Cf.  Cram  v.  Hendricks  (N.  Y. 
1831)  7  Wend.  569,  572.     When  the  indorsee  knows  that  the  indorser  is  the  accom- 
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It  has  been  urged  that  the  foregoing  reasoning  is  applicable  "where  the  drawer 
of  a  bill  parts  with  it  for  less  than  the  legal  rate  of  discount."**  It  is  argued  that 
the  drawer  "simply  sells  a  debt  due  him  from  another,  engaging  that,  if  the  other 
does  not  pay  it,  and  peculiar  acts  of  diligence  are  observed  by  the  purchaser,  he 
will  make  the  debt  good,"**  and  that  the  transaction  is  not  a  loan  and,  therefore, 
not  affected  by  the  usury  laws."  By  this  transaction  the  payee  merely  acquires  a 
liability  to  have  his  legal  relations  altered  by  the  drawee  and  a  power  to  subject  the 
drawer  to  a  duty  and  a  liability.  To  say  that  the  drawer  "sells  a  debt  due  him 
from  another"  implies  the  transfer  of  the  claim  or  right  that  the  drawer  has 
against  the  drawee.  But  this  is  inaccurate  as  applied  to  the  payee  of  a  bill,  for 
he  acquires  no  right  against  nor  power  over  the  drawee  by  virtue  of  the  bill. 
So  this  might  be  regarded  as  a  sale  to  the  payee  of  a  liability  to  acquire  a  right 
against  the  drawee  by  acceptance  and  a  guaranty  that  if  the  bill  is  not  accepted 
and  paid  the  drawer  will  pay.  It  seems  doubtful  whether  one  will  pay  a  large 
sum  for  a  mere  "liability"  to  acquire  a  right  against  another,  who  has  no  present 
duty  toward  him  and  who  may  refuse  to  give  him  such  right,  even  though 
breaching  thereby  an  obligation  toward  the  drawer ;  in  reality,  the  payee  is  depend- 
ing on  the  promise  of  the  drawer  when  he  takes  the  bill.  Besides  the  whole  trans- 
action has  the  effect  of  depriving  the  drawer  of  definite  monetary  assets  which  are 
greater  than  the  money  consideration  ;  and  in  this  sense  there  is  an  inadequacy 
of  consideration  for  the  drawer's  promise.*'  The  result  contended  for  is  another 
protest  against  the  influence  of  the  doctrine  of  inquiring  into  the  adequacy  of 
monetary  consideration. 

To  summarize,  in  simple  contracts  a  nominal  sum  will  not  support  a  promise 
to  repay  a  larger  sum.  The  generalization  therefrom  that  the  equality  of  the 
monetary  consideration  and  the  promise  will  be  inquired  into  and  that  as  to  any 
deficiency  there  is  no  consideration  is  inaccurate.  In  the  law  of  bills  and  notes, 
aside  from  the  question  of  the  usury  statutes,  the  adequacy  of  monetary  considera- 
tion as  between  the  payee  and  maker  or  acceptor  will  be  investigated.  But  there 
is  authority  for  the  conclusion  that  where  there  is  a  substantial  parity,  or  where  the 
consideration  is  not  obviously  intended  to  be  nominal,  the  consideration,  whatever 
it  may  be,  will  be  sufficient  to  support  a  promise  to  repay  a  larger  sum.  As  between 
the  indorsee  and  the  indorser,  other  than  an  accommodated  indorser  known  as  such 
to  the  indorsee,  there  is  a  conflict ;  but  it  seems  that  according  to  the  better-reasoned 
view  the  sufficiency  of  the  consideration  should  not  be  inquired  into  to  limit  the 
indorsee's  recovery  to  the  consideration  paid  and  interest,  unless  the  indorsee  was  a 
pledgee.  And  as  between  the  payee  and  the  drawer,  both  on  technical  legal  grounds 
and  on  the  ground  of  fulfilling  the  expectations  of  the  parties  and  the  desires  of 
the  commercial  community,  the  drawer  should  be  held  liable  for  the  full  face  of  the 
bill  even  though  the  consideration  received  therefor  was  considerably  less. 


The  Expenses  oe  a  Receivership  Erroneously  Created. — Although  the  courts 
are  vested  with  large  discretion  in   determining  which   of  the  parties  shall  bear 

modated  party,  and,  therefore,  the  party  who  is  expected  to  take  up  the  paper  upon 
maturity,  the  transaction  is  obviously  a  loan  and  not  a  sale ;  and  an  obligation  exists 
between  such  indorser  and  indorsee  similar  to  the  obligation  between  a  maker  and 
a  payee.  But  when  the  indorser's  accommodated  character  is  unknown  to  the 
indorsee,  the  transaction  might  be  a  sale,  or  the  indorsee  might  have  p'-oceeded  upon 
the  hona  fide  supposition  that  a  sale  was  being  consummated.  In  the  latter  case,  full 
recovery  might  properly  be  allowed. 

**  1  Daniel,  op  cit.,  884;  but  see  Whitworth  &  Yancey  v.  Adams  (Va.  1827)  5 
Rand.  333,  341.  *' Ibid. 

**  1  Daniel,  op.  cit.,  886,  n.  19  and  18. 

*'  This  is  especially  clear  in  the  case  of  the  drawing  of  a  check  for  an  amount 
greater  than  the  consideration. 
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the  costs  of  a  receivership, '  the  repeated  exercise  of  that  discretion  has  re- 
sulted in  many  instances  in  the  estabHshment,  if  not  of  inflexible  rules,  certainly 
of  various  definite  tendencies.  Thus,  it  is  quite  universally  settled  that  the  ex- 
penses '  of  a  receivership  properly  created  are  a  charge  on  the  property  ad- 
ministered ;  *  and  it  is  equally  well  settled  that  where  the  appointment  of  the 
receiver  is  absolutely  void  for  want  of  jurisdiction,  the  receiver  is  not  entitled 
to  reimburse  himself  from  the  fund  or  property  in  his  possession.*  Where  the 
appointment  of  the  receiver  is  not  void  but  merely  improper  or  irregular,  is 
resisted  by  the  respondent, '  and  is  subsequently  set  aside  or  reversed,  there 
exists  nothing  like  the  unanimity  of  these  last  mentioned  rules.  Yet  it  is  per- 
haps the  weight  of  authority  that  the  petitioner, — the  party  at  whose  instance  the 
respondent  was  erroneously  deprived  of  his  property, — should  pay  the  expenses.* 
But  granted  that  it  is  the  petitioner  who  is  to  bear  such  expense;  granted, 
that  is,  that  as  between  the  petitioner  and  the  respondent,  it  is  the  former  -who 
is  to  be  finally  liable ;  what  is  the  procedure  by  which  the  receiver  is  to  collect 
his  expenses?  Is  the  respondent  entitled  to  the  return  of  his  property  undi- 
minished by  the  expenses  of  the  receivership,  thereby  compelling  the  receiver 
to    proceed    directly   against    the    petitioner'    and    to    assume    the    risks    of    loss 

'See  Brock  v.  Rudig  (Ind.  App.  1918)  119  N.  E.  491;  Northrup  Nat'l  Bk. 
v.  Varner  (1910)  82  Kan.  691,  109  Pac.  394. 

'  The  expenses  include  the  receiver's  compensation,  and  disbursements  made 
and  debts  and  liabilities  incurred  on  behalf  of  the  receivership  or  business 
administered. 

'2  Tardy's  Smith  on  Receivers  (2nd  ed.  1920)  §§615-617;  1  Clark,  Receivers 
(1918)  §  810(b) ;  (1916)  16  Columbia  Law  Rev.  614. 

*2  Tardy's  Smith,  op.  cit.,  §627;  High,  Receivers  (4th  ed.  1910)  934.  Simi- 
larly, "if  the  property  of  which  he  [the  receiver]  takes  possession  is  determined 
to  belong  to  persons  not  parties  to  the  action."  Ephraim  v.  Pacific  Bk.  (19(X)) 
129  Cal.  589,  592,  62  Pac.  177;  Howe  &  Co.  v.  Jones  (1885)  66  Iowa  156,  23 
N.  W.  376;  High,  /oc.  ctV. 

'  The  importance  of  this  is  indicated  infra  in  footnotes  6,  17,  and  18.  Also 
see  Beach  v.  Macon  Grocery  Co.  (C.  C.  A.  1903)    125  Fed.  513,  515. 

*/n  re  Lacov  (C.  C.  A.  1905)  142  Fed.  960;  In  re  IVentworfh  Lunch  Co. 
(C.  C.  A.  1911)  191  Fed.  821;  Tardy's  Smith,  op.  cit.,  §  627.  pp.  1752,  1753.  And 
the  petitioner  is  liable  even  bej'ond  the  amount  of  his  bond.  T.  E.  Hill  Co.  v. 
U.  S.  Fid.  &  Guar.  Co.  (1914)  265  111.  534,  107  N.  E.,  194.  The  petitioner's  lia- 
bility would  undoubtedly  be  uniformly  recognized  where  he  acted  fraudulently 
or  in  any  degree  of  bad  faith  in  obtaining  the  receivership.  Although  the  weight 
of  authority  is  as  indicated  in  the  body  of  the  discussion,  the  petitioner's  liability 
to  the  receiver  in  the  case  of  an  erroneous  receivership  has  been  vehemently 
denied  on  the  ground  that  the  fact  that  the  petitioner  does  not  finally  succeed 
in  the  litigation  is  not  the  criterion  in  determining  the  propriety,  necessity  or 
legality  of  a  receiver's  appointment.  Ferguson  v.  Dent  (C.  C.  1891)  46  Fed. 
88;  Middlesborough  v.  Coal  &  Iron  Bk.  (1908)  33  Ky.  L.  Rep.  469,  110  S.  W. 
355;  Clark  v.  Brown  (C.  C.  A.  1902)  119  Fed.  130.  It  should  be  noted  that  the 
decision  in  Clark  v.  Browti,  supra,  hinged  on  the  fact  that  the  respondent  ac- 
quiesced in  the  erroneous  appointment  of  the  receiver  and  that  therefore  the 
expenses  might  well  be  borne  by  the  respondent.  These  cases  are  not,  therefore, 
contrary  to  the  weight  of  authority  but  are  distinguishable.  Cf.  supra,  footnote 
5  and  infra,  footnotes  17  and  18.  A  third  position  seems  to  be  that  it  is  entirely 
in  the  court's  discretion  in  each  case  to  burden  with  the  expenses  that  party  who 
should  equitably  bear  them.  Capital  City  Tob.  Co.  v.  Anderson  (1912)  138  Ga. 
667,  75  S.  E.  1040;  Hembree  \.  Dawson  (1890)  18  Ore.  474,  23  Pac.  264.  In 
one  case  a  rather  arbitrary  distinction  was  made,  the  running  expenses  during 
the  receiver's  administration  plus  one-third  of  his  compensation  being  charged 
to  the  respondent,  or  the  business,  while  the  petitioner  was  charged  with  two- 
thirds  of  the  receiver's  compensation.  French  v.  Gifford  (1871)  31  Iowa  428. 
It  is  only  with  cases  and  jurisdictions  within  the  majorit>'  rule  as  stated  in  the 
body  of  this  note  that  the  remainder  of  the  discussion  will  deal. 

'Beach  v.  Macon  Grocery  Co.  (C.  C.  A.  1903)  125  Fed.  513;  McAnrow  v. 
MarHn   (1899)    183   111.  467,   56  N.   E.   168;    Weston  v.   Watts    (N.   Y.    1887)    45 
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attendant, — the  giving  up  of  his  claim  against  the  respondent  and  his  Hen  on 
the  property  administered  in  exchange  for  the  unsecured  personal  liability  of 
the  petitioner?  Or  is  the  receiver  to  be  allow^ed  a  lien  on  the  funds  and  goods 
in  his  hands,  from  which  he  can  retain  the  amount  of  his  expenses  before  re- 
turning the  property  to  the  respondent  under  the  decree  terminating  the  errone- 
ous receivership  and  thereby  force  the  respondent,  already  damaged,  to  seek 
indemnity  of  the  petitioner*  and  to  risk  further  loss  due  to  the  latter's  in- 
solvency or  other  immunity  from  suit?** 

The  choice  is  apparently  one  based  on  policy.  It  has  been  argued  that  the 
respondent  has  been  sufficiently  wronged  and  damaged  by  depriving  him  of  his 
property  erroneously,  and  that  it  would  be  inequitable  to  impose  upon  him  the 
additional  burden  of  paying  the  receiver  and  of  forcing  him  then  to  proceed 
against  the  respondent.*  That  the  receiver  is  limited  to  his  right  to  recover  only 
against  the  petitioner  is  said  to  be  entirely  just  since  it  is  to  be  assumed  that 
he  took  his  office  with  full  knowledge  of  its  liabilities  and  risks."  On  the  other 
hand  it  has  been  urged,  and  it  is  submitted  correctly  urged,  in  favor  of  allow- 
ing the  receiver  to  collect  immediately  from  the  respondent  and  to  secure  his 
claim  by  a  lien,  that  the  receiver  is  an  officer  of  the  court  and  not  an  agent  of 
the   petitioner. "     His   appointment   is   not   "wrongful"   as   regards   the   respondent 


Hun  219;  Pittsfidd  Nat'l  Bk.  v.  Bayne  (1893)  140  N.  Y.  321,  35  N.  E.  630;  2 
Tardy's  Smith,  op.  cit.,  1753.  footnote  3.  People  v.  Jones  (1876)  33  Mich.  303, 
is  frequently  cited  as  authority  for  this  proposition,  hut  that  was  a  case  of  an 
utterly  void  receivership,  set  aside  for  want  of  jurisdiction.  Clearly  the  receiver 
under  such  circumstances  has  no  lien  on  the   funds.     Cf.  supra,   footnote  4. 

"Re  r.  E.  Hill  Co.  (C.  C.  A.  1907)  159  Fed.  73;  Bspuella  Land  &  Cattle  Co., 
Ltd.  V.  Bindle  (1895)  11  Tex.  Civ.  App.  262.  32  S.  W.  582;  see  Ctitter  v.  Pollock 
(1898)  7  N.  Dak.  631,  633,  76  N.  W.  235;  Hopfensack  v.  Hopfensack  (N.  Y. 
1880)  61  How.  Pr.  498,  508.  See  Re  Chas.  W.  Aschcnbach  Co.  (C.  C.  A.  1910) 
183  Fed.  305,  interpreting  Re  T.  E.  Hill  Co.,  supra,  as  conferring  a  discretionary 
power  upon  the  court  to  charge  either  the  petitioner  or  the  estate  immediately, 
according  to  the  exigencies  of  each  case.  See  also  Elk  Fork  Oil  &  Gas  Co.  v. 
Foster  (C.  C.  A.  1900)  99  Fed.  495,  where  the  improper  receivership  was  created 
on  the  court's  own  motion. 

*■  A  petitioner  is  always  required  to  file  a  bond  which  theoretically  inde^mifies 
the  respondent  against  all  loss  if  it  should  subsequently  appear  that  the  re- 
ceivership was  erroneously  created.  That  possibly  is  one  of  the  reasons  for 
the  rule  allowing  receivership  expenses  to  be  paid  out  of  the  property  before 
it  is  returned  to  the  respondent.  But  in  actual  practice  little  attention  is  paid 
to  the  amount  of  the  bond,  and  the  respondent  usually  finds  it  inadequate  as 
security.  This  situation  could  be  remedied  if  the  court  were  to  require  the  bond 
to  be  increased  as  soon  as  it  becomes  apparent  that  it  is  the  respondent's  intention 
to  contest  the  validity  of  the  receivership.  See  Atlani*ic  Trust  Co.  v.  Chapman 
(1908)  208  U.  S.  360,  28  Sup.  Ct.  406.  This  would  adequately  protect  the  re- 
spondent ;  or  else  the  court  could  direct  the  payment  on  the  bond  directly  to  the 
receiver. 

"Beach  v.  Macon  Grocery  Co.,  supra;  Weston  v.  Watts,  supra.  In  addition, 
in  Weston  v.  Watts,  supra,  at  p.  221,  it  was  said  that  it  would  be  unconstitutional 
to  allow  the  receiver  to  collect  any  part  of  his  compensation  out  of  the  property 
which  thus  came  improperly  into  his  hands,  because  to  do  so  would  amount  to 
a  deprivation  of  property  without  due  process  of  law. 

"  This  argument  leads  in  a  perfect  circle.  The  receiver  takes  office  with 
full  knowledge  that  his  sole  security  is  the  petitioner — only  if  that  is  the  law. 
The  very  question  at  issue  is  whether  that   should  be  the  law. 

^^  Hopfensack  v.  Hopfensack,  supra;  Re  T.  E.  Hill  Co.,  supra,  at  p.  76. 
This  fact  that  the  receiver  is  an  officer  of  the  court  has  been  a  persuasive  argu- 
ment in  favor  of  paying  and  protecting  the  receiver  above  all.  See  (1916)  16 
Columbia  Law  Rev.  614.  It  was  until  comparatively  recently  held  on  good 
authority  that  even  in  the  case  of  a  perfectly  regular  receivership  resulting  in 
a  victory  for  the  petitioner,  if  the  fund  was  insufficient  to  pay  the  receiver's 
expenses,  the  petitioner  despite  his  victory  could  be  charged.  Chapman  v.  Atl. 
Trust  Co.  (C.  C.  A.  1902)    119  Fed.  257  and  (C.  C.  A.  1906)   145  Fed.  820.     The 
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though  subsequently  reversed.  Its  validity  and  legality  rest  entirely  and  solely 
upon  the  jurisdiction  of  the  court  to  create  the  receivership  and  his  position  in 
no  way  depends  upon  the  final  determination  of  the  case  or  the  petitioner's 
success  or  failure. "  Nor  is  a  decree  reversing  or  setting  aside  a  former  order 
for  a  receivership  necessarily  a  declaration  of  want  of  jurisdiction  ab  initio. 
It  is,  in  the  cases  under  discussion,  merely  a  determination  of  an  erroneous 
exercise  of  an  admitted  power  because  of  a  mistaken  view  of  the  circumstances 
of  the  particular  case."  If  the  receiver's  compensation  and  right  to  recover 
expenses  from  the  property  administered  were  contingent  upon  the  petitioner's 
success,  in  only  a  very  few  cases  could  a  person  be  fctmd  who  would  be  willing 
to  undertake  the  responsibility  of  a  receivership." 

In  the  recent  case  of  In  re  Hurlburt  Motors,  Inc.  (D.  C,  S.  D.  N.  Y.,  1920) 
64  N.  Y.  L.  J.  1551,  the  question  was  squarely  before  the  court.  After  saying 
that  "the  matter  is  open  to  doubt  in  this  court",  Learned  Hand,  J.,  held  "that 
the  rule  is  that  the  defendant's  or  respondent's  estate  is  not  liable  for  the  re- 
ceiver's debts  or  his  compensation  beyond  the  amount  of  the  profits  realized 
or  improvements  arising  through  profits"  during  the  receivership.  "As  to  any- 
thing more  the  receiver  and  his  creditors  have  the  responsibility  only  of  the 
plaintiffs  or  petitioners."  This  position,  it  is  apparent,  is  midway  between  the 
two  views  previously  announced.  It  allows  the  receiver  to  recover  of  the  re- 
spondent and  to  exert  a  lien  upon  the  estate  administered  only  to  a  limited 
degree.  As  authority  for  this  conclusion,  the  court  cited  four  cases, "  none  of 
which  seem  binding  on  the  question  in  issue.  They  were  cases  not  of  wrong- 
ful or  erroneous  but  of  entirely  regular  receiverships,  and  in  at  least  two  of  the 
cases, "  the  respondents  not  only  did  not  resist  the  petition  as  in  the  principal 
case  and  in  those  under  consideration,  but  actually  instigated  the  proceedings 
himself.  Under  such  circumstances  there  appears  to  be  no  reason  for  not  charg- 
ing the  expenses  of  the  receivership  to  the  business  administered. "  Whatever 
doubt  exists  can  arise  only  when  it  is  a  question  of  placing  an  additional  burden 
upon  a  respondent  erroneously  deprived  of  his  property  against  his  will. "  Other- 
wise there  could  be  no  question  of  wronging  him  by  making  the  fund  liable  for 
the  receivership  expenses.  Nor  does  the  decision  appear  sound  on  principle. 
The  court  appointing  the  receiver  should  determine  the  policy  it  is  to  pursue; 
it  should  either  protect  the  receiver  primarily  and  see  him  compensated,  or  take 
care  that  the  injured  respondent,  if  such  it  deem  him,  suffers  no  further  loss, 
even  though  the  receiver,  who  may  be  equally  innocent,  be  damaged.  The 
position  of  the  court  in  the  instant  case  seems  to  be  a  straddle  between  these 
two  necessarily  conflicting  policies.     If   the   respondent   is   deemed   to   have  been 

case  was  reversed,  however,  in  (1908)  208  U.  S.  360.  28  Sup.  Ct.  406.  and  it  now 
seems  settled  that  a  petitioner  cannot  be  charged  under  such  circumstances. 
Tardy's   Smith,  op.   cit.,  §  616. 

^ Hopfensack  v.  Hopfensack,  supra;  Re  T.  E.  Hill  Co.,  supra,  at  p.  76; 
Ferguson  v.  Dent,  supra. 

"This  distinction  is  well  indicated  in  Tardy's  Smith,  op.  cit.,  §627,  pp.  1751, 
1752. 

^*  Espuel'a  Land  &  Cattle  Co.  v.  Bindle,  supra. 

"Tex.  6-  Pac.  Rx.  v.  Bloom  (1897)  164  U.  S.  636.  17  Sup.  Ct.  216;  Tex.  & 
Pac.  R\.  v.  Johnson  (1894)  151  U.  S.  81,  14  Sup.  Ct.  250;  Bartlett  v.  Cicero,  etc. 
Co.  (1898)  177  111.  68,  52  N.  E.  339;  Knickerbocker  v.  Benes  (1902)  195  111.  434, 
63  N.  E.  174. 

"Tf-jr.  &  Pac.  Ry.  v.  Bloom,  supra;  Tex.  &  Pac.  Ry.  v.  Johnson,  supra. 

"The  court  in  the  instant  case  rejected  Re  Independent  Machine  &•  Tool 
Co.  (C.  C.  A.  1918)  251  Fed.  484  as  authority  for  this  very  reason— "because 
the  alleged  bankrupt  [the  respondent]  had  there  consented  to  the  appointment 
of  the  receiver,  which  could  not  be  treated  thereafter  as  a  wrong." 

'*  Cf.  supra,  footnotes  5  and  6. 
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wrongfully  deprived  of  his  property  and  the  policy  is  to  place  him  in  statu  quo 
as  nearly  as  possible,  he  should  have  returned  to  him  not  only  the  property 
seized  but  also  the  naturally  accruing  profits  and  improvements  which,  it  is  to 
be  assumed  in  the  ordinary  case,  would  have  been  earned  had  the  respondent 
himself,  and  not  the  receiver  been  in  charge."  If  the  policy  is  to  secure  the 
receiver  above  all,  why  limit  his  recovery  against  the  respondent  to  the  amount 
of  the  profits  during  the  receivership?  Either  policy  is  defendable  but  a  position 
midway  between  seems  without  purpose. 


Subrogation  of  One  Paying  Off  a  Mortgage  to  the  Rights  of  the  Mort- 
gagee.— In  a  recent  New  York  case*  an  owner  of  land  executed  a  first  and  second 
mortgage  to  different  parties.  Upon  foreclosure  by  the  first  mortgagee,  to  which 
the  second  mortgagee  was  made  a  party  defendant,  the  land  was  sold  for  an 
amount  insufficient  to  discharge  the  second  mortgage  debt.  The  purchaser  assigned 
his  bid  to  the  mortgagor  who  gave  a  new  mortgage  to  a  third  party  to  obtain  funds 
to  meet  the  bid,  and  the  mortgagor  received  a  deed  from  the  referee.  Upon 
foreclosure  of  the  new  mortgage,  the  question  arose  whether  the  second  mortgage 
was  of  legal  consequence  and  if  so  whether  the  lien  was  prior  to  that  of  the 
third  party.  The  court  held  that  foreclosure  extinguished  the  second  mortgage 
which,  however,  was  revived  by  the  mortgagor's  purchase.  The  lien,  therefore, 
attached  at  the  same  time  as  that  of  the  new  mortgage  and  since  the  third  party 
enabled  the  mortgagor  to  do  the  act  which  caused  the  revival,  he  was  entitled 
to  priority. 

A  more  accurate  analysis  shows  that  the  second  mortgage  was  not  revived 
but  rather  kept  alive.  Though  it  would  have  been  extinguished  by  sale  of  the 
land  to  anyone  but  the  mortgagor,  equity  will  not  permit  him  to  hold  the  property 
free  of  a  lien  he  is  equitably  obligated  to  pay ;  the  second  mortgage  thus  remained 
in  force  and  was  prior  in  time  to  the  new  mortgage.  The  eflFect  of  the  judgment 
and  sale,  therefore,  was  only  a  redemption  of  the  first  mortgage,*  and  the  true 
basis  of  the  third  party's  claim  should  be  subrogation  to  the  rights  of  the  first 
mortgagee  and  consequent  priority  over  those  of  the  second  mortgagee. 

The  doctrine  of  subrogation,  i.  e.,  substitution  of  one  person  in  place  of  an- 
other as  holder  of  a  claim,  is  one  which  is  purely  equitable.  "It  is  a  creature  of 
equity  courts,  invented  and  applied  by  them  to  do  justice  or  prevent  an  in- 
justice being  done  in  a  particular  case  and  under  a  particular  state  of  facts."  * 
Courts,  however,  are  not  always  mindful  of  that  fact,  for  we  read  that,  "Subro- 

"  The  court  admitted  that  since  "the  respondents  not  only  did  not  consent, 
but  actively  opposed"  the  erroneous  receivership,  "they  could  not  be  required 
to  pay  expenses."  Therefore  the  fund  plus  its  profits  should  be  returned  un- 
diminished to  the  respondent.  But,  proceeds  the  court,  there  "is  obviously  not  a 
profit  till  his  [the  receiver's]  debts  and  his  own  allowances  are  paid."  The  last 
statement  is  merely  a  restatement  by  the  court  in  other  language  of  its  conclusion 
that  the  receiver  has  a  lien  to  the  amount  of  the  profits  realized,  since  there  "is 
obviously  not  a  profit  till  his  debts,  etc.  are  paid"  only  if  the  respondent  is  under 
a  duty  to  pay  them.    And  that  is  the  question  to  be  decided. 

^Duer  V.  Kent  Realty  Co.  (N.  Y.  Sup.  Ct.  1920)  64  N.  Y.  L.  J.  691. 

'Otter  V.  Vaux  (1856)  2  Kay  &  J.  650. 

'See  Arlington  Bank  v.  Paulsen  (1899)  57  Neb.  717,  747,  78  N.  W.  303.  It  is 
not  to  be  supposed,  however,  that  courts  of  law  entirely  close  their  eyes  to  the 
doctrine  of  subrogation.  "In  modern  times  courts  of  law  have  dealt  with  subro- 
gation as  they  would  with  assignments,  and  when  the  right  of  action  to  which  the 
plaintiff  asks  to  be  subrogated  is  a  legal  right  of  action,  a  court  of  law  may 
treat  a  plaintiff  who  is  entitled  in  equity  to  subrogation  as  an  assignee  and  allow 
him  to  maintain  an  action  of  a  legal  nature  on  the  claim  to  which  he  claims  to 
be  subrogated."    Dunlop  v.  James  (1903)   174  N.  Y.  411,  415,  67  N.  E.  60. 
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gation  is  either  legal  or  it  arises  out  of  convention  or  contract  .  .  .  Con- 
ventional subrogation  results  from  an  agreement  made  either  with  the  debtor 
or  creditor  that  the  person  paying  shall  be  subrogated."*  Such  language  indicates 
a  confusion  of  thought  arising  from  the  fact  that  in  some  cases  the  presence 
of  an  agreement  may  be  a  circumstance  which  equity  will  take  into  consideration 
in  determining  whether  or  not  it  will  allow  subrogation.  It  is  to  be  noted  that 
the  court  says  that  the  agreement  may  be  made  "either  with  the  debtor  or 
creditor".  If  the  agreement  be  made  with  the  creditor,  it  is  plain  that  the  result 
is  nothing  more  than  an  assignment,  or  an  agreement  to  assign  enforceable  in 
equity,  of  either  a  legal  or  an  equitable  chose  in  action.  Under  no  theory,  how- 
ever, can  one  say  that  by  virtue  of  an  agreement  between  the  debtor  and  the 
one  claiming  to  be  subrogated,  the  rights  of  the  creditor  are  transferred  to  the 
latter.  The  explanation  of  these  statements  is  that  equity  considers  that  the  one 
pajnng  should,  in  good  conscience,  have  the  benefit  of  the  security.  The  right  to 
subrogation  arises  by  operation  of  law  from  the  special  circumstances  of  each 
case  and  cannot  be  created  by  contract.  * 

The  inquiry  then  is  to  be  directed  to  ascertaining  the  special  circumstances 
of  the  instant  case  which  call  for  an  application  of  the  doctrine.  In  general,  one 
who  advances  money  to  pay  off  a  lien  upon  property  should  be  subrogated  to 
the  rights  of  the  original  lienor.  *  The  true  basis  is  not  an  agreement,  but 
the  right  of  one  advancing  money  to  receive  the  security  upon  which  he  has 
relied ; '  and  the  agreement  is  mere  evidence  of  his  anticipation.  The  principle 
does  not  apply,  therefore,  in  favor  of  an  officious  volunteer;'  nor  in  favor  of  one 
who  makes  the  advance  upon  the  general  credit  of  the  mortgagor. '  On  the  other 
hand,  it  is  well  recognized  where  the  one  making  the  advance  has  an  interest  in 
the  property  to  protect,"  but  it  is  not  limited  to  such  cases.'**  It  is  invoked  when 
the  advance  is  made  upon  the  security  of  a  new  mortgage  which  proves  to  be 
invalid, "  or  upon  the  promise  of  a  new  mortgage  which  the  owner  refuses  to 
execute. "  It  operates  to  give  the  new  mortgagee  priority  over  incumbrances 
junior  to  the  one  he  has  paid  off  of  whose  existence  he  was  ignorant."     In  many 

*See  First  Xat.  Bank  v.  Thompson   (1901)  61  N.  J.  Eq.  188,  193,  48  Atl.  333. 

*  '"The  right  of  subrogation  is  not  founded  on  a  contract.  It  is  a  creature  of 
equity;  it  is  enforced  solely  for  the  purpose  of  accomplishing  the  ends  of  sub- 
stantial justice;  and  is  independent  of  any  contractual  relations  between  the  par- 
ties" Memphis,  etc.,  R.  R.  v.  Dow  (1887)   120  U.  S.  287,  301,  7  Sup.  Ct.  482. 

'Title  Guarantee  &  Trust  Co.  v.  Haven  (1915)  214  N.  Y.  468,  108  N.  E.  819; 
Gerdine  v.  Menage  (1889)  41  Minn.  417,  43  N.  W.  91. 

'"  .  .  .  one  who  loans  his  money  upon  real  estate  security  for  the  ex- 
press purpose  of  taking  up  and  discharging  liens  or  incumbrances  on  the  same 
property  has  thus  paid  the  debts  at  the  instance,  request,  and  solicitation  of  the 
debtor  expecting  and  believing  in  good  faith  that  his  security'  will  of  record  be 
substituted,  in  fact,  in  place  of  that  which  he  discharges  is  neither  a  volunteer, 
stranger,  nor  intermeddler,  nor  is  the  debt,  lien,  or  incumbrance  regarded  as  ex- 
tinguished, if  justice  requires  that  it  shall  be  kept  alive  for  the  benefit  of  the 
person  advancing  the  monev.  who  thereby  becomes  the  creditor."  Emmert  v. 
Thompson   (1892)  49  Minn.  386,  392.  52  N.  W.  31. 

*Coneoocook  Fire  Precinct  v.  Hopkinton  (1902)  71  N.  H.  574,  53  Atl.  797; 
see  Phelan  v.  Kcnnedx  (1919)   185  App.  Div.  749,  753.  173  N.  Y.  Supp.  687. 

'Kochcr  v.  Kocher  (1898)  56  N.  J.  Eq.  547,  39  Atl.  536;  Heiney  v.  Lontz 
(1897)  147  Ind.  417,  46  N.  E.  665. 

''Fulkerson  v.  Tavlor  (1902)  100  Vt.  426.  41  S.  E.  863 ;  Twombly  v.  Cassidy 
(1880)  82  N.  Y.  155;  Kocher  v.  Kocher  (1898)  56  N.  J.  Eq.  545,  39  Atl.  535. 

"'See  3  Pomeroy,  Eqiiitx  Jurisprudence  (1918)    §   1212. 

^Crippen  v.  Chappcl  (1886)  35  Kan.  495.  11  Pac.  453;  Detroit  v.  Aspinall 
(1882)  48  Mich.  238,  12  N.  W.  214;  Gans  v.  Thieme  (1883)  93  N.  Y.  225;  Emmert 
V.  Thompson  (1892)  49  Minn.  386,  52  N.  W.  31. 

''Baker  v.  Baker    (1891)   2  S.  Dak.  261,  49  N.  W.   1064. 

"IVhiteley  v.  Delaney  [1914]  A.  C.  132,  S3  L.  J.  Ch.  349;  Draper  v.  Ashley 
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such  cases  subrogation  has  been  denied "  on  the  ground  that  the  new  mortgagee 
was  negligent  in  not  ascertaining  the  existence  of  the  junior  incumbrances." 
This  reasoning  seems  clearly  unsound  in  the  absence  of  laches.  The  basis  of 
subrogation  is  the  right  of  the  new  mortgagee  to  receive  as  security  the  first 
lien  which  he  anticipated. "  When  he  knows  of  junior  incumbrances,  he  should 
protect  himself  by  procuring  an  assignment  of  the  first  mortgage,"'  or  else  evi- 
dence his  anticipation  by  expressly  stipulating  that  he  is  to  receive  a  prior  lien. " 
Failing  to  do  either,  he  should  be  held  to  have  assented  and  accepted  a  junior 
lien  as  security,  and  so  have  no  claim  to  subrogation.  But  when  he  is  ignorant 
of  the  junior  incumbrances,  regardless  of  negligence,  his  anticipation  is  clearly 
evidenced  by  taking  a  new  mortgage  which  he  believes  to  be  a  first  lien. "  Neg- 
ligence has  no  bearing  on  the  proof  of  his  expectation,  and  is  entirely  immaterial 
where  no  one  has  been  misled  or  injured  thereby."  The  junior  incumbrancer  is 
not  prejudiced  in  any  way  by  the  sul)stitution  of  a  new  senior  incumbrancer,^" 
and  should  not  be  permitted  to  take  an  unearned  advantage  of  the  act  of  the  new 
mortgagee. 

In  the  instant  case  it  is  still  more  inequitable  for  the  junior  incumbrancer  to 
be  allowed  to  contest  the  right  to  subrogation.  There  is  no  reason  for  advanc- 
ing him  to  the  position  of  a  senior  lienor,  since  all  he  ever  contracted  for  was 
a  junior  incumbrance.  Not  only  were  his  rights  not  prejudiced  by  the  interven- 
tion of  the  new  mortgagee,  but  they  were  saved  from  extinction.  It  would  be 
grossly  inequitable  to  deny  the  new  mortgagee  priority  over  rights  which  he  has 
himself    kept    alive."      The    courts    which    deny    subrogation    when    junior    in- 


(1895)  104  Mich.  527.  62  N.  W.  707;  Seeley  v.  Bacon  (N.  J.  1896)  34  Atl.  139- 
Kent  v.  Bailey  (1917)  181  Iowa  489,  164  N.  W.  852;  Home  Savings  Bank  v. 
Bierstadt  (1897)  168  111.  618,  48  N.  E.  161;  Rachal  v.  Smith  (C.  C.  A.  1900) 
101  Fed.  159. 

^*  Watson  v.  Wilcox  (1876)  39  Wis.  643;  Rice  v.  Winters  (1895)  45  Neb 
517,  63  N.  W.  830;  Banta  v.  Garmo  (N.  Y.  1844)  1  Sandf.  Ch.  383;  Kitchell  v. 
MudgeOt  (1877)  37  Mich.  81;  Virginia  v.  Chesapeake  Canal  Co.  (1870)  32  Md 
501;  Fort  Dodge  Bldg.  &  Loan  Ass'n.  v.  Scott  (1892)  86  Iowa  431,  53  N.  W.  283. 

^  Rice  V.  Winters,  supra,  footnote  13,  p.  532;  Fort  Dodge  Building  &-  Loan 
Ass'n  V.  Scott,  supra,  footnote  13,  p.  434;  but  see  Kent  v.  Bailey,  supra,  footnote 
13,  p.  500,  expressly  distinguishing  the  Fort  Dodge  case  on  the  ground  that  neg- 
ligence must  be  proved  as  a  fact,  not  presumed  as  a  matter  of  law  from  a  mere 
failure  to  examine  the  record,  and  that  negligence,  unaccompanied  by  injury  to 
other  parties,  is  not  a  ground  for  refusing  equitable  relief. 

^^  Supra,  footnote  8. 

""3  Pomeroy,  Equity  Jurisprudence  (1918)  §  1214.  See  Rachal  v.  Smith, 
supra,  footnote  13,  p.  165. 

"  The  stipulation  or  agreement  does  not  in  itself  confer  the  right  to  subroga- 
tion. It  merely  establishes  (1)  that  the  new  mortgagee  is  not  an  officious 
volunteer,  (2)  that  he  did  not  rely  on  the  general  credit  of  the  mortgagor,  (3) 
that  he  relied  on  a  prior  lien  as  security. 

"  The  doctrine  of  constructive  notice  has  no  application.  The  question  in 
issue  is  his  actual  expectation,  which  can  be  inferred  only  from  his  actual  knowl- 
edge. Constructive  notice,  which  is  intended  to  protect  the  rights  of  an  equitable 
lienor,  cannot  be  invoked  to  increase  these  rights  by  imputing  to  the  new  mort- 
gagee a  knowledge  of  facts  and  a  consequent  expectation  which  he  did  not  in 
fact  possess.  See  Hotne  Savings  Bank  v.  Bierstadt  (1897)  168  111.  618,  626,  48 
N.  E.  161. 

"  See  Seeley  v.  Bacon,  supra,  footnote  13,  p.  141 ;  Kent  v.  Bailey,  supra,  foot- 
note 13,  p.  500. 

''"  It  cannot  be  argued  that  the  junior  incumbrancer  has  a  right  to  become 
senior  incumbrancer  whenever  the  first  mortgage  is  paid  off,  as  he  could  then 
defeat  subrogation  in  every  case.  His  advancement  to  first  mortgagee  on  ex- 
tinguishment of  the  prior  lien  is  a  purely  fortuitous  benefit,  to  which  he  has  no 
equitable  or  legal  right.  See  Seeley  v.  Bacon,  supra,  footnote  13,  p.  141 ;  Draper 
V.  Ashley,  supra,  footnote  13,  p.  531. 

"  In    the    instant    case,    the    new    mortgagee    knew    of    the    existence    of    the 
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cumbrances  are  present  sanction  a  totally  inequitable  result  in  deference  to  mis- 
taken principles.  It  is  to  be  hoped  that  all  jurisdictions  will  in  future  follow 
the  doctrine  of  the  present  case,  which  does  complete  justice  to  all  parties 
involved  and  is  in  accord  with  the  fundamental  principles  of  equity  jurisprudence." 


The  Effect  of  Knowlfjx;e  th.\t  a  Trans.\ctiox  with  a  Corporatiox  is 
Ultr.\  Vires. — Ultra  fires  acts  are  generally  said  by  the  courts  to  be  "unlawful.'' ' 
Loosely  speaking  that  is  true,  but  it  is  important  to  note  that  "unlawful"  does  not 
necessarily  mean  that  the  acts  involve  moral  turpitude,  are  contrary  to  public 
policy,  or  are  prohibited  by  statute ;  they  may  be  merely  beyond  the  powers 
granted  by  the  corporation's  charter.*  This  distinction  is  of  value  in  determining 
the  rights  of  a  party  who  knowingly  enters  into  an  ultra  vires  undertaking.  Ac- 
cording to  the  courts  of  some  jurisdictions,  including  the  United  States  Supreme 
Court,  it  is  impossible  for  a  corporation,  which  is  a  mere  creature  of  the  state,  to 
enter  into  or  be  liable  for  undertakings  which  are  not  expressly  or  impliedly 
authorized  by  the  state.'  The  majority  of  state  courts,  however,  do  not  apply 
this  strict  doctrine ;  they  admit  that  the  ultra  vires  undertaking  is  unlawful,  but 
hold  that  a  corporation,  like  an  individual,  can  enter  into  such  an  undertaking.  * 

second  mortgage,  but  it  appears  that  he  believed  that  it  had  been  extinguished  by 
foreclosure  and  sale.  His  mistake  was.  therefore,  one  of  law,  not  of  fact.  But 
the  argument  that  one  advancing  money  should  receive  the  security  upon  which 
he  relied  applies  with  equal  force,  and  there  is  no  reason  to  draw  any  distinction. 
The  majority  of  courts  grant  relief  against  such  mistakes  of  law,  particularly 
when  special  circumstances  strengthen  the  equitable  claim.  See  Gerdine  v. 
Menage  (1889)  41  Minn.  417,  421,  43  N.  W.  91;  Blakerman  v.  Blakerman  (1872) 
39  Conn.  320,  326;  Clark  v.  Lehigh  Coal  Co.  (1915)  250  Pa.  St.  304,  312.  95  Atl. 
462  (semble)  ;  (relief  will  not  be  given  in  the  absence  of  special  circumstances) 
2  Pomeroy.  Equit\  Jurisprudence   (1918)    §  849. 

"See  Rach<il  v.  Smith  (C.  C.  A.  1900)  101  Fed.  159,  164.  "Since  the  equitable 
doctrine  of  subrogation  has  been  ingrafted  on  the  Enghsh  equity  jurisprudence 
from  the  civil  law.  it  has  been  steadily  growing  in  importance  and  widening  in  its 
sphere  of  application.  It  is  a  creation  of  equity,  and  is  administered  in  the 
furtherance  of  justice."    See  also  5  L.  R.  A.  (N.  S.)  838,  50,  L.  R.  A.  (N.  S.)  489. 


'See  People  v.  Chicago  Gas  Trust  Co.  (1889)  130  111.  268.  292,  22  N.  E.  798; 
State  v.  Xebr.  Distilling  Co.  (1890)  29  Neb.  700,  715.  46  X.  \V.  155;  Leigh  v. 
Amer.  Brake-Beam  Co.  (1903)  205  111.  147,  151,  68  X.  W.  753. 

*  "But  the  term  'illegal',  which  is  frequently  used  to  describe  a  contract  made 
by  a  corporation  in  excess  of  its  corporate  powers,  in  most  cases  means  simply 
that  the  contract  is  unauthorized,  or  one  which  the  corporation  had  no  legal 
capacity  to  make.  Such  a  contract  may  be  illegal  in  the  true  and  proper  sense, 
but  it  may  also  be  one  involving  no  moral  turpitude  and  offending  against  no 
express  statute.  The  inexact  and  misleading  use  of  the  word  'illegal',  as  applied 
to  contracts  of  corporations,  ultra  vires  only,  has  been  frequently  alluded  to." 
Bath  Gas  Light  Co.  v.  Clatf'x  (18%)  151  X.  Y.  24,  iS,  45  X.  E.  390;  see  Bissell  v. 
Mich.,  etc.  R.  R.  (1860)  22  X.  Y.  258,  285;  Da\  v.  Spiral  Springs  Buggy  Co.  (1885) 
57  Mich.  146,  152,  23  N.  W.  628. 

'Chez.acla  Lime  Works  v.  Dismukes,  Frierson  &  Co.  (1888)  87  Ala.  344, 
6  So.  122;  Doubling  v.  Mi.  Wash.  Road  Co.  (1860)  40  N.  H.  230;  Central  Transp. 
Co.  v.  Pullman's  Pa'ace  Car  Co.  (1891)  139  U.  S.  24,  11  Sup.  Ct.  478;  De  La 
Vergne  Co.  v.  Germ.  Savings  Inst.  (1899)  175  U.  S.  40,  20  Sup.  Ct.  20.  Such  a 
doctrine  seems  inconsistent  with  a  corporation's  liability  for  torts,  which  to- 
day is  universal.  Clark,  Corporations  (3rd  ed.  1916)  242.  It  cannot  be  said 
that  a  corporation  is  expressly  or  impliedly  authorized  to  commit  a  tort.  The 
inconsistency  might,  however,  be  explained  by  the  fact  that  a  party  to  an  ultra 
vires  contract  acts  voluntarily,  and  to  some  extent  occasions  his  own  injury, 
whereas  in  the  case  of  tort  he  is  an  involuntary  sufferer.  Salt  Lake  City  v. 
HoVister  (1886)   118  U.  S.  256,  263,  6  Sup.  Ct.  1055. 

*".  .  .  corporations,  like  natural  persons,  have  power  and  capacity  to  do 
wrong  .  .  .  While  they  have  no  right  to  violate  their  charters,  yet  they  have 
capacity  to   do   so,    and   are   bound   by   their   acts    where   a   repudiation   of    them 
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On  a  contract  which  is  ultra  vires  merely  because  unauthorized,  these  courts  allow 
a  recovery  where  the  plaintiflf  has  performed  on  his  part. '  This  is  put  most 
frequently  on  the  ground  that  it  would  be  unjust  to  permit  a  corporation  to  set 
up  its  want  of  power  to  act,  in  order  to  escape  its  obligation  on  a  promise  upon 
which  a  plaintiff  has  acted  to  his  detriment.*  But  if  a  person  enters  into  an 
agreement  which  he  actually  knows  to  be  ultra  vires,  it  is  not  inherently  unjust  to 
preclude  him  from  recovering  on  the  contract,  even  though  he  has  performed  his 
side.  Although  it  may  involve  no  moral  turpitude,  the  agreement  is  nevertheless 
unlawful  and  the  plaintiff  should  not  be  allowed  to  benefit  by  his  own  wrong, 
even  in  the  more  liberal  jurisdictions.' 

A  different  situation  is  presented  where  the  plaintiff  seeks  to  reimburse  him- 
self for  what  he  has  paid  over  to  a  corporation  in  the  course  of  an  ultra  vires 
engagement.  This  is  generally  permitted,  where  the  contract  has  not  been 
executed  on  both  sides, '  even  by  those  courts  which  deny  a  recovery  on  the  con- 
tract itself."  \n  such  an  action,  it  should  be  immaterial  that  the  plaintiff  knew 
the  undertaking  was  unlawful,  in  the  sense  that  it  was  beyond  the  scope  of  the 
corporation's  charter  powers, "  for  in  an  action  quasi  ex  contractH*  the  plaintiff 
would  be  disaffirming,  not  affirming,  the  illegal  transaction. "  Where  a  corpora- 
tion exceeds  its  powers,  the  public  interest  may  be  sufficiently  affected  to  justify 
the  courts  in  densnng  a  recovery  based  on  a  contract  which  the  plaintiff  knows 
to  be  ultra  vires;  but  it  is  not  affected  to  the  extent  of  refusing  to  restore  the 
parties  to  the  status  quo.     Should  the  corporation  have  benefited  in  such  a  case 

would  result  in  manifest  wrong  to  innocent  parties  ..."  V  ought  v.  Eastern 
Bldg.  &  Loan  Assn.  (1902)   172  N.  Y.  508.  517,  65  N.  E.  496. 

°  V ought  V.  Eastern  Bldg.  &  Loan  Assn.,  supra,  footnote  4 ;  Blackwood  v. 
Chamber  of  Commerce  (1914)  178  Mich.  321,  144  N.  W.  823;  Bath  Gas  Light 
Co.  V.  Claffy,  supra,  footnote  2,  where  the  doctrine  was  applied  even  to  a  transac- 
tion which  is  commonly  regarded  as  against  public  policy.  See  McQuaide  v. 
Enterprise  Brewing  Co.  (1910)  14  Cal.  App.  315,  319,  111  Pac.  927.  In  one  juris- 
diction a  recovery  is  allowed  on  a  purely  executory  ultra  vires  contract.  Harris  v. 
Gas  Co.  (1907)   76  Kan.  750,  92  Pac.  1123. 

'Wright  v.  Hughes  (1889)  119  Ind.  324,  329,  21  N.  E.  907;  Vt.  Farm  Mach. 
Corp.  V.  De  Sofa  Co-operative  Corp.  (1910)  145  Iowa  491,  122  N.  W.  930,  affd. 
131  N.  W.  765;  Latulippe  v.  N.  E.  Investment  Co.  (1913)  77  N.  H.  31,  86  Atl.  361. 

'See  Kanneberg  v.  Evangelical  Creed  Congregation  (1911)  146  Wis.  610, 
617,  131  N.  W.  353;  Blackwood  v.  Chamber  of  Commerce,  supra,  footnote  5,  p. 
324.  An  analogy  might  be  drawn  to  the  case  where  a  corporation's  power  to 
contract  depends  upon  the  existence  of  certain  facts,  notice  of  which  is  not 
chargeable  to  one  dealing  with  the  corporation.  In  such  a  case,  the  corporation 
is  generally  held  liable  on  the  contract  if  the  plaintiff  acted  innocently,  but  not 
if  the  plaintiff  knew  of  the  non-existence  of  the  facts  upon  which  the  corpora- 
tion's power  depended.  Miners'  Ditch  Co.  v.  Zellerbach  (1869)  2)7  Cal.  543; 
Northern  Bank  of  III.  v.  Zepp  (1862)  28  111.  180.  Another  analogy  is  where  the 
plaintiff  enters  into  a  contract  involving  the  breach  of  a  prior  contract  between 
the  other  party  and  a  third  person.  In  such  a  case  the  plaintiff  is  allowed  to 
recover  on  the  contract  if  he  was  ignorant  of  the  prior  contract,  but  not  if  he 
was  aware  of  it.  Roberts  v.  Criss  (C.  C.  A.  1920)  266  Fed.  296;  (1921)  21 
Columbia  Law  Rev.  75. 

*  Where  an  ultra  vires  contract  has  been  fully  executed,  the  courts  will  not 
compel  restitution,  but  will  leave  the  parties  where  they  find  them.  Long  v.  Ga. 
Pac.  Ry.  (1890)  91  Ala.  519,  8  So.  706;  H.  &  G.  M.  Co.  v.  H.  &  W.  M.  Co. 
(1891)  127  N.  Y.  252,  27  N.  E.  831;  Chase,  etc.  Co.  v.  Nat.  Trust  &  Credit  Co. 
(D.  C.  1914)  215  Fed.  633,  (semble). 

*U.  S.  Brewing  Co.v.  Dolese.  etc.  Co.  (1913)  259  111.  274,  102  N.  E.  753; 
Day  V.  Spiral  Springs  Buggy  Co.  (1865)  57  Mich.  146,  23  N.  W.  628;  Logan 
Country  Bank  v.  Townsend  (1891)  139  U.  S.  67,  11  Sup.  Ct.  496;  Citizens  Cent. 
Nat.  Bank  v.  Appleton  (1909)  216  U.  S.  196,  30  Sup.  Ct.  364. 

^"Day  v.  Spiral  Springs  Buggy  Co.   (1885)   57  Mich.  146,  23  N.  W.  628. 

"See  White  Star  Line  v.  Star  Line  (1905)  141  Mich.  604,  611,  105  N.  W. 
135.    See  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  supra,  footnote  3,  p.  60. 
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by  actually  defrauding  the  plaintiff,  there  is  all  the  more  reason  for  allowing 
an  action  for  unjust  enrichment. 

Different  conclusions  might  be  reached,  if  the  plaintiff  advanced  money  to  a 
corporation  in  furtherance  of  an  unlawful  undertaking  which  he  knew  involved 
moral  turpitude.  In  such  a  case  the  courts  are  prone  to  deny  the  plaintiff  any  pro- 
tection of  the  law  upon  the  defendant's  failure  to  perform, "  and  it  is  urged  that 
this  is  proper  even  though  the  plaintiff  is  a  victim  of  a  fraud  practised  on  him 
by  the  defendant."  This  is  on  the  theory  that  if  a  participant  in  such  an  enter- 
prise is  subjected  to  every  risk,  there  will  be  more  hesitancy  about  entering  into 
vicious  dealings.  Although  fraud  will  thus  be  protected,  it  may  be  maintained 
that  discouraging  such  enterprises  is  sufficiently  important  to  warrant  overlooking 
the  rights  arising  out  of  a  deception. 

Turning  from  contract  to  tort,  the  question  arises  whether  a  recovery  for 
deceit  will  lie  upon  a  misrepresentation  that  the  corporation  will  perform  an 
ultra  vires  act.  Although  at  early  common  law  it  was  thought  that  a  corporation 
could  not  be  liable  for  a  tort, "  this  view  has  long  been  discarded  for  the  more 
satisfactory  doctrine  that  a  corporation  is  liable  for  all  the  torts  of  its  agents 
committed  within  the  scope  of  their  actual  or  apparent  authority.**  The  corpora- 
tion's responsibility  in  this  respect  is  the  same  as  that  of  an  individual  for  the 
acts  of  his  servant. "  According  to  the  weight  of  modern  authority,  a  corpora- 
tion is  accountable  for  its  torts,  even  when  they  are  committed  in  furtherance 
of  an  ultra  vires  enterprise."  But  should  this  liability  extend  to  a  case  where 
an  action  of  deceit  is  brought  by  one  who  knew  that  the  corporation  was  acting 
ul^ra  vires?  That  question  was  raised  in  the  recent  case  of  Smith  v.  First 
National  Bank,"  where  the  plaintiff  knew  it  was  ultra  vires  for  the  bank  to 
hold  or  to  sell  a  certain  note,  and  yet  relied  on  the  representation  of  the  bank 
president  that  he  had  the  note  and  would  sell  it.  The  plaintiff  advanced  money  and 
suffered  a  loss,  since  the  bank  did  not  in  fact  possess  the  note.  On  a  number 
of  previous  occasions  the  plaintiff  had  bought  notes  of  the  defendant  which  he 
knew  the  defendant  had  no  power  to  sell.  The  plaintiff  sued  the  bank  in  deceit 
and  was  allowed  to  recover.  It  is  submitted  that  while  it  would  have  been 
proper  for  the  plaintiflf  to  have  recovered  in  an  action  quasi  ex  contractu  for  what- 

"".  .  .  money  paid  on  a  contract  malum  in  se  can  in  no  event  be  recov- 
ered." Keener,  Qiiasi-Contracts  (1893)  261.  See  Tracy  v.  Talmage  (1856)  14 
N.  Y.  162,  181;  White  v.  Franklin  Bank  (Mass.  1839)  22  Pick.  181,  184;  Metal 
Co.  V.  Webb  Granite  &  Constr.  Co.  (1907)  195  Mass.  356,  362,  81  N.  E.  251. 
For  a  discussion  of  the  doctrine  of  locus  poeni^entiae,  see  (1915)  15  Columbia 
Law  Rev.  175. 

"Williston,  Contracts  (1920)   1791. 

^*Orr  v.  Bank  United  States  (1821)   1  Ohio  36. 

"2  Machen,  corporations  (1908)   1072,  1652. 

"See  L.  &  N.  R.  R.  v.  Hudson  (1911)  10  Ga.  App.  169,  171,  7Z  S.  E.  28, 
where  a  corporation  was  held  to  come  within  the  meaning  of  a  statute  making 
every  person  liable  for  the  torts  of  his  servant  committed  within  the  scope  of 
his  authority.  See  also  Singer,  etc.  Machine  Co.  v.  Phipps  (1911)  49  Ind.  App. 
116,  94  N.  E.  793. 

"Hannon  v.  Siegel-Cooper  Co.  (1901)  167  N.Y.  244,  60  N.  E.  597;  Chamber- 
lain V.  Cal.  Edison  Co.  (1914)  167  Cal.  500.  140  Pac.  25;  Nims  v.  Mt.  Hermon 
Boys  School  (1893)  160  Mass.  177,  35  N.  E.  776.  Contra,  Bathe  v.  Decatur 
County  Agric.  Soc.  (1887)  72,  Iowa  11,  34,  N.  W.  484;  Brokaw  v.  N.  J.  R.  & 
Transportation  Co.  (1867)  32  N.  J.  L.  328.  In  Weckler  v.  First  Nat.  Bank 
(1875)  42  Md.  581,  it  was  held  that  a  corporation  was  not  liable  for  a  false 
representation  by  its  agent  that  it  would  do  an  act  without  the  scope  of  its 
legitimate  powers.  In  the  absence  of  knowledge  by  the  plaintiff,  or  of  proof 
that  the  agent  acted  without  the  scope  of  his  apparent  authority,  it  is  difficult 
to  see  how  this  case  can  be  supported. 

"  (C.  C.  A.,  8th  Cir.  1920)   268  Fed.  780. 
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ever  unjust  benefit  the  bank  might  have  received,"  it  was  erroneous  to  permit 
the  plaintiff  to  maintain  his  action  for  deceit.  The  distinction  is  vital,  for  in  a 
deceit  action  the  plaintiff  recovers  damages  for  a  wrong  done  to  him,  .whereas  in 
quasi-contract  there  is  merely  compulsory  restitution  of  property  to  which  the 
plaintiff  is  entitled.  Just  as  a  person  should  be  unable  to  maintain  an  action  on  a 
contract  which  he  knows  to  be  uUra  vires?"  so  here  too  he  should  not  be  able  to  de- 
clare on  a  transaction  which  he  knew  all  along  lo  be  without  legal  sanction.  Prac- 
tically, the  result  might  not  appear  so  startling  in  those  jurisdictions  where  the 
measure  of  damages  in  a  deceit  action  is  the  difference  between  what  the  plaintiff 
has  parted  with  and  what  he  has  received ; "'  but  where,  as  in  North  Dakota,  the 
jurisdiction  in  which  Smith  v.  National  Bank  arose,  the  plaintiff's  loss  is  measured 
by  the  difference  between  what  he  would  have  obtained  had  the  defendant's  repre- 
sentation been  true  and  what  he  has  actually  received,"  the  result  is  equivalent  to  a 
recovery  on  the  contract  itself.  And  if  an  action  of  deceit  is  allowed  in  any  event, 
it  will  lie  even  where  the  defendant  has  not  reaped  the  benefits  of  the  fraud,  but 
where  the  plaintiff  has  been  induced  to  pay  to  a  third  party.  That  is  certainly  at 
variance  with  the  theory  that  where  a  person  knowingly  enters  into  an  ultrg  vires 
transaction,  the  courts  will  do  no  more  than  to  compel  restitution  of  his  property. 
Moreover,  can  it  be  said  that  the  plaintiff  in  Smith  v.  National  Bank  had  a 
right  to  rely  on  the  representation  of  the  bank  president,  when  he  knew  that  even 
had  the  representation  been  true  he  would  have  been  engaging  in  an  unlawful 
transaction?  The  mere  fact  that  the  corporation  had  in  the  past  frequently  suc- 
ceeded in  transacting  ultra  vires  business  is  not  an  assurance  that  it  will  again  ex- 
ceed its  charter  powers.  The  presumption  in  such  a  case  would  be,  rather,  that 
the  corporation  would  not  engage  in  an  unlawful  transaction,  just  as  the  pre- 
sumption is  that  an  individual  will  not  violate  the  law.  Finally,  it  might  be  argued 
that  the  plaintiff  had  no  right  to  assume  that  the  corporation's  agent  was  acting 
within  the  scope  of  his  authority.  Where  a  person  knows  that  what  an  agent  of  a 
corporation  purports  to  do  is  ultra  vires,  he  should  at  his  peril  ascertain  whether 
or  not  the  agent  has  actual  authority  so  to  act.  In  SmiNi  v.  National  Bank 
it  was  not  shown  that  the  president  had  actual  authority  from  the  stockholders 
to  represent  that  he  had  the  note  for  sale. 

"  See  supra,  footnote  10. 

*"  See  supra,  footnote  7. 

''  See  Reno  v.  Bull  (1919)  226  N.  Y.  546,  553.  124  N.  E.  144.  reargument  denied 
227  N.  Y.  591;  Rexnolds  v.  Franklin  (1890)  44  Minn.  30,  46  N.  W.  139;  Cunninq- 
ham  v.  Ray  (1919)  263  Pa.  492,  106  Atl.  884;  Smith  v.  Bolles  (1889)  132  U.  S. 
125,  10  Sup.  Ct.  39. 

"^  Scare  v.  Wright  (1905)  14  N.  Dak.  26.  103  N.  W.  632;  Grcnderson  v. 
Havana-Clyde  Min.  Co.  (1911)  22  N.  Dak.  329,  133  N.  W.  554.  This  measure 
of  damages  was  also  adopted  in  Thomson  v.  Pentecost  (1911)  210  Mass.  223, 
96  N.  E.  335,  and  in  Page  v.  Parker  (1861)   43  N.  H.  363. 
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The  New  Articles  of  War.— The  former  Articles  of  War  (1916)  df)  Stat. 
619,  650,  U.  S.  Comp.  Stat.  (1916)  §  2308a,  comprising  the  body  of  miUtary  law* 
applicable  to  the  United  States  Army,  have  undergone  an  extensive  revision.  * 
Dissatisfaction  with,  and  criticism  of  the  manner  in  which  military  justice  was 
administered  during  the  war  in  the  armed  forces  at  home  and  abroad  was  the 
circumstance  causing  the  revision  to  be  made.  The  principal  faults  of  the  former 
Articles  were  declared  to  be  that  they  permitted  excessive  sentences,  *  that  there 
was  no  provision  for  any  real  appeal  from  a  judgment  of  a  court-martial,  and 
that,  in  this  connection,  under  them  the  appointing  authority  of  a  general  court- 
martial  could  order  a  reconsideration  of  the  evidence  by  the  court  in  the  case  of 
an  acquittal.  * 

The  discussion  developed  two  distinct  points  of  view  of  the  theory'  upon 
which  the  .Articles  were  to  be  revised.  The  one  is  the  more  orthodox  view, — 
that  as  courts-martial  are  an  adjunct  of  the  Army  to  enforce  discipline,*  they 
should  be  entirely  under  the  control  of  Army  officers,  and  that  their  punishments 
should  be  meted  out  mainly  for  the  purpose  of  securing  "an  efficient  fighting 
unit  by  making  it  a  disciplined  one."  *  The  other  view,  as  represented  by  the 
Chamberlain  Bill, '  and  advocated  by  former  Brig.-Gen.  S.  T.  Ansell  and  others,  '• 
is  that  some  civilian  body  should  be  appointed  to  pass  on  all  court-martial  records, 
and  that  courts-martial  should  be  guided  to  a  greater  degree  by  the  rules  and 
procedure  governing  criminal  trials  in  civil  life.  *  The  Chamberlain  Bill  also 
proposed  that  enlisted  men  should  sit  on  every  general  or  special  court-martial 
when  an  enlisted  man  was  to  be  tried,*  and  it  set  definite  limits  to  the  sentences 
which  could  be  imposed  for  violation  of  the  Punitive  Articles. " 

*  The  Army  Regulations  issued  by  the  President  through  the  Chief  of  Staff 
are  also  sometimes  spoken  of  as  constituting  part  of  our  military  law,  as  are 
the  "customs  of  the  service."     Manual  for  Courts-Marihal,  1917,   .xiii. 

*  The  following  Articles  of  the  Code  of  1916  were  amended:  2,  4,  5.  6-8,  11-19, 
21,  2Z.  24,  28  and  29  consolidated  into  new  Art.  28,  30-32,  36.  38,  40-43,  45-50,  52 
and  53  consolidated  into  new  .-^rt.  52.  56,  57,  68-70.  75,  76,  81,  9i,  94,  104,  112, 
116,  119.     The  following  are  new  additions:  29,  SQYz,  53. 

'  The  punishment  to  be  administered  in  time  of  war  was  left  to  the  discretion 
of  a  court-martial  for  violation  of  Articles  54-69,  71-81.  83-94,  96.  Art.  82: 
death  penalty  mandatory  in  time  of  war ;  Art.  86 :  death  penalty  excepted  in 
time  of  peace;  Art.  95:  dismissal.  Art.  41  prohibited  flogging,  branding,  mark- 
ing or  tattooing.  Par.  345  Manual  for  Courts-Martial,  1917,  declares  certain 
other  punishments  are  now  prohibited  by  the  customs  of  the  Service.  Ma.ximum 
peace-time  limits  to  punishments  were  ordered  bv  the  President  by  authority  of 
Art.    45.      See   Manual   for   Courts-Martial,    1917.'  par.    349. 

*  This  power  was  derived  from  the  construction  given  Art.  47.  There  was 
no  new  trial.  The  appointing  authority  ordered  the  court  to  reconvene  and 
reconsider  the  written  record  of  the  evidence. 

*Gen.  Kernan,  Hearings  before  a  Subcommittee  of  the  Committee  on  Milifary 
Affairs  of  the  United  States  Senate  on  S.  64  for  the  Establishment  of  Military 
Justice   (1919)   66th  Cong.,  1st  Sess..  p.  445. 

*  Report  of  Special  IVar  Dept.  Board  on  Courts-Marihal  and  their  Procedure 
(1919")  p.  12.  This  Board  was  composed  of  Maj.-Gen.  Kernan,  U.  S.  A.,  Maj.- 
Gen.  ORvan,  N.  G.  N.  Y..  and  Lieut-Col.  Ogden,  J.  A.,  U.  S.  A. 

;S.  64,  66th  Cong..  1st  Sess.  1919. 

'*  Gen.  Ansell.  Hearings,  supra,  footnote  5,  p.  56.  This  view  was  embodied  in 
Art.  52  of  the  Chamberlain  Bill. 

*  Gen.  Ansell,  Hearings,  p.  56.  • 

'Chamberlain  Bill,  Arts.  5  and  6.  "Chamberlain  Bill,  Arts.  53-98. 
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None  of  these  radical  changes  have  been  adopted,  and  the  present  Articles 
of  War,  (1920)  41  Stat.  812,  drafted  by  the  officers  of  the  Judge- Advocate  Gen- 
eral's Dept.  at  the  request  of  the  Senate  Committee,  represent  more  nearly  the 
views  of  the  Kernan-O'Ryan-Ogden  Board,"  appointed  by  the  General  Staff  to 
collect  the  opinions  and  views  of  Army  officers  of  more  extended  court-martial 
experience. 

It  might  be  well  to  note  that  the  Artiles  of  War  had  already  been  extensively 
revised  and  amended  in  1916,  with  a  view  to  their  co-ordination,  reclassification, 
and  to  do  away  with  any  then  existing  anachronisms. "  Further,  between  1912  and 
1916  several  acts  of  Congress  had  been  passed  containing  provisions  looking 
toward  the  reform  of  the  system  of  military  justice.  These  exempted  peace- 
time deserters  from  loss  of  citizenship  rights,  created  special  courts-martial, 
and  provided  for  the  reforms  involved  in  changing  over  the  former  United 
States  Military  Prison  to  a  Disciplinary  Barracks,  where  soldiers  convicted  of 
strictly  military  offenses  are  now  confined,  instead  of  in  penitentiaries."  How- 
ever, the  defects  in  the  Articles  already  noted  became  apparent  during  the  stress 
and  strain  of  the  War  and  there  was  virtual  unanimity  that  changes  should  be 
made. " 

These  defects  seem  to  have  been  eliminated  in  the  present  Articles,  which 
show  throughout  that  their  general  aim  is  to  protect  better  the  rights  of  the 
accused,  without  removing  from  the  commanding  officers  the  power  to  enforce 
discipline  through  the  instrumentality  of  the  court  martial,  which  remains  subject 
to  military  control  throughout. 

The  first  important  change  is  made  in  Art.  8  which  provides  that  on  eevry  gen- 
eral court-martial  there  shall  be  appointed  a  "law"  member,  '*  an  officer  of  the 
Judge-Advocate  General's  Dept.,  or  for  lack  of  an  officer  of  that  department 
some  other  officer  especially  qualified  to  act  as  a  "law"  member.  His  duties,  as 
provided  by  Art.  30,  are  to  rule  in  open  court  upon  all  questions  of  law  arising 
during  the  trial  except  upon  challenges,  findings,  and  upon  the  sentence.  His 
recommendations  are  to  be  the  rulings  of  the  court  on  these  points,  and  also 
upon  all  questions  as  to  the  admissibility  of  evidence. "  This  idea  is  sound,  and 
is  sure  to  reduce  enormously  the  errors  of  law  made  at  trials;  but  it  is  open 
to  the  practical  objection  that  the  authorized  officers  of  the  Judge-Advocate  Gen- 
eral's Dept.  number  only  115  of  all  grades,  making  it  doubtful  whether  enough 
can  be  detailed   for   this  work  to  give   this   Article   its   desired   effect. " 

Another    beneficial    change    is    made    in    Art.    11,    which    now    requires    the 

"The  substance  of  the  changes  proposed  by  this  Board  to  Arts.  4,  11,  12, 
18,  24,  31,  32,  40,  41.  69,  75  and  81  were  adopted.  They  also  proposed  an  Art.  50^, 
which  gave  to  the  Judge-Advocate  General  alone  the  powers  which  he  now  shares 
with  the  Board  of  Review  constituted  by  the  Art.  50^  which  was  adopted.  See 
infra  for  a  discussion  thereof. 

"The  1916  Code,  39  Stat.  619,  650,  amended  over  76  Articles  of  the  Code 
of  1874,  and  10  Articles  of  that  Code  were  dropped.  For  changes  occasioned 
by  former  wars  see  Manual  for  Courts-Martial,  1917,  ix,  x. 

"Gen.  Crowder,  Hearings,  p.  1294.  See  (1912)  2,7  Stat.  356;  (1913)  2>7 
Stat.  721;   (1915)  38  Stat.  1084. 

"  Sen.  Chamberlain,  Hearings,  pp.  356,  358. 

"  The  idea  of  a  "law"  member  is  derived  mainly  from  the  British.  Compare 
the  office  and  duties  of  their  "judge-advocate",  who  is  not  a  member  of  the 
court-martial,  and  who  acts  in  an  "advisory"  capacity  only.  Hearings,  pp.  180- 
181,  386,  390.  391. 

'^'^  Manual  for  Courts-Martial,  1921,  Par.  89a.  He  also  has  other  minor  duties. 
Ibid.  Par.  89a (2),  and  will  ordinarily  be  of  the  rank  of  major  or  higher.  Ibid. 
Par.  12c. 

"  Army  Reorganization  Act,  1920,  c.  I,  sec.  8.  The  number  of  other  officers 
available  to  act  as  competent  "law"  members  is  of  course  entirely  uncertain  and 
variable. 
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appointment  of  a  counsel  for  the  defense  as  an  officer  of  every  general  or  special 
court-martial,  and  thus  ensures  the  accused  of  being  properly  defended.  The 
accused  may  still  select  his  own  counsel  also.  (Art.  17.)  This  change  converts 
the  "trial"  judge-advocate  into  a  strictly  prosecuting  officer.  Formerly,  in 
theory,  he  represented  both  sides,  where  the  accused  had  no  counsel."  One  per- 
emptory challenge  is  permitted  each  side,  (Art.  18,)  and  courts-martial  must 
announce  a  judgment  of  acquittal.  (Art.  29.)  As  judgments  of  acquittal  can 
no  longer  be  ordered  reconsidered,  (Art.  40,)  this  change  from  the  former 
practice  seems  especially  desirable. 

Voting  by  members  of  a  court-martial  is  now  to  be  by  secret  ballot,  except 
on  objections  to  rulings  of  the  "law"  member,  (Art.  31,)  and  a  unanimous  de- 
cision "of  all  the  members  present  when  a  vote  is  taken"  is  required  to  impose 
a  sentence  of  death.  Three- fourths  of  the  members  must  concur  upon  a  sentence 
of  life  imprisonment,  or  a  sentence  of  more  than  ten  years.  A  two-thirds  vote 
is  required  for  other  convictions  and  sentences.  (Art.  43.)  "•  The  fact  that  evi- 
dence which  according  to  civilian  rules  would  be  inadmissible  was  sometimes 
admitted  during  trials  by  court-martial,  has  led  to  the  revision  of  Art.  38,  requir- 
ing that  the  President's  regulations  of  the  procedure  shall  "insofar  as  he  shall 
deem  practicable"  apply  the  rules  of  evidence  recognized  in  United  States  Dis- 
trict Courts  in  criminal  cases. " 

Another  notable  change  is  in  double  jeopardy  provisions  of  Art.  40, 
which  has  been  amplified  extensively.  No  proceeding  in  which  the  accused  has 
been  found  guilty  is  to  be  considered  a  trial  until  the  confirming  authority  has 
taken  final  action.  No  authority  may  order  the  reconsideration  of  an  acquittal, 
or  a  finding  of  not  guilty  upon  any  charge  or  specification ;  nor  may  a  sentence 
be  ordered  reconsidered  with  a  view  to  increasing  its  severity,  unless  it  is  below 
the  "minimum."**  This  expressly  forbids  one  of  the  most  objectionable  prac- 
tises under  the  old  Articles,  which  aroused  a  great  deal  of  criticism."  Further- 
more compulsory  self-incrimination  is  now  specifically  prohibited  in  any  pro- 
ceedings before  an  investigating  officer,  (Art.  24.)  This  change  should  do  away 
with  any  attempts  at  holding  a  "third  degree"  before  such  officers.  An  innova- 
tion is  made  in  Art.  13  which  permits  the  trial  of  an  officer  by  a  special  court- 
martial.  This  change  makes  more  effectual  the  new  provisions  of  Art.  12.  This 
Article  permits  an  officer  who  has  general  court-martial  jurisdiction  to  direct  in 
his  discretion  that  the  accused  be  tried  by  a  special  court-martial.  The  power 
of  a  special  court-martial  to  inflict  sentences  of  not  more  than  six  months,  is, 
however,  retained. " 

^Wfatiual  for  Courts-Martial,  1917  par.  96. 

"■  This  is  substantially  Art.  46  of  the  Chamberlain  Bill  adopted  over  the 
protest  of  the  Kernan-O'Ryan-Ogden  Board.  See  Report,  supra,  footnote  6, 
p.  29. 

"  As  a  result  of  this  provision  the  chapter  on  Evidence  in  the  Manual  for 
Courts-Martial  has  been  revised  and  enlarged  in  the  new  1921  edition  by  Professor 
Wigmore. 

**  This  section  of  Art.  40  embodies  the  substance  of  the  famous  W.  D.  G.  O., 
no.  88,  July  14,  1919. 

"There  were  1,082  acquittals  by  general  courts-martial  approved,  and  149 
acquittals  disapproved  and  ordered  reconsidered  in  the  A.  E.  F.  from  its  organi- 
zation down  to  June  30th,  1919.  Report  to  Cien.  Pershing  made  by  Gen.  Bethel, 
Judge-.\dvocate  Gen.  of  the  A.  E.  F.,  Hearings,  p.  561. 

"We  are  still  technically  at  war.  W.  D.  G.  O.  of  Jan.  22,  1919,  states  that 
general  courts-martial  "could  very  properly  observe  peace-time  limits."  Thus  a 
recruit  deserts,  which  is  a  possible  capital  oflFense  in  time  of  war,  (Art.  58.) 
and  so  formerly  had  to  be  tried  by  a  general  court-martial.  The  commanding 
general  investigates  the  charges  and  determines  (subject  to  Art.  70)  that  five 
or  six  months  would  be  ample  punishment.  He  may  now,  under  Art.  13,  send 
the  case  to  a  special  court-martial  for  trial. 
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Formerly  the  President  was  authorized  by  Art.  45  to  issue  a  general  order 
fixing  definitely  maximum  limits  to  the  sentences  which  courts-martial  could 
impose.  But  this  general  order  was  operative  m  time  of  peace  only.  A  change 
of  great  importance  has  been  made  in  this  Article  by  the  mere  omission  of  the 
four  words,  "in  time  of  peace."  General  Crowder  in  testifying  before  the  Sub- 
committee on   Military  Affairs   of   the   United   States   Senate,"   remarked, 

"I  venture  the  assertion  that  if  we  had  entered  the  War  with  that  phrase 
'in  time  of  peace'  eliminated,  you  gentlemen  would  never  have  heard  anything, 
nor  would  the  country  have  heard  anything,  about  excessive  sentences." 

The  maximum  punishment  order  will  now  operate  in  time  of  war  as  well  as 
in  time  of  peace,  though  most  probably  in  war-time  an  order  permitting  the  im- 
position of  heavier  penalties  will  be  issued  in  place  of  the  present  order." 

But  perhaps  the  most  important  change  of  all  is  embodied  in  the  new 
Article  50j/^.  Under  this  Article  a  Board  of  Review  is  constituted  in  the  Judge- 
Advocate  General's  Office,  consisting  of  officers  of  his  department,  whose  duty 
is  to  examine  and  report  upon  all  sentences  which  formerly  required  confirma- 
tion by  the  President  before  execution.  Not  even  the  President  himself  can 
order  the  execution  of  any  sentence  of  dishonorable  discharge  or  any  peniten- 
tiary sentence  until  the  record  of  the  trial  is  approved  as  legally  sufficient  by  this 
Board.  Before  ordering  any  affirmative  action  in  regard  to  a  record,  however,  the 
Judge-Advocate  General  must  concur  with  the  finding  of  this  Board.  In  case 
they  do  not  concur,  the  record  with  their  respective  written  opinions  is  sent  to 
the  President  for  action.  This  Board  has  the  power  to  find  a  record  legally 
insufficient,  or  that  the  rights  of  the  accused  have  been  substantially  impaired,  and 
thereupon  to  order  that  the  sentence  be  set  aside  and  a  rehearing  be  granted^ 
which  is  in  effect  a  new  trial.**  Thus  we  see  that  another  outstanding  defect  of 
the  former  Articles  has  been  removed  by  the  c/eation  of  this  board  of  officers,, 
with  its  power  to  remove  completely  the  stigma  of  an  illegal  conviction.  Here- 
tofore the  Judge-Advocate  General  could  merely  make  recommendations  to  the 
appointing  authority  that  the  proceedings  in  question  be  set  aside  because  of 
illegality,  and  the  President  could  only  exercise  clemency.  The  stigma  of  a 
conviction  could  be  removed  only  by  the  appointing  authority  or  by  a  special  Act 
of  Congress.  **  The  inclusion  of  this  board  in  the  scheme  of  administering 
military  justice  seems  to  be  a  compromise  between  the  proposal  of  the  Chamber- 
lain Bill  for  a  civilian  court,  and  the  recommendation  of  the  Kernan-O'Ryan- 
Ogden  Board  which  made  provision  for  no  such  tribunal  at  all. 

Article  70,  dealing  with  the  method  of  preferring  charges,  has  been  extensive- 
ly amended.  "Any  person  subject  to  military  law"  may  now  prefer  charges,  and 
must  do  so  under  oath.  The  manner  in  which  charges  are  to  be  acted  upon 
has    been    complicated    in    a    seemingly    unnecessary    manner,    entailing    the    addi- 

'^  Hearings,  p.    1166. 

**  The  present  maximum  punishment  order  was  issued  Dec.  10th,  1920,  to 
be  effective  February  4lh,  1921.  Manual  for  Courts-Martial,  1921,  p.  277.  In 
many  instances  the  punishments  are  lighter  than  formerly.  Compare  Manual 
for  Courts-Martial,  1917,  p.  161. 

^  At  this  rehearing  the  personnel  of  the  court-martial  must  not  be  the  same, 
the  accused  cannot  be  retried  upon  any  charge  or  specification  upon  which  he 
was  found  not  guilty,  and  the  new  sentence,  in  case  of  a  reconviction,  must  not 
be  more  severe. 

'"Rev.  Stat.  §1199,  U.  S.  Comp.  Stat.  (1916)  §1777,  originally  Act  of  July 
28.  1866,  14  Stat.  334.  The  question  as  to  the  powers  of  the  Judge-Advocate  Gen- 
eral under  this  statute  was  in  dispute  between  Gen.  Crowder  and  Gen.  Ansell. 
Gen.  Crowder's  contention,  that  the  clause  "revise  and  review"  gave  the  Judge- 
Advocate  General  advisory  powers  only  was  upheld  by  Secretary  Baker.  Por 
briefs  on  both  sides  see  Hearings,  pp.  57-91,  94. 
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tion  of  nearly  twenty  pages  of  instructions  in  this  regard  to  the  new  Manual 
for  Courts-Martial,"  and  increasing  the  burden  of  army  "paper-work." 

Few  changes  of  importance  have  been  made  in  the  Punitive  Articles.  Where 
an  officer  embezzles  company  funds  or  money  entrusted  to  him  by  soldiers,  he 
is  now  triable  for  these  crimes  after  dismissal  or  other  separation  from  the 
service  if  the  crimes  are  not  discovered,  or  if  he  is  not  apprehended,  until  after 
such  severance  has  taken  place.  (Art.  94).  The  constitutionality  of  this  section, 
or  of  the  similar  one  first  introduced  in  the  Code  of  1916.  Art.  94,**  has  yet  to  be 
tested.  It  is  suggested  that  his  discharge  or  dismissal  (without  confinement) 
would  put  a  complete  end  to  hi^military  status  ***  and  leave  him  amenable  only  to 
civilian  courts  and  trial  by  jury  under  Amendment  VI  to  the  Constitution.  The 
crime  of  desertion  has  been  extended  to  include  leaving  one's  place  of  duty  or 
organization  with  intent  to  avoid  a  hazardous  duty  or  to  shirk  important  service. 
(Art.  28.)  This  would  apply  especially  to  absences  just  before  an  engagement. 
Formerly  the  offender  could  only  be  tried  as  absent  without  leave  under  Art.  61,  or 
for  misbehaviour  before  the  enemy,  (Art.  75,)  or  under  "General  Article"  96. 
If  a  conviction  resulted  in  such  case,  and  the  death  penalty  was  imposed,**  con- 
firmation by  the  President  was  necessary;  whereas  for  desertion  confirmation  by 
the  Board  of  Review  (Art.  50^)  of  the  commanding  General  of  the  Army  in 
the  Field,  is  sufficient.  (Art.  48.)  The  attempt  to  relieve  the  enemy  is  now 
made  punishable  under  Art.  81,  and  Art.  76  is  clearly  made  to  apply  to  "any 
person  subject  to  military  law"  who  compels  his  commanding  officer  to  sur- 
render. 

These  are  the  principal  important  changes  made  by  the  recent  revision.  On 
the  whole  they  were  necessary,  and  they  are  substantial,  beneficial  and  apparently 
sound  and  sensible.  It  is  to  be  hoped  that  they  will  be  found  as  satisfactory  in 
practice  as  they  appear  on  paper.  ** 

The  Mass.\chusetts  Small  Claims  Procedure. — The  Massachusetts  Act 
authorizing  small  claims  procedure,  discussed  in  a  recent  number  of  this  Re- 
view/ left  it  to  the  justices  of  the  district  courts  to  make  uniform  rules  with 
reference  to  such  procedure.  These  rules  have  just  been  published,  with  the 
annotations  of  the  Committee  of  the  Justices.*  In  the  main  they  follow  out 
admirably  the  purpose  of  simplicity  and  speed  which  the  Act  aimed  to  achieve, 
adopting  the  mechanical  devices  of  administration  generally  in  use  in  small 
claims  courts.  There  are,  however,  a  few  provisions  which  are  worthy  of 
special  attention,  because  they  may  change  somewhat  the  operation  oi  the 
statute. 

The  principle  of  awarding  discretionary  costs  has  been  extended  by  the 
rules  not  only  to  the  case  where  a  plaintiff  brings  his  action  bj'  writ,  where  the 
action  would  be  cognizable  in  a  small  cleams  court,*  (Rule  15.)  but  also  to  all 
cases  where  either  party  has  set  up  a  "frivolous  or  vexatious  claim  or  defense". 
(Rule  9.)     This  may  well  be  further  extended  to  cover  the  mala  fide  request  of 

"Manual  for  Courts-Martial,  1921.  pp.  55-74. 

**  Applying  onlv  to  the  embezzlement  of  Government  funds.  (1916)  39  Stat. 
665,  U.  S.  Comp.  Stat.  (1916)  §  2308a,  Art.  94. 

**'C/.  (1921)  21  Columbia  Law  Rev.  330. 

*•  "There  have  been  no  executions  for  [purely]  military  offenses  during  this 
war."     Secretary  Baker,  Hearings,  p. 1356. 

'*'  The  new  Articles  of  War  went  into  complete  effect  on  Feb.  4th.  1921. 

'  (1920)  20  Columbia  Law  Rev.  901.  The  act  referred  to  is  Mass.,  Acts 
1920,   c.   553. 

*  Amendments  to  rules  of  the  district  courts  of  Massachusetts.  Promul- 
gated January  3,   1921,  effective  January  31,  1921. 

*  This  was  authorized  by  the  Act,  supra,  §  5. 
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a  defendant  for  a  jury  trial,  since  the  statute,  while  providing  that  such  requests 
are  to  be  allowed,  contains  no  restrictive  clause,  and  a  defendant  might  other- 
wise, for  purposes  of  delay,  resort  to  this  plea.*  The  rules  provide,  however, 
that  in  the  ordinary  case  only  the  actual  cash  disbursements  of  the  prevailing 
party  are  to  be  allowed  as  costs,  except  by  special  order  of  the  court.     (R.  9.) 

The  rules  also  provide  that  if  the  defendant  admits  the  claim,  but  desires 
time  to  pay,  he  may  so  state  in  his  answer,  and,  presumably,  if  his  reason  is  a 
good  one,  a  stay  of  execution  will  be  granted  (R.  3)  ;  the  court  may  grant  such  a 
stay  after  default  and  without  such  request,  but  is  not  bound  to  do  so.  (R. 
10,  n.)  This  regulation  may  take  the  place  of  provisions  for  the  appointment  of 
trustees,  etc.,  contained  in  other  Small  Claims  Acts,  since  it  will  equally  well 
serve  the  purpose  of  preventing  the  harassing  of  insolvent  debtors,  or  those 
temporarily  embarrassed. '  Another  of  the  rules  looking  to  the  same  end  is 
that  allowing  the  payment  of  judgments  in  instalments.  This  method  of  col- 
lecting claims  has  been  found  to  be  of  great  practical  value,  and  will  probably 
prove  a  useful  addition  to  the  regulations.* 

Finally,  what  may  be  as  far  reaching  in  effect  as  any  of  the  provisions 
is  contained  in  the  definition  of  "attorney."  The  rules  provide  throughout  that 
actions  may  in  all  their  steps  be  conducted  by  the  plaintiff  or  his  attorney.  This, 
by  the  definition  of  the  word  given  in  the  rules,  includes  not  only  practicing 
attorneys  but  any  "person  specially  authorized  in  writing  to  prosecute  or  defend 
the  claim".  (R.  12.)  Just  what  the  effect  of  this  will  be,  is  of  course  a  matter 
of  conjecture.  But  it  seems  quite  possible  that  such  a  wholesale  letting  down 
of  the  bars,  especially  without  apparent  reason,  may  result  in  the  growth  of  a 
class  of  professional  small  claims  lawyers,  who  are  not  really  members  of  the 
bar  at  all.  Certain  states  have  found  it  advisable  to  exclude  all  lawyers  from 
small  claims  proceedings.'  This,  in  view  of  the  simplicity  of  the  procedure, 
and  the  consequent  smallness  of  the  fees  seems  a  hardship  on  neither  litigants 
nor  attorneys.  And  that  such  a  provision  has  not  been  found  necessary  in  cer- 
tain other  states,  is  due  to  the  same  two  considerations,  as  well  as  to  the  desire 
of  members  of  the  profession  that  the  ^mall  claims  courts  be  given  a  free  hand.' 
But  whether  the  same  results  will  follow  where  not  lawyers  alone,  but  any 
laymen,  are  allowed  to  prosecute  claims  on  behalf  of  others,  is  not  so  clear. 
It  seems  on  a  casual  examination  that  the  benefits  to  be  derived  from  this  last 
provision  may  well  be  outweighed  by  the  resulting  damage. 

*  Several  states  have  specifically  provided  for  the  assessing  of  costs  against 
a  party  that  asks  for  a  jury  trial  and  loses  in  such  trial.  Cf.  (1920)  20  Colum- 
bia Law  Rev.  905. 

'  Cf.  Ibid.  '  Cf.  Ibid. 

'  Kansas,  Minn.,  N.  Y.  in  some  eases,  and  Ore. 

*Cf.   (1920)  20  Columbia  Law  Rev.  90S 
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Bills  and  Notes — Holder  in  Due  Course  As  Assignee  of  G)ntract. — The  defend- 
ant contracted  to  purchase  goods  from  A  who  assigned  his  "rights,  title,  and  inter- 
est" in  the  contract  to  the  plaintiff  bank.  A  subsequently  drew  bills  of  exchange 
on  the  defendant,  attaching  thereto  bills  of  lading.  The  defendant  accepted  the 
bills  of  exchange;  A  thereupon  negotiated  them  to  the  plaintiff  for  value.  In  an 
action  by  the  plaintiff  on  the  bills,  the  defendant  set  up  as  a  defense  a  breach  of 
contract  by  A.  Held,  one  judge  dissenting,  that  the  assignment  to  the  plaintiff  did 
not  render  him  subject  to  the  equities  existing  between  the  original  parties.  Antoniou 
V.  The  Union  Bank  (Can.  Sup.  Ct.  1920)  56  Dom.  L.  R.  338. 

A  assigned  only  his  claim  against  the  defendant;  the  plaintiff  did  not  undertake 
to  perform  A's  duties.  The  bill  of  exchange  was  formally  correct.  The  defendant 
must  have  anticipated  that  the  drawer  would  negotiate  it.  Upon  negotiation  to  a 
purchaser  for  value,  the  defendant  would  lose  the  advantage  of  any  equities  which 
might  exist  against  the  drawer.  Downing  Co.  v.  Pearson  Banking  Co.  (1917)  20 
Ga.  App.  242,  92  S.  E.  968;  Cosmos  Cotton  Co.  v.  First  Nat.  Bank  (1911)  171  Ala. 
392,  54  So.  621 ;  cf.  Uniform  Bills  of  Lading  Act  §§36,  37;  contra,  Russel  v.  Smith 
Grain  Co.  (1902)  80  Miss.  688,  32  So.  287.  But  even  assuming  the  position  of  the 
minority,  namely,  that  the  plaintiff  as  assignee  was  in  effect  the  drawer  and  payee 
of  the  bill,  the  plaintiff  would  still  be  entitled  to  recover.  A  promissory  note  made 
to  the  payee  in  exchange  for  consideration  received  by  the  maker  from  a  third 
party  is  binding.  Crosier  v.  Crosier  (1913)  215  Mass.  535,  102  N.  E.  901.  And  one 
who  holds  himself  out  as  a  purchasing  remitter  has  the  power  to  invest  an  inno- 
cent payee  for  value  with  a  valid  claim  against  the  drawer,  though  in  fact  there 
be  a  failure  of  consideration  between  the  original  parties.  Munroe  v.  Bordier 
(1849)  8  C.  B.  861;  see  (1920)  20  Columbia  Law  Rev.  755,  756,  759.  And  where  B 
in  consideration  of  a  promise  from  A  makes  a  note  in  favor  of  C,  who  gives  A 
consideration,  it  is  no  defense  for  B  that  A  has  breached  his  promise  and  furnished 
no  consideration.  Cagle  v.  Lane  (1887)  49  Ark.  465,  5  S.  W.  790;  Nelson  v.  Cowing 
(N.  Y.  1844)  6  Hill  336  (semble).  For  in  effect  the  transaction  is  as  if  B  had 
drawn  in  favor  of  A  who  had  endorsed  to  C,  a  purchaser  for  value.  So,  making 
the  assumption  of  the  minority,  when  the  payee,  having  given  value  to  the  vendor, 
draws  on  the  vendee  who  accepts  because  of  a  consideration  moving  from  the 
vendor,  a  third  party,  the  payee  may  recover  regardless  of  the  state  of  the  agree- 
ment between  the  vendor  and  vendee.  For  again  the  transaction  is  as  if  the  vendee 
had  accepted  the  bill  of  the  drawer  who  in  turn  had  endorsed  for  value  to  the 
payee.    And  so  from  all  views  the  instant  case  seems  sound. 

Constitutional  Law — Army  and  Navy — State  Legislation  Affecting  Primarily 
Federal  Questions. — The  defendant  was  convicted  of  violating  a  statute,  Minn., 
Genl.  Stat.  (Supp.  1917)  §8521,  making  it  "unlawful  for  any  person  in  any  public 
place  ...  to  advocate  .  .  .  that  men  should  not  enlist  in  the  military  or  naval 
forces  of  the  United  States  or  the  State  of  Minnesota"  or  "to  advocate  .  .  .  that 
the  citizens  of  this  state  should  not  aid  the  United  States  in  .  .  .  carrying  on 
war  with  the  public  enemies  of  the  United  States."  On  error,  held,  Mr.  Chief 
Justice  White  and  Mr.  Justice  Brandeis  dissenting,  the  statute  was  constitutional. 
Gilbert  v.  State  of  Minnesota  (1920)  41  Sup.  Ct.  125. 

Matters  primarily  federal  in  nature  may  also  be   subject  to   state  legislation. 
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A  statute  preventing  the  use  of  the  national  flag  for  advertising  purposes  was 
held  constitutional.  Halter  v.  Nebraska  (1907)  205  U.  S.  34,  27  Sup.  Ct.  419.  The 
provision  of  Art.  I,  §8  of  the  federal  Constitution  that  Congress  shall  have  the 
power  to  declare  war,  to  raise  armies  and  to  maintain  a  navy  does  not  preclude 
all  state  legislation  affecting  these  subjects.  An  Illinois  statute  prohibiting  any 
body  of  men  other  than  the  state  militia  and  United  States  troops  from  drilling 
or  parading  with  arms  without  a  license,  did  not  infringe  upon  the  domain  of  the 
federal  government.  Presser  v.  Illinois  (1886)  116  U.  S.  252,  6  Sup.  Ct.  580. 
Appropriations  by  towns  and  counties  to  pay  bounties  to  induce  volunteers  to 
enter  the  military  service  of  the  United  States  have  been  held  not  repugnant  to 
the  Constitution.  Board  of  Comtnrs.  v.  Bearss  (1865)  25  Ind.  110;  cf.  Booth  v. 
Town  of  Woodbury  (1864)  32  Conn.  118.  Likewise,  state  laws  providing  for  the 
payment  of  a  bonus  to  men  who  had  been  in  the  federal  service  have  been  held 
valid.  Gustafson  v.  Rhinoiv  (Minn.  1920)  175  N.  \V.  903;  State  v.  Handlin  (1917) 
38  S.  Dak.  550,  162  N.  W.  379.  A  Montana  act  similar  to  the  statute  in  the  instant 
case  has  been  sustained.  State  v.  Kahn  (1919)  56  Mont.  108,  182  Pac.  107.  Such 
legislation  generally  has  been  held  constitutional  so  long  as  it  did  not  actually  as- 
sume powers  of  the  national  government  or  hinder  the  operation  of  the  federal 
laws.    The  instant  case  follows  the  general  rule. 

Contracts — Identity  of  Paktiks. — The  plaintiff,  having  applied  twice  for  a  ticket 
of  admission  to  a  theatre  performance,  was  refused  because  of  past  disagreements 
with  the  defendant  manager.  Thereupon  he  secured  a  ticket  through  the  medium 
of  one  Pollock.  When  he  presented  himself  at  the  theatre,  he  was  denied  ad- 
mission by  order  of  the  defendant.  In  an  action  for  procuring  a  breach  of  the 
contract  between  the  plaintiff  and  the  theatre  company,  held,  there  was  no  contract. 
Said  V.  Butt  [1920]  3  K.  B.  497. 

By  the  modern  English  view,  the  purchase  of  a  theatre  ticket  gives  the  holder 
a  license  to  witness  the  performance  which  includes  a  contract  not  to  revoke  the 
license  so  long  as  he  conducts  himself  properly.  Hurst  v.  Picture  Theatres,  Ltd. 
[1915]  1.  K.  B.  1.  However,  it  is  elementary  in  contract  law  that  one  may  choose 
with  whom  he  will  contract;  and  the  owner  of  a  theatre,  being  under  no  public 
duties  like  those  of  a  common  carrier,  may  refuse  admission  to  whomever  he  will. 
People  ex  rel.  Burnham  v.  Flynn  (1907)  189  N.  Y.  180,  82  N.  E.  169.  These 
principles  must  be  reconciled  with  the  general  rule  that  an  undisclosed  principal  may 
sue  on  a  contract  ma^e  by  his  agent.  It  is  believed  that  this  rule  should  be  limited 
to  cases  where  the  personal  element  is  absent,  i.  e.,  where  the  third  person  would  not 
have  refused  to  contract  with  the  principal  directly.  And  so  specific  performance 
has  been  refused  to  the  undisclosed  principal.  Cowan  v.  Curran  (1905)  216  111. 
598,  75  N.  E.  322.  And  the  third  person  is  not  held  to  the  contract  v/hile  it  is  yet 
executory.  Moore  v.  Vulcanite  Cement  Co.  (1907)  121  App.  Div.  667,  106  N.  Y. 
Supp.  393.  Rescission  has  been  allowed  in  a  similar  situation  even  where  the  party 
seeking  it  could  show  no  actual  damage.  Gordon  v.  Street  [1899]  2  Q.  B.  641 ; 
Whurr  v.  Devenish  (1904)  20  T.  L.  R.  385.  The  Massachusetts  court  has  gone  far 
in  refusing  recovery  against  the  third  party  even  after  he  has  consumed  the  goods 
supplied  by  the  principal.  Boston  Ice  Co.  v.  Potter  (1877)  123  Mass.  28.  But  a 
result  opposite  in  principle  was  reached  in  Kelly  Asphalt  Block  Co.  v.  Barber 
Asphalt  Paving  Co.  (1909)  136  App.  Div.  22,  120  N.  Y.  Supp.  163.  While  this  result 
may  not  accord  with  rigorous  contract  theory,  it  is  certainly  more  equitable.  How- 
ever, where  the  undisclosed  principal  can  be  put  in  statu  quo,  there  seems  to  be  no 
valid  reason  for  holding  the  third  party  on  the  contract;  and  the  facts  of  the 
instant  case  disclose  no  reason  warranting  an  infraction  of  the  basic  rule  that  one 
may  choose  with  whom  he  will  contract.  ' 
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Contributory  Negligence — "Humanitarian  Doctrine" — Railroads  and  Trac- 
tion Companies. — The  plaintiff  sues  as  personal  representative  to  recover  dam- 
ages for  the  death  of  her  husband,  caused  by  the  defendant  in  operating  its 
railroad.  Through  mutual  negligence,  both  the  deceased  and  the  defendant  were 
oblivious  to  the  former's  peril  at  the  time  of  the  injury.  Held,  for  the  plaintiff. 
When  a  person  can  prevent  injury  to  another,  it  is  his  duty  to  do  so,  no  matter 
how  negligent  the  other  may  have  been.  Gilbert  v.  Miss.  etc.  Ry.  (Mo.  1920) 
226  S.  W.  263. 

The  "humanitarian  doctrine"  applied  in  the  instant  case  is  an  extension  of 
the  doctrine  of  the  "last  clear  chance".  See  (1912)  12  Columbia  Law  Rev.  729. 
Contributory  negligence  has  generallj'  been  a  valid  defense  where  the  defendant 
was  unaware  of  the  plaintiff's  peril  when  the  accident  occurred.  Anderson  v. 
Minneapolis  etc.  Ry.  (1908)  103  Minn.  224,  114  N.  W.  1123;  see  Atchison  etc. 
Ry.  v.  Baker  (1908)  79  Kan.  183.  98  Pac.  804;  cf.  Exum  v.  Atl.  Coast  Line  Ry. 
(1911)  154  N.  C.  408.  70  S.  E.  845.  But  it  is  no  defense  where  there  could  be 
implied  on  the  defendant's  part  a  wilful  or  reckless  disregard  of  the  plaintiff's 
safety.  See  Terre  Haute  etc.  Ry.  v.  Graham  (1883)  95  Ind.  286,  293;  Anderson 
v.  Minneapolis  etc.  Ry..  supra,  228.  This  view  has  been  modified  in  some  states 
to  entitle  the  plaintiff  to  damages  if  he  was  only  "passively"'  and  not  "actively" 
negligent  at  the  time  of  the  injury.  This  distinction  has  been  severely  criti- 
cized. See  (1912)  12  Columbia  Law  Re\'.  729.  Under  the  rule  in  the  instant 
case,  contributory  negligence  is  never  a  defense  in  an  action  for  personal  in- 
juries caused  by  the  negligent  operation  of  trains.  See  Murphy  v.  ll'abash  Ry. 
(1910)  228  Mo.  56,  79.  80.  128  S.  \V.  481;  cf.  Denver  Tramway  Co.  v.  Wright 
(1909)  47  Colo.  366.  107  Pac.  1074.  This  "humanitarian  doctrine"  has  apparently 
been  applied  thus  far  only  to  railroads  and  traction  companies,  although  no 
decision  has  been  found  expressly  so  limiting  it.  The  policy  of  the  rule  has 
been  vigorously  criticized.  See  the  dissent  of  Woodson,  J.,  in  Murphy  \:  Wabash 
Ry..  supra,  88,  100  et  seq. 

Criminal  Law — Emergency  Fleet  Corpor.\tion — Indictment  of  Inspector  As 
Government  Agent. — The  defendant  was  an  inspector  of  the  Emergency  Fleet 
Corporation.  Held,  he  was  not  indictable  as  an  agent  of  the  United  States,  imder 
Criminal  Code  §41,  (1009)  35  Stat.  1097,  U.  S.  Comp.  Stat.  (1916)  §10203,  which 
punishes  anyone  financially  interested  in  any  firm,  who  acts  as  "an  agent  of  the 
L^nited  States  for  the  transaction  of  business  with  such  .  .  .  firm."  United 
States  V.  Strang  el  al.   (1921)  41  Sup.  Ct.  165. 

The  Emergency  Fleet  Corporation  is  subject  to  process.  Gould  Coupler  Co.  v. 
V.  S.,  etc.  Corp.  (D.  C.  1919)  261  Fed.  716;  The  Jeannette  Skinner  (D.  C.  1919) 
258  Fed.  768.  It  is  suable  for  breach  of  contract.  Lord  &  Burnham  Co.  v.  U.  S., 
etc.  Corp.  (D.  C.  1920)  265  Fed.  955.  And  perhaps  it  is  subject  to  garnishment. 
See  Common-wealth  Finance  Corp.  v.  Landis  (D.  C.  1919)  261  Fed.  440.  It  is  liable 
in  admiralty  for  collision.  The  Ceylon  Maru  (D.  C.  1920)  266  Fed.  396.  To  meet 
the  objection  that  suit  is  against  the  United  States  without  consent,  some  authori- 
ties invoke  the  corporate  entity  theor>-.  Pope  v.  U.  S.,  etc.  Corp.  (D.  C.  1920)  269 
Fed.  319;  see  Gould  Coupler  Co.  v.  U.  S.,  etc.  Corp.,  supra,  7\7.  Others  recognize 
the  reality  of  the  United  States'  interest,  and  announce  the  corporation  as  a  suable 
governmental  agency.  Consent  is  inferred  from  the  shipping  legislation.  See 
Southern  Bridge  Co.  v.  U.  S.,  etc.  Corp.  (D.  C.  1920)  266  Fed.  747;  The  Jean- 
nette Skinner,  supra,  769;  The  Ceylon  Mam,  supra,  398.  And  in  still  other  opin- 
ions, the  Corporation  is  viewed  as  chameleonesque.  See  Ingram  Day  Lumber  Co. 
V.  U.  S.,  etc.  Corp.  (D.  C.  1920)  267  Fed.  283,  293,  294;  Commonwealth  Finance 
Corp.  V.  Landis,  supra.  442  et  seq.  It  is  not  within  the  jurisdiction  of  state  courts. 
Southern  Bridge  Co.  v.  U.  S.,  etc.  Corp.     And  it  is  not  subject  to  state  property 
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taxation.  United  States  v.  Coghlan  (D.  C.  1919)  261  Fed.  425.  Moreover,  con- 
spiracy to  defraud  the  Corporation  is  indictable  as  a  crime  against  the  United  States. 
United  States  v.  Carlin  (D.  C.  1917)  259  Fed.  904;  United  States  v.  Union  Timber 
Products  Co.  (D.  C.  1919)  259  Fed.  907.  In  the  latter  two  groups  of  cases,  the 
determinative  element  was  probably  the  assault  upon  the  public  funds.  Through  this 
conceptualistic  tangle,  the  courts  seem  to  have  followed  a  wise  commercial  policy. 
Private  enterprise  often  hesitates  to  do  business  with  the  government,  because  of 
comparatively  inadequate  remedies.  See  Lord  &  Burnham  Co.  v.  U.  S.,  etc.  Corp., 
supra,  959.  Only  in  so  far  as  necessary  to  obliterate  this  condition  has  the  Cor- 
poration heretofore  been  treated  judicially  as  other  than  a  governmental  agency. 
Under  this  policy,  the  inspectorship  in  question  would  appear  to  be  fairly  within 
the  purpose  of  the  Penal  Section.  Thus,  the  effect  of  the  instant  case  upon  other 
litigation  involving  the  Emergency  Fleet  Corporation  is  open  to  speculation,  and 
will  be  of  interest. 

Criminal  Law — Enforcing  Paymknt  of  Dkbt — Specific  Intent  in  Robbery. — 
On  appeal  from  a  conviction  for  assault  with  intent  to  commit  robbery,  held,  new 
trial  granted  on  the  ground  that  if  the  assault  was  made  in  a  bona  fide  attempt  to 
collect  a  debt,  the  defendant  was  not  guilty.  Barton  v.  State  (Tex.  Cr.  App.  1921) 
227  S.  W.  317. 

Since  an  essential  element  in  robbery,  as  in  larceny,  is  a  specific  intent  to 
deprive  another  of  his  property,  a  bona  fide  claim  of  title  to  specific  goods,  no 
matter  how  absurd  or  unfounded  it  may  be,  is  a  valid  defense  to  an  indictment  for 
robbery.  Brown  v.  State  (1873)  28  Ark.  126;  see  State  v.  Wasson  (1905)  126  Iowa 
320,  101  N.  W.  1125.  Although  as  a  rule  a  mistake  of  law  is  no  excuse,  an  excep- 
tion exists  where,  as  in  robbery  and  larcenj%  the  mistake  of  law  would  negative  the 
necessary  specific  intent.  Rex  v.  Hall  (1828)  3  C.  &  P.  *409;  see  State  v.  O'Neil 
(1910)  147  Iowa  513,  521,  126  N.  W.  454.  From  this  it  appears  that  if  a  creditor 
who  attempts  to  procure  money  from  his  debtor  believes  he  has  a  legal  claim  to 
specific  money  possessed  by  the  debtor,  although  mistaken  in  such  belief,  he  has  not 
a  specific  intent  to  deprive  the  debtor  of  his  property.  This  contention  has  led  to 
the  conclusion  that  collecting  a  debt  by  fraud  does  not  constitute  the  crime  of 
obtaining  money  under  false  pretenses.  Commonwealth  v.  McDuffy  (1879)  126 
Mass.  467;  People  v.  Thomas  (N.  Y.  1842)  3  Hill  169.  The  weight  of  authority, 
both  in  this  country  and  in  England,  applies  this  reasoning  where,  as  in  the  instant 
case,  a  creditor  assaults  his  debtor  to  obtain  money  owed  him.  If  successful,  such 
a  taking,  though  a  criminal  assault,  is  not  robbery.  State  v.  Hollyzvay  (1875)  41 
Iowa  2(X);  Regina  v.  Hemmings  (1864)  4  Fost.  &  F.  50;  Crawford  v.  State  (1893) 
90  Ga.  701,  17  S.  E.  628;  but  see  Fannin  v.  State  (1907)  51  Tex.  Cr.  Rep.  41,  45, 
100  S.  W.  916.  It  is  a  question  of  fact  whether  or  not  the  defendant  actually 
thought  he  had  title  to  whatever  specific  money  happened  to  be  in  the  possession  of 
his  debtor.  Crawford  v.  State,  supra.  629.  If  he  did  not  act  in  good  faith,  his 
claim  of  right  would  be  no  defence.  State  v.  Carroll  (1901)  160  Mo.  368,  60  S.  W. 
1087;  Regina  v.  Wade  (1869)  11  Cox  C.  C.  549.  However,  the  courts  tend  to  regard 
the  mere  fact  that  the  defendant  sought  to  collect  a  debt  as  negativing  the  specific 
intent  necessary  to  robbery.     This  seems  unsound. 

Damages — Sales — Vendee's  Refusal  to  Accept  Specific  Securities. — The  de- 
fendant, seller  of  twenty  corporate  bonds,  agreed  to  repurchase  the  specific 
bonds  at  their  par  value  of  $10,0(X)  at  the  request  of  the  plaintiff.  The  bonds 
were  already  in  the  defendant's  possession,  so  that  there  was  no  question  of 
tender.  In  an  action  for  the  defendant's  refusal  to  repurchase  the  bonds  on 
demand,  held,  the  measure  of  damages  was  the  agreed  price.  Vilsack  v.  Wilson 
(Pa.  1920)   112  Atl.  17. 
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Where  there  is  a  contract  for  the  sale  of  chattels  and  title  has  not  yet 
passed  to  the  vendee,  on  the  vendee's  refusal  to  accept,  the  measure  of  damages 
is  usually  the  difference  between  the  contract  price  and  market  value  at  the 
time  and  place  of  delivery.  Windmuller  v.  Pope  (1887)  107  N.  Y.  674,  14  N.  E. 
436.  Where  the  market  value  is  as  high  as  the  contract  price,  recovery  is  limited 
to  nominal  damages;  Hill  v.  McKay  (1892)  94  Cal.  5,  29  Pac.  406;  so  ^Iso,  in 
the  absence  of  proof  of  market  value.  Brown  v.  Trinidad  Mfg.  Co.  (1908)  210 
Mo.  260,  169  S.  W.  22.  Where,  however,  the  vendor  can  treat  the  goods  as 
belonging  to  the  vendee,  he  may  receive  the  full  contract  price.  Ballentine  v. 
Robinson  (1863)  46  Pa.  St.  177.  And  if  he  resells  in  good  faith  on  behalf  of  the 
vendee,  he  receives  the  difference  between  the  contract  and  selling  price,  together 
with  the  expenses  of  resale.  San-ycr  v.  Dean  (1889)  114  N.  Y.  469,  21  N.  E. 
1012.  In  a  sale  of  stock  in  general,  the  recoverj-  is  limited  to  the  difference 
between  the  agreed  price  and  the  market  value  of  the  stock  at  the  time  of  de- 
livery. See  Bust  ice  v.  Meytrott  (1911)  100  Ark.  510,  514.  140  S.  W.  590;  Jatnal 
v.  Moola  Dau'ood  [1916]  1  A.  C.  175.  But  a  distinction  is  drawn  in  a  sale  of 
specific  shares  of  stock,  where  the  vendor  recovers  the  full  agreed  price.  Reynolds 
v.  Callcndcr  (1902)  19  Pa.  Super.  610;  Pearson  v.  Mason  (1876)  120  Mass.  53; 
Pittsburgh  Hardware  Co.  v.  Brown  (C.  C.  A.  1909)  174  Fed.  981.  It  is  evident 
from  the  emphasis  placed  upon  the  fact  that  the  stock  was  ascertained  and 
specific,  that  the  court  in  the  instant  case  went  on  the  theory  that  title  had  passed 
to  the  vendee,  and  consequently  the  vendor  was  entitled  to  the  full  price,  in 
accord  with  the  general  rule. 

Diverse  Citizenship — Class  Suits — Res  Adjudicata. — The  plaintiff,  a  fraternal 
benefit  association  incorporated  in  Indiana,  was  sued  b}'  certain  of  its  members,  in 
behalf  of  all  those  similarly  situated,  to  determine  their  rights  under  a  scheme  of 
reorganization.  All  those  members  being  citizens  of  other  states,  the  suit  was 
brought  in  a  federal  court  on  the  ground  of  diversity'  of  citizenship.  This  suit 
having  been  decided  in  favor  of  the  corporation,  the  defendants,  other  members 
of  the  class  who  were  citizens  of  Indiana,  sued  in  the  state  court  on  the  ground 
that  they  were  not  bound  by  the  federal  adjudication.  In  a  suit  to  enjoin  this 
action  as  res  adjudicata,  held,  injunction  granted.  Supreme  Tribe  of  Ben  Hur  v. 
Caublc  (1921)  41  Sup.  Ct.  Z2&. 

The  fact  that  members  of  a  class  for  whose  benefit  an  action  is  being  prosecuted 
are  citizens  of  the  same  state  as  the  defendant,  provided  they  are  not  parties  to 
the  record,  does  not  affect  the  jurisdiction  of  a  federal  court.  International  Trust 
Co.  v.  Tou-tisend  Brick  Co.  (C.  C  A.  1899)  95  Fed.  850.  The  real  question  is,  how 
far  are  members  not  parties  to  the  record  bound  by  the  adjudication.  In  general, 
in  class  suits,  a  decree  is  binding  against  the  whole  of  the  class.  Wallace  v.  Adams 
(1907)  204  U.  S.  415.  27  Sup.  Ct.  863.  But  rule  39  of  the  Federal  Equity  Rules 
provides  that  where  proper  parties  cannot  be  joined  because  they  are  outside  the 
jurisdiction  of  the  court,  a  decree  shall  be  without  prejudice  to  their  rights.  Were 
these  parties  outside  the  jurisdiction?  It  is  clear  their  joinder  in  the  first  place 
would  have  ousted  the  court.  Coal  Co.  v.  Blatchford  (1870)  78  U.  S.  172.  But 
their  coming  in  later  would  not  necessarily  do  so.  Steivart  v.  Dunham  (1885)  115 
U.  S.  61,  5  Sup.  Ct.  1163.  And  this  is  the  ratio  decidendi  of  the  court  in  the  instant 
case,  see  p.  342.  However,  plaintiffs  later  joined  are  usually  regarded  as  parties 
from  the  beginning.  Commonwealth  for  Wiggins  v.  Scott  (1901)  112  Ky.  252,  65 
S.  W.  596;  see  Brinckerhoff  v.  Bostwick  (1885)  99  N.  Y.  185,  194,  1  N.  E.  663.  But 
since  it  is  the  policj-  of  the  courts  to  take  jurisdiction  whenever  possible  this  incon- 
sistency is  not  objectionable.  The  difficulty  is  that  this  rule  has  been  held  to  apply 
only  where  "incidental  and  ancillary  relief"  is  asked  for,  and  not  where  the  case 
affects  "directly  the  interests  of  the  interveners."    Mangels  v.  Donau  Brewing  Co. 
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(C.  C.  1892)  53  Fed.  513.  Since  there  can  be  no  question  that  here  the  defendants' 
rights  were  directly  affected,  the  instant  case  must  be  said  to  overrule  Mangels  v. 
Donau  Brewing  Co.,  supra,  and  to  extend  the  decision  in  Stewart  v.  Dunham,  supra, 
to  all  cases  of  intervention.  This  seems  a  rather  unjust  rule  since  such  parties  could 
not  have  instituted  the  suit  originally.  The  other  rule  seems  preferable,  the  objec- 
tion of  multiplicity  of  actions  being  met  by  the  argument  that  the  only  difference 
would  be  the  bringing  of  two  suits  instead  of  one,  one  by  all  the  non-residents  in 
a  federal  court,  the  other  by  the  residents  in  the  state  court. 

DoMiciL — Husband  and  Wife — Fiction  of  Unity. — In  1873,  the  decedent,  whose 
life  was  spent  in  Scotland,  married  a  domiciled  Scotchman.  In  1893,  because 
of  his  constant  drunkenness,  her  mother  paid  his  way  to  Australia.  In  1902  he 
purported  to  marry  there  a  woman  with  whom  he  lived  until  his  death  in  1918. 
The  decedent  died  in  1915  pending  divorce  proceedings  in  Scotland.  Held,  her 
estate  was  subject  to  legacy  duty  according  to  the  law  of  Australia.  Her  husband 
had  become  domiciled  there.  The  domicil  of  the  wife  follows  that  of  the  husband 
under  the  doctrine  of  marital  unity.  Lord  Advocate  v.  Jaffrey  and  Another 
(H.  L.  1920)  124  L.  T.  R.  129. 

With  this  latest  expression  of  the  House  of  Lords  on  the  subject  of  a  wife's 
domicil  should  be  compared  the  judicial  trend  in  this  country.  To  obtain  a 
divorce,  a  wife  can  acquire  a  separate  domicil.  Cheever  v.  Wilson  (1869) 
9  Wall.  108;  Perkins  v.  Perkins  (1916)  225  Mass.  82,  113  N.  E.  841.  And  when 
blameless,  she  is  not  domiciled  with  her  husband  so  as  to  permit  of  service  by 
publication  when  he  sues  for  divorce  in  another  jurisdiction.  O'Dea  v.  O'Dea 
(1885)  101  N.  Y.  23;  Perkins  v.  Perkins,  supra.  On  these  points  the  English 
law  is  not  clear.  See  IVilliawson  v.  Osenton  (1914)  232  U.  S.  619,  625,  34  Sup. 
Ct.  442;  Dicey,  Conflict  of  Imxvs  (2nd  ed.  1908)  132.  For  suing  others  in  a 
federal  court,  a  wife,  justifiably  living  apart,  may  gain  a  doriiicil  of  her  own. 
Williamson  v.  Osenton,  supra.  Also,  for  certain  other  purposes.  Matter  of 
Florance  (1889)  54  Hun  328,  7  N.  Y.  Supp.  578.  aff'd.  119  N.  Y.  661,  23  N.  E. 
1151  (probate  of  will)  ;  Shute  v.  Sargent  (1892)  67  N.  H.  305,  36  Atl.  282  (settle- 
ment of  estate)  ;  Matter  of  Crosby  (1914)  85  Misc.  679,  148  N.  Y.  Supp.  1045 
(appraisal  under  Transfer  Tax  Law).  But  probably  a  wife  unjustifiably  living 
away  from  her  husband  may  not  benefit  by  a  separate  domicil.  Hammond  v. 
Hammond  (1905)  103  App.  Div.  437,  93  N.  Y.  Supp.  1;  Loker  v.  Gera'd  (1892) 
157  Mass.  42.  31  N.  E.  709.  Nor  even,  it  seems,  may  she  then  claim  for  her 
benefit  his  domicil.  Prater  v.  Prater  (1888)  87  Tenn.  78,  9  S.  W.  361;  cf.  In  re 
Coreil's  Estate  (1919)  145  La.  788,  83  So.  13.  And  when  husband  and  wife  live 
mostly  apart,  but  without  estrangement,  there  is  but  one  domicil, — the  husband's. 
Hozvland  v.  Granger  (1900)  22  R.  I.  1.  45  Atl.  740;  Anderson  v.  IVaft  (1891) 
138  U.  S.  694,  11  Sup.  Ct.  449.  In  the  instant  case,  the  court  found  the  path  to 
progress  already  paved  with  dicta.  See  Dolphin  v.  Robins  (1859)  7  H.  L.  C. 
♦389,  *418;  Le  Sueur  v.  Le  Sueur  (1876)  L.  R.  1  P.  D.  139,  141.  These  are  defini- 
tively rejected,  and  the  marital  unity  theory  exalted.  In  the  light  of  modern 
conditions,  this  conceptual] stic  fetichism  seems  singularly  out  of  place.  See 
Shute  V.  Sargent,  supra.  305  et  seq. 

Easements— Implied  in  Favor  of  Grantee— Effect  of  Sai<e  of  Servient  Tene- 
ment.— The  plaintiff  and  his  brother,  M,  had  been  devised  their  father's  farm 
as  tenants  in  common,  subject  to  a  life  estate  in  their  mother  in  the  dwelling- 
house  and  lot.  A  spring  on  the  farm  suppHed  the  house  with  water  through  an 
underground  pipe.  The  brothers  partitioned  by  an  exchange  of  quit-claim  deeds. 
Upon  their  mother's  death  the  plaintiff  bought  M's  moiety  in  the  house  and 
lot,  taking  a  quit-claim  deed.     Subsequently  M  conveyed  his   separate  portion  to 
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*he  defendant  by  warranty  deed.  None  of  these  deeds  had  referred  to  the 
right  to  take  water,  nor  did  the  defendant  have  knowledge  in  fact  of  the  pipe. 
Some  years  later  she  cut  the  pipe.  In  an  action  for  damages,  held,  for  the 
defendant.  Steinbeck  v.  Helena  (App.  Div.  2nd  Dept.  1921)  185  N.  Y.  Supp.  788. 
No  easement  will  be  implied  in  favor  of  a  grantor  except  where  the  burden 
claimed  is  apparent  and  strictly  necessary.  Wells  v.  Garbutt  (1892)  132  N.  Y. 
430,  30  N.  E.  978;  Butterworth  v.  Crawford  (1871)  46  N.  Y.  349;  Grotenstein 
V.  Kaplan  (1915)  90  Misc.  403,  153  N.  Y.  Supp.  614.  In  the  instant  case,  how- 
ever, this  question  does  not  arise.  When  the  life  estate  w^as  severed  from  the 
farm  by  the  devise  to  the  widow,  an  easement  by  implication  arose  in  its  favor. 
Paine  v.  Chandler  (1892)  134  N.  Y.  385,  Z2  N.  E.  18;  Brakeley  v.  Sharp  (1854) 
10  N.  J.  Eq.  206.  The  existence  of  the  water-pipe  must  have  been  known,  and 
its  use  contemplated  by  the  devisor,  its  constructor.  Implied  easements  rest 
upon  the  implied  intent  gathered  from  the  circumstances  surrounding  the  con- 
veyance. See  Wells  v.  Garbutt,  supra,  437.  Upon  the  death  of  the  widow  the 
house  and  lot  passed  to  the  sons  as  tenants  in  common,  one  of  whom,  M,  was 
also  the  owner  of  the  servient  tenement.  Although  M  could  not  have  an  ease- 
ment against  himself,  it  does  not  seem  that  the  plaintiff's  right  would  be  thereby 
impaired.  And  so  the  question  is  squarely  presented  whether  a  sale  of  the 
servient  tenement  may  cut  off  an  easement.  If  the  easement  be  apparent  and 
continuous,  this  question  must  be  answered  in  the  negative.  Havens  v.  Klein 
(N.  Y.  1875)  51  How.  Pr.  82.  An  easement  is  apparent  when  it  may  be  dis- 
covered upon  reasonable  inspection.  See  Lampnian  v.  Milks  (1860)  21  N.  Y. 
505,  516.  In  the  instant  case  it  is  not  clear  whether  or  not  the  water-pipe  would  fall 
within  this  rule.  This  being  so.  the  conclusion  of  the  court  may  perhaps  be  justified 
on  the  ground  that  it  is  good  policy  to  discourage  the  implication  of  easement  to  the 
surprise  of  purchasers  without  notice,  and  to  demand  the  recordation  of  servitudes. 
Cf.  Taylor  v.  Millard  (1890)  118  N.  Y.  244,  23  N.  E.  376;  Tiffany,  Real  Property 
(2nd  ed.  1920)   §380. 

Estoppel — Mort(..\ges — Deficiency  Judt.ment. — The  plaintiff  held  a  $60,000  mort- 
gage on  the  defendant's  land  in  Connecticut,  where  the  practice  is  strict  foreclosure. 
The  defendant  signed  a  stipulation  agreeing  to  a  foreclosure  by  sale  in  reliance 
upon  the  plaintiff's  representation  that  she  would  not  hold  him  for  a  deficiency. 
The  land,  valued  by  official  appraisers  at  $111,600,  was  sold  to  the  plaintiflF  for 
$55,000  and  a  deficiency  decree  entered.  In  an  action  in  New  York  on  that  decree. 
held,  the  plaintiff  was  estopped  to  enforce  it.  U'itherell  v.  Kelly  (.\pp.  Div.  2nd 
Dept.  1921 )  187  N.  Y.  Supp.  43. 

The  doctrine  of  estoppel  by  misrepresentation  requires  that  there  be  a  mis- 
representation of  a  present  or  past  fact,  as  opposed  to  a  promise  de  futuro.  Jorden 
V.  Money  (1854)  5  H.  L.  C.  185;  White  v.  Ashton  (1873)  51  N.  Y.  280;  see  Maddison 
v.  Alderson  (1883)  L.  R.  8  A.  C.  467,  473  .  A  misrepresentation  of  intention  clearly 
works  an  estoppel.  Cf.  Edgington  v.  Fitcmaurice  (1885)  L.  R.  29  Ch.  Div.  459. 
Some  courts  have  recognized  what  purports  to  be  an  exception  to  the  general  rule, 
namely,  where  one  represents  that  he  abandons  an  existing  right.  FaxMn  v. 
Faxon  (1873)  28  Mich.  159;  White  v.  Walker  (1863)  31  111.  422;  contra.  Jorden  v. 
Money,  supra.  The  court  in  the  principal  case  follows  the  so-called  exception.  But, 
stripped  of  the  court's  reasoning,  the  decision  does  nothing  more  than  decide  that 
a  change  of  position  in  reliance  upon  a  promise  where  the  acts  done  were  to  be 
anticipated  by  the  promisor  will  support  a  promise  in  equity.  The  principal  case,  in 
reality,  is  an  extension  of  the  doctrine  implicit  in  the  cases  which  hold  that  a  gift 
of  land  will  be  enforced  specifically  where  the  donee  has  made  expensive  improve- 
ments to  the  knowledge  of  the  promisor.  Freeman  v.  Freeman  (1870)  43  N.  Y.  34; 
Messiah  Home  for  Children  v.  Rogers  (1914)  212  N.  Y.  315,  106  N.  E.  59.     The 
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result  reached  is  perfectly  just.  There  seems  to  be  no  reason,  aside  from  possibly 
an  historical  one,  why  one  should  not  be  liable  for  the  reasonable  results  of  one's 
promises  as  well  as  for  the  reasonable  results  of  one's  acts. 

Highways — Dedication — Prescription. — The  defendant  landowner  and  a  ferry 
owner  entered  into  a  contract  whereby  the  defendant  promised  the  latter  to  permit 
the  public  to  use  a  strip  of  his  land  for  travel  to  the  ferry  and  the  ferry  owner 
promised  to  give  the  defendant  free  passage  on  the  ferry.  The  contract  was  ful- 
filled for  more  than  the  statutory  period  for  the  acquisition  by  the  public  of  a  high- 
way when  the  defendant  and  the  ferry  owner  became  involved  in  a  controversy 
concerning  compliance  with  the  terms  and  the  landowner  set  up  obstructions  in 
the  road.  Thereupon  he  was  indicted  for  nuisance.  Held,  two  judges  dissenting, 
conviction  affirmed.    McCracken  v.  State  (Ark.  1921)  227  S.  W.  8. 

The  public  cannot  acquire  a  highway  by  prescription,  for  only  a  natural  or 
artificial  person  is  capable  of  being  a  grantee, — a  necessary  concomitant  of  the 
acquisition  of  any  rights  by  prescription,  which  involves  the  theory  of  the  lost 
grant.  It  has  therefore  been  suggested  that  what  the  courts  mean  is  that  long  con- 
tinued adverse  user  raises  a  conclusive  presumption  of  an  intention  to  dedicate. 
(1905)  5  CoLUMiiiA  Law  Rev.  608.  Furthermore,  there  is  nothing  unusual  in  hold- 
ing that  a  transaction  between  two  private  persons  may  be  evidence  that  one  of 
them  intends  to  dedicate  a  strip  of  land  to  the  public  as  a  street;  and,  'if  such 
dedication  be  accepted  bj"  the  public,  its  rights  of  passage  and  repassage  are  com- 
plete. Board  of  Coimnrs.  v.  Freehold,  etc.  Co.  (1907)  74  N.  J.  L.  480,  65  Atl.  1035. 
The  conclusion  in  the  instant  case  may  likewise  be  sustained  by  construing  the  de- 
fendant's promise  as  equivalent  to  a  promise  to  dedicate,  which  of  course  would 
involve  an  intention  so  to  do.  User  by  the  public  would  complete  dedication.  The 
defendant  contended  that  the  members  of  the  public  were  mere  licensees  and  that 
the  license  was  properly  withdrawn  upon  failure  of  consideration.  But  as  the  court 
points  out,  to  prevent  the  public  from  acquiring  a  highway,  the  defendant  should 
have  maintained  his  control  over  the  way  by  some  overt  act  which  would  indicate 
the  use  to  have  been  merely  a  permissive  one. 

Injunctions — Interference  With  (I^ntractual  Relations. — The  E.  Co.  con- 
tracted to  purchase  certain  gear  blanks  exclusively  from  the  plaintiff.  In  June, 
1919,  the  defendant,  without  knowledge  of  the  prior  contract,  entered  into  a 
contract  with  the  E.  Co.  to  furnish  similar  gear  blanks.  In  October,  1919,  the 
defendant  learned  of  the  contract  between  the  plaintiff  and  the  E.  Co.  Never- 
theless the  defendant  continued  to  make  deliveries  under  contracts  made  prior  to 
October,  1919,  and  to  make  further  contracts.  Semble,  after  acquiring  knowledge 
of  the  plaintiff's  contract  with  the  E.  Co.,  the  defendant  was  under  a  duty  to 
cease  doing  business  with  the  E.  Co.  Westinghouse  Electric  &  Mfg.  Co.  v. 
Diamond  S.  F.  Co.   (D.  C,  Del.  1920)  268  Fed.  121. 

One  who  intentionally  and  unjustifiably  induces  another  to  break  his  con- 
tract with  a  third  person  is  liable  in  tort.  Schonwald  v.  Ragains  (1912)  32 
Okla.  223,  122  Pac.  203;  Wheeler-Stenzel  Co.  v.  American  Window  Glass  Co. 
(1909)  202  Mass.  471,  89  N.  E.  28.  And  it  is  clear  that  no  liability  should  attach 
where  the  defendant  had  no  knowledge  of  the  plaintiff's  contract.  In  the  in- 
stant case,  therefore,  it  was  no  tort  for  the  defendant  to  enter  into  his  original 
contracts  with  the  E.  Co.  The  case  is  analogous  to  one  in  which  A  agrees 
to  sell  land  to  B  and  then  agrees  to  sell  it  to  C.  If  C  is  innocent,  his  conduct 
is  not  actionable.  But  if  he  subsequently  acquires  knowledge  of  B's  rights  or 
had  knowledge  of  them  from  the  beginning,  he  may  be  enjoined  from  laking 
a  deed.  So  it  would  seem  that  in  the  case  under  discussion  the  court  was  right 
in    enjoining    the    defendant    not    only    from    performing    contracts    made    after 
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knowledge  of  the  plaintiflF's  rights,  but  also  those  made  before  the  acquisition 
of  such  knowledge.  And  a  glance  at  the  consequences  of  such  an  injunction 
justifies  this  conclusion.  The  plaintiff  is  given  the  benefit  of  his  contract,  the 
E.  Co.  is  compelled  to  observe  its  contractual  obligations,  and  the  defendant  can 
compel  the  E.  Co.  to  indemnify  it  for  any  damage  it  may  suffer  from  the  loss 
of  its  contracts  with  the  E.  Co. 

IxsuR.\NCE — Rights  of  Life-Tenant  and  Remainderman  Where  Property  Is 
Insured  by  Testatrix. — The  testatrix,  having  taken  insurance  running  to  herself 
and  her  legal  representatives,  devised  the  insured  property  to  her  husband  for  life, 
with  remainder  over.  The  property  was  destroyed  by  fire  and  the  defendant  paid 
the  executor  who  was  also  the  life-tenant,  who  spent  part  of  the  money  in  rebuild- 
ing. The  trustee  for  the  remaindermen  brought  this  action  against  the  insurance 
company,  claiming  it  should  have  paid  them  at  least  a  pro  rata  share  of  the  insur- 
ance. Held,  for  the  defendant.  Oldham's  Trustee  v.  Boston  Ins.  Co.  (Ky.  1920) 
226  S.  W.  106. 

When  the  policy  runs  to  the  insured  and  his  legal  representatives,  the  executor 
or  administrator  is  the  proper  one  to  sue,  for  it  is  a  chose  in  action  which  does  not 
run  with  the  realty.  German  Ins.  Co.  v.  Wright  (1897)  6  Kan.  App.  611,  49  Pac. 
704;  Geo.  Home  Ins.  Co.  v.  Kinnier's  Admx.  (Va.  1877)  28  Gratt.  88.  But  may  the 
plaintiff  in  the  instant  case  have  the  benefit  of  the  proceeds  of  the  insurance  policy 
in  the  hands  of  the  executor?  Since  in  fire  insurance  an  interest  in  the  property 
destroyed  is  necessary,  the  better  reasoned  opinion  is  that  the  executor  sues  for 
the  benefit  of  those  who  have  taken  the  property,  subject  only  as  the  realty  is,  to  the 
payment  of  debts.  Wyman  v.  Wyman  (1863)  26  N.  Y.  253;  of.  Farmers'  Mutual 
Ins.  Co.  V.  Grayhill  (1873)  74  Pa.  St.  17;  Parry  v.  Ashly  (1829)  3  Sim.  Ch.  97.  For 
the  contention  that  the  heirs  or  devisees  have  no  claim  to  the  insurance,  Ellis, 
Insurance  (1854)  167,  the  case  of  Mildmay  v.  Folgham  (1797)  3  Ves.  471,  is  relied 
on.  This  case,  as  pointed  out  in  Wyman  v.  Wyman,  supra,  259,  rests  on  the  peculiar 
nature  of  the  mutual  insurance  company,  whose  policy  was  involved.  As  to  the 
respective  rights  of  the  life-tenant  and  remainderman,  the  life-tenant  is  entitled  at 
least  to  the  use  of  the  insurance  money  for  life.  Culbertson  v.  Cox  (1882)  29  Minn. 
309,  13  N.  W.  177.  In  Virginia,  on  the  theory  that  the  realty  has  been  converted  into 
personalty,  the  life-tenant  is  entitled  to  the  use  of  the  money  only  and  may  not 
rebuild  unless  the  remainderman  consents.  See  Haxall's  Ex'rs  v.  Shippen  (Va. 
1839)  10  Leigh  536,  551.  But  in  the  analogous  situation,  where  the  life-tenant 
insures,  those  jurisdictions  which  hold  that  he  retains  the  recover^'  in  trust  for 
the  remainderman,  allow  him  to  discharge  the  trust  by  rebuilding.  See  Green  v 
Green  (1899)  56  S.  C.  193,  209,  34  S.  E.  249;  Convls  v.  Citizens'  Mut  Ins.  Co. 
(1901)  127  Mich.  616,  623,  26  N.  W.  994.  To  the  facts  of  the  instant  case,  this  rule 
seems  equally  applicable.  It  w^ould  put  the  remainderman  in  statu  quo,  benefit  the 
life-tenant,  and  encourage  him  to  use  the  land  during  his  life, — results  which  accord 
with  social  policy. 

Joint  Tortfeasors — Release  of  One  Does  Not  Release  Others.— The  plaintiff's 
intestate  was  killed  as  a  result  of  the  joint  negligence  of  the  defendant  and  one 
H.  Previous  to  this  action,  the  plaintiff  had  released  H  by  an  instrument  under 
seal  which  reserved  no  rights  against  the  defendant.  Semble,  the  release  of  H  did 
not  release  the  defendant.  Warner  v.  Brill  (App.  Div.  3rd  Dept.  1921)  185  N.  Y. 
Supp.  586. 

The  old  rule  that  the  release  of  one  joint  tortfeasor  releases  all,  even  though 
the  rights  against  the  others  were  expressly  reserved,  has  been  modified  by  the 
more  recent  decisions.  Such  an  instrument  is  now  usually  construed  as  a  covenant 
not  to  sue.     Dn-y  v.  Connecticut  Co.   (1915)  89  Conn.  74,  92  Atl.  883;  Bland  v. 
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Lawyer-Cuff  Co.  (Okla.  1919)  178  Pac.  885;  (1915)  15  CoLUMniA  Law  Rev.  460, 
However,  some  states  still  retain  the  ancient  technical  rule.  Louisz'ille  &  N.  Ry. 
V.  Allen  (1914)  67  Fla.  257,  65  So.  8;  cf.  Larson  v.  Anderson  (1919)  108  Wash. 
157,  182  Pac.  957.  The  common  sense  and  justice  of  the  modern  view  are  apparent. 
The  intent  of  the  parties  is  effectuated,  and  the  plaintiff  is  allowed  to  recover  full 
satisfaction  for  iiis  injuries.  This  result  docs  not,  as  has  been  urged,  give  him 
double  compensation,  ffir  satisfaoti(jn  of  the  claim  destroys  it.  See  Dwy  v.  Con- 
necticut Co.,  supra.  9?.  It  has  Ijeen  suggested  that  a  distinction  should  be  drawn 
between  cases  of  Htiuidated  damages  and  those  of  unhquidated  damages  on  the 
ground  tliat,  in  the  latter  cases,  as  there  is  no  fixed  amount,  any  sum  given  for  the 
release  ouglit  to  be  considered  as  full  satisfaction.  Gilbert  v.  Tiinms  (1905)  28 
Ohio  C.  C.  107;  see  Louisz'ille  &  A'.  Ry.  v.  Allen,  supra.  275.  This  distinction  seems 
unwarranted.  The  question  of  satisfaction  is  one  of  fact  which  is  capable  of 
being  settled  l)y  a  jury.  The  statement  of  the  court  in  the  instant  case  goes  further 
than  any  of  the  previous  dccisidns.  The  n  lease  is  freed  of  all  technical  significance 
and  is  tnated  as  meaning  jnst  what  it  says,  t.  e.,  the  person  mentioned,  and  no 
one  else,  is  released.  This  is  a  conimendablr  chani^e  in  the  law.  It  will  probably 
be  f(i]l(i\v((l.  especially  in  view  of  the  Det)tor  and  Creditor  Law,  N.  Y.  Cons.  Laws 
(  l<*(i<h  r.  \2.  ^^  2,^n-2.U.  although  an  Ohio  court  refused  to  extend  a  similar  statute 
to  cover  r.i^cs  of  tort  ft  a^ors.     (iilhrrt  v.   Timms,  supra. 

Landlorp  AM)  Tkxant  Tkanstik  iv  Lessee  of  Lease  Reserving  Higher  Rental 
— AssiGN.MKNT  OK  Srj(-/,E.\si:r  'I'iu  defendant  lessee  transferred  his  entire  un- 
expired term  to  X,  under  an  instrument  providing  for  an  increased  rental  and 
reserving  the  payment  of  rent  to  himself.  The  plaintiff  lessor  prevented  X  from 
occupying  the  premises.  In  an  action  for  rent,  the  defendant  interposed  as  a 
defence  the  eviction  of  X  by  the  plaintiff.  Held,  the  defense  was  good.  O'Connell 
v.  Sugar  Co.  ( .App.  T.  1st  Dept.  1920)  114  Misc.  540.  187  N.  Y.  Supp.  98. 

Almost  universally,  a  transfer  by  the  lessee  of  the  entire  unexpired  term,  as  in 
the  instant  case,  operates  as  an  assignment  and  not  as  a  sub-lease.  Smiley  v. 
Van  Winkle  (1856)  6  Cal.  606;  Sexton  v.  Chicago  Storage  Co.  (1889)  129  111.  318, 
21  N.  E.  920;  Cra-.g  v.  Summers  (1891)  47  Minn.  189,  49  N.  W.  742.  The  same  effect 
is  given  to  a  transfer  of  a  longer  term  than  that  remaining  to  the  lessee.  Stewart  v. 
Long  L<^land  Ry.  (1886)  102  N.  Y.  601,  8  N.  E.  200;  see  Mulligan  v.  HolUngsworth 
(C.  C.  1900)  99  Fed.  216,  221.  Consequently,  the  eviction  of  the  transferee  would 
be  no  defense  to  an  action  against  the  lessee  on  his  covenant  to  pay  rent.  But  a 
few  courts  have  called  the  transfer  a  sub-lease  where  it  showed  an  intention  to 
create  a  sub-lease,  as  evidenced  by  a  reservation  of  a  different  rental,  rights  of 
entry  and  a  surrender  of  the  premises  to  the  original  lessee.  Collins  v.  Hasbrotick 
(1874)  56  N.  Y.  157;  see  Collamer  v.  Kelley  (1861)  12  Iowa  319,  323;  Drake  v. 
Lacoe  (1893)  157  Pa.  St.  17,  38,  27  Atl.  538;  but  see  Woodhull  v.  Rosenthal  (1875) 
61  N.  Y.  382,  392.  Even  in  New  York,  however,  as  between  the  lessor  and  the 
transferee,  the  general  rule  appears  to  prevail.  Stewart  v.  Long  Island  Ry.,  supra. 
The  court  in  the  instant  case  recognizes  this,  but  bases  its  decision  on  a  dictum, 
namely,  that  although  as  between  the  original  lessor  and  the  transferee,  the  transfer 
is  an  assignment,  the  same  transaction  may  give  rise  to  a  sub-lease  as  between  the 
original  lessee  and  the  transferee  if  they  so  intend.  See  Stewart  v.  Long  Island  Ry., 
supra,  608.  There  should  be  no  objection  to  giving  such  a  transaction  a  dual 
character.  The  lessee,  in  the  absence  of  a  novation,  must  answer  for  his  tran.s- 
feree's  non-performance  of  the  duty  to  pay  rent.  Halbe  v.  Adams  (1916)  172  App. 
Div.  186,  158  N.  Y.  Supp.  380.  But  if  no  such  duty  exists,  the  lessee's  liability 
should  be  avoided  by  the  defenses  which  would  be  available  to  his  transferee.  And 
since  in  an  action  against  the  transferee  eviction  would  have  been  a  good  defense, 
the  result  in  the  instant  case  may  be  justified  in  New  York. 
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Mortgages — Merger — Dower. — On  the  death  of  the  testator,  the  court  in  partition 
proceedings  fixed  the  widow's  dower  interest  and  required  the  devisee  to  file  a 
recognizance  in  a  sum  sufficient  to  secure  the  pajTnent  of  an  annual  income  equal 
thereto.  The  devisee  conveyed  to  the  defendant,  taking  in  part  payment  a  mortgage 
conditioned  upon  payment  of  interest  on  an  amount  equal  to  the  recognizance  to 
the  widow  for  life,  and  on  her  death,  the  principal  sum  to  the  devisee.  The  de- 
fendant conveyed  to  one  C,  who  later  took  an  assignment  of  the  dower  interest. 
Afterwards,  the  land  was  several  times  conveyed  subject  to  the  mortgage  which 
was  recited  in  full.  The  administrators  of  C  seek  to  recover  unpaid  installments 
of  interest  on  the  mortgage.  Held,  the  dower  interest  did  not  merge  and  the 
plaintiffs  might  recover.    Miller  v.  Griffith  (Pa.  1920)  112  Atl.  52. 

Although  at  law,  when  a  greater  and  a  lesser  estate  unite  in  the  same  person 
without  an  intervening  interest,  there  is  usually  a  merger,  equity  will  not  follow  this 
rule  unless  the  parties  so  intend.  When  no  intention  is  expressed,  the  rule  does 
not  usually  apply  if  merger  is  inimical  to  the  interest  of  the  owner.  Saint  v. 
Cornwall  (1903)  207  Pa.  St.  270,  56  Atl.  440;  Carrow  v.  Headly  (1893)  155  Pa.  St. 
96,  25  Atl.  889.  Generally,  when  the  mortgage  is  assigned  to  the  purchaser  of  the 
equity  of  redemption,  the  interests  are  kept  separate,  irestheimer  v.  Thompson 
(1893)  3  Idaho  *60,  32  Pac.  205;  Lovejoy  v,  Vose  (1881)  72,  Me.  46;  cf.  Brottme 
v.  Perris  (1890)  56  Hun  601,  11  N.  Y.  Supp.  97.  But  if  the  purchaser  of  the  equity 
of  redemption  agrees  to  pay  the  mortgage  debt  as  part  of  the  purchase  price  and 
afterwards  buys  the  mortgage,  it  is  extinguished.  Brossean  v.  Lowy  (1904)  209 
111.  405,  70  N.  E.  901.  The  instant  case  correctly  follows  the  general  rule.  The 
intestate,  while  owner  of  the  land,  by  taking  an  assignment  of  the  dower,  received 
a  right  to  proceed  against  the  land  for  the  money  and,  if  not  satisfied,  a  right 
of  action  against  the  original  mortgagor.  To  hold  that  the  dower  interest  merged 
would  work  a  manifest  injustice,  as  it  would  deprive  the  purchaser  of  a  part  of 
what  he  paid  for,  j.  e.,  a  right  of  action  against  the  defendant.  It  also  appear; 
that  C  did  not  intend  a  merger,  as  all  subsequent  conve3ances  were  subject  to  th>, 
mortgage  which  was  recited  in  full  and  not  restricted  to  the  principal  alone. 

Negligence — Liability  Where  no  Privity  of  Contract — Deceit. — The  plaintiflFs 
negotiated  with  X  for  the  purchase  of  905  bags  of  beans,  to  be  paid  for  by 
weight.  X  employed  the  defendant,  who  knew  of  this  transaction,  to  weigh 
the  bags.  The  defendant  negligently  certified  to  an  incorrect  weight  with  the 
result  that  the  plaintiffs,  in  reHance  upon  the  certification,  overpaid  X  $1,262.31. 
In  an  action  for  damages,  held,  the  plaintiff  might  recover,  dancer  v.  Shepard  (1st 
Dept.  1921)  194  App.  Div.  693,  186  X.  Y.  Supp.  88. 

To  the  rule  that  the  negligent  performance  of  contract  obligations  does 
not  ordinarily  give  rise  to  claims  in  favor  of  third  persons,  there  are  exceptions. 
Liability  is  imposed  on  manufacturers  of  articles  inherently  dangerous  to  human 
life,  Thomas  v.  Winchester  (1852)  6  N.  Y.  397,  or  which  become  dangerous 
by  reason  of  a  defect.  Johnson  v.  Cadillac  Motor  Car  Co.  (C.  C.  A.  1919)  261 
Fed.  878;  MacPherson  v.  Buick  Motor  Co.  (1916)  217  N.  Y.  382,  111  N.  E.  1050; 
(1916)  16  Columbia  Law  Rev.  428.  The  theory  is  that  a  legal  duty  exists  apart 
from  contract  to  anjone  into  whose  hands  it  is  reasonable  to  expect  such  articles 
to  come,  to  use  care  commensurate  with  their  dangerous  character.  1  Shearman 
&  Redfield.  Negligence  (6th  ed.  1913)  §116  et  seq.;  2  Cooley,  Torts  (3rd  ed.  1906) 
1486.  Policy  has  imposed  a  similar  liability  on  certain  occupations  of  a  quasi- 
public  character.  Webhe  v.  Western  Union  Tel.  Co.  (1897)  169  111.  610.  48  N.  E. 
670;  Burdick,  Torts  (3rd  ed.  1913)  548  et  seq.  However,  an  attorney  retained 
by  the  testator  is  not  liable  to  an  intended  beneficiary  for  negligence  in 
drawing  a  will.  Buckley  v.  Gray  (1895)  110  Cal.  339,  42  Pac.  900;  Savings  Bank 
V.   Ward   (1879)   100  U.  S.   195.     Likewise,  a  contractor  who   erected   a  hotel   is 
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not  liable  to  guests  injured  as  a  result  of  negligent  construction.  Curtin  v. 
Somerset  (1891)  140  Pa.  St.  70,  21  Atl.  244.  The  instant  case  bears  a  far  closer 
analogy  to  these  cases  which  follow  the  general  rule  of  non-liability  than  to  the 
recognized  exceptions  thereto.  Moreover,  in  the  absence  of  misrepresentations, 
poHcy  does  not  require  such  an  extension  of  liability  for  negligence  because 
the  burden  imposed  would  be  disproportionate  to  the  culpability.  Where  negligent 
misrepresentations  suffice  for  deceit,  the  plaintiff  could  recover.  Cabot  v.  Christie 
(1869)  42  Vt.  121.  But  in  many  jurisdictions,  as  in  New  York,  knowledge  of 
the  falsity  of  the  representations  is  necessary.  Reno  v.  Bull  (1919)  226  N.  Y. 
546,  124  N.  E.  144.  The  decision  in  the  instant  case  completely  side-steps  Reno 
v.  Bull.  On  appeal,  the  court  should  frankly  overrule  that  case,  rather  than 
emasculate  it  by  laying  down  a  new  doctrine  of  liability  unsupported  by  authority 
and  of  questionable  policy. 

Process — Service  on  Non-Resident  Defendant  Charged  With  Crime. — The  de- 
fendant, a  resident  of  Virginia,  was  indicted  in  the  District  of  Columbia  for  an 
extraditable  offense.  He  appeared  voluntarily,  was  tried,  and  while  leaving  the 
court  house  was  served  with  civil  process.  He  appeared  specially  to  quash 
service.  Held,  service  quashed.  Church  v.  Church  (D.  C.  Ct.  of  App.  1921) 
49  Wash.  Law  Rep.  67. 

There  is  absolute  agreement  among  the  authorities  that  a  non-resident  wit- 
ness is  immune  from  civil  process  while  in  the  jurisdiction  for  the  purpose  of 
attending  court,  on  the  ground  that  otherwise  the  administration  of  justice  would 
be  hampered.  Person  v.  Grier  (1876)  66  N.  Y.  124.  By  the  weight  of  authority, 
and  for  the  same  reason  applicable  to  witnesses,  non-resident  parties  to  civil 
actions  are  likewise  immune.  Diamond  v.  Earle  (1914)  217  Mass.  499,  105  N.  E. 
363;  contra,  Ellis  v.  Degarmo  (1892)  17  R.  I.  715,  24  Atl.  579.  However,  failure 
to  grant  a  similar  immunity  to  non-resident  defendants  in  criminal  prosecutions 
will  not  prevent  the  administration  of  justice.  A  non-resident  witness  cannot 
be  compelled  to  come  into  a  jurisdiction  to  testify;  and,  while  in  the  case  of  a 
non-resident  party  plaintiff  the  reason  for  allowing  the  immunity  is  not  so  plain, 
in  the  case  of  a  party  defendant  it  does  not  seem  fair  that  he  should  be  deterred 
from  combating  a  spurious  claim  merely  because  he  fears  service  on  other  claims. 
Since  one  under  indictment  can  be  extradicted,  however,  he  is  in  no  sense  a 
voluntary  attendant  upon  the  court.  While  he  may  delay  justice  by  refusing  to 
come  in  voluntarily,  he  cannot  defeat  it.  A  failure  to  limit  the  rule  to  the  reason 
therefor  has  resulted  in  the  weight  of  authority  being  in  accord  with  the  instant 
case.  Martin  v.  Bacon  (1905)  76  Ark.  158,  88  S.  W.  863;  Murray  v.  Wilcox 
(1904)  122  Iowa  188,  97  N.  W.  1087.  The  better  rule,  however,  is  contrary.  Neto- 
graph  Mfg.  Co.  v.  Scrugham  (1910)  197  N.  Y.  377,  90  N.  E.  962. 

Restrictive  Covenants — Construction — Indemnity. — The  plaintiff  held  land  un- 
der an  indenture  reciting  certain  restrictive  covenants.  Part  of  this  he  sold  to 
the  defendant,  and  it  seems  that  subsequently,  and  prior  to  the  commencement 
of  this  action,  he  conveyed  the  remaining  portion  to  other  persons.  In  a  suit 
for  a  restraining  and  a  mandatory  injunction  relating  to  buildings  erected  by 
the  defendant  in  violation  of  the  covenants,  held,  they  were  covenants  of  in- 
demnity and  nothing  more.  The  injunction  was  denied,  Reckitt  v.  Cody  (Ch.  D. 
1920)   124  L.  T.  R.  141. 

The  decision  in  the  principal  case  is  probably  the  result  of  a  desire  to  limit 
what  the  English  courts  conceive  to  be  the  rule  relating  to  restrictive  covenants 
on  land,  i.  e.,  that  a  covenantee  is  entitled  to  enforce  such  a  covenant  merely 
because  the  defendant  has  agreed  not  to  do  a  certain  thing.     See  Collins  v.  Castle 
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(1887)  L.  R.  36  Ch.  D.  243,  254;  Kc  Poole  and  Clarke's  Contract  [1904] 
2  Ch.  D.  173  (semble).  The  court  avoids  the  difficulty  by  saying  that  the  cove- 
nant under  construction  is  not  restrictive,  but  is  one  of  indemnity.  In  this  respect 
the  court  followed  an  earlier  case  in  which  a  similar  covenant  in  a  lease  was 
being  construed.  Harris  v.  Boots  [1904]  2  Ch.  D.  376.  The  court  in  the 
principal  case  based  its  decision  upon  "intention".  But  if  that  is  to  govern,  it 
should  be  construed  as  of  the  time  the  agreement  was  made;  at  which  time  the 
plaintiff  "owned  more  or  less  ccmtiguous  land",  and  it  is  quite  reasonable  to 
assume  that  he  intended  the  covenant  to  be  more  than  one  of  indemnity.  Further, 
it  is  commonly  held  in  the  law  of  torts  that  if  A  puts  B  under  a  liability  to 
C,  A  is  bound  to  indemnify  B.  Oceanic  Steam  Xavigation  Co.  v.  Compania 
Transatlantica  Espanola  (1892)  134  N.  Y.  461,  31  N.  E.  987.  Analogically,  the 
defendant  in  this  case  would  be  bound  to  indemnify  the  plaintiff  without  any 
covenant,  provided  he  had  notice  of  the  covenants.  If  the  court  had  denied  the 
injunction  because  the  plaintiff  had  parted  with  all  of  his  land  in  the  neighborhood 
and  therefore  could  not  be  damaged  by  a  breach  of  the  covenants  per  se,  the 
decision  would  be  desirable.  As  it  stands,  however,  its  only  effect  will  be  to  lead 
conveyancers  to  set  out  the  covenants  in  detail,  with  the  possible  addition  of  words 
negativing  the  idea  of  indemnity. 

Specific  Performance — Agreement  to  Rebuild — Husband  and  Wife. — The  de- 
fendant abandoned  his  wife.  In  consideration  of  her  agreeing  not  to  sue  for  sepa- 
ration, he  orally  agreed  to  allow  her  to  live  in  a  certain  house  for  the  rest  of  her 
life;  he  to  maintain  the  house  on  the  premises  and  keep  it  insured  for  her  benefit. 
After  she  had  occupied  the  house  for  several  years  and  made  improvements,  the 
house  was  destroyed  by  fire.  In  a  suit  for  specific  performance  by  the  wife,  semble, 
two  judges  dissenting,  relief  granted.  Doty  v.  Rensselaer  County  Mut.  Fire  Ins. 
Co.  (3rd  Dept.  1921)  194  App.  Div.  841,  185  N.  Y.  Supp.  466. 

Since  the  Statute  of  Frauds  prevents  legal  relief  in  the  instant  case,  the  plain- 
tiff's only  remedy  is  in  equit>-  where  four  possible  alternatives  are  presented.  (1) 
The  court  might  give  the  plaintiff  damages  measured  by  the  rental  value  of 
similar  property  for  the  rest  of  her  life.  But  the  amount  would  be  highly  con- 
jectural, because  of  the  indefinite  duration  of  the  term  and  because  rental  values 
are  subject  to  fluctuation.  (2)  The  court  might  give  the  plaintiff  damages  before 
rebuilding,  measuring  the  amount  by  the  replacement  cost.  But  to  give  her  the 
money  would  be  to  proceed  upon  the  theory  that  she  is  the  equitable  owner  of  the 
property.  See  Pound,  Progress  of  the  Lazv  (1920)  33  Harvard  Law  Rev.  813,  828. 
To  obviate  this  difficult)-  the  court  would  have  to  order  her  to  rebuild  the  house, 
or  else  order  the  money  paid  into  court  and  allow  the  plaintiff  to  draw  on  it  as 
the  house  was  built.  The  former  would  necessitate  the  same  supervision  as  would 
a  decree  for  specific  performance;  the  latter  might  prove  unfair  to  the  defendant 
since  the  plaintiff  might  contract  for  a  more  expensive  house  than  required,  use 
the  entire  sum  allowed  in  paying  for  partial  construction,  and  then  fail  to  com- 
nlete  the  house.  (3)  The  court  might  allow  the  plaintiff  to  build  and  then  in- 
demnify her  for  the  amount  expended.  But  this  would  probably  w^ork  a  hardship 
on  the  plaintiff,  for  she  might  not  have  the  means  necessary  to  build ;  or  if  she 
had  the  necessarj'  resources,  the  marshalling  of  them  might  entail  personal  sacri- 
fices for  which  no  real  compensation  could  be  made.  (4)  Specific  performance 
might  be  granted.  It  is  believed  that  this  remedy  is  in  accord  with  the  modern 
tendency  and  that  the  above  considerations  should  impel  a  court  of  equity  to  dis- 
regard its  traditional  reluctance  to  supervise  the  execution  of  building  contracts. 
Cf.  Jones  V.  Parker  (1895)  163  Mass.  564,  40  N.  E.  1044;  but  cf.  Beck  v.  Allison 
(1874)  56  N.  Y.  366. 
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Statute  of  Frauds — Covenants — Building  Plan. — A,  owning  a  tract  of  land, 
divided  it  into  lots  under  a  general  building  scheme.  He  sold  a  lot  to  B,  the 
deed  containing  a  restrictive  covenant.  A  agreed  orally  with  B  that  he  would 
insert  similar  restrictions  in  all  subsequent  conveyances  within  the  tract.  C, 
having  full  knowledge  of  all  the  facts,  induced  A  to  sell  him  one  of  the  lots 
without  putting  a  restrictive  covenant  in  his  deed.  B  seeks  an  injunction  against 
C's  building  in  violation  of  the  terms  in  the  building  plan.  Held,  injunction 
granted.  Johnson  v.  Mt.  Baker  Park  Presbyterian  Church  (Wash.  1920)  194 
Pac.  536. 

Courts  of  equity  have  been  astute  to  circumvent  the  Statute  of  Frauds  in 
many  types  of  cases  where  a  rigid  application  of  its  terms  would  entail  injustice. 
As  an  example  of  this  may  be  cited  the  cases  involving  the  doctrine  of  part  per- 
formance. Freeman  v.  Freeman  (1870)  43  N.  Y.  34.  Again,  where  a  deed, 
executed  in  performance  of  an  oral  contract  to  convey  land,  does  not,  as  a  result 
of  mistake,  convey  all  that  the  agreement  contemplated,  the  weight  of  authority 
allows  a  reformation.  Noel's  Ex'r  v.  Gill  (1886)  84  Ky.  241,  1  S.  W.  428;  contra. 
Glass  v.  Hulbert  (1889)  102  Mass.  24.  Where  land  is  devised  to  one  upon  an 
oral  agreement  to  hold  in  trust  for  a  third  person,  equity  will  enforce  the  trust. 
Carver  v.  Todd  (1891)  48  N.  J.  Eq.  102,  21  All.  943.  If  one  fraudulently  induces 
another  to  enter  into  marriage  by  an  oral  promise  to  convey  land  to  the  latter, 
equity  will  compel  the  conveyance  of  the  land.  See  Peek  v.  Peek  (1888)  77 
Cal.  106.  110,  19  Pac.  227.  It  is  almost  universally  held  that  a  deed,  absolute 
on  its  face,  may  by  oral  evidence  be  shown  to  be  a  mortgage.  Strong  v.  Stewart 
(N.  Y.  1819)  4  Johns.  Ch.  167.  In  England  and  a  few  American  jurisdictions, 
an  equitable  mortgage  may  be  created  by  the  mere  deposit  of  title  deeds.  See 
cases  cited  in  note  (1914)  14  Columbia  Law  Rev.  672.  The  court  in  the  principal 
case  denied  that  B  had  an  interest  in  land  within  the  statute  and  based  its  decision 
upon  estoppel.  It  is  believed  that  B  did  have  some  sort  of  interest  in  C's  land, 
but  that  the  conclusion  of  the  court  is  entirely  in  accord  with  the  spirit  of  the 
many  exceptions  to  the  Statute  of  Frauds. 

Torts — Procuring  Brkach  of  Master's  Contract  by  Servant. — If  T  and  M  enter 
into  a  contract,  and  S,  the  servant  of  M,  acting  in  good  faith  and  within  his 
authority,  does  an  act  which  constitutes  a  breach  of  the  contract,  semhle,  S  is  not 
liable  in  tort  at  the  suit  of  T.    Said  v.  Butt  [1920]  3  K.  B.  497. 

This  is  a  novel  ramification  of  the  rule  of  Lumley  v.  Gye  (1853)  2  El.  &  Bl.  216, 
which  held  that  it  is  a  tort  for  one  to  procure  the  breach  of  another's  contract 
intentionally  and  without  justifiable  cause.  The  court  declined  to  apply  the  rule 
because  (1)  S,  while  acting  within  the  scope  of  his  authority,  is  the  alter  ego  of  M, 
and  it  is  no  tort  for  one  to  break  his  own  contract;  and  (2)  litigation  would  be 
tremendously  increased  since  the  act  of  S  would  give  rise  to  three  distinct  causes 
of  action, — breach  of  contract  against  M,  tort  against  S  for  procuring  the  breach, 
and  tort  against  M  for  the  tort  of  S,  the  second  and  third  being  actions  hitherto 
imknown  in  our  law.  Logically,  the  first  reason  seems  open  to  doubt.  One  is  not 
excused  from  tort  liability  because  authorized  to  commit  the  tort  by  another,  or 
because  he  is  acting  as  the  servant  of  another.  The  courts  call  S  the  alter  ego  of 
M,  not  in  order  to  relieve  S  from  liability  for  a  tort  committed  by  him,  but  in 
order  to  fasten  a  liability  on  M  because  it  is  good  policy  to  hold  M,  who  presumably 
derives  benefit  from  S,  liable  for  the  torts  of  S  while  acting  within  his  authority. 
Ultimately  S  is  an  independent  agent,  responsible  for  his  own  acts,  and  should 
come  within  the  principle  enunciated  by  Erie,  J.,  in  Lumley  v.  Gye  at  p.  232 :  "It  is 
clear  that  the  procurement  of  the  violation  of  a  right  is  a  cause  of  action  in  all 
cases  where  the  violation  is  an  actionable  wrong."  The  difficulty  which  suggests 
itself  at  once  is  that  here  one  act  constitutes  both  the  "procurement"  and  the  "viola- 
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tion."  But,  it  is  submitted,  this  single  act  has  a  double  aspect.  From  the  point  of 
view  of  S,  it  is  an  intentional  procurement  of  a  breach  of  contract;  from  the  point 
of  view  of  the  contract  itself  and  M's  obligations  thereunder,  it  is  a  breach,  for 
certainly  one  can  break  his  contract  through  the  act  of  his  agent.  It  may  be  ad- 
mitted, however,  that  the  practical  objections  to  such  a  result  are  weighty.  A 
corporation,  for  example,  can  act  only  through  its  agents,  and  courts  would  naturally 
hesitate  to  hold  an  agent  liable  in  tort  each  time  he  intentionally  procures  a  breach 
of  a  contract  with  the  corporation.  This  seems  the  basis  of  the  court's  second 
reason.  Furthermore,  there  is  certainly  a  good  reason  of  policy  in  not  holding 
M  liable  in  tort  in  such  a  case,  since  he  has  caused  the  plaintiff  no  more  harm  than 
if  he  personally  had  broken  the  contract.  The  doctrine  of  Lumley  v.  Gye  is  rapidly 
expanding.  The  answer  to  the  question  raised  by  the  instant  case  is  not  to  be 
found  in  logical  deductions.  The  question  is  whether  it  is  good  policy  to  extend  the 
principle  to  a  case  where  an  employee  intentionally  prevents  a  plaintiff  from  enjoy- 
ing the  fruits  of  a  contract  with  the  employer.  And  the  court,  not  without  good 
reason,  has  said  it  is  not  good  policy. 
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Freedom  of  Speech.  By  Zechariah  Chafee,  Jr.  New  York:  Harcourt, 
Brace  &  Howe.    1920.    pp.  vii,  431. 

Here  is  the  legal  record  of  what  has  been  done  to  civil  Hbertics  in  this  country, 
during  and  since  the  war,  by  federal  and  S'tate  statutes  and  decisions,  by  raids,  in- 
quisitions and  deportations,  by  legislative  expulsions.  The  only  thing  lacking  is  a 
discussion  of  the  I.  W.  W.  cases,  which  are  now  by  decision  of  the  Illinois  Ap- 
pellate Court   purely  Espionage  and   Draft   Act  cases. 

It  is  a  dark  record.  "One  by  one  the  right  of  freedom  of  speech,  the  right 
of  assembly,  the  right  to  petition,  the  right  to  protection  against  unreasonable 
searches  and  seizures,  the  right  against  arbitrary  arrest,  the  right  to  a  fair  trial, 
the  hatred  of  spies,  the  principle  that  guilt  is  personal,  the  principle  that  punishment 
should  bear  some  proportion  to  the  offense,  had  been  sacrificed  and  ignored."  And 
now  the  majority  decision  of  the  Supreme  Court  in  the  Milwaukee  Leader  Case' 
makes  freedom  of  the  press  a  legend. 

This  record  Professor  Chafee  assesses  against  the  historic  background  of 
constitutional  guarantees,  in  the  "endeavor  to  work  out  the  fundamental  prin- 
ciples of  the  whole  subject."  Hence  we  have  not  merely  a  work  of  legal  ref- 
erence, but  a  discussion  of  public  policy,  of  vital  and  general  interest.  The  basic 
point  of  view  is  the  social  necessity  of  free  speech.  The  individual  right  to  ut- 
terance is  not  the  determining  factor,  but  the  "social  interest  in  progress  and  the 
attainment  and  dissemination  of  truth."  It  is  this  pursuit  of  the  social  interest, 
in  complete  devotion  to  that  spirit  of  ordered  freedom  which  is  the  driving  force 
in  the  constitutional  development  of  the  Anglo-Saxons,  that  gives  distinction  to 
the  work.  Its  conclusions  concerning  the  legality  of  recent  administrative  acts, 
the  constitutionality  of  existing  legislation,  and  the  social  wisdom  of  current 
attitudes  relating  to  civil  liberties,  coming  from  one  who  has  "no  sympathy 
myself  with  the  views  of  most  of  the  men  who  have  been  imprisoned  since  the 
war  began  for  speaking  out"  constitute  some  much  needed  evidence  for  the 
social  worth  of  the  liberal  mind. 

These  conclusions  inevitably  contain  a  serious  challenge  to  the  legal  profession 
If  they  are  correct,  and  if  thfi  acts  and  policies  with  which  they  disagree  go  on 
unchecked,  then  the  democratic  state  is  being  destroyed  before  our  eyes,  and 
radical  minorities  are  left  with  no  constitutional  means  of  advocating  change. 
In  such  a  situation,  where  have  the  rest  of  us  any  better  right  to  look  for  the 
defense  of  the  common  interest  in  ordered  freedom  than  to  the  sworn  defenders 
of  that  interest?  Are  there  enough  of  them  of  public  spirit  and  social  mind  to 
save  the  democratic  state?  How  many  who  agree  with  Professor  Chafee's  con- 
clusion that  illegal  search  and  seizure  was  a  common  factor  in  recent  raids  by 
the  Department  of  Justice  and  local  agencies  will  join  in  the  effort  to  bring  to 
justice  those  who  authorized  and  conducted  these  raids? 

Professor  Chafee  points  out  that  there  is  need  for  determining  to  what  extent 
the  Federal  Bench  is  an  appanage  of  the  Department  of  Justice.  Will  the  legal 
profession  carry  out  such  an  enquiry?  With  a  few  shining  exceptions  the  record 
of  the  District  Courts  in  Espionage  Act  cases,  cited  by  Professor  Chafee,  seems 
at  this  distance  an  astonishing  combination  of  ignorance,  prejudice  and  passion. 

'  United  States  ex  ret.  Milwaukee  Social  Democratic  Pub.  Co.  v.  Burleson 
(1921).  41  Sup.  Ct.  352. 
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Obviously  we  have  no  right  to  expect  judges  to  make  good  all  the  deficiencies  of 
legislators  and  electorate  and  to  be  super-guardians  of  freedom  and  morality. 
But  we  have  a  right  to  expect  that  no  member  of  the  judiciary  will  accentuate 
the  tendency  in  times  of  war  or  economic  change  to  turn  the  processes  of  justice 
into  the  l\-nch  law  of  passion  or  vulgarly  voice  the  meaner  mind  of  the  populace ; 
to  expect  also  that  the  judiciary  will  not  gratuitously  undertake  to  enforce 
"what  they  believe  to  be  the  unexpressed  legislative  will"  in  the  direction  of 
still  further  restrictions  of  constitutional  guarantees.  We  have  even  a  right 
to  expect  that  the  bench,  in  times  when  the  jurj*  system  is  no  protection  against 
injustice,  will  interpose  between  the  temporary  madness  of  the  common  mind 
and  it?  victim  the  established  conclusions  of  the  people  in  their  calmer  moods. 

In  all  discussions  of  free  speech,  the  moot  point  is  where  may  the  govern- 
ment step  in.  Hence  Professor  Chafee's  "main  purpose  is  to  make  clear  from 
many  different  angles  just  where  I  believe  that  point  to  lie."  What  is  the  result? 
"It  is  fixed  close  to  the  point  where  words  will  give  ris€  to  unlawful  acts."  But 
how  close?  It  is  drawn  "back  of  the  point  where  overt  acts  of  injury  to  the  state 
occur,  but  not  far  from  that  point."  But  how  far?  Professor  Chafee  is  content 
for  a  while  to  let  Justice  Holmes  answer  the  question  in  the  unanimous  decision 
in  Schenck  v.  United  States:* 

"The  question  in  ever\-  case  is  whether  the  words  used  are  used  in  such  cir- 
cumstances and  are  of  such  a  nature  as  to  create  a  clear  and  present  danger  that 
they  will  bring  about  the  substantive  evils  that  Congress  has  a  right  to  prevent." 

Professor  Chafee  accepts  this  "clear  and  present  danger"  test  "as  marking  the 
true  limit  of  governmental  interference  with  speech  and  writing  under  our 
constitution" ;  he  holds  that  it  should  "serve  as  a  guiding  principle  in  the  future". 
But  this  test  does  not  make  clear  the  point  at  which  the  government  should  limit 
speech.  A  "clear  and  present  danger"  is  a  shitting  point  concerning  whose  loca- 
tion the  Supreme  Court  has  been  unable  to  agree  since  the  Debs  Case,*  and  in 
that  case  Professor  Chafee  is  not  willing  to  put  it  in  the  same  place  as  Justice 
Holmes  who  wrote  the  test.  The  .A.brams  Case*  shows  clearly  that  the  formula- 
tion of  this  test  has  not,  as  Professor  Chafee  thought  it  had,  "made  impossible 
the  punishment  of  words  for  their  remote  bad  tendency",  and  has  not  eliminated 
the  liberty-destroying  doctrine  of  inferential  or  constructive  intent.  Since  then 
the  majority  decision  of  the  Supreme  Court  upholds  one  of  the  most  restrictive 
state  sedition  laws  (Minnesota)  and  sends  a  man  to  prison  for  a  year  for  saying 
that  if  wealth  were  conscripted  on  the  same  basis  as  young  men  the  war  would 
not  last  twenty- four  hours.' 

It  is  thus  plain  that  "the  clear  and  present  danger  test"  is  a  broken  reed  on 
which  to  lean ;  indeed  Professor  Chafee  finally  admits  that  it  has  not  made 
'■freedom  of  speech  secure"  and  looks  for  relief  to  Congress.  What  then  is  the 
point  of  permissible  government  interference  with  speech?  In  discussing  deporta- 
tions Professor  Chafee  contends  for  objective  tests  of  criminality,  for  evidence 
that  the  five  senses  can  handle.  Here  we  are  getting  onto  solid  ground.  Justice 
Holmes  is  commended  because  he  "draws  the  boundary  line  very  close  to  the 
test  of  incitement  at  common  law."  But  why  not  stand  squarely  on  the  criminal 
law  tests  of  incitement  and  solicitation?  Here  are  objective  standards,  and  the 
point  of  government  interference  becomes  clear. 

It  would  seem  also  that  this  attitude  is  required  by   Professor   Chafee's   basic 

'  (1919)  249  U.  S.  47,  52,  39  Sup.  Ct.  247. 
'Debs  V.  United  States  (1919)  249  U.  S.  211,  39  Sup.  Ct.  252. 
*  Abrams  v.  United  States  (1919)  250  U.  S.  616.  40  Sup.  Ct.  17. 
"Gilbert  v.  Minnesota  (1920)  41  Sup.  Ct.  125. 
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position  as  to  the  social  interest  in  free  speech.  He  recognizes  that  the  free 
speech  issue  today  is  at  bottom  not  political  but  economic.  "It  is  simply  a 
choice  of  two  economic  systems  and  we  have  got  to  have  that  controversy  dis- 
cussed if  we  are  going  to  decide  it  rightly."  Yet  the  Espionage  Act  was  used 
almost  exclusively  against  economic  dissenters,  the  state  sedition  and  criminal 
syndicalism  laws  are  aimed  mainly  at  economic  heretics  and  remain  to  be  used 
against  them.  They  are  a  weapon  in  the  economic  struggle,  unnecessary  and 
therefore  unused  while  depression  gives  economic  power  to  the  possessors,  to  be 
wielded  when  returning  prosperity  gives  protesting  and  propcrtyless  producers 
courage  and  ability  to  seek  a  changed  economic  system.  In  that  situation,  in  the 
light  of  recent  Supreme  Court  decisions  in  labor  cases,  with  a  majority  opinion 
on  record  that  identifies  an  appeal  to  "put  down  capitalism"  with  an  appeal  to 
"put  down  by  force  the  government  of  the  United  States",'  it  is  evident  that  very 
much  less  than  the  minimum  amount  of  discussion  necessary  for  the  public  to 
find  its  way  between  the  claims  of  the  contending  economic  systems  would  con- 
stitute "a  clear  and  present  danger." 

It  is  noticeable  that  when  Professor  Chafee  moves  among  the  almost  in- 
credible facts  of  the  deportation  cases,  his  demand  for  objective  tests  of  crimin- 
ality becomes  stronger.  He  even  says  "let  us  limit  punishment  to  overt  acts." 
Certainly  the  closer  to  overt  acts  we  draw  the  line  of  government  interference 
with  speech,  the  less  likelihood  there  is  of  injustice  and  of  suppressing  discus- 
sion invaluable  to  the  social  interest,  and  by  a  strange  but  historically  demonstrated 
paradox  the  less  likelihood  also  of  having  finally  to  deal  with  overt  acts.  But  to 
draw  this  line  accurately,  in  the  present  free  speech  issue,  which  turns  about  the 
relation  between  the  advocacy  of  economic  change  and  overt  acts  against  the 
government,  those  who  interpret  the  law  must  know  the  facts  of  the  economic 
situation.  Such  contact  with  facts  always  humanizes  and  socializes  the  law.  Mean-  I 
time  we  have  upon  our  books  legislation  restricting  freedom  of  speech,  and  an  ^ 
attitude  of  repression,  unknown  since  the  infamous  but  expiated  Alien  and  Sedi- 
tion Acts,  and  the  economic  struggle  grows  daily  more  acute. 

Harry  F.  Ward 
l^xiON  Theoloc.ical  Seminary 


Intern.\tional  Law  and  the  World  War.  By  James  Wilford  Garner. 
New  York:  Longmans,  Green  &  Co.  1920.  Vol.  I,  pp.  xviii,  524;  Vol.  II,  pp. 
xii,  534. 

This  work  is  one  of  the  series  of  Contributions  to  International  Law  and 
Diplomacy,  edited  by  the  late  Professor  Oppenheim  of  the  University  of  Cambridge. 

These  two  volumes  of  more  than  five  hundred  pages  each  are  divided  into  thirty- 
eight  chapters  and  five  hundred  and  ninety-five  sections.  The  chapters,  some  of 
which  have  for  the  mo.«t  part  been  printed  in  the  American  Journal  of  International 
Law,  cover  such  matters  as  the  status  of  international  law  at  the  outbreak  of  the 
war,  treatment  of  enemy  diplomatic  and  consular  representatives,  of  enemy  aliens, 
of  enemy  merchant  vessels  in  port,  transfers  to  neutral  flags,  trade  and  intercourse, 
instruments  of  war,  hostages,  devastation,  submarine  warfare,  defensively  armed 
merchant  vessels,  bombardments,  aerial  warfare,  Geneva  Convention,  prisoners, 
military  government,  contributions,  fines,  and  the  like,  deportation,  neutralization, 
destruction  of  merchant  vessels,  contraband,  continuous  voyage  blockades,  mails, 
exportation  of  arms,  effect  of  the  war  on  international  law, a  nd  the  outlook  for  the 
future.  More  than  one  chapter  is  given  to  some  of  the  above  topics.  This  is  a 
large  field  even  for  two  bulky  volumes. 

'Abrams  v.  United  States  (1919)  250  U.  S.  616,  620,  40  Sup.  Ct.  17. 
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In  his  preface  Professor  Garner  says  that  in  writing  this  book  it  was  proposed 
that  he  should 

"review  the  conduct  of  the  belligerents  in  respect  to  their  interpretation  and  ap- 
plication of  the  rules  of  international  law,  compare  it  with  the  opinion  of  the  au- 
thorities and  the  practice  in  former  wars  and  wherever  infractions  appeared,  to 
endeavor  to  determine  the  responsibility  and  to  place  it  where  it  properly  belongs." 

And  he  further  says  he  has 

"made  a  con5K:ientious  effort  to  evaluate  the  evidence  so  far  as  it  was  available, 
and  wherever  possible  to  arrive  at  conclusions  as  to  the  truth  or  falsity  of  the 
charges  and  counter-charges  in  respect  to  infractions." 

Professor  Garner  realizes  the  difficulty  of  the  undertaking,  as  the  evidence  is  not 
in,  though  he  is  inclined  to  doubt  whether  the  inaccessibility  of  German  evidence 
"was  a  loss  of  any  real  consequence."  He  also  recognizes  the  difficulties  due  to 
the  mass  of  material  which  must  be  canvassed. 

Throughout,  the  book  shows  how  far  beyond  the  limits  of  earlier  wars  this 
war  has  become  a  war  of  people  against  people  in  which  all  property  public  and 
private  has  been  involved.  The  differences  of  interpretation,  even  among  allies,  of 
Article  22i  (h)  of  the  Hague  Convention  relative  to  the  Laws  and  Customs  of 
War  on  Land,  are  set  forth  in  Chapter  IX.  Chapter  XVI  upon  the  status  of 
defensively  armed  merchant  vessels  opens  a  question  upon  which  there  is  still 
much  difference  of  opinion.  It  may  be  fairly  asked  whether  Mr.  Lansing's  note  of 
January  18,  1916  does  not  more  nearly  accord  with  the  correct  principles  of  law 
than  the  State  Department's  circular  of  September  19,  1914,  or  the  memorandum 
of  March  26,  1916.  The  discussion  in  some  of  these  notes  seems  to  fail  to  recog- 
nize the  complications  due  to  the  possibility  of  the  conversion  of  merchant 
vessels  into  vessels  of  war.  It  is  difficult  to  put  any  limit  upon  the  actions  of 
vessels  at  sea  if  it  is  granted  that 

"there  is,  in  fact,  no  sound  distinction  between  the  right  of  a  merchant  vessel  to 
repel  an  attack  directed  against  it  and  its  right  to  forestall  an  attack  by  itself 
first  taking  the  initiative."  (I,  398.) 

Doubtless  the  vessel  of  war  might  claim  a  right  likewise  "to  forestall  an  attack  by 
itself  first  taking  the  initiative",  which  would  justify  attack  upon  sight  by  either 
party.  The  protection  of  private  property  at  sea  under  such  principles  would  be 
uncertain.  There  may  be  proper  limits  to  the  action  of  submarines  as  well  as  to 
that  of  merchant  vessels,  though  probably  all  would  agree  that 

"To  hold  that  a  merchant  vessel  may  arm  and  defend  itself  against  the  attacks 
of  privateers  and  pirates  and  yet  to  argue  that  it  has  no  lawful  right  to  resist  the 
attacks  of  submarines  which  sink  their  victims  without  warning  is  illogical  and 
absurd."  (I,  407). 

All  seems  to  be  said  that  can  justly  be  claimed  for  German  prison  camps, 
because  due  consideration  is  given  to  the  tax  placed  upon  them  in  the  early  days 
by  the  large  number  of  prisoners  from  the  different  fronts  (Vol.  II,  chaps,  xxi-xxii). 
It  is  clearly  shown  that  the  militarj-  government  in  Belgium  extended  its  authority 
beyond  its  legitimate  sphere,  particularly  in  exaction  of  contributions  and  requisi- 
tions in  seizing  private  property-,  requiring  compulsory  labor,  etc.  In  many 
respects  the  German  rules  of  war  were  not  however  textually  unlike  those  of  other 
states ;  but  it  was  the  administration  of  these  rules  that  showed  the  marked  con- 
trast. 

Fuller  consideration  of  Italy's  treatment  of  shipping  at  the  outbreak  of  war 
would  make  clearer  the  differences  between  Italian  practice  and  that  of  other  states. 
It  is  not  possible,  however,  to  criticise  fairly  the  weight  or  lack  of  weight  given  to 
certain  topics,  because  the  author  has  been  compelled,  as  he  himself  states,  to  esti- 
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mate  the  value  of  charges  and  counter-charges  as  to  the  truth  of  which  sufficient 
evidence  is  not  yet  available.  If  the  author,  at  the  time  of  writing  some  of  the 
chapters,  had  had  access  to  the  German  prize  courts  decisions  as  well  as  to  some  of 
the  German  decisions  upon  alien  enemy  property  rights,  he  would  probably  not  have 
maintained  in  his  preface  his  doubt  as  to  "whether  their  inaccessibility  was  a  loss 
of  any  real  consequence." 

In  reading  these  volumes  it  must  be  borne  in  mind  that  much  material  from 
different  countries  is  not  yet  available.  Manifestly  the  complete  treatise  on  Inter- 
national Law  and  the  World  War  will  require  consideration  of  the  points  of  view 
of  all  parties.  While  there  are  a  few  misprints  and  minor  errors,  in  general  the 
material,  presentation,  and  index  make  these  volumes  a  worthy  addition  to  the 
series  to  which  they  belong  and  also  a  most  helpful  first  effort  toward  the  elucida- 
tion of  the  intricate  problems  arising  from  the  world  war. 

The  price,  twenty-four  dollars,  is  indicative  of  the  effect  of  the  world  war. 

George  G.  Wii.sox 
H.\RV.\RD  University 


Shippers  &  Carriers  of  Interstate  and  Interstate  Freight.  Third  Edition. 
By  Edgar  Watkins,  LL.  B.,  of  the  Atlanta  Bar.  Atlanta,  Georgia:  The  Harri- 
son Company.    1920.    2  vols.  pp.  1778. 

The  history  of  a  family  may  sometimes  be  read  in  outline  by  examining  the 
architecture  of  the  house  in  which  it  lives.  First,  when  there  were  few  or  no 
children  and  when  resources  were  limited,  there  was  built  a  house  of  moderate  size 
which,  though  its  rooms  were  few,  was  complete  in  itself  and  met  all  the  family's 
needs  for  sheltered  spaces  in  which  to  sit,  eat,  and  sleep.  As  the  family  and  for- 
tune gradually  increased,  rooms  were  added  one  at  a  time,  this  room  being  placed 
on  this  side,  that  room  being  put  in  that  angle,  now  a  room  here,  then  a  lean-to 
there,  with  the  final  result,  a  home  which  makes  up  in  friendly  convenience  and 
easy  utility  what  it  lacks  in  plan  and  symmetry.  Ignore  chronology  and  you  have 
a  fair  picture  of  the  general  arrangement  of  Watkins  on  Shippers  and  Carriers. 

First  as  to  the  central  structure.  It  consists  of  four  parts.  (1)  General  and 
introductory  matter  is  dealt  with  in  Chapter  II  under  the  heading,  the  validity 
and  scope  of  the  Act  to  Regulate  Commerce.  Here  are  considered  such  general 
questions  as  .conditions  leading  to  the  passage  of  the  Act,  its  constitutionality,  the 
scope  of  the  Act  as  to  carriers  and  as  to  acts  of  transporting,  and  the  powers  of  the 
Interstate  Commerce  Commission.  In  the  midst  of  such  general  discussions,  the 
author,  here  as  elsewhere,  sometimes  unexpectedly  drops  to  the  discussion  of  such 
minutiae  as  switch  connections.  (2)  The  regulation  of  rates  and  charges  under 
the  Act  is  considered  in  Chapters  III  and  IV.  Here  is  given  about  as  adequate  a 
treatment  of  the  multitude  of  considerations  entering  into  the  standard,  "reason- 
able rate",  as  is  possible  in  two  hundred  pages,  not  a  few  of  which  are  largely 
filled  with  quotations  from  opinions.  Here,  too,  is  to  be  found  a  good  general 
survey  of  the  problems  of  discrimination  in  rate  structures.  There  is  no  analysis 
of  the  concept  "equality  in  rates"  adequate  to  disclose  the  underlying  questions  of 
policy.  The  modern  carrier  is  not  seen  as  one  of  the  devices  which  are  shaping, 
directing,  and  controlling  the  industrial  and  commercial  activities  of  the  country. 
(3)  The  machinery  for  enforcing  the  Act  is  the  subject  of  Chapters  V,  VI  and  VII. 
Herein  the  author  is  at  his  best.  His  account  of  the  administrative  functioning  of 
the  Interstate  Commerce  Commission,  of  the  procedure  of  the  Commission,  and  of 
the  enforcement  of  the  Act  by  the  courts  is  an  excellent  piece  of  work  of  great 
utility  to  those  handling  legal  problems  in  this  field.  (4)  Superimposed,  attic  fashion, 
upon  the  other  three  parts  of  the  main   structure,   is   Chapter  IX  containing  an 
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annotation  of  the  Acts  to  Regulate  Commerce  not  uniform  in  thoroughness  but  of 
great  mechanical  convenience.  Why  the  text  of  the  Act  and  the  annotations  were 
rendered  all  but  indistinguishable  by  being  put  in  the  same  type  may  be  one  of 
the  mysteries  of  the  art  of  printing. 

Now  for  the  additions.  The  question  as  to  the  extent  of  governmental  con- 
trol to  which  carriers  are  subjected  is  bisected,  in  this  countr>',  by  the  question  as 
to  whether  the  states  or  the  federal  government  may  exercise  that  control.  The 
Tatter  question  is  the  prime  subject  of  Chapter  I  which  renders  the  title  of  the  book 
broader  than  its  contents.  This  treatise  does  not  cover  regulation  of  all  carriers 
by  States  but  only  their  regulation  of  interstate  carriers. 

A  second  addition  is  Chapter  VIII,  devoted  to  acts  of  Congress  indirectly 
affecting  interstate  commerce  such  as  quarantine  laws,  the  Employers'  Liability 
Law,  and  the  Federal  Trade  Commission  Law.  A  third  addition  is  Chapter  X 
discussing  statutes  relating  to  the  transportation  of  animals.  The  treatment  in 
Chapter  \"III  is  necessarily  summary  as  is  also  that  in  the  final  addition  found  in 
Chapter  XI  on  trusts  and  other  combinations  in  restraint  of  trade. 

In  appendices  are  conveniently  collected  the  texts  of  the  numerous  federal 
statutes,  presidential  proclamations,  and  departmental  orders  directly  affecting  inter- 
state carriers  and  ranging  from  Federal  Control  through  the  Ash  Pan  Act  to  the 
Shipping  Act  and  X'ational  Prohibition. 

Reflecting  the  current  tendency,  the  text  of  the  book  tends  to  become  an  end 
to  end  statement  of  the  cases  rather  than  a  s\Tnmetrical  development  of  basic 
doctrines.  To  have  erred  in  the  opposite  direction,  however,  would  have  been  a 
more  serious  defect  in  view  of  the  author's  purpose  to  make  his  book  a  manuel 
for  the  use  of  attorneys  and  traffic  men.  He  has  succeeded  quite  well  in  that 
purpose.  It  is  a  valuable  book,  which  makes  up  in  convenience  and  utility  what 
it  lacks  in  plan  and  s>Tnmetr>-. 

Herm.an  Ouphant 
The  University  of  Chic.\co  L.\w  School 


Principles  of  L.vbor  Legisl.vtiox.  Revised  Editiox.  By  John  R.  Commons 
and  John  B.  Andrews.    New  York:  Harper  and  Bros.    1920.    pp.  xxii,  .S59. 

This  edition  differs  from  its  predecessor  (reviewed  in  [1917]  17  Columbi.^  Law 
Review  265)  only  in  the  addition  of  the  details  of  the  developments  in  labor  legis- 
lation during  the  past  four  or  five  years.  \\'hile  this  results  in  an  increment  of  only 
thirty-five  pages,  the  changes  and  additions  are  sprinkled  through  the  whole  book 
in  such  a  way  as  to  make  it  a  genuine  new  edition  and  not  merely  a  reprint  with  a 
new  appendix.  This  dispersion  has  the  disadvantage  of  not  throwing  into  dear 
relief  the  expedients  adopted  under  the  pressure  of  the  war  and  the  consequent 
enhancement  of  the  bargaining  power  of  labor.  The  general  impression  left  by  the 
book  is  that  of  a  safe  and  sane  humanitarianism  moving  in  a  moderate  way  its 
mercies  to  perform.  Nothing  is  said  at  which  even  Mr.  Justice  McReynolds  could 
take  offence.  The  differences  between  the  fives  and  the  fours  of  the  Lnited  States 
Supreme  Court  are  chronicled  as  quickly  and  as  quietly  as  a  teller  would  announce 
the  result  of  a  secret  ballot.  The  book  remains,  as  it  was  before,  a  valuable  com- 
pendium of  information  about  statutes,  administrative  methods  of  enforcement, 
judicial  approvals  and  disapprovals,  and  the  conditions  which  the  statutes  are 
designed  to  remedy.  .-Kmong  recent  developments  which  the  revisors  appear  to 
liave  missed  is  the  Arizona  compensatory  compensation  law  sustained  by  the 
United  States  Supreme  Court  in  the  Arizona  Compensation  Cases.  If  one  may 
trust  the  index,  the  L'nited  States  Steel  Corporation  is  mentioned  only  to  say  that 
it  has  some  200.000  employees.     "Pittsburg,  Pa.,''  however,  gives  us  a  clue  to  the 
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information  that  many  establishments  which  operate  continuously  combine  the 
twelve-hour  day  with  the  seven-day  week  and  that  "under  modern  industrial  con- 
ditions excessive  hours  of  work  break  down  health."  The  authors  have  suc- 
ceeded admirably  in  their  evident  purposie  to  diffuse  knowledge  without  heat  or  light. 

Thomas  Rked  Powkm, 
Columbia  University 


Law  in  thk  Modkrn  Statk.  By  Leon  Ducuit.  Translated  by  F.  and  H.  Laski. 
New  York:   B.  W.  Huebsch.     1920.  pp.  xliv,  248. 

The  main  thesis  of  the  author  of  this  volume  is  the  criticism  of  the  doctrine 
of  the  sovereign  state  with  which  he  opens  his  interesting  discussion  of  political 
theory  and  French  public  law.  Although  it  was  a  famous  French  publicist,  Jean 
Bodin,  who  created  the  theory  of  sovereignty  in  the  critical  period  of  trans^ition 
from  feudalism  to  nationalism,  the  doctrine  has  been  subjected  from  time  to 
time  to  severe  criticism  by  various  French  writers.  In  the  early  part  of  the  XlXth 
Century  the  French  Constitutionalists  strove  to  find  a  middle  ground  between  the 
absolutism  of  the  ancien  regime  and  that  of  the  Revolution.  The  political  com- 
promise took  the  shape  of  the  limited  monarchy  and  the  theoretical  form  was  that 
of  the  sovereignty  of  "reason".*  The  cautious  Constant  and  the  brilliant  Guizot 
and  Cousin  were  sponsors  for  the  new  idea  that  sovereignty  is  neither  the  creature 
of  force  nor  of  the  general  will,  but  solely  of  "reason".  Absolute  power,  said 
they,  belongs  only  to  absolute  reason ;  and  as  this  cannot  be  predicated  of  human 
beings,  there  is  no  real  sovereignty  anywhere. 

The  modern  attack  of  Duguit  and  others  upon  sovereignty  is  the  result  of 
other  factors.  Traditionally  the  Continental  administration  has  been  above  all  law 
except  that  which  is  called  "administrative  law".  The  bureaucracy  tends  to  expand 
unduly  the  power  of  the  state,  and  produces  a  spirit  of  opposition  to  centralized 
authority.  Further  the  Syndicalists  and  the  Regionalists  wish  to  obtain  a  degree 
of  local  or  group  autonomy  as  against  the  central  government,  and  are  open  to  any 
theory  that  gives  promise  of  help  in  this  quarter.  These  combined  forces  pro- 
duce the  present  attack  upon  sovereignty  in  France,  as  other  forces  have  produced 
similar  criticism  in  Germany.'  and  in  England  under  the  lead  of  the  Guild 
Socialists. ' 

Professor  Duguit  would  utterly  eliminate  the  concept  of  sovereignty  from 
the  domain  of  public  law  and  political  theory.  The  command  of  the  superior,  he 
asserts,  is  no  longer  the  basis  of  law,  but  its  foundation  is  discovered  in  "service" — 
public  service.  Modern  state  activities  are  not  explainable  on  the  theory  of  the 
state  as  a  commanding  institution.  These  activities  are  in  reality  social  functions, 
and  must  be  so  construed.  Law  is  an  "expression  of  social  facts"  which  the  govern- 
ment believes  to  be  the  necessary  basis  of  action.  This  and  not  the  command  or 
will  of  the  state  is  their  foundation.  Indeed  law  is  not  even  the  will  of  the  state 
in  Duguit's  theory,  but  merely  that  of  the  particular  individuals  who  at  any 
given  time  happen  to  enunciate  it.  There  is  a  law  above  the  government — a  "so- 
cial discipline"  on  which  it  rests.  The  writer  does  not  show  how  this  differs  from 
the  "habit  of  obedience"  upon  which  Austin  rested  his  famous  theory  of  sover- 
eignty. 

Professor  Duguit  does  not  attempt  to  provide  a  substitute  for  the  concept  of 
sovereignty.  Dr.  Preuss  experimented  with  the  term  Herrschaft  which  he  proposed 

*  See  my  History  of  the  Theory  of  Sovereignty  (1900)  c.  V. 
^  See  George  Meyer,  Staatsrecht  (1872)  ;  Hugo  Preuss,  Gemeinde,  Staat,  Reich 
als  Gehictskbrpcrschaften   (1889). 

"G.  D.  H.  Cole,  Social  Theory  (1920). 
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as  an  alternative,  while  Mr.  Cole  proffers  us  the  "functional  state"  exercising  the 
powers  of  "a  democratic  supreme  court  of  functional  equity".  Duguit's  nearest 
approach  is  the  "social  discipline"  necessary  to  effectuate  certain  precepts  laid 
down  by  those  who  are  acting  as  governors. 

In  the  discussion  of  "Administrative  Acts"  and  "Administrative  Law,"  Duguit 
is  somewhat  less  concerned  with  the  utter  and  immediate  destruction  of  sov- 
ereignty, and  presents  a  lucid  and  significant  discussion  of  the  trend  of  certain  re- 
cent decisions  of  the  French  Council  of  State.  He  traces  the  development  of  the 
personal  responsibility  of  administrative  officials  and  cites  many  interesting  cases 
by  way  of  illustration.  He  outlines  the  gradual  delimitation  of  the  frequent  plea 
of  "political  reasons",  and  the  growth  of  the  doctrine  of  ultra  vires  with  respect 
to  large  classes  of  official  acts  hitherto  held  virtually  unassailable.  Thus  a  French 
mayor  may  not  dismiss  a  policeman,  but  can  suspend  him  for  a  week;  but  when 
the  mayor  of  Cotignac  repeatedly  suspends  the  policeman,  the  Council  of  State 
annuls  his  decree. 

An  interesting  line  of  cases  is  cited,  showing  the  increasing  responsibihty  of 
the  state  in  legal  actions.  In  the  Pluchard  case,  for  example,  a  citizen  is  knocked 
down  by  a  policeman  in  pursuit  of  a  fleeing  criminal  and  the  citizen's  leg  is 
broken.  Although  the  officer  is  not  at  fault,  compensation  is  granted  to  the  in- 
jured by-stander  by  the  courts.  The  general  principle  is,  says  Duguit,  that 
whenever  the  action  of  the  state  "involves  special  prejudice  to  a  private  citizen, 
the  national  exchequer  must  bear  the  burden  of  it." 

The  chief  significance  of  this  volume,  as  of  the  other  writings  of  this  brilliant 
publicist,  is  found  in  the  strong  emphasis  on  the  doctrines  of  social  interde- 
pendence, social  obligation,  social  discipline,  social  or  public  service  as  the  sources 
of  law  and  authority.  In  some  ways  these  doctrines  resemble  the  older  theories  of 
the  natural  law  school.  The  modern  theories,  however,  are  filled  with  the  spirit 
of  the  modern  social  movement,  and  are  full  of  the  language  both  of  sociology 
and  of  socialism.  They  aim  fundamentally  at  a  reconstruction  of  law  and  politics 
in  terms  of  social  and  political  forces,  newly  conceived  and  interpreted.  In  reality 
their  aim  does  not  require  the  destruction  of  the  state,  but  its  reorganization  under 
more  democratic  auspices,  and  its  interpretation  in  more  modern  language,  in 
terms  of  a  new  social  philosophy.  Social  control  and  political  control  and  co-or- 
dination continue  through  the  shi flings  of  political  or  social  philosophy  and  the 
struggles  of  classes  and  groups  for  the  symbols  and  the  substance  of  power. 

The  study  of  Professor  Duguit  is  of  intense  interest  and  great  value  to  all 
serious  students  of  the  tendencies  of  modern  public  law  and  politics.  The  illumi- 
nating introduction  by  Professor  Laski  adds  to  the  value  of  the  translation. 

C.  E.  Merriam 
Thi:  I'xivKRSiTv  OF  Chic.\co 


The  L.A.W  of  Damages  and  Compensation.  Second  Edition.  By  F.  O.  Arnold. 
London :  Buttervvorth  &  Co.     1919.    pp.  Ixxxvi,  354. 

The  first  chapter  contains  a  ver>'  cursory  classification  and  definition  of  terms, 
the  second  a  very  condensed  survey  of  some  of  the  most  elementary  principles  of 
damages.  The  last  chapter  deals  with  procedure.  The  ten  intervening  chapters 
deal  with  the  law  of  damages  "in  relation  to  specific  subject  matters" — Real  and 
Leasehold  Property,  Personal  Property,  Contracts  of  Carriage,  etc. 

"It  is  submitted,"  says  the  author,  "that  this  method  of  treating  the  law  of  dam- 
ages is  preferable  to  a  continuous  general  treatment  of  the  whole  subject.  Thus,, 
the  principles  which  govern  the  damages  recoverable  for  breach  of  a  contract  re~ 
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lating  to  land  are  widely  different  from  those  governing  the  damages^  recoverable 
for  breach  of  a  contract  relating  to  personal  property." 

But  this  method  of  treatment  deprives  the  work  of  value  as  a  systematic  and 
critical  contribution  to  the  thought  on  the  subject — however  great  its  value  doubt- 
less is  as  a  digest  of  the  English  decisions.  When  all  contracts  relating  to  real 
property  are  grouped  under  one  classification,  and  all  contracts  relating  to  per- 
sonal property  under  another,  the  division  no  doubt  facilitates  the  development  of 
real  property  law  and  of  personal  property  law.  But  when  the  principles  for  meas- 
uring damages  in  cases  dealing  with  land  are  allowed  to  grow  up  in  one  water- 
tight compartment  of  the  law,  and  those  for  measuring  damages  in  cases  deal- 
ing with  personal  property  in  another,  confusion  creeps  in.  It  is  precisely  because 
of  the  growth  of  this  confusion  that  a  book  on  "damages  and  compensation"  ought 
to  break  down  the  barriers  between  the  compartments,  bring  together,  compare 
and  criticise  the  principles  which  have  grown  up  piecemeal  within  each  compartment, 
and  develop,  if  possible,  more  comprehensive  and  simpler  principles  to  serve  as 
working  tools  in  all  the  compartments.  Each  sub-division  of  the  topic  of  "damages" 
•should  be  treated  as  a  whole.  In  the  treatment  of  that  sub-division  it  may 
well  appear  that  a  somewhat  different  principle  should  be  used  in  dealing  with 
realty  from  that  which  should  be  used  in  dealing  with  personalty.  But  variations 
in  the  principles  of  damages  applicable  respectively  to  realty  and  to  personalty 
are  less  likely  to  be  purely  superfluous,  and  more  likely  to  be  confined  to  those 
which  serve  some  purpose  other  than  the  confusion  of  the  bar,  if  a  subject  like 
"avoidable  consequences",  for  instance,  is  treated  as  a  whole,  than  if  it  is  split 
up  and  scattered  through  some  dozen  chapters  in  each  of  which  it  is  but  a  part 
of  a  different  topic. 

Robert  L.  H.ale 
•columhia  l.\w  schooi. 
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SOME  LEGAL  PROBLEMS  INVOLVED  LN  THE 
TRANSMISSION  OF  FUNDS 

If  A  pays  money  to  B  for  transmission  to  C,  what  is  the  nature  of 
the  legal  duty  imposed  on  B?  A  statement  which  has  frequently  been 
made  in  substance  in  judicial  opinions  is  that :  ^  "Deposits  made  with 
bankers  are  either  general  or  special.  In  the  case  of  a  special  deposit  the 
bank  merely  assumes  the  charge  or  custody  of  property  without  authority 
to  use  it,  and  the  depositor  is  entitled  to  receive  back  the  identical  money 
or  thing  deposited.  In  such  case  the  right  of  property  remains  in  the 
depositor  and  if  the  deposit  is  of  money  the  bank  may  not  mingle  it  with 
its  own  funds.  The  relation  created  is  that  of  bailor  and  bailee  and  not 
that  of  creditor  and  debtor."  ^ 

There  are  in  fact  at  least  four  devices  known  to  Anglo-American 
law  by  which  the  duty  to  pay  C  may  be  imposed  on  B,  as  follows : 

1.  A  may  deposit  the  money  with  B  as  bailee.  If  the  intention  is 
that  title  or  ownership  of  the  money  shall  pass  to  C,  B  will  at  once  be- 
come bailee  for  C,  and  C  on  demand  and  refusal  may  maintain  the  usual 
possessory  actions^  against  B,  based  on  his,  C's,  ownership.  Or  B  may 
become  bailee  for  A  with  the  power  and  possibly,  also,  the  contractual 
duty  on  B's  part  to  discharge  the  bailment  by  delivery  of  the  money  to  C. 

2.  B  may  receive  the  money  from  A  as  a  fiduciary  either  with  power 
to  discharge  the  fiduciary  obligation  by  payment  to  C  or  with  the  duty 
enforceable  by  C  to  pay  C.  This  fiduciary  obligation  is  identical  with 
that  of  the  bailiflf  or  receiver  whose  obligation  in  the  early  days  of  the 
common  law  was  enforced  by  the  common  law  action  of  account,  *  later 

^Marine  Bk.  v.  Fulton  Bk.  (U.  S.  1864)  2  Wall.  252,  256;  Fogg  v.  Tyler  (1912) 
109  Me.  109,  83  Atl.  664;  Butcher  v.  Butter  (1908)  134  Mo.  App.  61,  114  S.  W. 
564;  Titlozv  v.  Surtdquist  (C.  C.  A.  1916)  2M  Fed.  613;  Montaqu  v.  Pacific  Bk. 
(C.  C.  1897)  81  Fed.  602;  Alston  v.  State  (1890)  92  Ala.  124,  9  So.  72,2;  McLain 
V.  Wallace  (1885)   103  Ind.  562.  5  N.  E.  911. 

*  See  2  Morse,  Banks  and  Banking  (5th  ed.  1917)  §  567. 

'Anonymous  (1339)  Y.  B.  12  &  13  Edw.  Ill  244;  Brand  v.  Lisley  (1609)  Yelv. 
164;  Sturtevant  v.  Orser  (1862)  24  -N.  Y;  538;  and  see  1  Ames,  Cases  on  Trusts 
(2nd  ed.  1893)  52n;  "Detinue,"  Ames,  Lectures  on  Legal  History  (1913)  71. 

'Ryvere  v.  Frcre  (1310)  Y.  B.  3  Edw.  II  42,  reprinted  in  20  Selden  126; 
Robsert  v.  Andrews  (1588)  Cro.  Eliz.  82;  Harrington  v.  Deane  (1612)  Hobart,  36; 
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by  debt,  ^  and  still  later  by  indebitatus  assumpsit.  ®  The  obligation  of 
the  fiduciary  differed  from  that  of  the  strict  common  law  debtor  in  that 
the  fiduciary  was  bound  to  keep  on  hand  the  specific  money  or  an  iden- 
tifiable res  lawfully  substituted  for  it,  and  loss  of  the  money  without 
his  negligence  or  fault  discharged  B  from  further  liability.  '^  And  in 
any  proceeding  for  the  distribution  of  B's  assets  among  his  creditors 
the  person  entitled  to  the  performance  of  the  fiduciary  obligation  was 
entitled  to  payment  of  the  money  or  to  the  specific  res  in  priority  to 
general  creditors.  ^ 

3.  A  might  deposit  the  money  with  B  upon  an  express  trust  for  C 
or  in  trust  for  A  but  with  the  power  and  possibly,  also,  the  duty  to  dis- 
charge the  trust  by  payment  to  C.  ®  The  obligation  of  B  is  substantially 
like  that  of  the  common  law  fiduciary  except  that,  if  an  express  trust, 
it  was  enforceable  only  in  equity  by  a  bill  for  an  accounting  and  not  by 
a  common  law  action,  the  successor  to  the  action  of  account.  ^® 

4.  A  might  pay  the  money  to  B  receiving  in  exchange  B's  under- 
taking in  simple  contract  to  pay  a  like  amount  to  C.  *  ^ 


Bayton  v.  Cheek  (1652)  Style  353;  Hewer  v.  Bartholomew  (1597)  Cro.  Eliz.  614; 
see  "Account,"  Ames,  Lectures,  116.  The  proper  action  was  account,  not  debt. 
Anonymous  (1405)  Y.  B.  6  Hen.  VI  f.  7,  pi.  Zi;  see  Ames,  Cases  on  Trusts  In; 
and  cases  on  the  action  of  account.  Cook  and  Hinton,  Cases  on  Pleading  at  Com- 
mon Law  (1920)  135. 

'Clark's  Case  (1612)  Godbolt  210;  Harris  v.  de  Bervoir  (1624)  Cro.  Jac.  687; 
see  Ames,  Cases  on  Trusts  4n. 

"Dale  V.  Sollett  (1767)  4  Burr.  2133;  Ames  Cases  on  Trusts  7n,  8n ;  Ames, 
Lectures,  116,  117. 

'Woodclife's  Case  (1597)  Moore  462;  see  (1488)  3  Hen.  VH  f.  4;  (1462)  2 
Edw.  IV  f.  15;  (1491)  6  Hen.  VII  f.  12;  (1495)  10  Hen.  VII  f.  26;  Ames, 
lectures.  119;  Cannon  River  etc.  v.  First  Nat.  Bk.  (1887)  37  Minn.  394;  Young  v. 
Bundy  (Tex|  Civ.  App.  1913)  158  S.  W.  566,  (semble)  ;  and  see  32  L.  R.  A.  769; 
Foster  v.  Essex  Bk.  (1821)  17  Mass.  479;  Giblin  v.  M'MuUen  (1869)  38  L.  J.  P.  C.  25 ; 
Ra\'s  etc.  v.  Bank  etc.  (Ky.  1874)  10  Bush  344;  Scott  v.  Bank  (1874)  72  Pa.  St. 
471';  Scott,  etc.  Co.  v.  Crews  (1871)  2  S.  C.  522;  Boyden  v.  Bank  (1871)  65  N.  C.  13. 

'Burdett  v.  Willett  (1708)  2  Vernon  638;  see,  ex  parte  Dumas  (1754)  2  Vesey 
582;  Vere  v.  Smith  (1671)  2  Lev.  5;  Anonymous  (1669)  1  Vent.  21 ;  in  re  Hallett's 
Estate  (1880)  13  L.  R.  Ch.  Div.  696,  709;  Peak  v.  Ellicott  (1883)  30  Kan.  156,  1 
Pac.  499;  Myers  v.  The  Board  of  Education  (1893)  51  Kan.  87,  32  Pac.  894; 
Ryan  v.  Phillips  (1896)  3  Kan.  App.  704,  44  Pac.  909;  Shopert  v.  Indiana  Nat.  Bk. 
(1908)  41  Ind.  App.  474,  83  N.  E.  515;  American  Ex.  Bk.  v.  Mining  Co.  (1897)  165 
111.  103,  46  N.  E.  202;  Montagu  v.  Pacific  Bk.  (C.  C.  1897)  81  Fed.  602;  Massev  v. 
Pisher  (C.  C.  1894)  62  Fed.  958;  Anderson  v.  Pacific  Bk.  (1896)  112  Cal.  598, 
44  Pac.  1063;  McBride  v.  American  Ry.  etc.  Co.  (1910)  60  Tex.  Civ.  App.  226,  127 
S.  W.  229;  City  of  Miami  v.  Shutts  (1910)  59  Fla.  462,  51  So.  929;  Cutler  v.  Ameri- 
can Exch.  Nat.  Bk.  (1889)  113  N.  Y.  593,  21  N.  E.  710;  People  v.  City  Bank  of 
Rochester  (1884)  96  N.  Y.  32;  Stein  v.  Kemp  (1916)  132  Minn.  44,  155  N.  E.  1069; 
Carlson  v.  Kies  (1913)  75  Wash.  171,  134  Pac.  808;  Covey  v.  Cannon  (1912)  104 
Ark.  550,  149  S.  W.  514;  Calhoun  v.  Sharkey  (1915)  120  Ark.  616,  180  S.  W.  216. 

'Rogers  Locomotive,  etc.  W'ks  v.  Kelley  (1882)  88  N  .Y.  234;  Star  Cutter  Co. 
V.  Smith  (1890)  37  III.  App.  212;  Drover^  Nat.  Bk.  v.  O'Hare  (1887)  119  111.  646, 
10  N.  E.  360;  money  paid  to  bank  "to  the  use  of"  a  third  person,  M ester  v.  Q.  Nat. 
Bk.  (1911)  163  111.  App.  645;  McLeod  v.  Evans  (1886)  66  Wis.  401,  28  N.  W.  173, 
214 ;  bank  not  permitted  to  mingle  funds. 

^''  Bartlett  v.  Dimond  (1845)  14  M.  &  W.  49;  see  cases  cited  in  Scott,  Cases  on 
Trusts  (1919)  576.  If  the  sole  remaining  duty  of  the  trustee  is  to  pay  over  a  sum 
of  money,  some  jurisdictions  have  allowed  money  had  and  received.  See  Scott, 
op.  cit.  573n ;  Langdell,  Equity  Jurisdiction  (2nd  ed.  1908)  86. 

"  See  infra,  footnotes  32,  33,  35,  36,  49. 
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Any  of  these  devices  may  be  adopted  at  the  option  of  the  parties 
to  the  transaction  and  the  particular  device  deemed  to  be  adopted  will 
depend  on  the  intention  of  the  parties  as  expressed  by  their  language 
or  acts  and  it  may  be  inferred  from  the  custom  or  the  common  course 
of  business  where  there  is  no  express  stipulation.  The  adoption  of  any 
particular  device  will  result  in  certain  legal  consequences  in  each  case 
differing  in  some  particular  from  those  which  flow  from  the  others. 
Thus  if  the  moneys  are  bailed  the  remedy  would  be  by  a  common  law 
possessory  action,  whereas  if  the  moneys  were  deposited  with  a  depositary 
as  a  fiduciary  the  remedy  in  early  law  was  by  the  action  of  account. 
In  modem  law  the  remedy  is  by  the  form  of  action  corresponding  to  debt 
or  indebitatus  assumpsit,  ^^  which  were  the  true  successors  of  the  action 
of  account,  and,  in  the  event  of  insolvency  or  bankruptcy  of  the  deposi- 
tary, resort  may  be  necessary  to  a  court  having  equity  powers  in  order 
to  give  the  depositor  the  preference  over  the  general  creditors  to  which 
he  is  equitably  entitled.  If  the  depositary  is  an  express  trustee  the  remedy 
is  in  equity  and  the  rules  of  law  applicable  are  those  relating  to  trust 
funds  rather  than  either  debt  or  bailment.  If  the  obligation  is  a  simple 
contract  obligation  the  liability  of  the  depositary  can  be  enforced  only 
by  an  action  in  the  nature  of  a  special  assumpsit  action  and  the  person 
entitled  to  enforce  this  dutj'  in  the  event  of  insolvency  of  the  depositary 
will  rank  only  as  a  general  creditor.  ^' 

Litigation  arises  with  respect  to  this  class  of  transactions  because 
one  of  the  parties  to  the  transaction  desires  to  secure  the  benefit  or  to 
avoid  the  consequences  of  the  particular  legal  device  which  he  urges  the 
court  either  is  or  is  not  applicable  according  to  his  special  interest  in 
it.  Uncertainty  in  the  application  of  the  law  arises,  therefore, 
for  the  most  part,  not  from  doubt  or  uncertainty  about  the  exact  defini- 
tion of  the  rule  of  law  applicable  in  the  case  of  any  g^ven  device.  The 
difficulty  which  arises  is  one  of  interpretation  of  the  facts.  Viewed  ob- 
jectively did  the  depositor  in  a  given  case  intend  and  did  the  depositary 
intend  that  the  latter  should  assume  the  liability'  of  a  bailee,  or  a  fiduciary, 
or  a  trustee,  or  a  debtor  ?  That  is  to  say,  was  it  the  intention  that  the  de- 
positary^ should  do  the  particular  things  that  the  law  says  it  is  the  duty  of  a 
bailee  or  a  fiduciary  or  a  trustee  or  a  debtor  to  do,  as  the  case  may  be? 
In  the  absence  of  express  stipulation  this  question  can  be  answered  by 
inference  only  from  the  conduct  of  the  parties  interpreted  in  the  light 
of  custom  or  the  established  course  of  business  in  which  the  transaction 
occurs. 

In  early  law  this  problem  was  relatively  a  simple  one.  There 
was  no  developed  law  of  trusts  of  personal  property.  The  view  was 
that  one  who  received  money  for  transmission  to  another  was  either  a 
receiver,  that  is  to  say  a  fiduciary,  or  a  bailee,  and  not  an  obligor  in  simple 

"  See  supra,  footnotes  5,  6. 

"  See  infra,  footnotes  32.  33.  35,  36.  49.  52,  53. 
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contract.  Special  assumpsit  became  established  in  our  law  only  in  the 
early  16th  century  ^*  whereas  detinue  for  money  bailed  was  a  common 
form  of  action  early  in  the  14th  century,  ^'^  and  account  for  money  paid 
to  a  receiver  was  frequently  the  form  of  action  resorted  to  in  cases  re- 
ported in  the  earlier  Year  Books.  ^^  Whether  money  so  received  con- 
stituted the  depositary  a  bailee  or  a  fiduciary  depended  upon  whether 
he  undertook  to  keep  the  money  separate  and  apart  from  other  money 
and  to  pay  over  the  identical  money  to  that  other,  or  whether  his  duty 
was  to  have  on  hand  at  all  times  a  specifically  identifiable  sum  of  money 
with  the  duty  to  account  for  it  upon  an  action  of  account  or,  later  on, 
in  an  equitable  action  for  accounting.  If  the  money  was  in  a  package 
or  sealed  up  it  was  clearly  a  bailment,  ^"^  but  the  money  paid  to  the  agent 
for  disbursement  or  received  by  him  for  account  of  his  principal  did  not 
constitute  him  a  bailee  but  a  fiduciary.  If  by  "title"  is  meant  a  right 
in  a  res  in  the  lawful  possession  of  another  which  entitles  one  to  main- 
tain against  that  other  a  possessory  action  such  as  detinue,  trover  or 
replevin — which  is  ordinarily  all  that  is  meant  by  that  term — it  is  clear 
that  title  to  the  bailed  money  was  not  in  the  depositary  but  in  the  de- 
positor, whereas  in  the  case  of  money  deposited  with  the  depositary  as 
a  fiduciary,  title  was  in  him  i*  although  the  depositor  was  entitled  in 
equity  to  recover  in  priority  to  general  creditors  of  the  depositary  in 
the  same  manner  as  was  a  bailor,  ^^ 

Since  in  the  ordinary  course  of  business,  when  money  is  paid  over 
to  B  for  transmission  to  C,  B  is  not  expected  to  turn  the  identical 
money  over  to  C,  and  since  the  legal  relationship  in  such  transactions 
had  been  worked  out  by  the  law  courts  long  before  the  establishment  of 
equitable  trusts  of  money,  such  transactions  presumptively  give  rise  to 
the  fiduciary  relationship  rather  than  to  either  a  bailment  or  a  trust. 
Hence  it  is  in  Anglo-American  law  that  we  find  a  traditional  judicial 
bias  rooted  in  the  history  of  the  subject  in  favor  of  holding  the  receiver 
of  money  for  transmission  to  the  duties  and  liabilities  of  a  fiduciary. 

It  is  because  the  legal  relationship  of  fiduciary  and  principal  was 
worked  out  by  courts  of  law,  through  the  common  law  action  of  account 
and  its  successors,  debt  and  indebtitatus  assumpsit,  without  the  aid  of 
equity  that  we  find  in  modem  law  a  limited  class  of  rights  which  in  point 
of  substantive  law  are  identical  with  those  created  in  favor  of  the  benefic- 
iaries of  a  trust  by  equity,  but  which  unlike  trusts  may  be  enforced  by 

"  See  especially  "Assumpsit,"  Ames,  Lectures,  129,  142,  143. 

"  Supra,  footnote  3. 

^^  Supra,  footnote  4,  see  "Account,"  Ames,  Lectures,  116. 

"  See  cases  cited  supra,  footnote  3  and  Ames,  Cases  on  Trusts  52n ;  Fogg  v. 
Tyler  (1912)  109  Me.  109,  83  Atl.  664;  cf.  Coleman  v.  Dickerson  (1905)  71  Kan. 
769,  81  Pac.  497. 

'"Anon.  (1573)  3  Leon.  38;  see  Core's  Case  (1537)  1  Dy.  20a;  see  (1485)  2  Y.  B. 
Rich.  Ill  139.  Professor  Ames  found  evidence  in  the  early  cases  that  title  in  this 
sense  was  in  the  factor.    "Account,"  Ames,  Lectures,  117. 

'*  See  case  cited  infra,  footnote  37. 
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an  action  at  law.  The  puzzled  student  will  find  that  the  only  method  of 
determining  whether  an  action  to  enforce  such  a  right  may  be  brought 
at  law  is  to  ascertain  whether  the  right  is  one  which  might  have  been 
enforced  by  a  common  law  action  of  account,  ^o  If  account  would  have 
been  the  proper  form  of  action  at  common  law  he  may  now  have  his 
action  at  law  corresponding  to  the  action  of  debt,  or  indebitatus  assumpsit, 
although  precisely  as  in  the  case  of  a  trust  the  defendant  may  defend  on 
the  ground  that  the  money  was  lost  without  his  fault  and  the  plaintiff 
may  resort  to  a  court  having  equity  powers  to  secure  priority  over  gen- 
eral creditors. 

Although  he  who  receives  money  to  transmit  to  another  for  account 
of  another  is  presumptively  a  fiduciary,  this  presumption  may  be  over- 
come by  proof  evidencing  an  intention  that  the  obligation  is  to  be  one 
in  simple  debt  or  contract  without  reference  to  any  specific  or  identifi- 
able fund  of  money.  Thus  one  who  is  permitted  to  use  money  entrusted 
to  his  care  as  his  own,  ^i  is  liable  as  a  debtor  or  contractor  and  not  a 
fiduciary.  Since  the  permitted  use  is  consistent  with  the  contractual 
obligation  and  inconsistent  with  the  duty  of  the  fiduciary,  this  intention 
may  be  evidenced  by  an  agreement  to  pay  interest  22  which  is  compen- 
sation for  the  use  of  money  loaned  or  it  may  be  inferred  from  a  course 
of  business  indicating  that  the  depositary  is  to  use  the  money  as  his 
own.  23 

When  money  is  to  be  transmitted  by  an  individual  or  corporation 
engaged  in  the  business  of  banking  and  there  are  no  specific  instructions 
by  the  depositor  as  to  the  method  of  transmitting  the  funds,  the  cus- 
tomary method  of  eflfecting  such  transfer  should  be  of  primary  import- 
ance in  determining  just  what  was  intended  to  be  done  and  consequently 
what  legal  duties  are  imposed  on  the  banker  and  what  legal  rights  are 
acquired  by  the  depositor  and  by  the  person  to  whom  the  money  is  to 
be  transmitted. 

The  notion  that  a  person  or  corporation  receiving  money  for  ac- 
count of  another  or  as  his  agent  to  pay  to  another  is  a  fiduciary,  for 
reasons  already  referred  to,  was  firmly  engrafted  on  our  law  long  be- 
fore the  development  of  banking  business  as  it  is  carried  on  in  modern 
practice.  The  business  of  banking  was  first  carried  on  in  England  to  a 
limited  extent  in  the  reign  of  James  I  by  the  goldsmiths  who  received 

**See  supra,  footnotes  4,  5,  6;  also  Langdell,  Equity  Jurisdiction  (1889)  2  Har- 
vard Law  Rev.  242,  258  et  seq.,  where  he  traces  the  history  of  the  use  of  the 
concurrent  jurisdiction  of  equity  over  the  legal  obligation  to  account. 

"^Ex  parte  Broad  (1884)  L.  R.  13  Q.  B.  D.  740;  Parmen^r  v.  American  Box 
etc.  Co.  (1899)  44  App.  Div.  47,  60  N.  Y.  Supp.  432;  see  Scott,  op.  cit.,  44n,  53n; 
Wetherell  v.  O'Brien  (1892)  140  111.  1?6,  29  N  E.  904. 

''Giles  V.  Perkins  (1807)  9  East  12;  Pittsburgh  Bk.  v.  McMurrax  (1881)  98 
Pa.  St.  538;  Tucker  v.  Linn  (N.  J.  Eq.  1904)  57  Atl.  1017;  Wetherell  v.  O'Brien 
(1892)  140  111.  146,  29  N.  E.  904. 

^  IVhelan  v.  Enterprise  Transp.  Co.  (C.  C.  1909)  175  Fed.  212;  see  cases  infra. 
footnotes  34,  35,  36,  and  49. 
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money  on  deposit.  ^*  Originally  the  banker  seems  to  have  been  little 
more  than  a  bailee  or  warehouseman  of  the  precious  metal  entrusted 
to  his  care.  The  Bank  of  Amsterdam,  one  of  the  earliest  and  most 
famous  of  the  continental  banks,  seems  originally  to  have  engaged 
merely  in  the  business  of  warehousing  money  and  precious  metals  re- 
ceived on  deposit.  Although  of  much  earlier  origin  on  the  Continent 
the  business  of  modern  banking  in  the  course  of  which  the  banker  re- 
ceives the  general  deposits  of  his  customers  and  uses  them  as  current 
funds  in  his  business  was  first  described  in  England  in  a  pamphlet  pub- 
lished in  London  in  1676  entitled  "The  Mystery  of  the  New  Fashioned 
Goldsmiths  or  Bankers,  Discovered."  And  it  came  to  be  recognized  as 
an  established  form  of  business  in  London  only  during  the  latter  part 
of  the  17th  or  early  18th  century. 

As  was  pointed  out  by  Ricardo  in  his  "Proposal  for  an  Economical 
and  Secure  Currency,"  a  bank  would  never  be  established  in  this  modern 
sense  if  it  could  earn  profits  only  by  employment  of  its  own  capital.  To 
produce  an  adecjuate  return  on  invested  capital  the  banker  must  add  to 
his  financial  resources  by  deposits  and  other  funds  entrusted  to  his  care 
by  customers.  To  secure  the  desired  profit  the  banker  must  be  free  to 
use  the  funds  entrusted  to  him  as  his  own  in  making  loans,  retaining  the 
profits  or  interest  received  from  such  transactions  as  his  own  and  this 
is  legally  permissible  only  if  the  banker's  legal  relation  to  the  depositor 
is  that  of  debtor  for  deposits,  either  without  obligation  to  pay  interest 
or  with  an  obligation  to  pay  interest  at  a  lower  rate  than  the  current 
bank  rate. 

No  bank  could  maintain  itself  economically  if  it  were  either  a  bailee 
or  a  fiduciary  or  trustee  of  funds  entrusted  to  its  care  as,  in  the  first 
case,  it  could  not  use  them  in  its  business  and,  in  the  others,  it  could 
not  use  them  for  its  own  benefit  and  in  its  current  banking  transactions. 
The  bank  secures  the  funds  thus  loaned  to  it  by  depositors  and  cus- 
tomers principally  because  of  the  service  which  it  provides  in  facilitating 
the  transmission  of  money  from  those  who  owe  it  to  those  to  whom  it 
is  due.  This  is  customarily  accomplished  by  the  banker's  opening  a 
credit  account  in  favor  of  the  customer  on  which  he  may  draw  by  bill 
or  check,  payable  to  the  creditor,  and  in  the  case  of  payments  of  debts 
at  distant  points  either  by  the  banker's  drawing  on  his  own  credit  at 
such  distant  points  in  favor  of  the  creditor  and  for  account  of  his  cus- 
tomer or  depositor,  or  by  the  bank's  securing  for  account  of  its  customer 
"exchange"  on  such  distant  points  payable  to  the  creditor. 

Although  banks  do  on  occasion  act  as  bailees  in  the  physical  trans- 
mission of  money  as  in  the  case  of  the  exportations  and  importations  of 
gold  made  to  equalize  exchange,  this  is  the  exceptional  and  not  the 
customary  method  of  effecting  transmission.     No  customer  depositing 

"Dunbar,   Theory  and  History  of  Banking:   Gilbert,  History,  Principles,  and 
Practice  of  Bankina:  Moulton,  Money  and  Banking,  Part  II  10. 
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money  with  a  bank  in  order  to  effect  payment  at  a  distant  point  would 
be  justified  in  expecting  that  the  banker  would  physically  transmit  the 
money  to  the  point  of  payment. 

In  the  absence  of  express  stipulation  for  the  physical  transmission 
of  the  money"  the  normal  banking  custom  would  be  for  the  banker  to 
credit  the  customer  with  the  amount  deposited  and  then  draw  on  his  own 
credit  established  with  his  banking  correspondent  at  the  distant  point 
in  favor  of  the  creditor.  The  draft  may  be  made  by  actual  drawing  of 
a  check  or  draft  on  his  correspondent  or  by  instruction  by  mail  or  cable 
to  his  correspondent  to  pay  the  creditor  and  charge  the  payment  to  the 
banker's  account  which  in  turn  is  charged  to  his  customer's  account. 
If  the  banker  has  not  established  a  credit  at  the  distant  point  he  pro- 
ceeds to  acquire  one  by  the  purchase  of  a  bill  of  exchange  drawn  on 
a  drawee  at  that  point  and  made  payable  to  the  creditor.  In  either  case, 
when  the  credit  is  drawn  upon  and  made  payable  to  the  creditor,  the 
banker  charges  his  customer's  account  with  the  amount  to  be  transmitted 
and  the  transaction  is  closed  unless  the  credit  is  dishonored  by  the  payer.  ^5 

When  the  transaction  involves  the  banker's  undertaking  to  procure 
the  payment  at  a  distant  point  the  customer  is  often  spoken  of  by  bankers 
and  in  judicial  opinion  as  having  "purchased"  exchange,  26  but  it  is  ob- 
vious that  the  term  "purchase"  when  applied  to  such  a  transaction  where 
the  banker  does  not  deliver  a  bill  or  draft  to  the  customer  is  a  mere 
figure  of  speech  and  all  that  the  customer  has  actually  purchased  is  the 
banker's  undertaking  or  obligation  to  effect  the  payment  at  a  distant 
point.  The  exchange  transaction  also  often  involves  not  only  the  pay- 
ment of  money  at  a  distant  point  but  payment  of  a  different  kind  of 
money  than  that  in  use  at  the  point  where  the  money  is  received  by  the 
bank  from  the  depositor.  It  is  a  convenient  and  hence  customary  method 
of  describing  such  a  transaction  to  speak  of  it  as  the  purchase  of  the 
particular  kind  of  money  which  is  to  be  paid  at  the  distant  point.  Thus 
the  merchant  or  traveller  who  wishes  to  establish  a  credit  in  a  foreign 
country  and  secures  it  by  payment  of  money  in  dollars  to  his  banker, 
speaks  of  having  purchased  pounds  sterling,  francs,  or  lire,  as  the  case 
may  be,  although  all  that  in  fact  or  in  law  he  has  actually  secured  is 

*  For  a  more  detailed  account  of  the  exchange  transaction,  see  Eschen,  Ele- 
ments of  Foreign  Exchange;  Withers,  Money  Changing;  WTiittaker,  Foreign  Ex- 
change: (1919)  19  Columbia  Law  Rev.  322;  see  also  the  stipulation  as  to  the  course 
of  business  in  exchange  transactions  in  Legniti  v.  Mechanics  &  Metals  Nat.  Bk. 
(1921)  230N.  Y.  415. 

*See  Legniti  v.  Mechanics  &  Metals  Nat.  Bk.  (1921)  230  N.  Y.  415;  Atlantic 
Communication  Co.  v.  Zimmerman  (1918)  182  App.  Div.  862,  170  N.  Y.  Supp.  275, 
227  N.  Y.  631,  126  N.  E.  899;  Strohmeyer  &  Arpe  Co.  v.  Guaranty  Trust  Co.  (1916) 
172  App.  Div.  16,  157  N.  Y  Supp.  955;  Bank  of  China  v.  American  Trading  Co. 
[1894]  A.  C.  266;  in  Legniti  v.  Mechanics  &  Metals  Nat.  Bk.  (1919)  186  App.  Div. 
105,  111,  112,  173  X.  Y.  Supp.  814,  819,  (reversed  on  appeal;  see  supra),  Shearn,  J., 
said  in  his  dissenting  opinion,  "...  foreign  exchange  or  credit  is  a  subject 
of  purchase  and  sale,  and  not  only  may  be,  but  is  commonly,  contracted  for  in  the 
same  manner  and  governed  by  the  same  laws  as  in  the  case  of  purchase  of  wheat, 
cotton,  or  any  other  subject  of  commerce." 
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some  kind  of  an  obligation  by  the  banker  to  secure  credit  at  the  distant 
point  payable  in  pounds,  francs,  or  lire,  as  the  case  may  be.  Even  when 
the  obligation  is  performed  and  the  credit  is  established,  he  is  still  only 
the  owner  of  an  obligation  or  chose  in  action,  and  not  of  any  actual 
foreign  money. 

Nor  would  the  customer  be  justified  in  supposing  that  moneys  de- 
posited with  the  bank  in  order  to  ensure  payment  at  a  distant  point  would 
be  dealt  with  by  the  banker  in  any  different  manner  than  in  the  case  of 
other  moneys  deposited  with  the  banker  by  his  general  customers.  Mon- 
eys thus  deposited  are  commingled  with  the  general  funds  of  the  banker 
and  dealt  with  by  him  as  his  own  funds  to  be  paid  out  in  the  course 
of  his  banking  business  which  is  publicly  known  and  understood  to  be 
a  business  conducted  for  profit,  and  in  general  the  customers  in  dealing 
with  the  banker  and  in  the  absence  of  express  stipulation  deal  with  him  in 
reliance  on  his  personal  credit  and  not  on  the  presence  in  the  banker's 
hands  of  any  specific  fund  to  which  he  may  assert  a  claim.  Moreover 
the  difficulties  of  transacting  exchange  business  by  maintaining  a  segre- 
gated fund  for  each  customer  until  the  transaction  is  completed  would  be 
practically  insuperable. 

Assuming  that  the  transaction  is  not  the  exceptional  one  of  bailment, 
does  the  banker  who  undertakes  the  transmission  of  funds  in  the  ordi- 
nary course  of  the  banking  business  become  a  fiduciary  or  is  he  a  mere 
debtor  or  contractor  who  undertakes  to  discharge  his  debt  by  payment 
to  a  third  person?  If  one  bears  in  mind  the  elementary  principles  of 
banking  hereinbefore  referred  to,  which  are  of  universal  application, 
and  the  established  custom  of  bankers  in  dealing  with  funds  received  in 
the  ordinary  course  of  business,  the  inference  would  seem  to  be  irre- 
sistible that  the  undertaking  of  the  banker  was  not  fiduciary  but  is  in 
the  nature  of  a  contractual  obligation.  The  banker  being  engaged  in  a 
business  whose  very  existence  depends  on  the  customary  and  rightful 
use  of  funds  entrusted  to  him,  as  the  banker's  own,  and  the  universal 
custom  in  practice  being  the  use  of  such  funds  as  the  banker's  own  and 
their  transmission  by  a  system  of  credits,  only  the  ordinary  presumption 
that  funds  received  for  account  of  another  are  held  in  fiduciary  capacity 
should  not  apply. 

This  is  perfectly  understood  and  applied  with  substantial  unanimity 
by  courts  in  determining  the  liability  of  the  parties  with  respect  to  col- 
lections made  by  them  for  account  of  customers.  So  long  as  the  banker 
is  the  holder  of  paper  deposited  with  him  by  the  customer  for  collection, 
unless  the  banker  is  a  purchaser  of  the  paper,  he  is  deemed  to  hold  it  as 
the  fiduciary  of  the  customer.  So  that  in  the  event  of  the  failure  of  the 
bank  the  customer  may  claim  the  paper  or  its  proceeds,  if  collected  after 
his  known  insolvency,  in  priority  to  other  creditors.  ^'*     Or  if  the  banker 

^  Giles  V.  Perkins   (1807)   9  East  12,  is  the  leading  case;  see  a  very  complete 
collection  of  authorities  in  Scott,  op.  cit.  64n,  65n;  see  Scott  v.  Ocean  Bk.   (1861) 
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has  negotiated  the  paper  with  a  correspondent,  his  claim  against  the 
correspondent  is  deemed  to  be  a  res  held  by  him  as  a  fiduciar>'  or  quasi 
trustee  for  the  benefit  of  the  depositor  who  may  avail  of  that  benefit  in 
priority  to  general  creditors.  ^^  This  rule  is  not  limited  or  impaired  but 
is  supplemented  by  the  rule  which  obtains  in  England  and  some  of  the 
United  States  that  the  bank  for  collection  is  a  guarantor  of  the  solvency 
of  sub-agents  employed  by  it  for  the  purpose  of  effecting  collection,  29 

But  the  moment  the  collection  is  effected  the  banker  ceases  to  be 
a  fiduciary  and  his  obligation  to  his  customer  is  then  that  of  a  mere 
debtor  ^^  plus  such  other  special  obligations  as  he  may  have  assumed 
in  connection  with  the  customer's  account,  such  as  the  duty  to  honor 
his  checks  or  to  pay  designated  accounts,  and  the  like.  The  legal  rules 
adopted  by  courts  in  this  class  of  transactions  are  thus  perfectly  adapted 
to  the  custom  and  practices  of  the  business  and  conform  to  the  inten- 
tion of  the  parties  as  evidenced  by  the  fact  that  they  have  adopted  a 
course  of  business  well  defined  by  custom,  without  any  express  stipu- 
lation that  the  usual  course  of  business  should  not  be  followed.  By 
employing  appropriate  stipulations  the  customary  course  of  business  and 
the  consequent  legal  liability  may  of  course  be  varied.  *^ 

But  subject  to  such  express  stipulation  the  custom  of  banking  and 
the  essential  purpose  of  the  banking  business  are  made  legally  effective 
by  the  adoption  of  the  simple  legal  rule  that  when  the  banker  acquires 
commercial  paper  or  choses  in  action  or  any  form  of  property  other 
than  current  money  for  account  of  the  depositor,  the  relation  of  the 
banker  to  the  customer  is  that  of  a  fiduciary.  But  whenever  such  prop- 
erty is  converted  into  current  money  his  relation  to  the  customer  is 
purely  contractual  with  no  other  obligation  than  the  discharge,  when 
due,  of  the  debt  or  contract  thus  created. 

When  the  customer  pays  money  to  the  banker  for  transmission  it 
would  seem  that  the  same  principles  of  interpretation  should  control. 
Every  consideration  which  would  lead  to  the  conclusion  that  the  collect- 
ing banker  is  a  debtor  when  the  collection  is  complete  and  there  is  no 
stipulation  to  the  contrary-  would  lead  to  the  like  conclusion  when  money 
is  deposited,  in  the  ordinary  course  of  business,  for  transmission.     As 

23  N.  Y.  289;  National  B.  &  D.  Bk.  v.  Hubbell  (1889)  117  N.  Y.  384,  22  N.  E.  1031; 
Gerding  v.  Welch  (1898)  30  App.  Div.  623,  51  N.  Y.  Supp.  1064. 

"  Evansfille  Bk.  v.  German-American  Bk.  (1895)  155  U.  S.  556,  15  Sup.  Ct.  221 ; 
see,  Scott,  op.  cit.  77. 

"Mackersx  v.  Ramsays,  etc.  &  Co.  (1843)  9  CI.  &  F.  818;  Briggs  v.  Central 
Xat.  Bk.  (1882)  89  N  .Y.  182;  Naser  v.  First  Nat.  Bk.  (1889)  116  N.  Y.  492.  22  N. 
E.  1077;  St.  Nicholas  Bank  v.  S.  N.  Bank  (1891)  128  N.  Y.  26,  27  N.  E.  ^9; 
Hutchinson  v.  Manhattan  Co.  (18%)  150  N.  Y.  250,  44  N.  E.  775;  Baldzvin's  Bk. 
V.  Smith  (1915)  215  N.  Y.  76,  109  N.  E.  138;  Exchange  Nat.  Bk.  etc.  v.  Third  Nat. 
Bk.  etc.  (1884)  112  U.  S.  276,  5  Sup.  Ct.  141 ;  and  see  cases  cited  in  Scott,  op.  cit. 
72. 

"Ames,  Cases  on  Trusts  11,  Scott,  op.  cit.  67;  see  People  v.  Merchants  etc.  Bk. 
(1879)  78  N.  Y.  269;  Briggs  v.  Central  Nat.  Bk.  (1882)  89  N.  Y.  182;  People  v. 
Citv  Bank  of  Rochester  (1883)  93  N.  Y.  582;  Baldwin's  Bk.  v.  Smith  (1915)  215 
N.  Y.  76,  109  N.  E.  138.  "  See  supra,  footnote  9. 
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has  already  been  pointed  out  the  depositor  does  not  contemplate  physical 
transmission  of  the  money  deposited  by  him.  He  must  contemplate  that 
the  payment  will  be  effected  in  the  customary  manner  and  that  the 
money  deposited,  upon  being  credited  to  the  customer  will  be  used  by 
the  banker  as  his  own  as  a  part  of  the  common  mass  of  money  received 
from  his  depositors.  The  necessary  legal  conclusion  from  such  an 
in-tention,  acted  upon,  is  that  the  banker's  obligation  is  purely  contractual, 
unless  it  is  expressly  stipulated  that  the  money  is  to  be  set  apart  as  a 
quasi-trust  fund  and  held  as  such  for  the  account  of  the  dopsitor  or 
the  payee.  This  is  the  result  actually  reached  by  the  English  courts. 
When  money  is  deposited  with  a  banker  for  transmission  in  the  usual 
course  of  business  the  obligation  of  the  banker  is  contractual  only.  ^2 
If  the  banker  fails  before  payment  is  effected,  the  depositor  has  the  right 
of  a  general  creditor  and  cannot  claim  any  priority  over  general  cred- 
itors. ^'  And  since  a  third  person  may  not  sue  upon  a  contract  made 
for  his  benefit  the  person  to  whom  the  payment  is  to  be  made  acquires 
no  rights  against  the  banker  by  the  deposit  of  the  money  with  the  lat- 
ter. 3*  But  the  banker  has  power  to  discharge  his  obligation  by  payment 
to  the  designated  person.  And  upon  failure  to  discharge  it  the  banker's 
liability  t©  the  customer  is  in  special  assumpsit.  ^^  His  undertaking  is  to 
exercise  due  care  and  promptness  in  the  transmission  of  the  funds  by 
the  customary  exchange  operation.  ^®  Under  this  rule  there  has  been 
relatively  a  small  amount  of  litigation  in  the  English  courts,  with  refer- 
ence to  deposits  made  with  bankers  for  a  specific  purpose. 

In  many  of  the  United  States,  on  the  other  hand,  the  courts,  dis- 
regarding the  customary  method  of  transmitting  funds  by  bankers  have 
applied  the  usual  presumption,  when  moneys  are  deposited  with  a  private 
individual  for  payment  over  to  a  third  person  and  held  the  depositary 
liable  as  a  fiduciary.  ^"^     From  the  application  of  this  rule  it   follows 

**/n  re  Earned' s  Banking  Co.  (1870)  39  L.  J.  Ch.  635;  Williams  v.  Everett 
(1811)  14  East  582,  (semble)  ;  Grant  v.  Austin  (1816)  3  Price  58;  Yates  v.  Bell 
(1820)  3  B.  &  Aid.  643,  (semble);  Wedlake  v.  Hurley  (1830)  1  Cr.  &  Jer.  83; 
Hill  V.  Smith  (1844)  12  M.  &  W.  617;  Leetc  v.  Disconto  Cesellschaft  [1915]  L.  T. 
K.  B.  281. 

**/n  re  Bamed's  Banking  Co.  (1870)  39  L.  J.  Ch.  635;  see  cases  cited  supra, 
footnote  32. 

^  Ex  parte  Heywood  (In  re  Holmes)  (1815)  2  Rose  355;  Williams  v.  Everett 
(1811)  14  East  582;  Grant  v.  Austen  (1816)  3  Price  58;  Stewart  v.  Fry  (1817)  7 
Taunt.  339;  Yates  v.  Bell  (1820)  3  B.  &  Aid.  643;  Henderson  v.  Rothschild  (1886) 
L.  R.  33  Ch.  D.  459;  Moore  v.  Bushell  (1857)  27  L.  J.  Ex.  3. 

''Hill  V.  Smith  (1844)  12  M.  &  W.  617;  Leete  v.  Disconto  Cesellschaft  [1915] 
L.  J.  K.  B.  281. 

"^  Leete  v.  Disconto  Cesellschaft  [1915]  L.  J.  K.  B.  281. 

''  Matter  of  LeBlanc  (1878)  14  Hun  8,  aflfd.  75  N.  Y.  598;  City  of  Miami  v. 
ShtUts  (1910)  59  Fla.  462,  51  So.  929;  People  v.  City  Bk.  (1884)  96  N.  Y.  32;  C^itler 
V.  American  Exch.  Bk.  (1889)  113  N.  Y.  593,  21  N.  E.  593;  Strauss  v.  Tradesmen's 
Nat.  Bk.  (1890)  122  N.  Y.  379,  25  N.  E.  372;  Stein  v.  Kemp  (1916)  132  Minn.  44, 
155  N.  W.  1052;  McBride  v.  American  Ry.  &  L.  Co.  (1910)  60  Tex.  Civ.  App.  226, 
127  S.  W.  229;  Wagner  v.  Bank  (1909)  122  Tenn.  164,  122  S.  W.  245;  Banco 
Minero  v.  Ross  (Tex.  Civ.  App.  1911)  138  S.  W.  224,  (semble);  Carlson  v.  Kies 
(1913)  75  Wash.  171,  134  Pac.  808;  Covey  v.  Cannon  (1912)  104  Ark.  550,  149  S.  W. 
514;   Calhoun  v.  Sharkey   (1915)   120  Ark.  616,  180  S.  W.  216;  Ryan  v.  Phillips 
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that  the  person  entitled  to  the  credit  is  a  preferred  creditor  who  may 
claim,  priority  of  payment  over  general  creditors.  2'  And  in  a  number 
of  instances  a  banker,  where  an  individual,  on  failing  to  effect  the  pay- 
ment to  the  payee  has  been  held  guilty  of  embezzlement  ^*  or  of  larceny 
under  those  modern  statutes  which  are  broad  enough  to  embrace  em- 
bezzlement. ^^  He  is  also  subject  to  civil  arrest  where  that  process,  as 
in  New  York,  is  applicable  in  the  case  of  a  breach  of  the  fiduciary  ob- 
ligation. ^^  There  can,  of  course,  be  no  question  but  that  a  fiduciary 
of  moneys  who  appropriates  those  moneys  to  his  own  use  is  guilty  of 
embezzlement.  But  to  hold  that  a  banker  receiving  money  before  his 
known  insolvency,  for  transmission  in  the  ordinary  course  of  the  bank- 
ing business  is  guilty  of  larceny  merely  because  of  his  failure  to  per- 
form his  undertaking  or  because  he  has  placed  the  moneys  thus  received 
with  his  general  funds  and  used  them  as  such,  would  seem  to  be  tanta- 
mount to  holding  that  a  banker  who  fails  to  pay  his  general  depositors 
or  who  uses  general  deposits  in  his  banking  business  is  guilty  of  larceny. 
Criminal  liability  necessarily  follows  if  the  deposit  is  received  in  a 
fiduciary  capacity.  But  there  is  no  basis  for  the  inference  that  it  is  so 
received  if  there  is  no  stipulation  that  the  moneys  are  to  be  held  any 
differently  than  other  funds  deposited  with  the  banker  and  upon  his  credit. 

In  People  ex  rel.  Zotti  v.  Flynn  *'  moneys  deposited  with  a  banker 
as  the  court  stated,  to  be  "forwarded,"  or  as  the  banker's  receipt  stated, 
to  be  "sent"  to  a  foreign  country  payable  in  the  money  of  the  foreign 
country  were  held  to  be  a  special  deposit  and  the  court  upheld  a  con- 
viction of  larceny  for  the  misappropriation  of  it,  on  proof  that  the  banker 
had  not  effected  the  foreign  payment  in  accordance  with  his  undertaking. 
It  was  obvious  in  this  case  that  the  only  way  in  which  the  payment  could 
be  effected  was  by  the  usual  operations  of  exchange,  since  the  dollars 
received  by  the  banker  in  New  York  would  not  produce  kronen  in  Aus- 
tria, the  place  of  payment,  without  the  establishment  of  a  credit  in 
kronen,  and  it  was  equally  obvious  that  the  deposit  of  dollars,  even  if 
physically  transported  to  Austria  could  not  be  used  there  for  the  estab- 
lishment of  such  a  credit.  It  is  difficult,  therefore,  to  interpret  the  under- 
taking of  the  banker  in  that  case  as  being  anything  more  than  a  con- 
tractual obligation  to  procure  a  foreign  credit  for  the  depositor  by  the 
usual  methods  of  exchange. 

(1896)  3  Kan.  App.  704,  44  Pac.  909;  Shopert  v.  Ind.  Nat.  Bk.  (1908)  41  Ind.  App. 
474,  83  N.  E.  515;  American  Exch.  Bk  v.  Loretta  etc.  Co.  (1897)  165  111.  103,  46  N. 
E.  202;  Montaau  v.  Pacific  Bk.  (C  C.  1897)  81  Fed.  602;  Titlow  v.  Sundquist  (C. 
C.  A.  1916)  234  Fed.  613;  Massey  v.  Fisher  (C.  C.  1894)  62  Fed.  958;  Anderson  v. 
Pacific  Bk.  (1896)  112  Cal.  598,  44  Pac.  1063;  Woodhouse  v.  Crandall  (1902)  197 
111.  104,  64  N.  E.  292;  Peak  v.  Ellicott  (1883)  30  Kan.  156,  1  Pac.  499. 

"*  .See  cases  cited  supra,  footnote  37.  ''*  See  State  v.  Grills  (1912)  35  R.  I.  70,  85 
Atl.  281;  but  cf.  Commonu-ealth  v.  Stone  (1912)  48  Pa.  Sup.  Ct.  210. 

""  People  ex  rel.  Zotti  v.  Phnn   (1909)  135  App.  Div.  276,  120  N.  Y.  Supp.  511. 

*^  Johnson  v.  Whitman  (1871)  10  Abb.  Pr.  N.  S.  111. 

"  (1909)  135  App.  Div.  276,  120  N.  Y.  Supp.  511. 
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The  courts  in  New  Jersey  have  recently  recognized  that  such  a 
transaction,  where  the  banker  on  receipt  of  United  States  currency  un- 
dertook to  "remit"  to  a  foreign  country,  payment  to  be  made  in  foreign 
money,  was  not  an  undertaking  to  transport  physically  the  American 
money  or  to  deliver  foreign  money  but  was  a  contractual  obligation  to 
secure  credit  for  its  depositor  in  a  foreign  country,  *3  Nor  is  a  deposit 
like  that  in  People  ex  rel.  Zotti  v.  Plynn  a  fiduciary  or  trust  deposit  be- 
cause it  was  contemplated  that  the  banker  would  keep  the  money  as 
an  identifiable  res,  held  subject  to  a  fiduciary  or  quasi-trust  obligation  until 
the  foreign  credit  was  established,  both  because  such  an  undertaking  on 
the  banker's  part  was  not  stipulated  for,  and  because  it  is  contrary  to  es- 
tablished banking  practice.  This  is  the  effect  of  the  recent  decision  in 
the  New  York  Court  of  Appeals  in  Legniti  v.  Mechanics  etc.  Bank  ** 
to  which  further  reference  will  be  made. 

The  doctrine  that  money  deposited  with  a  bank  for  a  special  pur- 
pose is  a  fiduciary  deposit,  has  been  carried  to  extreme  lengths  in  this 
country  in  those  cases  where  no  specific  money  was  ever  paid  to  the 
bank,  the  customer  merely  giving  or  procuring  a  credit  in  account  in 
favor  of  the  bank  upon  the  banker's  undertaking  to  effect  payment  at 
a  distant  point.  Here  there  is  no  specific  deposit.  The  transaction  results 
only  in  a  credit  appearing  on  the  books  of  the  bank,  there  being 
at  no  point  of  time  any  specific  money  or  other  res  paid  to  or  set 
apart  or  held  by  the  bank  for  account  of  the  customer.  Even  if  there 
were  an  executory  undertaking  of  the  bank  to  become  a  fiduciary  by 
setting  apart  such  specific  sum,  such  a  relationship  is  not  established 
until  there  is  some  actual  setting  apart  or  segregation  of  the  money 
or  some  other  res  as  the  subject  matter  of  the  fiduciary  relationship.  '*^ 

Nevertheless  in  Montagu  v.  Pacific  Bank  *^  it  was  held  that  under 
such  circumstances  the  customer  was  entitled  to  make  claim  against  the 
receiver  of  the  bank  in  priority  to  general  creditors,  thus  holding  in 
effect  that  the  beneficiary  of  a  trust  contracted  to  be  established  could 
claim  in  priority  to  creditors  although  there  had  never  been  any  trust  res 
set  apart  for  the  customer. 

In  State  v.  Grills,  ^"^  it  was  held  that  the  banker  by  failing  to  eflfect 
the  transfer  was  guilty  of  embezzlement  of  a  "special  deposit,"  which 
in  fact  had  never  existed  in  any  form  except  that  of  a  credit  on  the 
books  of   the  banker.     That  the  bank  could  not  become  fiduciary   or 

*'Katcher  v.  American  Exp.  Co.  (N.  J.  Law  1920)  109  Atl.  741. 

"(1921)  230  N.  Y.  415. 

*^Bayor  v.  American  Trust  etc.  Bk.  (1895)  157  III.  62,  41  N.  E.  622;  People  v. 
Merchants  etc.  Bk.  (1879)  78  N.  Y.  269;  In  re  Mutual  Fund  etc.  Bk.  (D.  C.  1876) 
Fed.  Cas.  No.  9976;  see  Commonwealfh  v.  Stone  (1912)  48  Pa.  Sup.  Ct.  210. 

**  (C.  C.  1897)  81  Fed.  602;  see  also  Titlow  v.  Sundquist  (C.  C.  A.  1916)  234 
Fed.  613;  Cutler  v.  American  Ex.  Nat.  Bk.  (1889)  113  N.  Y.  593,  21  N.  E.  710; 
cf.  Moreland  v.  Brown  (C.  C.  A.  1898)  86  Fed.  257. 

"  (1912)  35  R.  I.  70,  85  Atl.  281;  see  Commonwealth  v.  Stone  (1912)  48  Pa. 
Sup.  Ct.  210. 
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trustee  of  its  own  obligation  to  the  customer  or  commit  larceny  of  it 
would  seem  not  to  be  an  arguable  proposition.  *^ 

A  few  courts  have  reached  the  conclusion  that  deposits  of  funds  with 
a  banker  for  transmission,  in  the  absence  of  an  express  stipulation,  create 
only  contractual  obligations,  ^^  but  if  the  money  is  deposited  "in  trust"  or 
"to  the  use"  of  another  or  under  such  circumstances  as  to  indicate  clearly 
that  the  moneys  deposited  are  to  be  kept  apart  from  the  general  funds 
of  the  bank  and  held  for  account  of  the  depositor,  effect  is  given  to  the 
expressed  intention.  ^^  But  even  in  those  states  committed  to  the  doc- 
trine that  a  deposit  for  a  special  purpose  is  a  fiduciary  or  quasi-trust 
deposit,  there  has  been  of  late,  in  cases  relating  to  foreign  exchange,  a 
tendency  to  recognize  the  rule  that  a  deposit  of  money  with  a  banker  for 
transmission  creates  a  contractual  rather  than  a  fiduciary  obligation,  as 
conforming  most  accurately  to  established  banking  practice  and  conse- 
quently to  the  objectively  established  intention  of  the  parties. 

In  Strohmeyer  v.  Guaranty  Trust  Company  ^^  which  was  an  action 
brought  upon  contract  for  failure  to  transmit  funds  by  foreign  exchange, 
the  court,  in  ordering  a  new  trial,  laid  down  the  rule  that  the  liabiHty 
assumed  was  contractual.    The  court  said: 

"Technically  speaking,  there  is  a  marked  distinction  between  issuing 
a  draft,  or  traveler's  check,  or  transferring  money  by  cable  and  receiv- 
ing money  for  actual  transmission.  (Musco  v.  United  Surety  Company, 
132  App.  Div.  300).  The  very  term  'cable  transfer'  precludes  the  idea 
that  an  actual  transmission  of  money  is  contemplated.     What  the  seller 

**  See  cases  cited  supra,  footnote  45. 

*/«  re  Hosie  (1872)  7  N.  B.  R.  601 ;  Bank  of  Blackwell  v.  Dean  (1900)  9  Okla. 
626,  60  Pac.  226;  Butcher  v.  Butler  (1908)  134  Mo.  App.  61,  114  S.  W.  564;  Missouri 
etc.  Ry.  Co.  v.  Continental  Nat.  Bk.  (1908)  212  Mo.  505,  111  S.  W.  574;  see  Moore 
V.  Meyer  (1876)  57  Ala.  20;  Schofield  Mfg.  Co.  v.  Cochran  (1904)  119  Ga. 
901,  47  S.  E.  2C8;  Fort  v.  First  Xat.  Pk.  ( 1909)  82  S.  C.  427,  64  S.  E.  405;  Cabrera 
V.  Thannhauser  &  Co.  (Cal.  1920)  192  Pac.  45.  In  Butcher  v.  Butler,  supra,  the 
court  said  at  page  67: 

"There  is  nothing  in  the  evidence  to  show  that  the  particular  $2(XX)  placed  to  the 
trust  fund  account  was  to  be  kept  separate  and  apart  from  the  other  funds  in  the 
bank.  It  was  not  segregated  but  was  treated  by  the  officers  of  the  bank  as  was 
the  money  received  by  depositors."  And  at  page  68 :  "The  trade  of  a  banker  is  to 
receive  money  and  use  it  for  profit.  He  is  guilty  of  no  breach  of  trust  or  impro- 
prietj'  in  thus  employing  the  funds  coming  into  his  custody  from  general  depositors 
and  his  relation  to  them  in  no  sense  is  to  be  treated  as  that  of  trustee  and  cestui  que 
trust,  but  is  that  of  debtor  and  creditor."  And  at  page  69 :  "In  the  absence  of 
proof  to  the  contrary  a  deposit  is  presumed  to  be  general  and  it  devolves  on  the 
party  who  claims  it  is  not  to  show  that  it  was  received  bj'  the  bank  with  the  agree- 
ment expressed  or  clearly  implied  that  it  should  be  kept  separate  from  other  funds 
of  the  bank  and  the  identical  money  returned  to  the  depositor." 

"It  is  the  custom  of  banks  upon  receiving  money  for  a  specific  purpose,  as  to 
pay  a  note,  to  mingle  the  funds  with  their  own,  and  to  pay  the  note  at  the  proper 
time,  just  as  they  would  a  check;  the  funds  are  not  kept  separate.  There  is  no 
practical  difference  between  such  a  deposit  and  a  general  deposit,  and  it  seems  clear 
that  the  bank  should  be  held  to  the  same  liability  as  for  a  general  deposit."  Morse, 
op.  cit.  §  210. 

"  supra,  footnote  9. 

"  (1916)  172  App.  Div.  16,  157  N.  Y.  Supp.  955;  see  Atlantic  Communication  Co. 
V.  Zimmerman  (1918)  182  App.  Div.  862,  170  N.  Y.  Supp.  275;  Oshinsky  v.  Taylor 
(1918)  172  N.  Y.  Supp.  231;  Equitable  Trust  Co.  v.  Keene  (1920)  111  Misc.  544, 
183  N.  Y.  Supp.  699. 
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of  a  cable  transfer  does  is  to  sell  a  sum  of  money,  or  a  credit  for  a  sum 
of  money,  payable  at  the  place  indicated  in  the  contract.  What  the  buyer 
does  is  to  purchase  a  credit  available  at  such  place  .    .    .    ." 

And  in  Legniti  v.  Mechanics  etc.  Bank,^^  the  plaintiff  paid  to  Roloj^^ne-i 
&  Company,  private  bankers,  a  sum  of  money  upon  their  undertaking 
to  transfer  by  cable  the  equivalent  in  lire  to  the  plaintiff's  credit  with 
his  bank  in  Italy.  Bolognesi  &  Company  deposited  this  money  in  their 
general  bank  account  with  the  defendant  and  immediately  thereafter 
failed  and  were  adjudicated  bankrupts.  The  plaintiff  sought  to  impress 
a  trust  on  the  Bolognesi  bank  account  with  the  defendant,  on  the  theory 
that  the  deposit  made  with  Bolognesi  was  special  and  was  received  by  them 
in  a  fiduciary  or  quasi-trust  capacity  and  that  the  deposit  could  be  traced 
as  a  trust  fund  into  Bolognesi  &  Company's  bank  account  with  defend- 
ant. The  court  held  for  the  defendant  on  the  ground  that  the  deposit 
was  general  and  that  the  obligation  created  was  purely  contractual  in- 
volving no  fiduciary  or  trust  relationship.  The  court  rested  its  con- 
clusion on  its  interpretation  of  the  course  of  business  as  one  involving  the 
"purchase"  of  foreign  exchange  which  was  a  mere  credit  obligation  the 
contractual  right  to  which  was  acquired  by  the  plaintiff  on  depositing  his 
money  with  the  banker. 

In  Katcher  v.  American  Express  Company  ''^  the  New  Jersey  court 
of  last  resort  held  on  similar  reasoning  that  the  obligation  of  the  banker 
was  contractual ;  that  the  proper  action  where  the  banker  had  not  car- 
ried out  his  undertaking  was  in  special  assumpsit,  and  not  money  had 
and  receifed,  the  duty  of  the  banker  being  to  use  due  cai"e  and  despatch 
to  procure  the  exchange  in  the  customary  manner. 

Although  the  reason  for  holding  the  banker's  obligation  to  be  con- 
tractual in  the  case  of  foreign  exchange  transactions  is  perhaps  more 
obvious  than  in  the  case  of  transmission  of  funds  from  a  debtor  to  a  cred- 
itor where  no  foreign  exchange  element  is  involved,  the  two  transaction? 
do  not  differ  in  any  essential  element,  where  the  actual  transaction  of  the 
identical  money  deposited  is  not  contemplated.  In  either  case  the  trans- 
mission of  funds  may  be  made  effective  by  the  banker,  by  the  extension 
of  his  own  credit  in  favor  of  the  payee  or  by  his  acquisition  of  a  credit 
with  another  bank  in  favor  of  the  payee,  the  banker  receiving  in  exchange 
the  money  deposited  for  the  undertaking  which  he  mingles  with  his  general 
funds  and  uses  as  his  own. 

In  the  Legniti  case  the  precise  question  was  whether  the  money  re- 
ceived by  the  banker  for  the  "purchase"  of  foreign  exchange  and  before 
any  "exchange"  or  credit  had  in  fact  been  procured  by  the  banker  for  the 
depositor  was  a  quasi-trust  fund,  or  whether  the  banker  was  subject  to  a 
mere  contractual  obligation?  The  court  decided  that  the  latter  was  the 
case.     It  is  a  violent  assumption  that,  of  two  cases  of  transmission  of 

"  (1921)  230  N.  Y.  415.  "  (N.  J.  Law  1920)  109  Atl.  741. 
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funds  otherwise  identical  in  their  facts,  the  banker,  in  the  one  in  which 
money  is  to  be  paid  in  Paris,  is  a  mere  contractor  whereas  in  the  one  in 
which  the  payment  is  to  be  made  in  the  same  or  a  nearby  city  he  becomes  a 
fiduciary  of  the  funds  received  and  remains  such  until  the  payment  is 
effected.  Nor  should  the  particular  form  of  the  instructions  to  the  banker 
be  material  if  it  is  clear  that  what  is  intended  is  not  a  physical  transmis- 
sion of  the  money  deposited  but  that  the  banker  is  free  to  effect  a  pay- 
ment either  from  the  general  funds  or  by  establishing  a  credit  in  favor  of 
the  payee. 

In  the  Legniti  case  the  court  said : 

**There  is  a  marked  distinction  between  these  transactions  which  I 
have  just  described  and  a  direction  to  a  bank  or  other  person  to  transmit  a 
certain  specific  sum  of  money  to  a  person  abroad.  In  such  cases  the  bank 
or  transmitter  is  the  agent  of  the  person  paying  the  money,  and  until 
the  money  is  sent  holds  it  as  agent  or  trustee  for  the  owner.  Such  were 
the  cases  of  Musco  v.  United  Surety  Company  (132  App.  Div.,  300) 
and  People  ex  rel.  Zotti  v.  Flynn  (135  App.  Div.,  276).  In  these  latter 
transactions  the  intention  of  the  payer  is  that  the  money  he  gives  to  his 
agent  shall  be  sent  abroad.  It  is  the  amount  which  he  gives  that  is  to  be 
transmitted.  How  it  is  sent  may  be  immaterial  to  him.  If  there  be  time, 
currency  might  be  purchased  and  sent.  If  not,  it  may  be  transmitted  in 
any  form  recognized  in  financial  circles.  It  is  not  at  all  necessary  that  the 
sender  or  agent  have  credit  in  the  place  to  which  the  money  is  to  be 
sent.  On  the  other  hand,  in  the  contract  lor  credit  it  is  not  a  specific 
sum  which  is  to  be  sent  but  rather  a  specific  credit  which  is  to  be  pur- 
chased.    .     .     .** 

It  is  believed  that  the  method  of  transmission  which  is  in  fact  con- 
sented to  by  the  depositor  is  vital  in  determining  the  duty  of  the  banker. 
If  the  banker  may  discharge  his  obligation  by  transmitting  the  fund  "in 
any  form  recognized  in  financial  circles"  it  is  obvious  that  his  obligation 
was  precisely  that  of  the  banker  in  the  Legniti  case  since  he  is  free  to  dis- 
charge it  by  establishing  a  foreign  credit.  It  is  difficult  to  see,  therefore, 
how  the  instructions  to  "send''  or  to  "remit"  or  to  "pay"  funds  to  a  third 
person  impose  any  greater  duty  with  reference  to  the  money  received  by 
a  banker  than  in  the  case  where  his  undertaking  is  expressly  to  procure 
exchange,  if  it  be  admitted  that  in  either  case  the  banker's  obligation  may 
be  discharged  by  his  procuring  the  necessary  exchange  or  credit.  The 
banker  may  of  course  by  his  contract  vary  his  liability  by  guaranteeing 
the  payment  instead  of  undertaking  merely  to  use  due  care  and  despatch 
in  procuring  exchange  but  the  liability  is  still  contractual,  not  fiduciary. 
Xor  is  the  nature  of  the  banker's  liability  determined  by  referring  to  him 
as  the  "agent"  of  the  depositor.  An  agent  may  assume  either  a  contractual 
or  a  fiduciary  liability  with  respect  to  money  paid  to  him  by  the  principal. 
The  question  is  which  kind  of  a  duty  did  he  assume,  a  question  which 
can  be  answered  only  by  inquiring  as  to  the  intention  of  the  parties  as 
evidenced  by  their  acts  interpreted  in  the  light  of  the  customary  method 
of  transacting  business. 
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The  great  volume  of  litigation  which  has  sprung  from  this  simple 
banking  transaction  in  the  United  States  as  contrasted  with  the  English 
experience  can  only  be  attributable  to  the  disposition  of  the  courts  in  this 
country  to  impose  on  an  important  class  of  business  transactions,  a  rule 
of  law  which  does  not  conform  to  established  business  practice,  and  is  not 
adapted  to  the  economic  needs  of  the  business  community. 

The  recent  decision  of  the  courts  of  New  York  and  New  Jersey 
in  the  case  of  foreign  exchange  holding  that  the  obligation  of  the  banker 
is  contractual  only,  evidence  a  more  just  appreciation  and  exact  appraisal 
of  the  importance  of  the  method  of  conducting  the  banking  business  in 
determining  what  the  undertaking  of  the  banker  is.  The  principle  of  de- 
cision in  those  cases  ought  to  be  extended  and  applied  generally  to  those 
cases  where  bankers  undertake  to  effect  payments  of  money  for  account 
of  their  customers  in  the  ordinary  course  of  the  banking  business  whether 
the  exchange  element  is  present  or  not. 

The  extension  of  the  rule  in  the  Legniti  case  generally  to  all  cases 
of  deposits  of  funds  with  a  banker  for  transmission  where  there  is  no 
stipulation  that  the  banker  shall  keep  the  deposit  segregated  as  a  trust 
fund,  would  not  in  any  way  limit  the  application  of  the  rule  that,  when 
property  other  than  current  funds  is  received  by  the  banker  for  account 
of  his  customer,  it  is  to  be  treated  legally  as  a  quasi-trust  fund.  We 
have  already  seen  that  paper  entrusted  to  a  banker  for  collection  is  so  held 
by  him,*^*  although  he  is  treated  as  only  a  debtor  for  the  proceeds  when 
collected.'*^  Bankers  do  not  customarily  use  such  property  in  their  gen- 
eral business  as  bankers  hence  there  is  no  custom  or  practice  to  rebut  the 
common  law  presumption  that  such  property  is  received  in  a  fiduciary 
capacity. 

The  same  rule  may  be  applied  without  practical  inconvenience  when 
funds  are  to  be  transmitted  through  bankers.  Treating  the  banker  as 
owner  of  the  funds  deposited  for  transmission  and  his  obligation  as  con- 
tractual, when  he  has  once  acquired  a  credit  for  transmitting  the  funds, 
any  right  which  the  banker  thus  acquires  against  his  correspondent  specifi- 
cally for  the  purpose  of  effecting  the  transfer  may  be  treated  as  a  quasi- 
trust  fund  held  for  the  benefit  of  his  customer.  In  the  Legniti  case  the 
banker  failed  before  he  had  taken  any  steps  to  procure  the  credit  pursu- 
ant to  his  contractual  obligation.  Had  he  actually  acquired  the  credit  and 
specifically  appropriated  it  or  a  part  of  it  to  his  undertaking  for  account 
of  the  plaintiff,  a  very  different  situation  would  have  arisen  and  one  on 
which  the  plaintiff  might  properly  have  based  a  claim  that  the  credit  so 
far  as  it  was  an  enforceable  one  was  held  by  the  banker  in  a  fiduciary 
capacity  for  the  plaintiff.  This  was  the  holding  in  Farley  v.  Turner,'^^ 
where  the  banker  had  established  a  credit  with  his  correspondent  and  in- 
structed his  correspondent  to  pay  the  third  person.    Thereafter  the  bank 

**  Supra,  footnote  28.  ^  Supra,  footnote  30. 

"(1857)  26  L.  J.  Ch.  710. 
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topped  payment.  The  credit  was  cancelled  and  the  proceeds  of  the  credit 
i^ere  received  by  one  of  the  bankers  who  was  liquidating  the  business.  It 
^as  held  that  the  money  thus  received  was  a  quasi-trust  fund,^'  although 
the  English  courts  hold  that  the  money  when  deposited  with  the  banker 
for  transmission,  does  not  constitute  such  a  fund,  the  bank  being  a  general 
debtor.  In  a  few  cases  a  similar  result  has  been  reached  on  similar  rea- 
soning.''»8  ^^d  in  others  involving  a  similar  transaction  this  result  has 
been  properly  reached,  although  the  court  placed  its  decision  on  the  ground 
that  the  money  when  deposited  constituted  a  quasi-trust  fund.** 

In  this  connection  it  is  to  be  noted  that  not  infrequently  judicial  de- 
cisions have  been  rested  avowedly  upon  the  doctrine  that  money  deposited 
with  a  banker  for  transmission  constituted  a  special  deposit  although  such 
decisions  might  be  upheld  on  other  and  more  satisfactory  grounds. 

Thus  money  procured  to  be  paid  to  the  banker  for  transmission,  by 
his  fraudulent  concealment,  was  held  to  be  a  special  deposit  entitling  the 
depositor  to  priority  to  general  creditors,®*  although  the  fraudulent  con- 
cealment would  in  itself  be  a  sufficient  ground  for  imposing  a  trust  on 
the  funds  in  the  hands  of  the  banker  when  received. 

In  Cutler  v.  American  Ex.  Bank,^^  the  plaintiff,  a  depositor,  requested 
the  defendant,  his  banker,  to  remit  $500  to  H  in  Leadville,  Colo.  The 
defendant  credited  its  correspondent  in  Leadville  and  charged  the  plain- 
tiff's account  with  the  $500  and  instructed  the  Leadville  bank  to  pay  H. 
The  correspondent  failed  before  payment  to  H.  The  plaintiff  was  allowed 
to  recover  from  the  defendant  banker  on  the  theory  that  a  special  deposit 
was  involved  in  the  transaction.  Although  obviously  the  only  trust  res 
was  the  claim  of  the  defendant  against  the  insolvent  Leadville  bank,  the 
plaintiff  was  nevertheless  allowed  to  recover  his  claim  in  full.  The  same 
result  would  have  been  reached  had  the  deposit  been  deemed  general,  and 
had  the  defendant  been  deemed  the  guarantor  of  the  solvency  of  the 
sub-agent,  which  is  the  settled  rule  in  New  York  in  the  case  of  banking 
agents  to  collect. 

L'pon  equitable  principles  a  fiduciary  cannot  assert  a  counter-claim 
against  his  principal  as  an  offset  to  the  duty  which  the  fiduciary  owes 

"  That  a  bank  receiving  money  for  account  of  its  customers  after  its  known  in- 
solvency is  a  fiduciary  of  the  money  is  the  general  rule ;  see  Scott,  op.  cit.  68n.  Far- 
ley V.  Turner  was  distinguished  from  the  case  of  deposits  of  funds  to  be  trans- 
mitted before  anv  credit  is  established ;  cf.  Lord  Romilly,  M.  R.,  in  In  re  Earned' s 
Banking  Co.  (1870)  39  L.  J.  Ch.  635. 

"See  St.  Louis  v.  Johnson  (C.  C.  1879)  5  Dill.  241;  Levi  v.  National  Bk.  etc. 
(C.  C.  1878)  5  Dill.  104;  Moreland  v.  Brown  (C.  C.  A.  1898)  86  Fed.  257. 

^Moreland  v.  Broxvn  (C.  C.  A.  1898)  86  Fed.  257;  Cutler  v.  American  Exch. 
Bk.  (1889)  113  N.  Y.  593,  21  N.  E.  710. 

''People  V.  City  Bk.  (1884)  96  N.  Y.  Z2. 

"  (1889)  113  N.  Y.  593,  21  N.  E.  710;  see  supra,  footnote  29;  Lihhy  v.  Hopkins 
(1881)  104  U.  S.  303,  a  case  where  a  debtor  owing  a  secured  and  an  unsecured  debt 
was  held  to  have  the  right  to  apply  a  pa>-ment  on  the  secured  claim  on  the  ground 
that  the  deposit  with  the  creditor  banker  was  for  that  purpose.  The  same  result 
would  have  been  reached  by  the  application  of  the  rule  that  the  debtor  may  apply 
his  payments  to  any  one  of  several  debts  owed  to  the  same  creditor. 
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his  principal.  ^^  Frequently  the  courts  have  invoked  the  special  deposit 
doctrine  in  order  to  avoid  the  assertion  of  the  banker's  lien  by  the  banker 
against  the  person  entitled  to  the  deposit.^^  The  English  courts,  however, 
which  treat  the  deposit  for  transmission  as  a  general  deposit  and  the 
banker's  obligation  as  contractual,  have  found  no  difficulty  in  denying 
the  banker's  lien  on  principles  of  contract.®* 

Not  only  should  the  depositor  be  entitled  to  damages  for  breach  of 
the  banker's  contract  but  the  banker's  undertaking  should  be  deemed  a 
waiver  of  his  lien  or  right  of  counter-claim,  which  the  court  may  make 
effective  by  allowing  the  full  recovery  by  the  depositor.  In  several  cases 
the  courts  have  taken  that  view.^'^ 

Where  money  is  deposited  for  transmission,  does  the  payee  acquire 
any  rights  before  actual  payment  to  him?  As  we  have  already  seen, 
through  the  device  of  bailment,  fiduciary  relationship  or  trust,  the  right 
to  sue  may  be  vested  in  the  third  person  to  whom  funds  are  to  be  trans- 
mitted, as  soon  as  the  money  is  deposited  with  the  banker  if  that  is  the 
actual  intention  of  the  parties.  Where,  however,  the  banker  is  acting 
for  the  depositor,  the  inference  is,  where  the  deposit  is  deemed  to  be 
special,  that  the  bank  is  a  fiduciary  for  the  depositor  and  not  the  payee, 
and  that  the  depositor  may  reclaim  the  deposit  at  any  time  before  pay- 
ment to  the  principal.®* 

When  the  obligation  of  the  banker  is  deemed  contractual,  rights  are 
conferred  on  the  payee  only  in  those  jurisdictions  where  a  third  party 

"Morris  v.  IVindsor  Trust  Co.  (1914)  213  N.  Y.  27,  106  N.  E.  753;  Britten  v. 
Ferrin  (1902)  171  N.  Y.  235,  63  N.  E.  954. 

*"  Goldstein  v.  Union  Nat.  Bk.  (1919)  109  Tex.  555,  216  S.  W.  409;  Continental 
Trust  Co.  V.  Chicago  Title  Co.  (C.  C.  A.  1912)  199  Fed.  704,  reversed  on  other 
grounds   (1913)  229  U.  S.  435,  33  Sup.  Ct.  829;  Wagner  v.  Citizens'  Bk.  etc.  Co. 

(1909)  122  Tenn.  164,  122  S.  W.  245;  Straus  v.  Tradesmen's  Nat.  Bk.  (1890)  122  N. 
Y.  379,  25  N.  E.  372;  cf.  Western  Tie  etc.  Co.  v.  Brown  (1905)  196  U.  S.  502,  25 
Sup.  Ct.  339;  Libby  v.  Hopkins  (1881)  104  U.  S.  303;  but  see  Drovers'  Nat.  Bk.  v. 
O'Hare  (1887)  119  111.  646.  10  N.  E.  360;  Union  etc.  Bk.  v.  Dumond  (1894)  150  111. 
501,  515,  37  N.  E.  863,  where  the  court  thought  the  fiduciary  obligation  was  to  the 
payee. 

"^Hill  V.  Smith  (1844)  12  M.  &  W.  *618;  Bradford  Old  Bk.  v.  Sutcliffe  [1918] 
2  K.  B.  833. 

*'Brockmever  v.  Washington  Nat.  Bk.  (1889)  40  Kan.  744,  21  Pac.  300;  Simon- 
ton  V.  First  Nat.  Bk.  etc.  (1877)  24  Minn.  216;  Sandmeyer  v.  DeK.  etc.  Ins.  Co. 
(1891)  2  S.  Dak.  346,  50  N.  W.  353;  Furber  v.  Dane  (1909)  203  Mass.  108,  89  N. 
E.  227;  National  Bk.  etc.  v.  Speight  (1872)  47  N.  Y.  668;  Dolph  v.  Cross  (1911) 
153  Iowa  289,  133  N.  W.  669;  Continental  Trust  Co.  v.  Chicago  Title  Co.  (C.  C.  A. 
1912)  199  Fed.  704;  Smith  v.  Sanborn  State  Bk.  (1910)  147  Iowa  640,  126  N.  W. 
779. 

**  Stein  V.  Kemp  (1916)  132  Minn.  44,  155  N.  W.  1052;  City  of  Miami  v.  Shutts 

(1910)  59  Fla.  462,  51  So.  929;  Mcleod  v.  Evans  (1886)  66  Wis.  401,  28  N.  W.  214; 
Peak  V.  Ellicott  (1881)  30  Kan.  156,  1  Pac.  499;  Levi  v.  National  Bk.  etc.  (C.  C. 
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McBride  v.  American  Ry.  etc.  Co.  (1910)  60  Tex.  Civ.  App.  226,  127  S.  W.  229 
Massev  v.  Fisher  (C.  C.  1894)  62  Fed.  958;  McDonald  v.  American  Nat.  Bk.  (1901) 
25  Mont.  456,  65  Pac.  896. 
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may  sue  on  a  contract  made  for  his  benefit,^^  or  where  the  depositor, 
banker  and  the  payee  mutually  agree  that  the  banker  shall  be  obligated 
exclusively  to  the  payee,  thus  effecting  a  novation.^^  The  English 
courts  hold  consistently  that  when  there  is  no  novation  the  payee  acquires 
no  rights  before  payment,^^  and  this  seems  to  be  the  effect  of  numerous 
American  decisions. "^^ 

It  thus  appears  that  the  rights  which  have  been  so  strentiously  as- 
serted against  bankers  in  American  courts  and  which  it  has  been  thought 
could  be  preserved  only  by  resort  to  the  special  deposit  theory,  may  be 
fully  protected  by  the  English  doctrine  that  the  undertaking  of  the  banker 
is  contractual  only,  except  in  two  respects.  The  person  entitled  to 
the  deposit  in  the  event  of  the  failure  of  the  bank  cannot  under  that  doc- 
trine claim  a  priority  over  other  creditors,  and  the  banker  is  not  under 
that  doctrine  held  to  the  liability  of  a  trustee  or  a  fiduciary.  The  very 
essence  of  the  right  of  priority  over  other  creditors  depends  upon  the 
setting  apart  of  a  particular  fund  for  the  benefit  of  the  depositor.'^^  There 
is  no  basis  for  giving  one  depositor  a  priority  over  another  unless  this  is 
an  essential  part  of  the  transaction.  It  is  of  course  important  that 
bankers  should  be  held  to  a  high  standard  of  accountability  to  their  cus- 
tomers. It  would  seem,  however,  that  this  should  be  accomplished  by  ap- 
propriate legislation  which  should  inure  to  the  benefit  of  depositors 
generally  rather  than  by  the  adoption  of  a  rule  of  law  creating  special 
rights  in  favor  of  a  limited  class  of  customers  on  the  theory  that  they  are 
the  beneficiaries  of  a  quasi-trust  fund  which  never  in  fact  exists  or  is 
intended  to  exist  as  such. 

Harlan  F.  Stonk 
Columbia  Law  School 
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FREE  SPEECH  IN  WAR  TIME^ 

"Free  Speech"  is  a  very  large  and  formidable  title  for  an  afternoon 
talk  to  a  gathering  of  friends  such  as  compose  a  Convocation  audience 
in  March.  But  I  pray  you  not  to  be  disturbed.  I  shall  neither  try  to 
cover  the  entire  subject  after  the  fashion  of  H.  G.  Wells,  striding  with 
seven-league  boots  from  mountain  top  to  mountain  top  of  controversy, 
nor  shall  I  emulate  our  aspiring  candidates  for  the  doctorate  of  philosophy 
by  sifting  exceedingly  fine  all  of  the  soil  in  some  tiny  garden  plot  of  doc- 
trine. And  yet  my  purpose  is  not  without  ambition.  1  wish  to  discuss  a 
narrowly  limited  and  yet  important  phase  of  the  general  subject  of  free 
speech — one  that  occupies  that  twilight  zone  where  constitutional  law  and 
public  opinion  so  often  seem  to  strive  with  each  other  mightily,  amid  the 
mists  of  passion  and  fear  and  misunderstanding.  1  wish  to  discuss  it 
somewhat  as  a  lawyer  must,  and  yet  without  technicalities ;  somewhat  as 
a  statesman  should,  despite  my  obvious  lack  of  qualifications  ;  and  most  of 
all  as  a  problem  for  the  practical  common  sense  of  those  everyday  intel- 
ligent citizens  of  the  Republic,  whose  sober  second  thought  forms  the 
background  of  public  opinion  against  which  our  institutions  function. 

Free  speech  and  a  free  press,  like  freedom  of  the  body,  of  occupation, 
of  contract,  and  of  religious  belief,  have  long  been  proclaimed  as  char- 
acteristic of  American  institutions,  and  have  been  specifically  protected 
in  our  constitutions,  state  and  federal.  The  meaning  of  "liberty"  as  applied 
to  occupation,  contract,  and  the  use  of  property  has  been  the  subject  of 
much  litigation,  and,  by  a  multitude  of  decisions,  certain  lines  have  been 
pricked  out,  which,  though  perhaps  temporarily  and  provisionally,  do 
separate  with  some  present  certainty  and  according  to  a  fair  consensus  of 
informed  opinion  the  receding  domain  of  individuality  from  the  expanding 
empire  of  social  regulation.  Definitions  gradually  worked  out,  like  these, 
in  the  never-ending  conflict  of  social  interests,  and  constantly  obliged  to 
meet  the  tests  of  everyday  life,  are  likely  to  embody  the  practical  wis- 
dom of  their  time  and  adequately  to  supply  its  pragmatic  needs. 

But  the  meaning  of  free  speech  has  enjoyed  no  such  gradual  elabora- 
tion on  the  loom  of  time  and  circumstance.  For  a  brief  period  at  the  end  of 
the  eighteenth  century,  controversy  flamed  up  as  the  expiring  Federalist 
party  enacted  the  Alien  and  Sedition  Laws  of  1798.  ^  Its  authors  were 
doomed  in  any  event  before  the  rising  tide  of  the  JeflFersonian  Democracy, 
but  these  unpopular  laws  furnished  additional  provocation  to  the  opposi- 
tion and  inspired  new  epithets  in  their  vocabulary  of  political  abuse.    This 

*  Convocation  address  delivered  at  the  University  of  Chicago,  March  15,  1921. 
"■  (1798)   1  Stat.  570  and   (1798)   1  Stat.  596,  expired  by  their  own  limitations 
before  March  4,  1801. 
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was  probably  due  far  less  to  any  careful  analysis  and  condemnation  of 
them  upon  permanent  constitutional  and  political  grounds  than  to  the 
general  temper  of  the  times  and  to  a  burning  desire  decisively  to  re- 
pudiate the  Federalists  and  all  their  works.  If  the  echoes  of  their  un- 
popularity have  perhaps  been  mistaken  for  the  clarion  notes  of  a  proclama- 
tion of  unlimited  freedom,  that  is  not  strange  in  view  of  the  constant 
effort  of  political  theories  to  identify  themselves  with  constitutional  prin- 
ciples. At  any  rate,  for  the  next  120  years  the  exigencies  of  American 
life  only  once  produced  any  real  occasion  for  an  interference  with  free 
speech,  and,  for  political  reasons,  this  was  chiefly  dealt  with  very  irregu- 
larly by  the  executive  instead  of  by  Congress  and  the  courts. 

The  American  Civil  War  was  a  contest  that  bitterly  divided  not  only 
the  North  from  the  South  but  large  sections  of  public  opinion  within  the 
border  states  and  some  of  the  middle  western  ones.  There  were  thousands 
of  men  in  the  states  not  in  secession  who  were  opposed  to  the  war,  and 
who  inveighed  against  it  in  terms  that  unquestionably  had  an  effect  upon 
the  morale  of  their  sections  and  discouraged  recruiting.  And  yet  Con- 
gress passed  no  legislation  curbing  disloyal  utterances  in  general,  though 
the  statutes  against  criminal  conspiracies  to  hamper  the  government  were 
strengthened. 

Those  who  have  criticised  the  recent  Espionage  Acts  have  sometimes 
referred  to  the  lack  of  similar  legislation  in  the  Civil  War  as  proof  that 
such  laws  were  unnecessary  and  unwise.  But  there  is  more  than  one 
way  to  skin  a  cat — or,  in  the  more  dignified  language  of  political  science, 
a  powerful  government  in  war  time  can  find  other  means  of  dealing 
with  disloyalty  than  through  the  courts.  During  the  Civil  War  it  was 
deemed  politically  inexpedient  to  legislate  against  disloyal  utterances  in 
general.  In  the  earlier  stages  of  the  contest  Lincoln  earnestly  sought  to 
hold  the  border  slave  states  in  the  Union.  He  was  represented  as  pray- 
ing :  "Oh,  Lord,  we  earnestly  hope  that  Thou  wilt  favor  our  cause,  but  we 
must  have  Kentucky."  Men  not  irreconcilably  of  Southern  sympathies 
were  to  be  won  over,  if  possible,  by  the  methods  of  persuasion.  Many 
utterances  that  in  Massachusetts  would  have  been  treated  as  clearly  in- 
dicative of  disloyalty,  in  Kentucky  were  the  natural  expressions  of  men 
sorely  perplexed  and  reluctant  to  make  a  decision  that  either  way  was 
fraught  with  such  sorrow.  Legislation  applying  to  all  alike  would 
have  been  unjust  and  alienating  to  the  border  state  doubters,  and  would 
have  been  widely  criticized  as  an  illustration  of  the  despotism  so  often 
charged  again  Lincoln  by  his  opponents.  But,  without  the  sanction  of 
legislation,  the  federal  government  arrested  by  the  thousand  men  whom 
it  knew  or  suspected  to  be  dangerous  or  disaffected,  and  confined  them 
without  charges  and  without  trial  in  militan-  prisons  as  long  as  it  saw 
fit— and  public  opinion  generally  acquiesced  in  this  as  a  fairly  necessary 
measure  of  war-time  precaution.     The  number  of  such  executive  arrests 
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has  been  variously  estimated  up  to  as  liigli  as  38,000.  The  War  De- 
partment records,  confessedly  very  incomplete,  show  over  13,000.  ^  Our 
recent  record  of  about  2.000  prosecutions  under  the  Espionage  Acts,  with 
perhaps  half  as  many  convictions,  compares  very  favorably  with  this,  and 
gives  no  ground  for  saying  that  freedom  of  any  sort  was  more  interfered 
with  in  the  war  with  Germany  than  in  the  war  between  the  states. 

Shortly  after  the  commencement  of  hostilities  between  the  United 
States  and  Germany,  Congress  passed  a  statute  forbidding  certain  kinds 
of  utterances  as  prejudicial  to  the  effective  conduct  of  the  war.  The  follow- 
ing year  this  statute  was  extended  and  strengthened,  the  two  together 
being  known  as  the  Espionage  Acts.  ^  During  the  war  about  2,000  per- 
sons are  said  to  have  been  arrested  for  violation  of  these  acts,  and  per- 
haps 1.000  were  convicted.  •"'  Several  of  the  convictions  were  taken  to  the 
United  States  Supreme  Court,  and  all  portions  of  the  law  involved  in  these 
cases  were  upheld,  although,  as  to  part,  with  some  dissent.® 

The  E.spionage  Acts  and  the  policy  they  represent  have  been  bitterly 
a.ttacked  as  a  violation  of  our  constitutional  guaranties  of  free  speech, 
and  as  an  un-American  departure  from  one  of  our  greatest  political 
traditions.  They  have  been  defended  in  language  equally  strong  and  un- 
discriminating.  The  needs  and  passions  of  war  time  create  an  atmosphere 
unfavorable  to  the  discussion  of  such  questions  with  a  calmness  likely  to 
lead  to  judgments  of  permanent  value.  Two  years  after  the  cessation  of 
armed  conflict  we  can  do  better;  and  so  let  us  then,  in  the  light  of  com- 
mon sense  and  without  technicalities,  examine  this  doctrine  of  free  speech, 
which,  like  all  doctrines  that  seek  to  limit  the  desires  and  actions  of  men, 
receives  such  diverse  interpretations. 

And  first  let  us  consider  what  are  the  purposes  for  which  free  speech 
is  conceived  to  exist  and  to  be  worthy  of  protection  against  the  will  of 
governments  and  of  hostile  majorities.  Doubtless  it  is  sometimes  imagined 
by  its  ardent  advocates  as  an  abstract  good  in  itself,  directly  beneficial 
to  individuals  as  are  light  and  air.  To  a  limited  extent  this  may  be  true. 
That  is,  the  utterer  of  ideas  may  obtain  a  very  real  satisfaction  from  the 
mere  utterance,  in  relieving  his  feelings — in  "getting  it  out  of  his  sys- 
tem," as  it  were — irrespective  of  its  effects  upon  others.  If  this  were 
the  chief  purpose  or  result  of  free  speech,  there  would  be  little  controversy 
over  the  subject.  Such  personal  gratifications  of  the  utterer  would  be 
largely  a  matter  of  indifference  to  his  neighbors,  and  it  needs  no  very 

•4  Rhodes,  History  of  the  United  States  (1900)  230-32n. 

*(1917)  40  Stat.  219;  (1918)  40  Stat.  553,  U.  S.  Comp.  Stat.  (Supp.  1919) 
§  10212c. 

'Chafee,  Freedom  of  Speech  (1920)   387. 

*Schenck  v.  United  States  (1919)  249  U.  S.  47,  39  Sup.  Ct.  247;  Frohwerk  v. 
Uniifed  States  (1919)  249  U.  S.  204,  39  Sup.  Ct.  249;  Debs  v.  United  States  (1919) 
249  U.  S.  211,  39  Sup.  Ct.  252;  Ahrams  v.  United  States  (1919)  250  U.  S.  616,  40 
Sup.  Ct.  17;  Schaefer  v.  United  States  (1920)  251  U.  S.  466,  40  Sup.  Ct.  259; 
Pierce  v.  United  States  (1920)  252  U.  S.  239,  40  Sup.  Ct.  205;  O'Connelt  v.  United 
States  (1920)  253  U.  S.  142,  40  Sup.  Ct.  444. 
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mature  political  philosophy  to  tolerate  opinions  and  acts  that  are  really 
matters  of  indifference. 

But,  as  an  eminent  judge  has  lately  phrased  it :  "Words  are  not  only 
the  keys  of  persuasion  but  the  triggers  of  action."  "^  Freedom  of 
speech  is  demanded  by  those  who  wish  to  use  it  to  urge  others  to  action, 
and  often  to  momentous  action ;  and  its  restriction  is  advocated  by  those 
who  point  out  the  undesirable  character  of  some  of  the  actions  thus 
urged.  The  real  controversy  is  over  the  desirability  of  the  action  that  it 
is  hoped  or  feared  a  certain  degree  of  free  speech  will  promote.  It  is  but 
to  utter  pale  and  anaemic  words  in  a  world  of  robust  deeds  to  say  that  to 
the  genuine  advocate  of  free  speech  the  ends  of  such  freedom  should  be 
so  far  matters  of  indifference  that  the  urging  of  any  and  all  of  them 
should  be  equally  permissible.  This  has  been  so  well  put  by  Walter  Lipp- 
mann,  himself  generally  accounted  one  of  the  leaders  of  intelligent  radi- 
calism in  America,  that  I  quote  his  words : 

"There  are,  so  far  as  I  can  discover,  no  absolutists  of  liberty ;  I  can 
recall  no  doctrine  of  liberty,  which,  under  the  acid  test,  does  not  become 
contingent  upon  some  other  ideal.  The  goal  is  never  liberty,  btit  liberty 
for  something  or  other.  For  liberty  is  a  condition  under  which  activity 
takes  place,  and  men's  interests  attach  themselves  primarily  to  their  activi- 
ties and  what  is  necessary  to  fulfil  them,  not  to  the  abstract  requirements 
of  any  activity  that  might  be  conceived.     .     .     . 

"There  are  at  the  present  time,  for  instance,  no  more  fervent  cham- 
pions of  liberty  than  the  w-estern  sympathizers  with  the  Russian  Soviet 
government.  Why  is  it  that  they  are  indignant  when  Mr.  Burleson  sup- 
presses a  newspaper  and  complacent  when  Lenin  does  ?  And,  vice  versa, 
why  is  it  that  the  anti-Bolshevist  forces  in  the  world  are  in  favor  of  re- 
stricting constitutional  liberty  as  a  preliminary  to  establishing  genuine 
liberty  in  Russia?  Clearly  the  argument  about  liberty  has  little  actual 
relation  to  the  existence  of  it.  It  is  the  purpose  of  the  social  conflict,  not 
the  freedom  of  opinion,  that  lies  close  to  the  heart  of  the  partisans.  The 
word  liberty  is  a  weapon  and  an  advertisement,  but  certainly  not  an  ideal 
which  transcends  all  special  aims. 

"If  there  were  any  man  who  believed  in  liberty  apart  from  particular 
purposes,  that  man  would  be  a  hermit  contemplating  all  existence  with  a 
hopeful  and  neutral  eye.  For  him,  in  the  last  analysis,  there  could  be 
nothing  worth  resisting,  nothing  particularly  worth  attaining,  nothing 
particularly  worth  defending,  not  even  the  right  of  hermits  to  contem- 
plate existence  with  a  cold  and  neutral  eye.  He  would  be  loyal  simply  to 
the  possibilities  of  the  human  spirit,  even  to  those  possibilities  which  most 
seriously  impair  its  variety  and  its  health.  Xo  such  man  has  yet  counted 
much  in  the  history  of  politics.  For  what  every  theorist  of  liberty  has 
meant  is  that  certain  types  of  behavior  and  classes  of  opinion  hitherto 
regulated  should  be  somewhat  differently  regulated  in  the  future.  What 
each  seems  to  say  is  that  opinion  and  action  should  be  free ;  that  liberty  is 
the  highest  and  most  sacred  interest  of  life.  But  somewhere  each  of  them 
inserts  a  weasel  clause  that  'of  course'  the  freedom  granted  shall  not  be 

'Judge  Learned  Hand  in  Masses  Pub.  Co.  v.  Patten   (D.  C.  1917)   244  Fed. 
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employed  too  destructively.  It  is  this  clause  which  checks  exuberance 
and  reminds  us  that,  in  spite  of  appearances,  we  are  listening  to  finite 
men  pleading  a  special  cause."  ® 

Now,  when  the  First  Amendment  to  the  United  States  Constitution 
provides  that  "Congress  shall  make  no  law  abridging  the  freedom  of  speech 
or  of  the  press,"  what  does  it  mean  in  terms  of  practical  restraint  ? 

In  approaching  this  problem  of  interpretation,  we  may  first  put  out 
of  consideration  certain  obvious  limitations  upon  the  generality  of  all 
guaranties  of  free  speech.  An  occasional  unthinking  malecontent  may 
urge  that  the  only  meaning  not  fraught  with  danger  to  liberty  is  the  literal 
one  that  no  utterance  may  be  forbidden,  no  matter  what  its  intent  or  result ; 
but  in  fact  it  is  nowhere  seriously  argued  by  anyone  whose  opinion  is  en- 
titled to  respect  that  direct  and  intentional  incitations  to  crime  may  not 
be  forbidden  by  the  state.  If  a  state  may  properly  forbid  murder 
or  robbery  or  treason,  it  may  also  punish  those  who  induce  or  counsel 
the  commission  of  such  crimes.  Any  other  view  makes  a  mockery  of 
the  state's  power  to  declare  and  punish  oflFences.  And  what  the  state 
may  do  to  prevent  the  incitement  of  serious  crimes  which  are  universally 
condemned,  it  may  also  do  to  prevent  the  incitement  of  lesser  crimes,  or 
of  those  in  regard  to  the  bad  tendency  of  which  public  opinion  is  divided. 
That  is,  if  the  state  may  punish  John  for  burning  straw  in  an  alley, 
it  may  also  constitutionally  punish  Frank  for  inciting  John  to  do  it, 
though  Frank  did  so  by  speech  or  writing.  And  if,  in  1857,  the  United 
States  could  punish  John  for  helping  a  fugitive  slave  to  escape, "  it  could 
also  punish  Frank  for  inducing  John  to  do  this,  even  though  a  large 
section  of  public  opinion  might  applaud  John  and  condemn  the  Fugitive 
Slave  Law. 

It  will  at  once  be  perceived  how  great  a  concession  against  the 
doctrine  of  any  absolute  right  of  free  speech  are  the  qualifications  just 
made.  Nor  is  that  all  that  must  be  yielded  before  serious  debate  can  be- 
gin. The  state  may  not  only  forbid  the  counseling  of  crimes,  great 
or  small,  but  it  may  forbid  certain  direct  interferences  with  the  free  will  of 
men,  who,  if  left  alone,  might  make  a  choice  beneficial  to  the  objects  of 
the  government,  though  they  are  not  bound  to  do  so.  Thus,  to  illus- 
trate and  contrast  the  two  diflFerent  situations,  in  regard  to  both  of  which 
the  government  may  lawfully  forbid  literal  freedom  of  speech,  the  Draft 
Act  made  evasion  of  the  draft  a  crime.  ^^  Directly  to  urge  or  counsel  an- 
other to  evade  the  draft  could  then  be  made  a  crime,  and  was  so  made.  ^^ 
But  if  a  man  were  not  within  the  draft  age,  it  was  perfectly  lawful  for 
him  not  to  volunteer,  and  he  was  at  liberty  freely  to  decide  what  he  should 

'  (Nov.  1919)    124  Atlantic  Monthly  616-17. 
•  (1850)  9  Stat.  462. 

"(1917)   40  Stat.  80,    (1918)    40  Stat.  884,   (1918)   40  Stat.  955,  U.   S.  Comp. 
Stat.  (Supp.  1919)  §2044e. 

"  (1918)  40  Stat.  553,  U.  S.  Comp.  Stat.  (Supp.  1919)  §  10212c. 
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do,  so  far  as  governmental  coercion  was  concerned.  But  his  neigh- 
bors were  not  allowed  the  same  freedom  in  urging  him  not  to  volunteer. 
This  was  forbidden,  if  intended  to  obstruct  recruiting,  on  the  ground 
that  the  United  States  had  such  an  interest  in  the  freedom  of  its  citizens 
to  choose  to  enlist,  if  they  would,  that  it  could  curtail  the  freedom  of 
opponents  of  its  policies  directly  to  urge  them  not  to  enlist.  Similarly, 
the  United  States  forbade  certain  kinds  of  intentional  interferences  by 
speech  with  the  sale  of  Liberty  bonds,  ^^  although  it  was  not  made  a  crime 
not  to  subscribe  for  them.  Here  again  the  United  States  had  a  sufficiently 
vital  interest  in  the  freedom  of  choice  of  those  who  might  subscribe  to 
enable  it  to  override  the  freedom  of  those  who  might  try  by  speech  to  op- 
pose its  aims  and  to  induce  others  not  to  buy  bonds.  A  similar  principle 
is  well  known  in  the  private  law  of  torts,  where  one  man  often  has  a  legal 
interest  in  preserving  the  freedom  of  choice  of  a  second  man  from  the 
inducements  of  a  third. 

We  see  then.  that,  without  a  violation  of  constitutional  free  speech, 
a  government  may  further  its  policies  either  by  commanding  certain  con- 
duct and  punishing  those  who  disobey  or  who  incite  disobedience ;  or  by 
encouraging  certain  conduct  and  punishing  those  who  directly  seek  to 
discourage  it.  So  much  is  admitted  by  those  advocates  of  free  speech  who 
challenge  their  opponents  at  a  later  stage  in  the  argument. 

Now,  in  practical  life,  and  particularly  in  a  war  that  enlists  cunning  as 
well  as  passion,  what  actually  happens  when  the  lawyers  have  worked 
the  matter  out  to  this  point?  A  certain  number  of  naive  and  downright 
souls  will  express  themselves  with  fearless  candor;  they  will  urge  men 
to  disobey  the  draft  and  not  to  buy  bonds;  and  they  will  promptly  and 
without  a  hitch  in  the  machinery  of  justice  be  convicted  and  sent  to 
prison,  as  an  object  lesson  that  disloyal  frankness  of  that  character  gets 
nowhere  except  to  jail.  Then  follow  their  shrewder  brethren  who  fight 
from  cover.  Instead  of  urging  resistance  to  the  draft,  they  argue  in 
passionate  and  extravagant  language  how  outrageous  and  intolerable  and 
tyrannical  a  draft  law  is,  and  how  unfairly  its  exemptions  are  administer- 
ed;  they  extol  the  virtue  and  firmness  cf  those  who  have  resisted  it,  and 
compare  them  favorably  with  the  worlo's  great  moral  heroes;  they  bit- 
terly and  mendaciously  attack  the  motive's  of  their  opponents ;  and  they 
picture  the  undeniable  risks  of  battle  and  disease  to  the  soldier  in  colors 
as  lurid  and  frightful  as  imagination  can  conceive  them.  They  say  they 
are  only  arguing  to  influence  public  opinion  to  repeal  or  amend  the  draft 
law,  and  that,  so  long  as  they  do  not  directly  counsel  resistance  to  it  as 
it  stands,  they  are  protected  in  whatever  ihey  say  as  political  agitation 
for  its  alteration.  But  in  fact  what  they  say.  and  particularly  the  man- 
ner in  which  they  say  it,  does  induce  in  some  or  many  persons  exactly  the 
same  resistance  to  the  draft  as  if  it  wero  more   directly  urged,   and. 


"  See  supra,  footnote  11. 
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in  probably  seven  or  eight  cases  out  of  ten,  this  is  exactly  what  is  in- 
tended by  the  utterer. 

But  the  theoretical  case  the  utterer  makes  for  himself  compels  some 
pause  to  those  who  do  not  wish  to  conduct  even  a  war  wholly  upon  an 
emotional  basis.  A  genuine  believer  in  constitutional  government  can 
hardly  afford  to  take  the  position  that  in  war  time  men  can  lawfully  be 
forbidden  to  attempt  in  good  faith  to  secure  changes  in  the  laws,  unless 
such  attempts  have  a  modicum  of  popularity.  And  the  formula  he  brings 
forward  to  escape  the  dilemma  is  theoretically  simple  and  satisfactory: 
If  the  utterer  in  fact  intends  his  language  to  induce  evasions  of  the  draft, 
or  to  discourage  volunteering  or  subscriptions  to  Liberty  loans,  he 
shall  be  liable  to  punishment;  but  if  in  fact  he  intends  only  to  influence 
public  opinion  to  bring  about  a  change  of  law  or  governmental  policy, 
then  he  shall  go  free. 

There  are  legal  precedents  in  abundance  for  such  a  distinction  as 
this.  It  is  a  common-place  in  the  criminal  law  that  a  man  is  ordinarily 
liable  for  a  certain  result  only  if  he  intends  it,  and  that  if  he  does  in- 
tend it  and  brings  it  about,  or  does  appropriate  acts  leading  toward  it, 
he  shall  be  liable  no  matter  how  cleverly  he  conceals  his  intent,  provided 
that  its  existence  can  be  established  to  a  jury.  Civil  liability  in  important 
fields  of  the  law  depends  on  the  same  distinction.  It  is  true  that  intention, 
being  a  mental  state,  is  often  not  unmistakably  exhibited  by  words  and 
acts,  and  that  human  judgment  will  be  more  fallible  here  than  in  ascertain- 
ing some  other  classes  of  facts.  Indeed,  a  few  hundred  years  ago, 
when  English  law  was  just  emerging  from  that  primitive  stage  of  legal 
culture  where  a  man  was  rigorously  held  for  the  consequences  of  his 
acts,  regardless  of  care  or  intention,  one  of  the  greatest  judges  of  his 
time  said  that  the  intention  of  an  act  was  not  triable  by  a  court,  "for 
the  Devil  himself  knoweth  not  the  thought  of  man."  ^^  But  this  idea  has 
been  long  abandoned,  and  there  is  not  now  a  court  in  the  English-speaking 
world  that  does  not  daily  pass  on  the  intentions  of  men  with  reasoin- 
ably  acceptable  results.  Upon  this  position,  then,  our  believer  in  con- 
stitutional government  plants  himself,  and  passes  the  Espionage  Acts, 
which,  in  the  main,  forbid  utterances  intended  to  produce  certain  results 
injurious  to  the  conduct  of  the  war. 

But  at  this  point  the  argument  of  his  opponent  fairly  begins. 
Grant,  he  says,  the  theoretical  soundness  of  your  distinction  between  ut- 
terances designed  to  cause  resistance  to  a  law  or  to  discourage  acts  bene- 
ficial toward  a  policy,  and  perhaps  the  same  utterances  designed  only  to 
secure  a  change  in  the  law  or  the  policy — how  does  it  really  work  in  prac- 
tice? Such  a  law  does  not  administer  itself,  nor  can  it  be  adminis- 
tered by  omniscience,  nor  even  by  men  of  unusual  acumen  and  fairness. 
Some  human  beings  must  decide  on  fallible  evidence  the  intent  of  the 

"  Brian,  C.  J.,  in  (146f)  Y.  B.  7  Edw.  IV  F.  2,  PI.  2. 
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utterer,  and,  if  the  evidence  is  conflicting,  as  it  usually  will  be,  a  jury  of 
twelve  ordinary  men  decides  this.  Such  men,  in  war  time,  particularly 
if  public  opinion  favors  the  war,  are  almost  always  impatient  of  adverse 
criticism,  and  almost  certain  to  regard  it  as  inspired  by  improper  motives 
if  the  evidence  lends  any  support  to  this.  A  considerable  proportion  of 
those  in  opposition  will  be  generally  believed  to  be  disloyal  or  cranks, 
and  their  reputation  is  readily  extended  to  include  others.  Such  evi- 
dence of  intention  as  is  available  generally  consists  of  other  utterances  by 
the  defendant,  made  at  other  times  and  under  other  circumstances  but 
admitted  as  bearing  on  his  general  state  of  mind,  and  of  such  inferences 
as  can  reasonably  be  drawn  from  the  fact  that  the  utterances  for  which 
he  is  prosecuted  are  likely  to  influence  some  people  to  disobey  the  govern- 
ment or  not  to  support  it.  All  of  this  evidence  is  likely  to  be  unfairly  pre- 
judicial to  the  defendant,  particularly  the  inference  of  a  bad  intent  from 
the  probable  results  of  his  utterances.  While,  logically,  it  is  perfectly 
rtrue  that  you  may  often  properly  infer  as  a  fact  that  a  man  actually  in- 
^tends  the  probable  results  of  his  utterances,  yet,  when  another  and  inno- 
cent intent  may  have  accompanied  them,  it  is  a  grave  hardship  readily 
to  permit  the  inference  most  likely  to  be  drawn  when  his  words  are 
unpopular.  He  is  all  too  likely  to  be  condemned  chiefly  because  what 
he  says  is  disliked,  rather  than  because  he  actually  intends  to  induce 
unlawful  conduct.  The  distinction  between  trying  to  induce  men  to 
change  a  law  rather  than  to  disobey  it  does  not  bite  deeply  into  the  minds 
of  a  jury  who  personally  think  as  badly  of  one  eflFort  as  of  the  other,  and 
particularly  when  the  defendant  has  used  vigorous  language.  And  yet 
only  by  vigorous  language  can  public  opinion  already  fixed  be  moved. 

Moreover,  the  disadvantages  of  such  a  rule  do  not  stop  with  the  prob- 
able erroneous  conviction  of  a  number  of  persons  who  espouse  the  un- 
popular side.  Others,  with  perfectly  loyal  intentions,  become  afraid  to 
criticise  the  acts  and  policies  of  the  government,  even  when  such  criti- 
cism would  be  beneficial  to  the  public,  lest  they  run  the  risk  of  punish- 
ment or  at  least  prosecution,  and  so  valuable  discussion  is  stifled. 

In  all  candor  it  must  be  admitted  that  our  advocate  of  free  speech 
scores  on  all  of  these  points.  It  is  practically  certain  that  a  law  punishing 
speech  of  harmful  tendency,  when  uttered  with  a  bad  intent,  will  in  fact 
result  in  a  good  many  errors  and  in  some  abuses.  It  is  also  certain  that 
it  will  cut  off  some  useful  criticism.  Is  it  therefore  necessarily  unconsti- 
tutional or  even  unwise?  To  answer  this,  we  must  examine  the  al- 
ternative. If  speech,  in  fact  likely  to  incite  acts  injurious  to  the  con- 
duct of  the  war.  cannot  be  forbidden  unless  couched  in  the  language  of 
direct  counsel  or  advice,  it  is  also  perfectly  certain  that  ill-disposed  per- 
sons, by  utterances  cleverly  designed  to  keep  just  within  any  objective 
tests,  will  actually  interfere  to  a  considerable  extent  with  governmental 
operations.     The  entire  setting  of  modern  war,  with  its  complex  mili- 
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tary,  economic,  social,  and  political  factors,  renders  this  easy  and  likely 
of  accomplishment.  The  famous  speech  that  Shakespeare  puts  into  the 
mouth  of  Antony,  over  the  dead  body  of  Caesar,  contains  not  a  word  of 
direct  incitement  to  riot.  The  literal  import  of  its  language  is  all  to  the 
contrary : 

"Oh  masters !  if  I  were  disposed  to  stir 

Your  hearts  and  minds  to  mutiny  and  rage, 

I  should  do  Brutus  wrong,  and  Cassius  wrong, 

Who  you  all  know  are  honorable  men. 

I  will  not  do  them  wrong ;  I  rather  choose 

To  wrong  the  dead,  to  wrong  myself,  and  you. 

Than  I  will  wrong  such  honorable  men." 
And  then,  when,  after  listening  to  some  more  of  these  "indirections," 
his  hearers  are  on  tiptoe  to  burn  and  slay,  he  adds : 

"Let  me  not  stir  you  up 

To  such  a  sudden  flood  of  mutiny     .     .     . 

I  am  no  orator  as  Bnitus  is. 

But     ...     a  plain  blunt  man 

That  love  my  friend     .     .     . 

.     .     .     I  only  speak  right  on  ; 

I  tell  you  that  which  you  yourselves  do  know ; 

.     .     .     but  were  I  Brutus 

And  Brutus,  Antony,  there  were  an  Antony 

Would     .     .     .     put  a  tongue 

In  every  wound  of  Caesar,  that  should  move 

The  stones  of  Rome  to  rise  and  mutiny." 

If  he  had  been  drafting  an  Espionage  Act,  would  a  loyal  supporter 
of  Brutus,  albeit  a  staunch  believer  in  free  speech,  have  thought  it  safe 
and  proper  to  leave  Antony  at  large?  You  can  match  the  thinly- veiled 
spirit  and  purpose  of  this  speech,  if  not  its  eloquence,  in  many  of  the 
utterances  during  our  war.  Of  course  it  would  be  absurd  to  say  that 
most  convictions  were  secured  on  evidence  as  clear  as  this,  but,  once  you 
grant  that  you  can  punish  a  speaker  not  merely  for  literally  direct  in- 
citement, but  for  language  likely  to  incite  and  so  intended,  some  cases  are 
sure  to  be  doubtful  and  perhaps  to  be  decided  erroneously. 

As  so  often  in  human  affairs,  we  have  to  choose  between  competing 
goods  and  ills.  In  war  time,  speech  for  everyone  cannot  be  as  free  as  in 
time  of  peace  without  the  certainty  of  its  abuse  to  the  detriment  of  our 
war  policies.  Likewise,  speech  cannot  be  restricted  in  time  of  war  to 
prevent  this  danger,  save  by  methods  so  drastic  as  to  be  also  readily  sus- 
ceptible of  mistakes  and  abuse.  Which  is  for  the  time  being  the  more 
important  social  interest — a  speedier  successful  ending  of  the  war,  or 
a  freer  public  discussion  of  it?  It  may  be  that  no  finite  mind  can  be  cer- 
tain of  the  answer,  but  answered  it  must  be,  and  by  such  minds  as  are 
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responsible  for  what  is  going  on.  And  we  may  take  such  comfort  as 
we  can  in  the  observation  that,  whenever  there  has  been  a  genuine  fear 
of  hostile  propaganda,  speech  has  been  correspondingly  restricted. 
Methods  have  differed,  but  the  results  have  been  the  same.  In  ordinary 
times  the  social  interest  in  free  discussion  so  plainly  outweighs  all  possible 
gains  from  its  suppression  that  probably  only  somewhat  direct  incitements 
to  illegal  or  injurious  conduct  may  be  forbidden,  but,  in  the  emergency 
of  an  important  war  or  grave  social  disturbance,  the  pros  and  cons  of 
suppressing  utterances  which,  though  indirect  in  form,  are  reasonably 
likely  in  fact  to  incite  such  conduct  and  are  so  intended,  are  at  least  evenly 
enough  balanced  to  sustain  a  legislative  decision  either  way. 

Free  speech  is  not  the  only  or  the  predominant  interest  enshrined  in 
our  constitutions.  Life,  liberty,  and  property  in  ordinary  times  are 
also  expressly  and  adequately  protected.  And  just  as  "due  process  of 
law"  in  time  of  war  means  something  different  as  regards  governmental 
control  over  life,  liberty,  and  property  from  its  meaning  in  time  of 
peace,  so  permissible  "freedom"  of  speech  in  war  time  is  different  from 
that  in  peace  time.  The  reasonable  necessities  of  the  situation  qualify  the 
war-time  application  of  all  our  constitutional  guaranties  save  a  few  that 
are  obviously  intended  to  be  perfectly  precise  and  absolute,  and  the  right 
to  free  speech  is  no  exception. 

To  the  suggestion  that  advantage  might  be  taken  of  a  war  with 
Haiti  or  Liberia  to  impose  the  same  restrictions  on  free  speech  as  in  the 
war  with  Gemiany,  the  obvious  answer  is  that  it  is  not  alone  a  technical 
state  of  war,  but  a  reasonably  conceived  necessity  for  the  restrictions, 
that  justifies  them.  During  an  important  war  and  for  a  reasonable  pe- 
riod thereafter,  while  the  passions  engendered  are  still  hot  and  the 
disturbances  of  the  economic  and  social  order  unhealed,  the  state  may 
lawfully  limit  the  ordinary  freedom  of  speech  and  of  transactions,  if  this 
can  be  thought  reasonably  necessary  for  the  public  welfare;  but  the  mere 
existence  of  distant  or  trifling  military  operations  that  have  no  sensible 
effect  upon  our  economic  or  social  fabric  would  not  justify  such  inter- 
ferences. 

Finally  it  may  be  urged  that,  granting  the  theoretical  correctness  of 
this  argument,  it  is  really  inapplicable  to  a  large  part  of  our  war-time  re- 
strictions, because  they  were  not  really  needed,  but  were  the  product 
of  an  excitement  and  quasi-panic  that  deprived  men  of  the  power  of 
judging  in  calmness  both  as  to  the  restrictions  needed  and  as  to  the  prob- 
able effect  of  particular  words  used.  ^^  But  surely  the  meaning  that  may 
reasonably  be  placed  upon  language,  and  the  effects  that  may  reasonably 
be  feared  to  result  from  it  depend  largely  upon  the  circumstances  under 
which  it  is  uttered,  including  the  states  of  mind  of  its  hearers  and  the 
public.     One  who  is  repelling  assault  and  battery  is  not  required  at  his 

"  See  the  dissenting  opinion  of  Mr.  Justice  Brandeis  in  Schaefer  v.   Uni^d 
States  (1920)  251  U.  S.  466,  483,  40  Sup.  Ct.  259,  265. 
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peril  to  judge  of  the  proper  limits  of  self-defence  with  the  detachment  of 
a  bystander.  In  appraising  the  correctness  of  his  decision  the  court  will 
take  into  account  his  naturally  excited  state  of  mind.  He  need  only  de- 
cide as  well  as  could  fairly  be  expected  from  the  average  man  under 
such  circumstances  of  provocation  and  excitement.  At  least  as  much 
latitude  must  be  allowed  in  estimating  the  probable  effect  of  words  in 
war  time.  It  is  doubtless  true  that,  during  the  late  war,  men  of  average 
intelligence  and  credulity  believed  there  was  much  greater  danger  from 
pro-German  and  treasonable  activities  than  was  in  sober  truth  the  case, 
but  this  did  not  stamp  such  beliefs  as  unreasonable,  considering  the 
emergency  and  the  imperfect  information  available.  If  public  opinion  of 
average  intelligence  generally  shared  the  belief  that  certain  types  of 
utterances  were  reasonably  likely  substantially  to  interfere  with  the 
effective  conduct  of  the  war,  it  was  well  within  a  proper  legislative  dis- 
cretion to  forbid  such  utterances,  and  to  take  the  verdict  of  a  jury  upon 
this  inference  of  fact  and  upon  the  intention  of  the  defendant  in  making 
the  utterance.  ^'^  The  practical  certainty  that  some  mistakes  and  abuses 
would  occur  in  the  administration  of  such  a  law  was  to  be  weighed  by 
Congress  against  the  equally  practical  certainty  that  without  it  a  good  deal 
of  ill-intentioned  and  actually  mischievous  propaganda  could  not  be 
checked  by  lawful  means  and  was  pretty  certain  to  be  dealt  with  by  unlaw- 
ful violence.  To  me  it  seems  impossible  to  say  that  the  judgment  Congress 
passed  upon  this  question  was  in  its  essential  features  unreasonable,  in 
view  of  the  existing  information  and  temper  of  the  country,  nor  that  it 
was  even  unwise,  in  any  other  sense  than  that  much  that  is  done  in  every 
field,  under  stress  of  war,  could  be  bettered  in  the  light  of  experience. 

It  is  of  course  not  difficult  to  find  some  regrettable  errors  and  ex- 
cesses in  both  the  judicial  and  the  executive  administration  of  the  Espion- 
age Acts.  The  action  taken  under  them,  however,  was  far  less  arbitrary 
and  unjust  than  were  the  executive  arrests  of  the  Civil  War,  which  took 
the  place  of  repressive  legislation.  The  ordinary  processes  of  law  were 
followed,  and  the  usual  safeguards  afiforded  to  the  accused.  The  acts  were 
administered  in  no  such  highhanded  and  oppressive  manner  as  was  the 
Deportation  Act.'"  Many  of  the  sentences  were  doubtless  too  severe. 
This  can  be  and  is  being  remedied.  It  has  been  observed  that  political 
crimes  here,  being  a  novelty,  have  not  yet  acquired  a  recognized  place 
in  the  hierarchy  of  offences.  Our  judges  have  inclined  to  place  them 
somewhere  between  highway  robbery  and  murder  in  the  second  degree. 
Countries  in  which  they  are  more  familiar  rate  them  much  more  leniently. 
Perhaps  we  shall  learn  this,  too. 

''See  Jacobson  v.  Massachusetts  (1905)  197  U.  S.  11,  34,  35,  25  Sup.  Ct.  358,- 
Laurel  Hill  Cemetery  v.  San  Francisco  (1910)  216  U.  S.  358,  364,  366,  30  Sup. 
Ct.  301. 

"(1918)  40  Stat.  1012,  U.  S.  Comp.  Stat.  (Supp.  1919)  §4289^b;  see  (1917) 
39  Stat.  889,  U.  S.  Comp.  Stat.  (Supp.  1919)  §  4289J4JJ. 
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After  a  war  comes  muck-raking.  Some  of  it,  when  conducted  in  the 
proper  spirit,  may  afford  useful  lessons  for  the  future.  Most  of  it  serves 
on4y  a  personal  and  a  partisan  end.  There  has  been  general  disappoint- 
ment that  a  new  heaven  and  a  new  earth  have  not  more  speedily  followed 
the  war.  Bitterness  and  disillusion  are  untrustworthy  commentators, 
whether  upon  army  administration  or  the  denial  of  free  speech.  Most  of 
the  criticisms  of  the  Espionage  Acts  which  I  have  read  seem  utterly 
extravagant.  To  me  these  Acts  seem  only  an  episode,  entirely  natural  and 
reasonable,  in  the  gigantic  struggle  through  which  we  have  passed. 
They  are  chiefly  significant  as  showing  the  adaptability  of  modern  society 
to  emergency  needs,  and  as  exemplifying  in  constitutional  law  the  import- 
ant doctrine  of  the  relativity  of  values.  Private  property,  liberty  of  per- 
son, of  contract,  of  occupation,  free  speech,  even  life  itself,  are  not  abso- 
lute goods  to  be  preserved  rigidly  under  all  circumstances  alike.  Their 
value  and  the  protection  they  receive  are  always  relative  to  the  dominant 
social  needs.  If  they  are  less  useful  to  a  society  at  war  than  in  peace,  they 
will  merit  and  will  receive  less  protection.  But  when  peace  returns  the  old 
values  reassert  themselves,  shorn,  it  may  be  not  undesirably,  of  a  little  of 
their  traditional  prestige.  The  men  of  the  North  believed  that  liberty  was 
safe  with  Lincoln,  despite  the  thousands  of  arrests  made  under  his  author- 
ity in  the  Civil  War.  They  were  right.  I  think  we  may  believe  that  peace- 
time freedom  of  speech  is  as  secure  in  American  public  opinion  today  as 
ever,  and  a  recent  moving  proof  of  this  is  the  general  condemnation  that 
greeted  the  expulsion  of  the  Socialist  members  from  the  New  York  As- 
sembly. The  Espionage  Acts,  like  the  draft,  were  war  measures,  tolerated 
and  approved  as  such.  Neither  is  in  the  least  likely  to  become  a  permanent 
policy  of  peace,  and  those  who  are  proclaiming  the  former  as  a  deadly 
blow  at  free  speech  are  ,in  my  judgment,  but  engaged  in  the  age-old 
occupation  of  tilting  at  windmills. 

James  Parker  Hai,i, 

University  of  Chicagq  Law  School 


THE  REACQUISITION  OF  A  NEGOTIABLE  INSTRU- 
MENT BY  A  PRIOR  PARTY 

The  law  of  negotiable  instruments  is  from  one  point  of  view  well 
settled.  The  detailed  rules  applying  to  situations  that  ordinarily  arise 
are  with  few  exceptions  undisputed.  For  this  very  reason,  perhaps, 
the  principles  underlying  those  rules  often  remain  uncertain  because 
all  that  the  judge  or  practical  text-writer  or  draftsman  of  the  Nego- 
tiable Instruments  Law  has  to  do  is  to  state  the  rule  of  thumb.  Some 
day,  however,  an  unfamiliar  situation  occurs  where  banking  prece- 
dents are  few  and  inconsistent.  Then  the  absence  of  a  much  worked-over 
background  of  theoretical  doctrine  has  very  serious  results.  The  law  of 
evidence  was  in  a  similar  empirical  stage  until  Thayer  and  Wigmore 
reasoned  it  out  systematically ;  the  law  of  negotiable  instruments  needs  a 
like  process.  Meanwhile  these  abnormal  states  of  fact  in  connection  with 
commercial  paper  have  a  fascination  far  beyond  their  practical  importance, 
for  they  elucidate  the  principles  governing  the  normal  situation,  just  as 
the  behavior  of  a  pigeon  with  a  portion  of  its  brain  removed  makes  it 
easier  to  understand  how  an  unmutilated  bird  flies  straight. 

This  article  proposes  to  apply  such  a  method  to  a  fairly  common 
event  in  the  circulation  of  negotiable  paper,  the  reacquisition  of  an  in- 
strument by  a  person  who  has  previously  owned  it  or  at  least  put  his 
name  upon  it.  For  example,  the  payee  of  a  note  indorses  and  sells  it, 
and  after  it  has  passed  through  three  subsequent  indorsers  he  buys  it 
back.  What  is  his  consequent  position?  The  usual  explanation  is  that 
he  gets  his  former  rights,  stands  in  his  old  shoes ;  that  all  the  intermediate 
steps  between  his  old  and  new  possessions  are  blotted  out.  Of  course 
this  must  be  the  result  if  he  chooses  to  exercise  his  right  of  striking  out 
his  own  indorsement  and  the  subsequent  indorsements.  ^  This,  however, 
is  not  obligatory ;  suppose  he  chooses  not  to  do  it.  Is  it  then  necessary 
to  regard  him  as  back  in  his  old  shoes?  My  purpose  is  to  consider 
that  explanation  of  his  position,  and  also  an  alternative  theory:  that  the 
reacquirer  gets  a  fresh  legal  title  like  any  other  purchaser,  although  it 
may  be  that  his  former  relations  to  the  instrument  affect  his  use  of  this 
new  title. 

*  Negotiable  Instruments  Law  (hereafter  cited  as  N.  I.  L.)  §  48:  "The  holder 
may  at  any  time  strike  out  any  indorsement  which  is  not  necessary  to  his  title. 
The  indorser  whose  indorsement  is  struck  out,  and  all  indorsers  subsequent  to  him, 
are  thereby  relieved  from  liability  on  the  instrument."  §  121  says  that  a  secondary 
party  who  pays  the  instrument  "may  strike  out  his  own  and  all  subsequent  indorse- 
ments, and  again  negotiate  the  instrument."  See  further  discussion  of  §  121  in  the 
body  of  the  article.  It  will  be  noticed  that  §  48  is  not  limited  to  reacquisition,  but 
would  allow  the  purchaser  of  a  note  payable  to  bearer  or  indorsed  in  blank  to 
strike  out  superfluous  indorsements  by  persons  whose  liability  he  did  not  care  to 
keep  alive.  The  common  law  gave  the  same  powers  of  striking  out  as  the  N.  I.  L. 
Middleton  v.  GrijSith  (1894)  57  N.  J.  L.  442,  31  Atl.  405. 
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If  we  confine  ourselves  to  a  normal  situation,  we  shall  be  unable 
to  decide  between  these  two  theories,  because  both  will  there  produce 
the  same  result.  Thus,  in  the  case  just  supposed,  the  payee  cannot  sue 
the  subsequent  indorsers  on  cither  view.  If  the  payee  has  merely  his 
former  rights,  he  never  had  any  such  rights  against  those  who  indorsed 
subsequently  to  his  old  ownership ;  their  names  are  for  all  practical  pur- 
poses stricken  out.  Yet,  the  payee  will  be  no  better  off  on  the  second 
theory,  that  his  reacquisition  gives  him  a  fresh  title,  for  if  he  sues  the 
intermediate  indorsers  on  their  indorsements  and  secures  judgments, 
any  one  of  them  on  satisfying  the  judgment  against  him  could  obtain  the 
note  and  turn  around  and  sue  the  payee  on  his  indorsement.  We  should 
be  right  back  where  we  started.  The  law  refuses  to  allow  the  payee 
to  march  it  up  the  hill  and  down  again,  and  denies  him  recovery  in 
the  first  place  to  prevent  circuity  of  action.  2  Therefore,  in  order  to 
test  these  two  theories  some  abnormal  element  must  be  introduced,  after 
the  fashion  of  the  medical  investigator.  Without  exhaustive  collections 
of  authorities,  for  a  few  cases  will  suffice  to  present  the  problems,  the 
reacquirer  will  be  placed  in  three  infrequent  situations,  where  the  legal 
result  will  depend  upon  the  theory  that  is  adopted. 


First,  consider  a  reacquirer  who  could  not  have  recovered  from  the 
maker  in  his  original  position,  because  he  was  then  subject  to  an  equitable 
defence,  arising  from  the  wrongful  acts  of  a  predecessor  in  title.  For 
instance,  A  makes  a  note,  payable  to  B's  order ;  B  obtains  it  by  fraud ; 
B  indorses  it  to  C,  who  is  not  an  accomplice  in  the  fraud,  but  has  notice 
of  it;  C  indorses  to  D,  a  holder  in  due  course;  finally,  C  reacquires  the 
note  from  D,  with  D's  indorsement.  On  the  old  shoes  theory,  C  is 
remitted  to  his  former  rights  and  cannot  recover;  it  is  just  as  if  the 
note  had  never  passed  through  D's  hands  at  all.  What  will  be  the  effect 
of  the  other  theory,  which  treats  C  as  a  purchaser? 

It  is  a  familiar  principle  that  the  purchaser  from  a  holder  in  due 
course  gets  a  perfect  title,  even  if  he  himself  be  a  purchaser  with  notice 
or  after  maturity  or  a  donee.  The  law  shelters  these  persons  under  the 
title  of  the  holder  in  due  course,  not  out  of  any  love  for  them,  but  to 
give  the  meritorious  holder  all  the  incidents  of  full  ownership,  including 
the  right  to  sell  as  well  as  the  right  to  possess  and  sue.  ^  Other  kinds 
of  property,   such  as  land,  are   subject  to   the   same   principle,   that  a 

'Bishop  V.  HayzL'ard  (1791)  T.  R.  470;  Britten  v.  Webb  (1824)  2  B.  &  C.  483. 
N.  I.  L.  §  50 :  "Where  an  instrument  is  negotiated  back  to  a  prior  party,  such  party 
may,  subject  to  the  provisions  of  this  act,  reissue  and  further  negotiate  the  same. 
But  he  is  not  entitled  to  enforce  payment  thereof  against  any  intervening  party  to 
whom  he  was  personally  liable."  See  page  543,  infra,  for  the  possibility  that  '"negoti- 
ated" means  before  maturitv,  in  distinction  from  "paid"  in  §  121. 

*  Chalmers  v.  Lanion  (1808)  1  Camp.  383;  Kost  v.  Bender  (1872)  25  Mich.  515, 
54  L.  R.  A.  673  note;  contra.  Bank  of  Willard  v.  Pennsylvania,  etc.  Co.  (1917)  175 
Ky.  192,  194  S.  W.  110,  clearly  wrong. 
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bona  fide  purchase  for  value  without  notice  cuts  off  equitable  interests. 
A  different  rule  would,  in  Hardwicke's  words,  *  "very  much  clog  the 
sales  of  estates,"  for  the  victim  of  fraud  by  spreading  notice  of  it  could 
scare  off  prospective  purchasers  and  force  the  innocent  owner  to  keep 
his  property  or  materially  deteriorate  its  value:  If  C  in  our  problem 
is  a  purchaser  from  D,  shall  he  be  similarly  sheltered  under  D's  inno- 
cence? If  not,  D's  market,  which  the  law  is  anxious  to  maintain,  will 
be  slightly  restricted.  However,  the  common  law  of  negotiable  instru- 
ments thought  it  better  to  cause  this  slight  injury  to  D  than  to  allow  C  to 
better  himself  by  shooting  title  through  a  holder  in  due  course.  ^  The 
common  law  thus  lends  support  to  the  old  shoes  theory.  Nevertheless, 
the  result  may  be  explained  on  the  other  theory.  Even  if  C  has  a  fresh 
legal  title,  his  conscience  is  still  affected.  He  still  knows  that  to  col- 
lect would  be  aiding  B's  fraud,  of  which  he  was  aware  when  he  first 
bought  the  note. 

Somewhat  varying  explanations  of  the  difference  btween  C  and 
other  purchasers  from  a  holder  in  due  course  are  given  in  the  cases.  ( 1 ) 
Thus  Chief  Justice  Bigelow  of  Massachusetts  bases  C's  inability  to 
recover  from  the  maker  on  the  doctrine  of  recoupment.  *  The  maker 
would  have  a  claim  against  C  if  the  maker  had  been  obliged  to  pay  D, 
the  holder  in  due  course;  for  C's  transfer  to  D  cut  off  the  maker's  de- 
fence and  thus  did  the  maker  a  definite  wrong.'^  Even  if  the  defence 
is  still  cut  off  after  C  reacquires,  the  maker's  tort  claim  against  C  must 
now  be  taken  into  consideration.  This  claim  arose  out  of  the  same 
transaction  as  the  note  itself  and  hence  is  available  by  way  of  recoup- 
ment when  C  sues  A.  Whatever  C  recovers,  A  could  get  back,  so  C 
will  be  denied  recovery  to  prevent  circuity  of  action.  This  explanation 
is  interesting  for  its  recognition  of  the  purchaser  theory,  but  seems  a 
needlessly  complex  application  of  it.  A's  right  of  action  for  cutting  off 
equities  is  based  on  the  existence  of  the  equities,  and  they  alone  suffice 

*Lowther  v.  Carleton  (1741)  2  Atk.  242;  see  also  Harrison  v.  Forth  (1695) 
Prec.  in  Ch.  51;  Ames,  Cases  on  Trusts  (2d  ed.  1893)  286;  Scott,  Cases  on  Trusts 
(1919)  671,  note. 

'Hatch  V.  Johnson  Loan  &  Trust  Co.  (C.  C.  1895)  79  Fed.  828;  Webster 
&  Co.  V.  Howe,  et'c.  Co.  (1887)  54  Conn.  394;  Boit  &  McKenzxe  v.  Whitehead 
(1873)  50  Ga.  76;  Cline  &  Co.  v.  Templeton  (1880)  78  Ky.  550;  Sawyer  v.  Wis- 
well  (Mass.  1864)  9  All.  39;  Kost  v.  Bender  (1872)  25  Mich.  515;  Devlin  v.  Brady 
(1867)  36  N.  Y.  531;  Eckhert  v.  Ellis  (N.  Y.  1882)  26  Hun  663,  665,  (semble)  ; 
Brandhoefer  v.  Bain  (1895)  45  Neb.  781,  785,  64  N.  W.  213;  Darst  v.  Brockway 
(1842)  11  Ohio  462;  Tod  v.  Wick  Bros.  &  Co.  (1881)  36  Ohio  St.  370,  386, 
(semble)  ;  Bute  v.  Williams  (Tex.  Civ.  App.  1913)  162  S.  W.  989;  Hutchinson  v. 
Munroe  (1850)  8  U.  C.  Q.  B.  103.  See  infra,  footnote  13,  for  cases  under  N.  I.  L. ; 
also  the  cases  in  footnote  17. 

'Sazvyer  v.  Wiswell  (Mass.  1864)  9  All.  39,  42;  Kost  v.  Bender  (1872)  25 
Mich.  515,  517;  cf.  Harrington  v.  Stratton  (Mass.  1839)  22  Pick  510,  where  the 
maker  recouped  against  the  payee  for  fraudulent  representations  with  respect  to 
the  consideration,  a  chattel  which  was  not  returned. 

'Murray  v.  Burling  (N.  Y.  1813)  10  Johns.  172;  Calkins  v.  Smith  (1872)  48 
N.  Y.  614,  618;  Nashville  Lumber  Co.  v.  Bank  (1895)  94  Tenn.  374,  29  S.  W.  368, 
27  L.  R.  A.  519,  note. 
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make  it  unconscientious  for  C  to  enforce  his  new  legal  title.  It  is 
unnecessary  here  to  bring  in  recoupment.  (2)  Another  explanation  is  that 
C  committed  one  wrong  in  buying  the  note  and  a  second  wrong  in  selling 
it  instead  of  returning  it  to  A ;  the  law  will  not  allow  him  to  profit  from 
the  second  wrong.  *  This  takes  care  of  the  situation  when  C  is  a  buyer 
with  notice  but  not  when  he  takes  after  maturity  or  as  a  donee,  for  then 
he  does  not  think  of  his  sale  to  D  as  wrongful.  (3)  A  third  explanation  * 
is  that  C's  reacquisition  may  be  a  discharge  of  his  liability  as  indorser, 
which  is  rightful,  or  it  may  be  a  purchase,  which  would  be  wrongful. 
As  between  these  two  interpretations  of  his  action,  the  law,  being  char- 
itably inclined,  will  adopt  that  which  is  entirely  legitimate  and  refuse  to 
impute  an  injurious  purpose  to  C.  Hence  he  will  be  regarded  as  a  payor, 
not  as  a  purchaser.  This  explanation  faces  two  objections :  it  is  con- 
trary to  the  facts,  and  it  accounts  only  for  reacquisition  by  an  in- 
dorser. Suppose  the  owner  of  a  bearer  note  is  subject  to  equities,  sells 
it  to  a  holder  in  due  course,  and  reacquires  it.  He  ought  not  to  recover, 
although  he  cannot  possibly  be  regarded  as  a  payor. 

A  peculiar  phrasing  of  the  rule  that  a  reacquirer  cannot  recover  if 
he  was  originally  subject  to  equities  limits  it  to  reacquisition  by  the 
payee.  This  narrow  statement  is  found  only  by  way  of  dictum  or  in 
text-books.^*'  and  there  is  no  reason  why  an  indorsee  who  is  subject  to 
equities  should  fare  better  than  a  payee,  especially  if  the  indorsee  w^as 
an  accomplice. 

The  sound  explanation  seems  that  the  conscience-stained  reacquirer 
of  negotiable  paper  is  just  like  a  similar  reacquirer  of  land  or  any 
other  form  of  property.  If  a  trustee  of  land  sells  it  in  breach  of  trust 
and  then  repurchases  it,  he  would  have  a  fresh  legal  title — the  state  of 
the  record-books  makes  it  impossible  to  say  that  he  is  merely  back  in 
his  old  shoes.  But  he  still  holds  subject  to  the  equity  of  the  cestui  que 
trust,  whose  interest  has  now  revived.^  ^  Once  a  trustee,  always  a 
trustee.  This  principle  applies  through  metamorphoses  in  the  res  and 
its  ownership,  and  holds  good  of  the  constructive  trusts  in  negotiable 
instruments  which  are  wrongfully  acquired.  The  purchaser  theory,  thus 
framed,  is  more  consistent  with  the  law  of  trusts  than  the  old  shoes 
theory,  except  in  the  few  cases  where  a  reacquirer  (innocent  or  otherwise) 
actually  intends  only  to  discharge  his  indorser's  liability,  and  not  to 
purchase  affirmative  rights.  It  cannot  be  said,  however,  that  any  cases 
actually  repudiate  the  old  shoes  theory',  and  in  several  it  appears  as  a 

*Hoye  V.  Kalashian  &■  Kazarian  (1900)  22  R.  I.  101,  46  Atl.  271,  under  N.  I. 
L.;  Kost  V.  Bender  (1872)  25  Mich.  515. 

^Berenson  v.  Conant  (1913)  214  Mass.  127,  101  N.  E.  60;  Cotnstock  v.  Buckley 
( 1910)  141  Wis.  228,  124  N.  W.  414;  both  under  N.  I.  L. 

"Daniel,  Negotiable  Instruments  (6th  ed.  1913)  §  805;  54  L.  R.  A.  673; 
Brandhoefer  v.  Bain  (1895)  45  Neb.  781.  64  N.  W.  213;  Eckert  v.  Ellis  (N.  Y. 
1882)  26  Hun  663. 

"^Bovey  v.  Smith  (1682)  1  Vem.  60;  Scott,  Cases  on  Trusts  (1919)  671, 
note;  The  W.  B.  Cole  (C.  C.  A.  1893)  59  Fed.  182.  187. 
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step  in  the  reasoning,  either  alone  or  in  combination  with  one  or  more 
of  the  reasons  already  mentioned.^ * 

The  Negotiable  Instruments  Law  seriously  complicates  the  prob- 
lem, and  may  lead  to  results  inconsistent  with  the  old  shoes  theory. 
Section  58  provides  in  its  second  sentence: 

"A  holder  who  derives  his  title  through  a  holder  in  due  course, 
and  who  is  not  himself  a  party  to  any  fraud  or  illegality  affecting  the 
instrument,  has  all  the  rights  of  such  fomier  holder  in  respect  of  all 
parties  prior  to  the  latter." 

This  takes  care  of  a  fraudulent  payee,  who  takes  back  the  instrument 
from  a  holder  in  due  course,  and  also  of  any  person,  whether  a  holder 
or  not,  who  is  an  accomplice  of  the  def rauder ;  but  how  about  the  afore- 
mentioned C,  who  was  not  an  accomplice  but  an  indorsee  with  notice 
of  the  fraud?  He  could  not  recover  before  he  transferred  the  note  to 
a  holder  in  due  course,  but  the  Act  apparently  permits  him  to  recover 
after  reacquisition,  because  he  "is  not  himself  a  party  to  any  fraud  or 
illegality."  If  so,  the  Act  surely  treats  him  as  a  fresh  purchaser,  and 
not,  by  any  means,  as  back  in  his  old  shoes. 

Fortunately  all  the  cases  under  the  Act  but  one  have  avoided  this 
unfortunate  result,  which  would  be  a  great  encouragement  to  swind- 
lers.^^ It  is  hard  to  see  how  the  judges  escape  the  implications  of 
Section  58,  but  the  point  is  little  discussed.  They  seem  to  assume  that 
the  common  law  rule  remains  in  force.  One  possible  way  out^*  is  to 
regard  a  taker  with  notice  of  fraud  as  a  "party"  to  the  fraud,  but  this 
carries  us  altogether  too  far,  for  it  would  also  deny  shelter  under  the 
title  of  the  bona  fide  purchaser  to  purchasers  with  notice  who  did  not 
previously  own  the  instrument.  The  defrauded  maker  could  then  ruin 
D's  market  by  widespread  advertising  of  the  fraud.  Unless  we  can 
say  that  C  does  not  "derive  his  title"  from  D,  but  merely  has  his  old 
title.  Section  58  treats  the  reacquirer  as  a  purchaser  with  a  brand  new 
legal  title,  absolutely  free  from  equities,  a  result  which  even  the  advo- 
cates of  the  purchaser  theory  would  deplore. 

Some  help  may  be  gained  from  Section  121,  which  seems  to  adopt 
the  old  shoes  theory: 

"Where  the  instrument  is  paid  by  a  party  secondarily  liable  thereon, 

"H.  g.,  Kost  V.  Bender  (1872)  25  Mich.  515;  Andrews  v.  Robertson  (1901) 
111  Wis.  334,  87  N.  W.  190,  under  the  N.  I.  L. 

^^ Andrews  v.  Robertson,  ibid.;  ComsVock  v.  Buckley  (1910)  141  Wis.  228, 
124  N.  W.  414;  Berenson  v.  Conant  (1913)  214  Mass.  127,  101  N.  E.  60;  Hove  v. 
Kalashian  &  Kasarian  (1900)  22  R.  I.  101,  46  Atl.  271;  Aragon  Coffee  Co.  v. 
Rogers  (1906)  105  Va.  51,  52  S.  E.  843;  Miller  v.  Chinn  (Mo.  App.  1917)  195 
S.  W.  552;  Battersbee  v.  Calkins  (1901)  128  Mich.  569.  87  N.  W.  760;  contra, 
Horan  v.  Mason  (1910)  141  App.  Div.  89,  125  N.  Y.  Supp.  668,  resting  partly 
on  absence  of  any  proved  defence,  and  adversely  criticised  by  Brannan,  The 
Negotiable  Instruments  Laiv  (3d  ed.  1919)  207,  and  Norton,  Bills  and  Notes 
(4th  ed.  1914)  454,  note. 

"  Greeley,  The  Uniform  Negotiable  Instruments  Law  in  i^he  Light  of  Recent 
Criticism  (1915)   10  Illinois  Law  Rev.  265,  271. 
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it  is  not  discharged ;  but  the  party  so  paying  it  is  remitted  to  his  former 
rights  as  regards  all  prior  parties,  and  he  may  strike  out  his  own  and 
all  subsequent  indorsements  and  again  negotiate  the  instrument,  except : — 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has  been 
paid  by  the  drawer ;  and 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has 
been  paid  by  the  party  accommodated." 

This  does  not  take  care,  however,  of  the  owner  of  an  instrument  pay- 
able to  bearer  or  indorsed  in  blank,  who  sells  it  to  get  rid  of  an  equitable 
defense  without  having  to  indorse  it,  and  then  reacquires  it  from  a 
holder  in  due  course.  He  is  not  "a  party  secondarily  liable."  It  is 
also  possible  that  an  indorser  who  reacquires  before  maturity  does  not 
pay  the  instrument,  since  payment  in  due  course  must  be  at  or  after 
maturity.^  ^  Therefore,  where  Section  121  does  not  apply,  Section  58 
may  make  possible  a  situation  which  is  undesirable  under  the  purchaser 
theory  and  absolutely  inconsistent  with  the  old  shoes  theory. 

Let  us  return  to  the  common  law  for  certain  other  cases  which 
aflford  good  tests  of  the  two  views. 

1.  Thus  far  we  have  considered  a  reacquirer  who  had  notice  of 
the  payee's  fraud.  Suppose  instead  a  donee  from  the  payee.  Originally 
he  could  not  recover  from  the  maker.  This  innocent  donee,  having  no 
notice  of  the  fraud,  indorses  the  paper  to  a  holder  in  due  course  for 
two-thirds  of  its  face-value.  At  maturity  he  is  forced  to  take  it  up 
at  face.  If  this  donee  is  "remitted  to  his  former  rights"  he  still  re- 
covers nothing.  If,  however,  he  is  considered  as  a  purchaser,  he  gets 
one-third  of  the  face-value,  by  the  following  reasoning.  First,  he  now 
holds  under  a  bona  fide  purchaser  for  value  before  maturity.  There  is  no 
indelible  stain  on  his  conscience  to  affect  him  in  his  present  position,  for 
he  never  knew  of  the  fraud.  Therefore  it  is  not  inequitable  for  him 
now  to  enforce  the  note  against  the  maker.  On  the  other  hand,  in  his 
former  position  as  a  donee  of  a  note  obtained  by  fraud,  he  was  under 
a  duty  to  return  it  to  the  maker.  When  he  sold  the  note  to  D,  the  same 
duty  applied  to  the  proceeds.  This  money,  two-thirds  of  the  face-value, 
he  has  not  paid  over,  and  consequently,  when  he  sues  the  maker  for 
the  full  face,  he  will  be  subject  to  a  cross-claim  for  this  two-thirds. 
The  donee's  recovery  is  limited  to  the  difference,  or  one-third.  This 
result  is  just;  the  donee  neither  profits  nor  loses  by  the  transaction. 
There  are  no  cases  in  point  on  negotiable  paper,  but  several  trust  cases 
furnish  a  strong  analogy  in  his  behalf.^ ^  On  the  old  shoes  theory,  the 
donee  though  innocent  would  be  seriously  out  of  pocket,  and  his  situa- 
tion might  be  equally  bad  under  Section  121  of  the  Act,  unless  (as  sug- 

"  Brannan.  loc.  cit.;  Some  Necessary  Amendments  of  the  Negotiable  Instru- 
ments Law  (1913)  26  Harvard  Law  Rev.  493.  502. 

"Robes  V.  Bent  &  Cock  (1599)  Moo.  552;  Afast  &  Co.  v.  Henry  (1884)  65 
Iowa  193,  21  N.  W.  559;  Bonesteel  v.  Bonesteel  (1872)  30  Wis.  516;  see  Holly  v. 
Missionarv  Society  (1901)  180  U.  S.  284,  21  Suo.  Ct.  395;  Dixon  v.  Caldivell 
n864)  15  Ohio  St.  412;  Scott,  Cases  on  Trusts  (1919)  671  note,  535. 
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gested  below)   this  may  be  interpreted  to  give  him  his  former  rights 
plus  something  more. 

2.  An  important  group  of  cases  which  are  hard  to  explain  on  the 
purchaser  theory  denies  recovery  to  a  person  who  buys  the  paper  from 
the  reacquirer.^*^  Thus,  C,  an  indorsee  with  notice  from  a  fraudulent 
payee,  reacquires  the  note  by  indorsement  from  D,  a  holder  in  due 
course.  C,  realizing  that  he  cannot  recover  himself,  indorses  the  note 
to  X,  a  hoiia  fide  purchaser  for  value  after  maturity  with  no  actual 
knowledge  of  anything  wrong,  who  has  assured  himself  by  investigation 
of  the  unimpeachable  title  of  his  predecessor,  D.  The  cases  all  refuse 
to  shelter  X  under  D's  title.  This  result  is  easily  reached  on  the  "former 
rights"  theory.  Everything  goes  back  where  it  was  when  C  owed  the 
note  before.  D  drops  out  of  the  line  of  title  entirely,  and  is  on  a  spur 
track,  as  it  were.  The  title  takes  a  fresh  start  from  the  reacquires 
X  derives,  not  from  D,  but  from  C  alone.  Are  these  cases  irreconcilable 
with  the  purchaser  theory?  Since  that  theory  derives  X's  title  through 
D,  should  not  X  be  sheltered  under  D?  Two  replies  are  conceivable. 
(1)  If  X  were  a  purchaser  with  notice,  public  policy  would  deny  him 
recovery,  for  otherwise,  C  could  cash  in  by  the  easy  process  of  selling 
first  to  a  holder  in  due  course  and  then  to  anybody ;  it  would  be  almost 
as  bad  as  if  C  could  recover  himself.  This  being  so,  X  though  without 
actual  notice  of  fraud,  has  its  equivalent  from  the  indorsements  on  the 
note,  which  show  that  he  is  dealing  with  a  reacquirer.  This  puts  him 
on  inquiry  as  to  the  possibility  of  something  wrong.  Let  us,  however, 
vary  the  facts  a  little  and  avoid  this  element  of  notice  of  reacquisition. 
Suppose  the  note  is  payable  to  bearer  without  indorsements.  X  does 
not  know  C  is  a  reacquirer  in  any  way,  and  relies  on  D's  sound  title. 
Should  not  X  be  sheltered,  or  must  we  say  that  the  passage  of  maturity 
has  thrown  on  X  the  burden  of  inquiry  as  to  the  remote  possibility 
that  X's  transferror  may  be  a  reacquirer? ^^  (2)  It  may  also  be  argued 
that  X  should  not  be  sheltered  in  any  event  because  the  principle  of 
shelter  is  for  the  benefit  of  the  holder  in  due  course  and  not  for  that 
of  later  purchasers  after  maturity,  however  innocent.  Even  D  has  no 
protection  with  respect  to  a  reacquirer,  and  the  shelter  principle  simply 
does  not  operate  when  D  sells  to  him,  no  matter  how  much  the  facts 
mislead  a  subsequent  purchaser  like  X  into  supposing  that  it  has  operated. 
X  must  ascertain  at  his  peril  whether  a  reacquirer  intervenes  between 

"T/t^  W.  B.  Cole  (C.  C.  A.  1893)  59  Fed.  182;  Weil  v.  Carswell  (1904)  119 
Ga.  873,  47  S.  E.  217;  Quinn  v.  Fuller  (Mass.  1851)  7  Cush.  224;  Booher  v.  Allen 
(1900)  153  Mo.  613,  55  S.  W.  238;  Lancey  v.  Clark  (1876)  64  N.  Y.  209;  Cleary 
V.  Dykeman  (N.  Y.  1914)  162  App.  Div.  897,  under  the  N.  I.  L.,  (semble)  ;  Siein- 
berger  v.  Hittelman  (1915)  93  Misc.  105,  156  N.  Y.  Supp.  320,  under  the  N.  I.  L.; 
Elwell  V.  Tatum  (1894)  6  Tex.  Civ.  App.  397.  24  S.  W.  71;  Comstock  v.  Buckley 
(1910)  141  Wis.  228,  124  N.  W.  414,  under  the  N.  I.  L.  The  law  is  the  same  as 
to  other  kinds  of  property,  The  W.  B.  Cole  (C.  C.  A.  1893)   59  Fed.  182,  187. 

"  No  cases  on  this  question  have  been  found.  I  have  been  interested  to  find 
much  support  for  X  in  discussion. 
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D  and  himself.  This  may  be  sound,  but  seems  unduly  harsh  in  its  effect 
upon  the  circulation  of  bearer  paper  after  maturity.  The  unknown 
intervention  of,  one  reacquirer  who  is  subject  to  equities  in  the  owner- 
ship of  the  overdue  paper  imposes  the  same  equities  upon  every  sub- 
sequent innocent  purchaser  for  value.^^ 

Another  test  of  X's  position  is  this.  In  the  usual  situation,  where 
the  note  bears  the  indorsements  of  the  various  owners,  can  X  hold  D 
on  D's  indorsement?  If  D  has  wholly  dropped  out  (as  the  old  shoes 
theory  seems  to  imply),  D  is  not  liable.  Yet  this  is  unjust  to  X  and 
highly  technical,  for  D  has  suffered  no  wrong  and  ought  to  stand  behind 
the  signature  on  which  X  naturally  relied  as  one  of  the  reasons  for 
taking  the  note.  However,  if  X  can  recover  from  D,  D  can  take  the 
note  and  turn  around  and  hold  the  maker.  This  is  practically  the  same 
as  letting  X  hold  the  maker  directly,  contrary  to  the  authorities.  20 
Enough  has  been  said  to  indicate  the  difficulties  of  either  theory  in 
this  resale  situation. 

3.  A  peculiar  case  of  reacquisition  is  McAyeal  v.  Gullett?^  An 
evidence  statute  retained  the  interest  disqualification  for  a  party  whose 
adversary  was  an  executor,  legatee,  etc.  The  payee  of  a  note  died  and 
it  was  indorsed  to  a  legatee  by  the  executrix.  The  legatee  transferred 
it,  reacquired  it,  and  sued.  It  was  held  that  these  transactions  did 
not  relieve  the  maker  from  his  incompetency  to  testify,  since  the  plain- 
tiff sued  as  legatee.  This  is  correct  on  any  theor\%  since  the  reacquirer 
may  if  he  wishes  retake  his  old  position  and  expressly  did  so  here. 

4.  Another  case  cited  in  support  of  the  old  shoes  theory  is  Mc- 
Kinnoh  v.  Armstrong.^  A  bankrupt  had  accepted  bills,  which  the  Arm- 
strongs held  and  indorsed  away  before  the  bankruptcy.  After  the  bank- 
ruptcy the  bills  fell  due  and  were  taken  up  by  the  Armstrongs,  who 
wished  to  set  them  off  against  their  debt  to  the  bankrupt.  A  person 
becoming  a  creditor  after  bankruptcy  cannot  obtain  a  set-off,  for  other- 
wise debtors  to  insolvents  would  rush  around  to  buy  up  claims.  This 
and  other  British  cases  allowed  the  set-off,  because  the  reacquirer  was 
"remitted  to  his  former  rights"  as  a  creditor.  23  This  resembles  the 
evidence  situation.  The  reacquirer,  having  had  a  contingent  fclaim 
against  the  bankrupt  throughout  which  has  now  become  unconditional, 

"The  person  who  sues  upon  the  note  need  not  have  dealt  with  the  reacquirer 
himself.  So  long  as  there  has  been  no  holder  in  due  course  subsequent  to  the 
reacquisition,  all  takers  are  subject  to  equities  unless  they  may  be  sheltered  under 
the  title  of  the  holder  previous  to  the  reacquisition.  This  is  made  impossible  by 
the  old  shoes  theory.  For  example,  if  a  bearer  note  obtained  by  fraud  goes 
through  fifty  holders  in  due  course  and  then  is  bought  after  maturity  by  a  prior 
holder  subject  to  equities,  all  subsequent  holders  are  affected.  This  is  important 
if  bank-notes  can  become  overdue  under  N.  I.  L.  §  53.  Brannan,  The  Nego- 
tiable Instruments  Law  (3d  ed.  1919)   177. 

"Supra,  footnote  17. 

^McAxeal  v.  Gullett  (1903)  202  111.  214,  66  N.  E.  104«. 

^McKinnon  v.  Arms^ong  Bros  &  Co.  (H.  L.  Sc.  1877)  L.  R.  2  A.  C.  531. 

"*  Collins  V.  Jones  (1830)   10  B.  &  C.  777,  782. 
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vuiy  stand  in  his  old  shoes  if  he  wishes.  It  is  not  held  that  he  must 
do  so,  or  that  he  would  be  denied  the  rights  of  a  purchaser  should  he 
prefer  to  elect  those.  Moreover,  in  the  United  States  the  indorser 
would  probably  not  be  allowed  to  step  back  to  his  old  position  for  the 
sake  of  acquiring  a  set-ofT.^* 

5.  The  payee  of  a  bill  of  exchange  indorses  it  away.  The  indorsee 
presents  it  for  acceptance,  which  is  refused.  No  notice  of  dishonor 
is  given  to  the  drawer  or  the  payee.  The  payee,  in  ignorance  of  the 
dishonor,  reacquires  the  bill  before  maturity.  Can  he  hold  the  drawer, 
whom  he  duly  notifies  of  non-payment?  He  should  recover  on  the 
purchaser  theory,  since  a  holder  in  due  course  is  not  affected  by  the 
unknown  dishonor.-^  On  the  "former  rights"  theory,  recovery  might 
perhaps  be  allowed,  because  the  payee  was  subject  to  no  defense  before 
he  sold,  but  his  position  is  precarious,  on  the  authorities.  The  cases 
are  unsatisfactory,  turning  largely  on  the  pleadings.^" 

Thus  the  authorities  are  by  no  means  harmonious  on  the  effect  of 
reacquisition  of  paper  subject  to  equities,  especially  in  their  interpreta- 
tion of  the  Negotiable  Instruments  Law.  Another  problem  will  reveal 
even  wider  disagreements. 

II 

A  person  who  puts  his  name  on  a  negotiable  instrument  merely  ?s 
a  surety  for  some  other  party  has  not  at  that  time  any  rights  upon  tiie 
instrument.  Afterwards,  he  becomes  owner  of  the  paper  by  the  pay- 
ment of  value.  If  he  is  a  purchaser  with  a  fresh  title,  he  should  be  able 
to  recover  on  the  instrument  from  the  person  whom  he  accommodated. 
Of  course,  he  has  an  independent  action  against  his  principal  for  re- 
imbursement like  any  other  surety  who  satisfies  the  creditor,  but  an 
action  on  the  instrument  may  be  more  desirable,  for  his  case  is  easier 
to  prove  if  he  has  only  to  put  in  the  note.  Besides,  the  statute  of  limi- 
tations is  longer  in  some  states  for  commercial  paper  than  for  simple 
contract  debts  and  the  note  may  carry  attorney's  fees  and  similar  ad- 
vantages.    Moreover,  if  there  are  any  parties  on  the  instrument  prior 

**  Newport  Bank  v.  Herkimer  Bank  (1912)  225  U.  S.  178,  186,  32  Sup.  Ct.  633, 
636,  (semble). 

''Dunn  V.  O'Keefe  (1816)  5  M.  &  S.  282;  N.  I.  L.  §  117. 

^  Roscow  V.  Hardy  (1810)  12  East  434,  reacquisition  after  maturity;  see 
Dunn  V.  O'Keefe  (1816)  5  M.  &  S.  282;  Bartlett  v.  Benson  (1845)  14  M.  &  W. 
*7ZZ.  If  the  indorser  cannot  sue  the  drawer,  he  should  be  able  to  recover  the 
money  paid  on  reacquisition  to  the  negligent  indorsee,  since  it  was  paid  under  a 
mistake  of  fact  in  supposing  that  the  indorser  was  liable  to  him  although  he  was 
in  fact  discharged  by  the  discharge  of  the  drawer,  and  by  the  want  of  notice  to 
himself.  If  the  indorser  paid  the  negligent  indorsee  after  maturity,  he  is  prob- 
ably put  on  inquiry  of  unknown  equitable  defences  and  so  unable  to  hold  the 
drawer,  unless  we  say  that  negotiable  paper  may  travel  backward  when  overdue 
without  arousing  suspicion  in  a  prior  party  and  so  does  not  subject  him  to 
equities  which  have  arisen  since  his  former  connection  with  the  instrument.  If 
the  bill  after  dishonor  by  non-acceptance  has  been  in  the  hands  of  an  ordinary 
holder  in  due  course,  the  indorser  on  reacquiring  ought  to  be  sheltered  from  the 
drawers  equity  of  want  of  notice  of  dishonor  by  non-acceptance. 
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to  the  accommodated  person,  the  reacquirer  will  be  able  to  hold  them 
if  he  is  treated  as  a  purchaser  and  allowed  to  sue  on  the  instrument. 
His  right  of  reimbursement  does  not  affect  them,  and  it  would  require 
a  roundabout  process  of  equitable  execution  for  the  surety  to  reach  the 
liability  of  these  parties  prior  to  his  principal  on  the  theory  that  it  is 
an  asset  of  the  principal.  For  example,  if  an  indorser  for  the  accommo- 
dation of  the  payee  takes  up  a  note,  he  ought  in  justice  to  be  able  to 
sue  both  the  payee  and  the  maker  on  the  note,  besides  having  a  simple 
contract  right  against  the  payee  on  his  implied  promise  to  hold  the  surety 
harmless.  He  ought  to  be  subrogated  to  the  rights  of  the  person  he 
jjays  as  well  as  reimbursed  by  his  principal.  The  indorsee  may  do 
all  this  if  he  is  a  purchaser,  but  he  has  only  the  simple  contract  action 
if  he  is  limited  to  his  former  rights. 

The  common  law,  despite  its  inclination  to  apply  the  old  shoes 
theory  to  the  situations  previously  discussed,  treated  this  class  of  re- 
acquirer  as  a  purchaser.  Whether  he  was  a  person  in  the  chain  of 
title  who,  however,  was  there  merely  for  the  purpose  of  indorsing  for 
accommodation.^'  or  an  irregular  indorser  out  of  the  chain  of  title  who 
signed  to  back  the  payee  or  a  later  owner,^^  or  an  anomalous  indorser, 
who  signed  so  as  to  be  liable  to  the  payee, ^^  he  had  all  the  rights  of 
the  holder  in  due  course  whom  he  had  paid.  The  existence  of  equitable 
defenses  against  the  surety's  principal  was  no  defense  against  him  if 
he  was  without  notice  when  he  indorsed. ^*^  It  was  only  when  the  surety 
signed  as  co-maker  with  his  principal,  or  put  his  name  on  the  back 
of  a  note  in  some  state  like  Massachusetts  that  regarded  the  anomalous 
indorser  as  a  maker  and  not  an  indorser,^^  that  the  reacquiring  surety 
was  not  allowed  at  common  law  to  sue  upon  the  instrument.  Such 
reacquisition  by  an  express  or  constructive  primarj'  party  is  a  special 
situation  to  be  treated  by  itself,  inasmuch  as  payment  by  a  primary' 
party  extinguishes  the  instrument.  It  should  not  affect  reacquisition 
by  an  accommodating  secondary  party,  payment  by  whom,  it  is  well 
settled,  does  not  extinguish  the  instrument.  The  common  law  consid- 
ered him  a  purchaser,  for  his  right  of  action  on  the  instrument  was 
clearly  inconsistent  w-ith  the  old  shoes  theory. 

"  Pinucx  V.  McGrcqory  (1869)  102  Mass.  186;  Moynihan  v.  McKeon  (1896) 
16  Misc.  343,  38  N.  Y.  Supp.  61. 

"^  Andrews  v.  Meadozv  (1901)  133  Ala.  442,  31  So.  971;  Brcckenridne  v.  Lewis 
(1892)  84  Me.  349.  24  Atl.  864:  Reinhart  v.  Schall  (1888)  69  Md.  352.  16  .Atl. 
126;  Barker  v.  Parker  (Mass.  1858)  10  Grav  339;  Shaw  v.  Knox  (1867)  98  Mass. 
214;  Beckwith  v.  Wehher  (1889)  78  Mich.  3'90,  44  N.  W.  330;  Lanbach  v.  Purscll 
(1872)  35  N.  J.  L.  434;  Flint  v.  Sehomberg  (N.  Y.  1858)  1  Hilt.  532;  Sheahan  v. 
Davis  (1895)  27  Ore.  278.  40  Pac.  405;  Robertson  v.  Williams  (Va.  1816)  5 
Munf.  381. 

"^Hoffman  v.  Butler  (1885)  105  Ind.  371.  4  N.  E.  681;  Pcmi  v.  Dupda'c 
(1867)  40  Mo.  63;  Heaton  v.  Dickson  (1910)  153  Mo.  Apo.  312,  133  S  W.  159; 
Blanchard   v.   Blanchard    (1911)    201    N.   Y.    134.    139.   94   N.   E.    630,    (semble). 

*"  Instances  are  the  last  five  cases  in  footnote  28. 

^Pray  v.  Maine  (Mass.  1851)  7  Cush.  253;  see  Heaton  v.  Dickson  (1910)  153 
Mo.  App.  312,  133  S.  W.  159.    For  actual  co-maker  cases,  see  infra,  footnote  44. 
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That  theory,  nevertheless,  seems  to  be  adopted  by  Section  121  of 
the  Negotiable  Instruments  Law,  already  quoted,  ^^  which  remits  the 
secondary  party  paying  the  instrument  to  his  "former  rights."  If  he 
had  none  before,  he  has  none  now.  Such,  at  least,  is  the  construction 
placed  upon  thi3  section  by  the  Massachusetts  court.  ^^  Possibly  this 
denial  of  recovery  would  be  limited  to  an  anomalous  indorser.  Two 
cases  allow  an  irregular  indorser  who  had  backed  the  payee  to  hold 
the  maker,  ^^  and  one  of  these  repudiates  the  Massachusetts  view  and 
would  evidently  give  the  anomalous  indorser  his  common  law  rights 
on  the  note  against  the  maker.  ^5  Various  arguments  are  used  for 
thus  escaping  the  effect  of  Section  121.  (1)  It  is  said  that  this  section 
applies  only  to  those  who  had  former  rights,  but  the  accommodation 
indorser  had  none  at  all.  This  argument  would  also  permit  an  in- 
dorsee who  had  notice  of  fraud  to  reacquire  the  note  and  hold  the 
maker,  for  he  too  had  no  former  rights  which  could  be  enforced.  The 
only  possible  distinction  is  that  he  had  a  legal  title  subject  to  equities, 
which  might  be  considered  as  a  "former  right."  Since  the  Act  wholly 
refuses  to  deal  with  either  legal  or  equitable  interests  by  name  or 
to  make  any  distinction  between  them,  but  merely  talks  about  "defects 
of  title,"  a  Scotch  phrase  borrowed  from  the  British  Bills  of  Exchange 
Act,  ^®  it  can  hardly  regard  the  unenforceable  legal  title  of  the  in- 
dorsee as  amounting  to  a  "right."  (2)  It  is  argued  ^7  that  Section 
121  applies  only  to  a  party  secondarily  liable  who  has  himself  been 
connected  with  the  title  to  the  instrument.  This  seems  reasonable; 
the  reacquisition  might  be  regarded  in  his  case  as  the  rescission  of 
his  sale  of  the  instrument,  whereas  the  accommodation  indorser  has 
not  sold  and  so  cannot  rescind.  It  is  hard,  however,  to  find  any 
such  limitation  in  the  language  of  the  section,  which  apparently  em- 
braces all  secondary  parties.  Moreover,  this  idea  of  rescission  would 
work  unjust  results  in  the  third  class  of  cases  considered  in  this 
article.  (3)  It  is  suggested  that  Section  121  applies  only  to  cases 
where  the  indorser  has  "paid"  the  instrument,  and  that  payments  come 
at  or  after  maturity.  If  he  takes  up  the  instrument  before  maturity, 
this  is  a  purchase,  and  he  is  not  remitted  to  his  former  position.  Section 
50  applies  to  such  cases ;  the  paper  is  not  "paid"  but  "negotiated  back." 
This  distinction  is  fruitless.  It  would  allow  an  indorsee  subject  to 
notice  of   fraud  to  reacquire  and  enforce  a  note  against  a  defrauded 

"  Page  542,  supra. 

**Quimby  v.  Varnum  (1906)  190  Mass.  211,  76  N.  E.  671.  This  case  was  some- 
what influenced  by  Pray  v.  Maine  (Mass.  1851)  7  Cush.  253,  and  also  by  the 
absence  of  any  indorsement  from  the  payee  to  the  anomalous  indorser. 

^Lill  V.  Gleason  (1914)  92  Kan.  754,  142  Pac.  287;  Graves  v.  Neeves  (1913) 
183  111.  Aop.  235.  See  Noble  v.  Beeman-Spaulding-Woodward  Co.  (1913)  65 
Ore.  93,  131  Pac.  1006. 

'^Lill  V.  Gleason   (1914)  92  Kan.  754,   142  Pac.  287. 

'^Lindley,  J.,  in  Alcock  v.  Smith  [1892]   1  Ch.  238. 

*"  Lill  V.  Gleason  (1914)  92  Kan.  754,  142  Pac.  287. 


RBACQUISITION  OF  A  NEGOTIABLE  INSTRUMENT    549 

maker,  so  long  as  the  reacquisition  was  before  maturity.  It  would 
bar  the  innocent  accommodation  indorser  who  is  forced  to  pay  the  note 
after  maturity  to  avoid  suit  or  execution.  Why  should  he  be  worse 
off  than  if  he  had  voluntarily  bought  the  paper  before  maturity?  The 
common  law  made  no  such  distinction,  but  allowed  him  to  recover  re- 
gardless of  the  time  of  reacquisition.  An  attempt  to  establish  this 
distinction  between  purchase  and  payment  was  definitely  checked  by 
Chief  Justice  Shaw.  ^^  (4)  The  best  way  out  is  to  treat  Section  121 
as  not  exhaustive.  The  reacquirer  has  his  former  rights  plus  what- 
ever additional  rights  he  is  entitled  to  by  the  law  merchant,  whether 
specified  in  the  Act  or  not.  Unless  the  word  "remitted"  is  to  be  taken 
in  the  sense  of  limited,  restricted,  this  interpretation  is  sound  and 
makes  it  possible  to  solve  the  various  problems  on  principle. 
Some  special  questions  under  this  heading  require  attention. 

1.  The  surety  indorser  on  paying  has,  we  have  seen  ,two  rights 
against  his  principal  unless  hindered  by  the  literal  wording  of  the 
Act:  a  right  on  the  note  either  as  purchaser  or  by  way  of  subrogation 
to  the  position  of  the  paid  holder;  and  an  independent  right  to  re- 
imbursement. The  statute  of  limitations  begins  to  run  on  the  note 
at  maturity,  and  on  the  independent  right  at  the  time  the  surety  pays. 
Consequently,  if  he  takes  up  the  note  after  maturity,  and  the  statutory 
period  for  both  rights  is  six  years,  the  right  of  reimbursement  will 
remain  available  after  an  action  on  the  note  is  barred.  ^9 

2.  If  two  indorsers  are  co-sureties  and  one  pays  the   whole   in- 
I  strument,   he   should   have   two   rights  of   contribution  against   his   co- 
surety,  one  on  the   instrument  and  the  other  on  an   implied   promise 
to  share  the  loss.     The  authorities  have  not  fully  recognized  the  first 
of  these  rights.  *^ 

3.  If  the  accommodation  indorser  reacquires  the  note  for  less  than 

^Ellsworth  V.  Brewer  (Mass.  1831)  11  Pick.  316,  320,  allowing  an  indorser  to 
take  up  the  note  after  maturity  though  not  duly  notified,  and  hold  a  prior  indorser 
who  was  duly  notified :  "We  have  used  the  expression  'taking  up  the  note,'  to 
avoid  any  inference  to  be  drawn  from  the  use  of  the  term  'payment'  .  .  . 
There  are  some  cases,  no  doubt,  where  the  distinction  between  a  payment  which 
discharges  a  contract,  and  a  purchase,  which  implies  a  continuance  of  it  in  force, 
is  material,  as  in  case  of  a  mortgage.  But  a  different  rule  applies  to  the  indorser 
of  a  bill  of  exchange  or  promissory  note.  As  between  himself  and  the  holder,  it 
may  be  deemed  a  pa>Tnent  and  would  extinguish  the  contract  created  by  that 
particular  indorsement,  but  would  not  affect  the  validity  of  the  instrument,  as 
a  subsisting  security  as  to  prior  parties."  The  rest  of  the  opinion  has  expres- 
sions which  would  alternately  support  the  reinstatement  and  the  purchaser 
theories. 

"Blmichard  v.  Blanchard  (1911)  201  N.  Y.  134,  94  N.  E.  630;  see  Hurlbut 
V.  Quigley  (1919)  180  Cal.  265,  180  Pac.  613;  2  Williston,  Contracts  (1920)  §  1283, 
note  86. 

*"  Gregg  v.  Carrol  (1919)  201  Mo.  App.  473,  211  S.  W.  914,  den>-ing  the  bene- 
fit of  the  longer  statute  of  limitations  applicable  to  an  action  on  the  note;  MVler 
V.  Del  Rio,  etc.,  Co.  (1913)  25  Idaho  83,  136  Pac.  448,  both  under  N.  I.  L.;  but 
the  contrary  and  sound  result  is  reached  in  Lidderdale  v.  Robinson  (U.  S.  1827)  2 
Brock.  159,  12  Wheat.  594,  subrogating  a  coindorser  to  the  holder's  statutory 
prior  claim  in  insolvency. 
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its  face  value,  how  much  can  he  recover  from  the  accommodated  maker  ? 
The  old  shoes  theory  denies  him  anything  on  the  note;  will  the  pur- 
chaser theory  give  him  the  whole  face- value  like  any  other  indorsee? 
Some  cases  allow  this,^^ — a  result  of  course  wholly  at  variance  with 
any  remission  to  his  former  rights, — but  the  better  view  is  that  he 
recovers  just  what  the  note  cost  him  whether  he  sues  on  the  note  or 
on  his  independent  right  of  reimbursement.  "  As  in  the  cases  where 
the  reacquirer  was  subject  to  equities  before,  his  conscience  cannot 
be  cleared  by  the  sale  and  purchase.  Once  a  surety,  always  a  surety. 
He  must  not  speculate  and  gain  a  profit  at  the  expense  of  his  prin- 
cipal. He  should  not  object  to  the  fact  that  his  reacquisition  has 
brought  a  windfall  to  the  principal,  who  would  have  been  liable  for 
the  full  face  if  sued  by  any  one  but  the  surety.  All  the  indorser  can 
ask  is  to  come  out  whole;  beyond  that  he  acts  for  the  benefit  of  his 
principal.  Here  again,  it  has  been  suggested  that  it  makes  a  difference 
whether  he  takes  before  or  after  maturity ;  if  before,  he  is  said  to  be 
a  purchaser  not  a  payor,  and  therefore  he  can  recover  the  full  face. 
I  can  see  equally  good  reasons  for  just  the  opposite  distinction :  the 
accommodation  party  who  is  obliged  to  assume  the  doubtful  chance  of 
reimbursement  from  the  accommodated  maker  ought  to  get  some  com- 
pensation for  the  risk  which  is  forced  upon  him ;  not  so  if  he  willingly 
takes  over  the  note  before  maturity.  Here  again  it  is  a  mistake  to  dis- 
tinguish between  purchase  and  payment.    Time  should  make  no  difference. 

4.  Ha  person  who  has  signed  the  instrument  as  a  guarantor 
and  not  as  an  indorser  takes  it  up,  he  should  be  treated  like  a  pur- 
chaser and  not  remitted  to  his  non-existent  former  rights.  '*^  Section 
121  of  the  Negotiable  Instruments  Law  should  not  prevent  his  recovery 
on  the  note,  since  he  is  not  a  secondary  party  or  really  a  party  at 
all. 

5.  If  the  surety  who  reacquires  a  note  is  a  co-maker  with  his 
principal,  it  is  much  harder  to  let  him  sue  on  the  note,  though  of 
course  he  has  his  independent  action  for  reimbursement.  On  prin- 
ciple, he  should  at  least  be  allowed  to  sue  on  the  note  in  the  name  of 
the  holder  whom  he  paid.  He  is  subrogated  to  that  creditor's  rights 
to  any  securities  annexed  to  the  obligation,  and  ought  also  to  have 
the  benefit  of  the  obligation  itself.  The  difficulty  is  that  payment  by 
a  primary  party  extinguishes  a  note  both  by  the  law  merchant  and 
under  Section  119  of  the  Act.     However,  equity  should  keep  the  obli- 

*^  Fowler  V.  Strickland  (1871)   107  Mass.  552. 

*^Bethune  v.  McCrary  (1850)  8  Ga.  114;  Burton  v.  Slaughter  (Va.  1875)  26 
Grat.  914.  So  as  to  specialties.  Reed  v.  Norris  (1837)  2  Myl.  &  C.  362,  374;  D.  L. 
&  W.  R.  R.  V.  Oxford  Iron  Co.  (1884)  38  N.  J.  Eq.  151.  See  2  Williston,  Con- 
tracts (1920)  §  1285. 

"Noble  V.  Bceman-SpauJding-Woodward  Co.  (1913)  65  Ore.  93,  131  Pac. 
1006;  Leslie  v.  Compton  (1918)  103  Kan.  92,  172  Pac.  1015,  annotated  in  L.  R.  A. 
1918  F  709;  both  under  N.  I.  L. 
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gation  alive  to  prevent  unjust  enrichment  of  the  principal  at  the 
expense  of  the  surety,  and  give  the  latter  every  fair  means  to  make 
himself  whole.  It  is  also  proper  to  treat  the  surety  for  this  purpose 
as  a  purchaser  and  allow  him  to  sue  at  law  in  his  own  name  on  the 
note.  In  accordance  with  this  view  a  recent  decision  under  the  Act 
allows  the  co-maker  to  recover  both  the  face  of  the  note  and  the  attor- 
ney's fees  stipulated  therein,  which  would  not  be  awarded  in  an  inde- 
pendent action   for  reimbursement.  ** 

The  numerous  situations  considered  under  this  heading  make  plain 
the  injustice  of  a  literal  interpretation  of  Section  121  and  of  any  view 
of  the  position  of  a  reacquirer  which  insists  upon  always  thrusting 
him  back  into  the  Procrustean  bed  of  his  former  rights.  Possibly  jus- 
tice will  be  achieved  in  these  situations  by  a  sort  of  middle  theory. 
As  a  surety  he  may  be  entitled  to  subrogation  and  the  right  to  sue  on 
the  instrument  in  the  name  of  the  person  from  whom  he  reacquired. 
There  is  much  authority,  however,  for  going  farther  and  adopting  the 
view  that  the  reacquirer  is  a  purchaser,  entitled  to  enforce  the  paper  in 
his  own  name.  And  the  limited  subrogation  view  will  be  of  no  help  in 
the  third  and  last  problem,  now  to  be  discussed. 

Ill 

What  are  the  rights  of  a  purchaser  from  the  reacquirer  in  cases 
where  the  reacquirer  was  subject  to  no  equities?  Can  such  a  purchaser 
recover  from  intermediate  indorsers,  who  signed  after  the  reacquirer's 
original  holding  and  before  his  reacquisition  ?  It  is  clear  that  the  re- 
acquirer himself  could  not  have  held  these  intermediate  indorsers  on 
any  theory.  For  example,  A  makes  a  note  payable  to  B,  who  indorses 
to  C,  who  indorses  back  to  the  maker.  Obviously,  A  cannot  hold  B 
or  C  as  indorsers  on  the  reinstatement  theor\'.  for  a  maker  cannot  sue 
on  the  note  at  all ;  and  he  cannot  hold  them  on  the  purchaser  theory,  be- 
cause of  the  circuity  of  action  involved  by  their  turning  around  and  suing 
him  as  maker.  But  suppose  A  indorses  the  note  to  X  for  value  and 
before  maturity.  On  the  old  shoes  theory  the  title  takes  a  fresh  start 
and  X  has  no  rights  except  possibly  against  A.  If,  however,  the  maker 
can  be  regarded  as  a  purchaser,  X's  prospects  are  much  brighter.  Clear- 
ly, if  a  holder  had  no  means  of  knowing  of  the  maker's  reacquisition,  he 
ought  to  recover  from  the  indorsers.  Suppose,  for  instance,  that  C 
had  indorsed  in  blank,  that  A  had  not  indorsed  at  all,  that  A  sold  to 

"Pease  v.  Syler  (1914)  78  Wash.  24,  138  Pac.  310.  under  N.  I.  L.  The  reason- 
ing that  the  co-maker  is  "a  party  secondarily  liable"  under  §  121  is  ver>'  ques- 
tionable, in  view  of  §  192,  but  the  case  rests  on  sound  principle  as  well.  Accord. 
Rockingham  Bank  v.  Claggett  (1854)  29  N.  H.  292:  Kipp  v.  McChesnev  (1872) 
66  III.  460;  contra,  Stccrens  v.  Hannan  (1891)  86  Mich.  305.  48  N.  W.  "951,  and 
cases  supra,  footnotes  31,  33;  see  Dillcnbeck  v.  D\gcrt  (1884)  97  N.  Y.  303; 
Conrad  v.  Smith  (1895)  91  Va.  292.  21  S.  E.  501.  That  subrosration  exists  on 
general  principles:  Hodgson  v.  Shaii<  (1834)  3  Mvl.  &  K.  183;  Truss  v.  Miller 
(1897)    116  Ala.  494,   2?   So.  863;   2  Williston,   Contracts    (1920)    §    1268. 
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R  who  sold  to  S,  and  that  S  was  ignorant  that  the  note  had  ever  been 
in  the  maker's  hands  since  it  was  originally  issued.  There  is  nothing 
on  the  paper  to  give  him  warning,  and  he  relies  on  the  credit  of  the  in- 
dorsers.  To  deny  him  recovery  would  be  to  subject  a  holder  in  due 
course  to  technical  and  unforeseeable  defences.  He  certainly  should  not 
be  affected  by  the  defence  of  circuity  of  action,  though  good  against  the 
maker,  unless  he  had  notice  of  its  existence.  Does  it  make  any  differ- 
ence that  X,  in  the  case  first  supposed,  did  know  of  the  circuity  of  action 
or  should  have  inferred  it  from  the  course  of  the  special  indorsements 
back  to  the  maker?  Why  is  it  imjust  to  require  the  indorsers  to  pay  X? 
They  have  suffered  no  wrong  whatever.  The  maker  did  not  injure 
them  by  reacquiring  before  maturity  or  by  putting  the  note  into  circula- 
tion again,  for  until  it  is  due  they  have  no  right  to  insist  that  he  pay  and 
keep  it.  True,  A  could  not  sue  on  the  note  himself,  but  circuity  of 
action  is  not  an  equity.  It  is  merely  a  personal  and  temporary  defence, 
very  different  from  fraud.  Like  accommodatoin,  it  bars  him ;  but 
should  not  bar  transferees  for  value  before  maturity,  even  with  notice. 
After  maturity,  it  is  entirely  different.  The  maker,  having  paid  the  note, 
has  a  duty  to  keep  it.  The  indorsers  cannot  justly  be  asked  to  incur  a 
renewed  liability.  Consequently,  it  is  a  wrong  toward  them  for  the 
maker  to  put  an  overdue  note  into  circulation  again,  and  all  subsequent 
purchasers  are  subject  to  the  defence.  But  the  conscience  of  a  person 
who  buys  the  reacquired  note  before  maturity  is  nowise  tainted  and  he 
should  not  be  barred  against  the  indorsers,  because  it  is  entirely  just  for 
him  to  hold  them. 

The  authorities  are  divided,  ^^  but  many  cases  allow  an  acceptor 
of  a  maker  who  reacquires  an  honest  instrument  to  pass  it  on  before 
maturity  to  persons  who  can  hold  the  indorsers.  The  same  principle 
applies  to  an  indorser  who  reacquires.  He  should  not  be  forced  to 
exercise  his  right  of  striking  out  subsequent  indorsements  if  he  prefers 
to  retain  them  in  order  to  obtain  a  better  market  for  further  circulation 
of  the  instrument.  *^  The  drawer  ought  to  be  allowed  the  same  right 
of  renegotiation,  but  Lord  Mansfield's  misunderstood  decision  in  Beck 
V.  Robley  ^"^  has  created  an  arbitrary  rule  that  he  cannot  renegotiate  a 
bill  except  when  he  is  the  payee.  With  this  exception  the  law  merchant 
runs  strongly  in  favor  of  the  purchaser  view  in  this  class  of  cases,  but 
the  wording  of  Section  121  of  the  Negotiable  Instruments  Law  not 
only  perpetuates  the  arbitrary  drawer  rule,  but  also  seems  to  permit 
renegotiation  by  indorsers  only  on  condition  of  striking  out  subsequent 
indorsements.     The  only  way  out  of  this  unfortunate  result  is  to  regard 


^'See  the  exhaustive  note  in  L.  R.  A.   1918  E  170. 

*'West  Bosi'on  Savings  Bank  v.  Thompson  (1878)   124  Mass.  506. 

*'  (1788)  1  H.  Bl.  89,  note  (a),  an  accommodation  bill  paid  by  the  accommodated 
drawer  at  maturity;  hence  his  renegotiation  was  improper.  Conira,  for  value 
bills,  Drew  v.  Phelps  (1847)  18  N.  H.  572;  Smith  v.  Bryan  (N.  C.  1850)  11 
Ired.  418.    But  see  N.  I.  L  §  121   (1). 
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the  section  as  permissive  and  not  mandatory  and  exhaustive  in  its 
description  of  reacquisition  by  a  secondary  party.  Reacquisition  by  a 
primary  party  before  maturity  is  apparently  not  covered  by  the  Act, 
since  Section  50  merely  makes  circuity  of  action  a  defence  as  against 
the  reacquirer  himself.  In  several  cases  under  the  Act  indorsers  have 
been  held,  despite  such  reacquisition.  *^ 

Many  other  questions  about  reacquisition  present  serious  difficulties. 
Is  indorsement  to  the  reacquirer  essential?  Can  the  reacquirer  take  up 
the  instrument  after  maturity'  free  from  equities  of  which  he  has  no 
notice  and  which  have  arisen  since  his  former  holding,  or  must  he  be 
treated  like  any  other  purchaser  of  overdue  paper?  These  speculations 
await  future  discussion.  And  indeed  many  of  the  questions  raised  in 
this  article  have  not  been  answered.  Its  main  purpose  was  to  show  how 
the  problem  of  reacquisition  presents  itself  in  diverse  portions  of  the 
law  of  bills  and  notes,  and  how  far  we  are  from  any  consistent  theory 
of  the  nature  of  the  reacquirer's  position.  Some  may  say  that  no  such 
theory  should  be  sought,  that  harmony  in  legal  principles  is  a  will-of-the 
wisp,  each  specific  rule  having  been  worked  out  by  itself  in  response  to 
mores,  economic  pressure,  and  other  non-legal  factors.  Yet,  in  spite 
of  the  atomistic  character  of  much  of  the  common  law,  I  believe  it  is 
possible  to  unearth  some  structural  principles  and  to  build  others.  One 
such  principle  in  the  commercial  law,  though  imperfectly  realized,  is 
this:  a  prior  part\-  or  owner  who  reacquires  an  instnmient  is  in  some 
sense  a  purchaser,  and  is  not  merely  remitted  to  his  former  rights.  He 
may  gain  for  himself  and  may  confer  upon  his  transferees  new  rights. 
Yet  though  he  has  a  new  legal  title,  he  cannot  destroy  former  equities. 
Despite  his  new  shoes  the  old  burrs  still  cling  to  his  stockings. 

Zechariah  Chafee,  Jr. 

Harvard  Law  School 

*  See  supra,  footnote  45. 
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During  the  Tudor  period  the  king  was  the  predominant  partner  in 
the  English  constitution ;  and  the  view  which  the  law  took  of  his  pre- 
rogative determined  the  new  theory  of  the  English  state  which  was 
emerging  in  the  sixteenth  century.  There  was,  as  we  might  expect,  a 
great  development  of  legal  doctrine  as  to  the  position  of  the  king  and 
as  to  the  nature  and  extent  of  his  prerogative,  and  a  corresponding 
development  in  the  theory  of  the  state.  But,  though  the  law  assigned 
the  predominant  position  in  the  state  to  the  king,  it  stopped  short  of 
assigning  to  him  the  position  of  absolute  ruler ;  and  the  position  assigned 
to  Parliament  at  the  law  caused  the  English  theory  of  the  state  to 
retain  many  more  mediaeval  ideas  than  were  retained  by  those  con- 
tinental states  which  were  attaining  national  unity  through  royal  abso- 
lutism. It  was  thus  difficult  to  state  altogether  clearly  either  the  position 
of  the  king  or  the  theory  of  the  state  which  was  emerging  at  the  close 
of  the  sixteenth  century ;  and  it  was  the  obscurity  upon  these  funda- 
mental matters  which,  the  following  century,  made  it  possible  for 
the  supporters  of  king  and  Parliament  to  take  diametrically  opposite 
views  upon  these  questions.  It  follows,  therefore,  that  it  is  hardly 
possible  to  do  justice  to  the  contentions  of  the  parties  to  that  great 
constitutional  controversy  unless  we  take  account  of  the  manner  in 
which  the  law  on  these  matters  had  been  developing  during  the  preced- 
ing century.  An  attempt  to  sketch  this  development  is  made  in  this 
paper. 

In  England,  as  in  France,  the  idea  that  the  king  was  superior  to 
any  ordinary  feudal  lord  had  been,  from  the  thirteenth  century  onwards, 
present  to  the  minds  of  English  lawyers.  In  both  countries  the 
progress  of  this  idea  had  been  checked  by  the  recrudescence  of  feudal 
turbulence  in  the  fourteenth  and  fifteenth  centuries.  But  in  the  six- 
teenth century,  both  in  England  and  abroad,  it  had  begun  to  develop 
with  the  development  of  the  independent  territorial  state,  and  with  the 
definite  subordination  of  the  church  to  the  state.  The  king  of  Eng- 
land, like  his  continental  brethren,  became  the  leader,  the  representative, 
the  embodiment  of  the  state — "the  light  and  life  of  the  common- 
wealth," ^  in  whom  "the  entire  personality  of  the  nation  was  wrapped 
up" ;  -  and  from  the  reign  of  Henry  VIII  he  had  been  the  supreme  head 
under  God  of  the  church.     The  state,  to  which  the  church  was  now 

'Coke,  Third  Instit.  (1649)  IS;  note  that  (1554)  1  Mary  Sess.  3,  c.  1, 
declared  that  the  attributes  of  the  ofitice  of  king  were  the  same  whether  it  was 
vested  in  a  male  or  a  female. 

•2  L.  and  P.,  Introd.  LXV. 
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subordinate,  had  necessarily  taken  upon  itself  the  character  of  a  divine 
institution;  and  the  king  as  its  head  could  therefore  lay  claim  to  a 
divine  appointment.  •'  These  developments  of  the  kingly  office  are 
found  both  in  England  and  abroad.  But  at  this  point  the  parallel 
between  the  English  and  the  continental  development  ceases.  The 
English  king  was  the  representative  of  the  state,  his  prerogative  was 
the  source  of  the  executive  authority  in  the  state,  and  he  had  large 
judicial  powers;  but  he  was  not  the  sole  source  of  all  authority.  The 
state  was  conceived,  not  as  centering  in  him  alone,  but  as  consisting  of 
a  body  politic  composed  of  himself  as  head,  and  the  three  estates  of  his 
realm  as  members.  * 

That  English  statesmen  and  publicists  and  lawyers  of  the  six- 
teenth century  stopped  short  of  conferring  upon  the  king  the  whole 
authority  of  the  state  was  due  in  the  first  place  to  the  peculiar  develop- 
ment of  English  institutions,  and  in  the  second  place  to  the  peculiar 
position  of  the  English  common  law.  The  growth  of  the  powers  and 
privileges  of  Parliament  in  the  fourteenth  and  fifteenth  centuries  had 
safeguarded  and  given  a  very  practical  meaning  to  the  mediaeval  idea 
of  the  supremacy  of  the  law.  ^  Consequently  the  prerogative  was 
limited  in  the  first  place  by  the  powers  and  privileges  of  Parliament 
when  Parliament  was  sitting,  and  in  the  second  place,  at  all  times  by 
the  fact  that  its  extent  was  defined  by  the  law. 

(1)  We  have  seen  that  the  powers  and  privileges  of  Parliament 
were  respected  even  by  Henry  VIII.  In  Ferrer's  Case,  he  recognized 
that  his  powers  when  acting  with  Parliament  were  far  larger  than  his 
powers  when  acting  without  Parliament.  ^  It  was  quite  clear  that  it 
was  only  with  its  consent  that  taxes  could  be  imposed  and  new  taxes 
made.  These  powers  of  Parliament  were  recognized  by  Sir  Thomas 
Smith  and  by  all  other  writers  on  the  English  constitution  of  this 
period.  "  It  followed,  therefore,  that  though  the  king  had  large  powers, 
he  was  not  all  powerful. 

(2)  The  Tudor  kings  might  on  occasion  pervert  the  law;  but  they 
respected  it.  For  their  most  arbitrary  acts  they  always  endeavored 
to  get  a  legal  sanction.     Both  the  king  and  his  council  frequently  took 

^  Infra,  p.  569. 

*  Coke,  Fourth  Instit.  (1644)  2,  "The  king  and  these  three  estates  are  the 
great  corporation  or  body  poHtick  of  the  kingdom.'" 

'2  Holdsworth,  History  of  English  Law  (1909)  368-9;  (1912)  12  Columbia 
Law  Rev.  20-21. 

M  Pari.  Hist.  5.=^5 ;  1  Hallam,  Cotistitutiotial  History  (9th  ed.  18.^7)  268-9;  and 
see  Arthur  Hall's  Case  (l.^^Sl)  13  Dasent  8-11. 

'  For  Smith  and  his  book  see  infra,  p.  564 ;  for  other  writers  see  I  Hallam, 
of>.  cit.  279-282,  and  infra,  pp.  566,  69,  70.  In  Henry  VII I's  reign  these  constitutional 
doctrines  are  strongly  emphasized  in  Starkey's  account  of  England  in  the  reign 
of  Henry  VIII  (E.  E.  T.  S.)  ;  he  even  advocated  a  council,  "not  such  as  he  (the 
Prince)  wyls,  but  such  as  by  the  most  partie  of  the  parlyament  =chal  be  jugyed 
to  be  wyse  and  mate  thereunto" ;  and,  though  "the  grate  Parlyament"  is  to  be 
seldom  called,  there  is  to  be  a  permanent  council  to  control  the  king  a;id  "hys 
propur  counsele"  when  it  is  not  sitting,  p.  169, 
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the  opinion  of  the  judges  and  their  law  officers.®  By  implication  they 
admitted  their  acts  should  be  governed  according  to  law.  That  this 
was  generally  understood  even  by  Henry  VIII  comes  out  very  clearly 
in  the  very  characteristic  tale  which  was  related  by  Gardiner  to  the 
Protector  Somerset.  ^  Its  truth  is  borne  out  both  by  the  character  of 
Henry  VIII's  ecclesiastical  settlement,  ^^  and  by  the  general  opinion  of 
his  subjects.  ^^  Bacon,  in  his  argument  in  Calvin's  Case,  explained 
that,  "Law  is  the  great  organ  by  which  the  sovereign  power  doth 
move" ;  and  that  towards  the  king  it  had  a  double  office  to  perform. 
In  the  first  place  it  defined  his  title.  In  the  second  place  it  made  "the 
ordinary  power  of  the  king  more  definite  and  regular" ;  for  "although  the 
king,  in  his  person,  be  solutus  Icgibtis,  yet  his  acts  and  grants  are 
limited  by  law,  and  we  argue  them  every  day."  ^^  The  supremacy  of 
the  law  was  a  theme  on  which  Coke  was  never  tired  of  dilating.  ^^ 
In  fact,  it  would  not  be  going  too  far  to  say  that  it  was  the  view 
of  all  the  leading  lawyers  ^^  and  statesmen  and  publicists  ^^  of  the 
Tudor  period. 

To  give  legal  expression  to  the  constitutional  position  of  a  king 
who  was  the  head  and  representative  of  the  state,  and  yet  not  possessed 
of  uncontrolled  power  within  it,  was  by  no  means  an  easy  task;  and 
the  difficulty  was  increased  by  the  fact  that  the  Tudor  lawyers  were 
also  obliged  to  reconcile  older  legal  doctrine  as  to  the  position  of  the 
king,  which  came  from  a  time  when  the  state  was  still  to  some  extent 
dominated  by  feudal  ideas,  ^^  with  the  new  position  which  the  king  was 
assuming  in  the  modern  state. 

As  the  basis  of  their  exposition  (1)  they  elaborated  the  few  hints 

*  See  L.  and  P^  Introd.  VI,  nos.  1445,  1460  for  a  difference  of  opinion 
between  the  king  and  the  judges  as  to  the  Nun  of  Kent's  Case. 

•  I  S.  T.  563-88,  cited  (1912)  28  Law  Quarterly  Rev.  244,  n.  3. 
"1  Holdsworth,  History  of  English  Law   (1903)    359-69. 

"  "It  had  never  been  seen,"  wrote  Hussec  to  Lord  Lisle  in  1538,  "that 
the  king  would  stop  the  course  of  his  common  law,"  1  L.  and  P.  Introd.,  XIII, 
no.  1333;  Starkey's  Book  was  dedicated  to  Henry  VIII  and  he  could  write 
(p.  181)  that  the  laws,  "must  rule  and  governe  the  state,  and  not  the  prynce 
after  his  own  lyberty  and  wyle." 

"7  Bacon,  Works  ( Spedding  ed.)  646;  and  cf.  "A  brief  discourse  upon  the 
commission  of  Bridewell",  ibid.  509-516 

"See  e.  g.  The  Case  of  Proclamations  (1611)  12  Co.  Rep.  76,  "the  kind  hath 
no  prerogative,  but  that  which  the  law  of  the  land  allows  him" ;  cf.  Coke,  Second 
Instit.  (1642)  36,  186;  Coke,  Third  Instit.  (1644)  84. 

"  (1561)  Plowden  Rep.  236.  "And  altho  by  the  Common  Law  the  King  has 
many  Prerogations  touching  his  Person,  his  (}oods,  his  Debts  and  Duties,  and 
other  personal  Things,  yet  the  Common  Law  has  so  admeasured  his  Prerogatives, 
that  they  shall  not  take  away  nor  prejudice  the  Inheritance  of  any";  Cavendish's 
Case  (1587)  Anderson  Rep.  152-58. 

^^  Supra,  footnote  11;  infra,  pp.  .564,  66,  69.  Onslow  the  Speaker  in  1566, 
said,  "by  our  common  law,  although  there  be  for  the  Prince  provided  many 
Princely  Prerogatives  and  Royalties;  yet  it  is  not  such  as  the  Prince  can  take 
money,  or  other  things  or  do  as  he  will  at  his  own  pleasure  without  order ;  but 
quietly  to  suffer  his  subjects  to  enjoy  their  own.  without  wrongful  oppression, 
wherein  other  Princes  by  their  liberty  do  take  as  pleaseth  them."  D'Ewes. 
Journal  of  House  of  Lords   (1693)    185. 

"Holdsworth,  History  of  English  Law  (1909)  352  et  scq. 
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which  they  found  in  their  mediaeval  books  as  to  the  existence  of  a 
distinction  between  the  natural  and  the  politic  capacity  of  the  king.  " 
(2)  They  supplemented  this  distinction  (a)  by  laying  some  stress 
upon  the  difference  between  prerogatives  which  were  inseparable  from 
the  person  of  the  king,  and  prerogatives  which  were  not,  and  (b)  by 
applying  to  these  prerogatives  the  distinction,  familiar  from  its  appli- 
cation to  the  jurisdictions  of  the  ChanceUor,  between  absolute  and 
ordinary  power.  ^^ 

(1)  The  distinction  between  the  natural  and  politic  capacity  of  the 
king  was  elaborately  stated  in  the  Case  of  the  Duchy  of  Lancaster,  de- 
cided in  1562.  i»  "The  King,"  it  was  there  said,  20  'has  in  him  two 
Bodies,  viz.  a  Body  natural,  and  a  Body  politic.  His  Body  natural 
(if  it  be  considered  in  itself)  is  a  Body  mortal,  subject  to  all  In- 
firmities that  come  by  Nature  or  Accident,  to  the  Imbecility  of  Infancy 
or  old  Age,  and  to  the  like  Defects  that  happen  to  the  natural  Bodies 
of  other  People.  But  his  Body  politic  is  a  Body  that  cannot  be  seen 
or  handled,  consisting  of  Policy  and  Government,  and  constituted  for 
the  Direction  of  the  People,  and  the  Management  of  the  public- 
weal,  and  this  Body  is  utterly  void  of  Infancy  and  old  Age,  and  other 
natural  Defects  and  imbecilities,  which  the  Body  natural  is  subject  to, 
and  for  this  Cause,  what  the  King  does  in  his  Body  politic  cannot  be 
invalidated  or  frustrated  by  any  Disability  in  his  natural  Body."  The 
king  therefore,  "has  a  Body  natural,  adorned  and  invested  with  the 
Estate  and  Dignity  royal  ...  So  that  the  Body  natural,  by  the 
Conjunction  of  the  Body  politic  to  it  (which  Body  politic  contains  the 
Office,  Government,  and  Majesty  royal)  is  magnified."  21 

This  speculation  as  to  the  separation  of  the  natural  and  politic 
capacity  of  the  king  helped  to  express  his  new  position  as  head  and 
representative  of  the  state.  It  naturally  suggested  to  the  law>'ers  the 
distinction,  with  which  they  were  becoming  familiar,  between  corporate 
and  natural  personality ;  22  and  led  them  to  talk  of  the  king  as  a  corpo- 
ration sole,  and  to  compare  him  to  a  bishop,  an  abbot,  a  prior,  or  a 
parson.  ^3  As  Bacon  pointed  out,  tlie  analogy  was  not  exact,  as  the 
king  was  both  natural  man  and  the  head  of  the  body  politic.  ^*    In  spite 

"Ibid.  358-61. 

"2  Holdsworth,  op.  cit.  507. 

"Plowden   Rep.  212. 

"  Ibid.  213. 

""Ibid.  Cf.  Willion  v.  Berkeley  (1561)  Plowden  Rep.  223,  234.  A  good 
summary  of  the  law  as  here  stated  is  given  bv  Bacon  in  his  argument  in  Calvin's 
Case  (1608)  7  Works  667,  668. 

'*3  Holdsworth,  op.  cit.  368-73. 

^  3  Maitland,  Collected  Papers  ( 191 1 )  244  et  seq.  At  Westminster,  for  in- 
stance, the  abbot  and  prior  were  separate  corporations.  See  (1538)  28  Hen. 
Vni  c.  49  §  3. 

"  Bacon,  op.  cit.  668.  "Let  us  see  what  operations  the  king's  natural  person 
hath  upon  his  crown  and  body  politic;  of  which  the  chief  est  and  greatest  is,  that 
it  causeth  the  crown  to  go  by  descent ;  which  is  a  thing  strange  and  contrary  to 
the  course  of  all  corporations,  which   ever  more   take  in   succession   and   not   by 
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of  this  objection  it  is  possible  that  if  the  English  king  had  ever  be- 
come identified  with  the  state  something  might  have  been  made  of  the 
idea  that  the  king  was  a  corporation  sole.  ^^  But  in  England  in  the 
sixteenth  century,  no  statesman  or  lawyer  ever  thought  of  suggesting 
this  identification — he  and  his  subjects  together  were  the  "great  corpo- 
ration or  body  politick  of  the  kingdom."  20  Since,  however,  the  king, 
as  the  head  and  representative  of  the  state,  was  given  a  new  and 
peculiar  position  within  the  state,  it  was  clear  that  the  old  list  of  semi- 
feudal  privileges,  contained  in  such  documents  as  the  Praerogativa 
Regis,  27  vvould  no  longer  serve  as  a  complete  statement  of  the  law. 
No  doubt  this  old  list  of  privileges,  as  interpreted  by  the  Year  Books 
served  well  enough  for  the  ordinary  cases  in  which  the  king's  pre- 
rogatives came  before  the  courts ;  and  a  summary  of  the  law  grouped 
round  this  so  called  statute  was  written  by  Staunforde.  ^*  But  as 
Staunforde  recognized,  ^s  jt  did  not  tell  lawyers  or  politicians  anything 
of  the  new  position  in  the  state  which  the  king  and  his  prerogative  was 
taking.  A  re-statement  of  the  law  on  this  topic  was  needed  in  order 
to  bring  it  into  conformity  with  the  facts  and  the  needs  of  the  day. 
l>ut  to  make  this  new  statement  something  more  definite  was  needed 
than  this  somewhat  abstract  reasoning  as  to  the  consequences  of  the 
king's  double  capacity.     Some  practical  deductions  must  be  drawn. 

(2)  The  two  chief  ideas  which  lawyers  used  for  the  purpose  of 
drawing  these  deductions  were  (a)  the  idea  of  an  inseparable  preroga- 
tive, and  (b)  the  idea  of  the  distinction  between  absolute  and  ordinary 
power. 

(a)  To  the  king  in  his  politic  capacity  certain  powers  were  said 
by  the  lawyers  to  be  inseparably  annexed.  We  can  distinguish  two 
different  shades  of  meaning  which  were  attached  to  this  term  "in- 
separable." (1)  It  was  used  to  mean  a  right  or  power  which  was 
peculiar  to  the  king,  and  could  not  therefore  be  granted  to  another 
person.  Thus  the  right  to  appoint  justices  of  the  peace,  to  pardon 
crimes,  to  create  denizens,  "^  or  to  dispense  with  breaches  of  statutes 

descent.  .  .  .  And  therefore  here  you  may  see  what  a  weak  course  that  is, 
to  put  cases  of  bishops,  parsons,  and  the  like  and  to  apply  them  to  the  crown. 
For  the  king  takes  to  him  and  his  heirs  in  the  manner  of  a  natural  body,  and 
the  word  successors  is  but  suoerfluous." 

*'3  Holdsworth.  op.  cit.  362,  n.  1. 

"^  Supra,  footnote  4. 

"  3  Holdsworth,  op.  cif.  352 ;  for  this  so-called  Statute,  see  1  Holdsworth, 
op.  cit.  261,  n.  3. 

'^"As  exposicion  of  the  Kinges  prerogative  collected  out  of  the  great  adbridge- 
ment  of  Justice  Fitzherbcrt  and  other  older  wrii^ers  of  the  lawes  of  Englande, 
by  the  right  woorsshipfull  Sir  William  Staunford  knight,  lately  one  of  the 
Justices  of  the  Queenes  majesties  court  of  common  pleas;  whereunto  is  annexed 
the  Proces  to  the  same  Prerogative  appertaining,  (published  1568)."  The  dedica- 
tion to  Nicholas  Bacon,  "the  kinges  attourney  of  his  court  of  Wardes  and 
Liveries."  is  dated  Nov.  6,  1548. 

^^3  Holdsworth.  op.  cit.  352. 

^  (1505)  Y.  B.  20  Hen.  VII  Mich.  pi.  17,  a  case  turned  on  a  claim  of  the  Abbot 
of   St.  Albans   to  appoint  Justices   of   the   Peace.     Fineux,   C.  J.,  said   that   this 
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which  might  be  committed  in  the  future,  could  belong  to  the  king 
and  to  the  king  only.  ^^  This  idea  had  appeared  at  an  early  date. 
Bracton  had  used  it  to  demonstrate  the  illegality  of  the  possession  of 
jurisdiction  by  private  persons :  '^^  and  the  judges  of  the  sixteenth  cen- 
tury used  it  to  demonstrate  the  illegality  of  various  grants  of  royal 
rights,  and  licenses  to  enjoy  the  forfeitures  arising  from  the  breach 
of  penal  statutes  or  to  compound  for  their  breach.  The  learning  upon 
this  meaning  of  the  term  "inseparable"  was  summed  up  by  Coke  in  the 
Case  of  Penal  Statutes,  ^^  and  the  Case  of  the  King's  Prerogative  in 
Saltpetre.^^  (2)  It  was  used  in  connection  with  the  dispensing  power 
to  express  a  logical  difficulty  which  the  lawyers  felt  as  to  the  possi- 
bility of  taking  away  the  prerogative  to  dispense  with  a  statute,  even  by 
Act  of  Parliament.  If,  it  was  said,  the  king  has,  by  virtue  of  his 
office  as  king  a  power  to  dispense  with  Acts  of  Parliament,  how  can 
this  power  be  restrained?  If  the  Act  restrains  dispensation  with  itself, 
the  power  to  dispense  with  that  restraint  still  exists  non  obstante  the 
restraint.  ^^  This  prerogative  is  therefore  inseparable.  The  learning 
upon  this  meaning  of  the  term  was  summed  up  by  Coke  in  the 
Case  of  Non  Obstante.  ^® 

"est  chose  annex  al  crown  et  no  peut  etre  sever  e^  come  dc  grant  de  pardonner 
felons  ou  de  faire  denizens,  est  void';  cf.  (1495)  Y.  B.  Hen.  Vll  Hil.  pi.  6.  a  grant 
of  omnia  jura  Regalia  must  be  interpreted  according  to  the  old  allowance ;  42  Ass.  pi. 
49,  a  grant  to  hold  all  manner  o£  pleas  would  not  give  a  right  io  hold  the 
Assizes. 

^'The  Case  of  Penal  Statutes  (1604)  7  Co.  Rep.  36,  "When  a  siaiute  is 
made  pro  bono  publico,  and  the  king  .  .  .  is  by  the  whole  realm  inisicd  with 
it;  this  confidence  and  trust  is  so  inseparably  joined  ...  to  the  royal  person 
of  the  king  .*  .  .  that  he  cannot  transfer  it  to  the  disposition  or  power  of 
any   private   person." 

"1  Holdsworth,  op.  cit.  47;  Bracton  flF.  14a,  55b.  The  idea  also  appears  in 
another  slightly  different  form.  Some  rights  might  be  granted  to  a  private 
person,  but,  if  granted,  they  could  not  exist  in  the  hands  of  a  private  person 
in  the  same  form  as  that  in  which  they  belonged  to  the  king.  See  (1413)  Y.  B.  14 
Hen.  IV  Mich.  pi.  6  p.  9,  "Le  grantee  de  Roy  ne  sera  la  mcme  condition  que  le 
Roy  fuit,  car  le  Roy  avera  la  gard  de  son  tenant  comment  qui  il  lien^  de  luy  en 
posteriority.  Mes  si  le  Roy  grant  le  Seigneurie  a  un  auter  comon  person,  il  ne 
sera  de  mcme  le  condition  que  le  Roy  fuit." 

"  (1604)  7  Co.  Rep.  36. 

"  (1607)  12  Co.  Rep.  12,  "The  taking  of  saltpetre  is  a  purvejance  of  it  for 
the  making  of  gunpowder  for  the  necessary  defence  and  safety  of  the  realm. 
And  for  this  cause,  as  in  other  purveyances,  it  is  an  incident  inseparable  to  the 
Crown,  and  cannot  be  granted,  demised,  or  transferred  to  anv  other." 

"  (14S7)  Y.  B.  2  Heji.  VII  Mich.  pi.  20.  From  this  case  Bacon,  Maxims  of  the 
Law,  in  Bacon,  op  cit.  370,  deduces  the  following  proposition:  "If  there  be  a  statute 
made  'that  no  sheriff  shall  continue  in  his  office  above  a  year,  and  if  any  patent 
be  made  to  the  contrary  it  shall  be  void;  and  if  there  be  any  clausala  non 
obstante  contained  in  such  patent  to  dispense  with  the  present  act,  that  such 
clause  also  shall  be  void' ;  yet  nevertheless  a  patent  of  a  sheriff's  office  made  by 
the  king  for  term  of  life,  with  a  non  obstante,  will  be  good  in  law,  contrary  to 
such  statute  which  pretendeth  to  exclude  non  obstantes;  and  the  reason  is,  be- 
cause it  is  an  inseparable  prerogative  of  the  crown  to  dispense  with  politic 
statutes,  and  of  that  kind."  Cf.  Plowden  Rep.  502.  The  last  trace  of  this  idea 
appears  in  the  phrasing  of  §  12  of  the  Bill  of  Rights.  Cf.  D'Ewes.  op.  cit. 
168.  the  speech  of  Humphrey  Gilbert.  The  difficulty  is  somewhat  analogous  to  the 
difficulty  of  conceiving  an  Act  bv  which  a  sovereign  body  can  effectually  limit 
its  own  powers.  ""12  Co.  Rep.  18. 
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The  idea  of  an  inseparable  prerogative  was  therefore  a  vague  idea ; 
but  because  it  was  vague  it  was  capable  of  development.  Any  part  of 
the  prerogative  which  seemed  to  be  an  essential  attribute  of  royal  power 
could  be  dubbed  "inseparable" ;  ^"  and  the  doubt  as  to  the  capacity  of  an 
Act  of  Parliament  to  take  it  away,  which  had  been  applied  originally 
only  to  the  logical  difficulty  felt  in  the  case  of  the  dispensing  power, 
could  be  given  a  wider  significance.  The  manner  in  which  Coke  in  his 
usual  fashion  had  generalized  from,  and  embellished  his  authorities 
made  it  possible  to  cite  his  authority  for  such  an  extension.  "®  There- 
fore in  the  following  century,  when  the  powers  of  the  prerogative  and 
the  powers  of  Parliament  were  arrayed  over  against  one  another,  this 
idea  of  an  inseparable  prerogative  acquired  a  political  importance,  be- 
cause it  could  be  used  to  support  the  proposition  that  the  prerogative 
as  a  whole  was  superior  even  to  an  Act  of  Parliament,  and  that  an  Act 
of  Parliament  which  purported  to  take  it  away  was  a  void  Act.  ^® 
The  idea  had  not  acquired  this  importance  in  the  sixteenth  century.  It 
was  used  either  to  express  the  fact  that  certain  parts  of  the  prerogative 
were  such  essential  parts  of  the  conception  of  the  prerogative  that  they 
could  not  be  vested  in  any  other  than  the  king,  or  to  denote  the  logical 
impossibility  of  taking  away  his  power  to  dispense  with  statutes.  *** 

(b)  The  king's  prerogative  was  subject  to  the  law ;  but  there  was 
wide  sphere  within  which  the  king  could  act  as  he  pleased.  Thus  as 
supreme  head  of  the  church  he  had  wide  powers  over  all  ecclesiastical 
matters ;  as  representing  the  nation  in  its  dealings  with  foreign  nations 
he  was  free  to  act  as  he  pleased ;  and  in  times  of  war  and  insurrection 
he  must  take  what  measures  seemed  good  to  him  to  restore  law  and 
order.  Obviously  there  was  a  distinction  between  the  doing  of  such 
acts  as  to  which  he  had  an  unfettered  discretion,  and  the  doing  of  acts, 
such  as  the  issue  of  proclamations,  the  making  of  grants,  or  the  seizure 

"Thus  in  Bates'  Case  (1606)  2  S.  T.  371,  383,  Clark,  B.,  said:  "As  it  is  not 
a  kingdom  without  subjects  and  government,  so  he  is  not  a  king  without 
revenues  .  .  .  And  the  revenue  of  the  crown,  is  the  very  essential  part  of 
the  crown,  and  he  who  rendeth  that  from  the  king  pulleth  also  his  crown  from 
his  head,  for  it  cannot  be  separated  from  the  crown." 

''Thus  in  the  Case  of  Non  Obstante  12  Co.  Rep.  18,  he  said:  "No  .A.ct 
can  bind  the  king  from  any  prerogative  which  is  sole  and  inseparable  to  his 
person,  but  that  he  may  dispense  with  it  by  a  non  obstante;  as  a  sovereign 
power  to  command  any  of  his  subjects  to  serve  him  for  the  public  weal;  and 
this  solely  and  inseparably  is  annexed  to  his  person ;  and  this  Royal  power  cannot 
be  restrained  by  any  Act  of  Parliament,  neither  in  thesi  nor  in  hypothesi,  but 
that  the  king  by  his  royal  prerogative  may  dispense  with  it." 

"The  Case  of  Ship-money  (1637)  3  S.  T.  825,  1235,  "No  act  of  Parliament 
can  bar  a  king  of  his  regality,"  per  Finch,  C.  J.;  cf.  ibid,  at  p.  1085,  per 
Crawley,  J. 

"Thus  in  the  Case  of  Mines  (1568)  1  Plowden  Rep.  310,  335,  some,  arguing 
for  the  crown,  "affirmed  that  this  mine,  being  a  mine  roj'al  could  not  be  granted 
or  severed  from  the  crown  even  by  express  words,  for  it  is  an  incident 
inseparable  to  the  crown,  as  escheats  for  treasons  are";  but  this  was  denied,  and 
nothing  was  said  of  this  point  in  the  judgment;  it  would  seem  that  "inseparabil- 
ity" cannot  be  predicated  by  the  prerogative  as  a  whole,  but  only  of  certain 
parts  of  it. 
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of  property,  for  which  the  law  had  prescribed  conditions.  To  express 
this  distinction  the  law  borrowed  the  terms  "absolute"  and  "ordinary," 
which  had  already  been  applied  to  express  the  distinction  between  the 
cases  when  the  jurisdiction  of  the  Chancellor  was  bound  by  the  straight 
rule  of  the  common  law,  and  when  it  was  not.  *^  Thus  the  term 
"absolute"  when  applied  to  the  king  does  not  mean  that  he  is  freed 
generally  from  legal  restraint ;  but  merely  that  as  to  the  particular  act 
to  which  the  adjective  is  applied  he  has  a  free  discretion  as  to  the  ques- 
tion whether  he  will  do  it  at  all,  or,  if  he  wishes  to  do  it,  as  to  how  he 
will  do  it.  *'  But  the  term  "absolute,"  even  more  than  the  term  "in- 
separable," gave  countenance  to  the  idea  that  the  king  had  a  large  and 
indefinite  reserve  of  power  which  he  could  on  occasion  use  for  the 
benefit  of  the  state ;  ■'^  and  the  constitutional  controversies  of  the 
seventeenth  century  gave  a  very  definite  meaning  to  this  idea.  *"*  The 
older  authorities  knew  of  the  particular  parts  of  the  royal  prerogative 
which  were  absolute,  and  the  particular  parts  of  the  prerogative  which 
were  inseparable;  but  their  words  were  not  always  very  precise;*' 
and  this  want  of  precision  enabled  the  prerogative  lawyers  of  the 
seventeenth  century  to  deduce  from  their  statements  concerning  these 

**  2  Holdsworth,  op.  cit,  507. 

**  See  the  instances  given  by  Mr.  Alston  in  the  Introduction  to  Smith,  De 
Repuhlka  Anglorum  (.\lston  ed.  1906)  XXXI.  XXXII.  Smith  talks  of  the 
Prince's  absolute  power  in  time  of  war,  his  absolute  power  over  the  coinage,  or 
over  foreign  affairs,  and  of  the  absolute  character  of  the  judgments  of  Parlia- 
ment; in  all  these  cases  Mr.  Alston  says  the  term  means  "without  appeal."  I 
should  rather  prefer  to  say  that  it  means  an  authority  the  exercise  of  which 
cannot  be  called  in  question  by  any  legal  process,  i.e.,  there  exists  what  we 
should  call  an  absolute  discretion.  Thus  Lambard,  Archeion  136,  talks  of  hear- 
ing a  case,  "by  absolute  authority  without  prescribed  rule  of  ordinary  proceed- 
ings"; CoV^,  Caudrey's  Case  (1591)  5  Co.  Rep.  1,  40b,  says  that  the  "kingdom 
of  England  is  an  absolute  monarchy,"  by  which  he  means  that  it  is  not  sub- 
ject to  the  jurisdiction  of  the  pope  or  other  foreign  prince.  Wray,  the  Speaker 
in  1571.  said  that  over  Ecclesiastical  Causes,  "her  Majesty's  power  is  absolute," 
D'Ewes,  op.  cit.  141.  Sometimes  the  word  is  used  in  its  modern  sense,  e.  g.. 
Sir  H.  Gilbert  makes  the  statement  that,  "other  kings  had  absolute  power  as 
Denmark  and  Portugal,"  D'Ewes.  op.  cit.  168.  But  this  was  not  said  by  a 
lawyer ;  the  legal  use  is  that  indicated  above.  And  that  this  is  so  can  be  further 
illustrated  by  a  passage  from  Lambard.  Justices  of  the  Peace  (1581)  Bk. 
I  c.  XI  (cited  Smith,  op.  cit.  XXXII)  ;  Lambard  there  says  that  he  is  using 
"absolute  power"  in  the  sense  of  "discretion."  and  draws  the  distinction  between 
a  discretion  to  be  exercised  "simply,"  and  a  discretion  to  be  exercised  "after  a 
manner";  this  really  answers  to  the  modem  distinction  between  a  discretion 
and  an  absolute  discretion. 

**  The  adjective  "Royal"  is  sometimes  used  in  a  similar  way:  see  the  state- 
ment in  the  preamble  of  (1539)  31  Hen.  VIII  c.  8  "not  consideringe  what  kinge 
by  his  royall  power  may  doe":  1  Select  Cases  in  the  Star  Chamber  (S.  S.)  2)7. 
46  "Riall"  is  used  to  signifv  "absolute"  power. 

** Bates'  Case  (1606)  2  S.  T.  389.  Fleming.  C.  B.,  said:  "The  absolute 
power  of  the  king  ...  is  that  which  is  applied  to  the  general  benefit  of  the 
people^  and  is  salus  populi.  Cf.  the  Case  of  Ship-Money  (1637)  3  S.  T.  825. 
1083.    "In  the  king  are  two  kinds  of  prerogative  regale  et  legale."  per  Crawley,  T. 

*'Thus  the  statement  in  Willion  v.  Berkeley  (1561)  Plowden  Rep.  223, 
234.  that  the  king  'is  the  head."  and  "that  he  has  the  sole  government"  could  be 
easily  made  the  starting  point  of  another  theory  which  regarded  the  king  as 
corporation  sole,  and  in  accordance  with  the  continental  ideas,  identified  king 
and  state. 
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particular  absolute  or  inseparable  prerogatives,  the  theory  that  the  king" 
had,  inseparably  attached  to  his  person,  a  general  absolute  prerogative 
to  act  as  he  pleased  which  he  could  use  whenever  he  saw  fit. 

No  such  deductions  were  drawn  by  the  lawyers  and  statesmen 
of  the  sixteenth  century.  They  recognized  that  the  king  had  a  politic 
capacity,  and  that  in  that  capacity  he  was  the  head  and  representative  of 
the  state.  To  that  capacity  certain  powers  were  inseparably  annexed — 
they  were,  that  is,  implicit  in  the  idea  of  kingship,  and  therefore  in- 
separable from  the  person  of  the  king.  As  to  the  mode  of  use  of 
some  of  these  powers  the  king's  discretion  was  free — he  had  an 
absolute  prerogative.  The  mode  of  the  uses  of  others  was  prescribed 
by  law.  They  could  therefore  be  called  ordinary  because  they  were 
subject  to  the  ordinary  conditions  of  compliance  with  the  law.  The 
king  himself  was  not  amenable  to  the  law,  *"  and  the  exercise  of  any  of 
his  absolute  prerogatives  could  not  be  called  in  question  in  a  law 
court.  But,  subject  to  these  qualifications,  both  the  extent  of  the  pre- 
rogative and  the  mode  of  its  uses  were  subject  to  certain  legal  limitations 
which  the  law  courts  must  interpret.  ^"^ 

The  English  king  therefore  was  far  from  being  the  sovereign  power 
in  the  state.  Nor  do  I  think  that  any  lawyer  or  statesman  of  the 
Tudor  period  could  have  given  an  answer  to. the  question  as  to  the 
whereabouts  of  the  sovereign  power  in  the  English  state.  The  doc- 
trine of  sovereignty  was  a  new  doctrine  in  the  sixteenth  century ;  nor 
is  it  readily  grasped  that  the  existence  of  a  conflict  between  several 
competitors  for  political  power  makes  it  necessary  to  decide  which  of 
these  various  competitors  can  in  the  last  resort  enforce  its  will.  ^^ 
There  is  a  negative  element  about  the  doctrine  of  sovereignty  as  well 
as  a  positive.     We  must  be  able  to  assert  not  only  that  the  sovereign 

"2  Holdsworth,  op.  cit.,  198. 

"  Perhaps  the  best  short  summary  of  the  actual  state  of  the  law  in  the 
sixteenth  century  will  be  found  in  Hooker,  Ecclesiastical  Polity  (1604)  Bk. 
VIII,  c.  2,  17;  see  iaifra,  footnote  64,  for  edition  cited  in  this  article. 

"Sir  Frederick  Pollock,  History  of  the  Science  of  Politics  (ed.  1911)  57 
holds  that  Smith,  in  his  famous  passage  on  the  powers  of  Parliament  and 
elsewhere  did  intend  to  assert  that  the  king  in  Parliament  was  the  sovereign 
power  in  the  state — "one  is  tempted  to  think  he  must  somehow  have  had  knowl- 
edge of  Bodin's  work."  Mr.  Alston,  in  Smith,  op.  cit.  XXIX-XXXIV,  disagrees. 
He  says  ,at  p.  XXXIII :  "Smith  in  declaring  Parliament  to  be  the  most  high 
and  absolute  power  of  the  realm  (in  time  of  peace)  is  by  no  means  bringing  up 
for  consideration  the  question  of  sovereignty  in  the  modern  sense,  or  making 
statements  which  have  any  direct  bearing  on  the  great  controversy  of  the  next 
century.  Probably  he  has  not  seriously  thought  of  the  king  as  likely  to  come  into 
opposition  with  the  Houses  in  time  of  peace,  any  more  than  as  likely  to  come 
into  opposition  with  the  rest  of  the  army  in  time  of  war.  The  king  is  most 
powerful  when  he  is  at  the  head  of  his  army  or  when  he  is  presiding  over  his 
Parliament."  Mr.  Figgis,  3  Camb.  Mod.  Hist.  (1905)  748,  says  of  Smith:  "The 
whole  standpoint  is  nearer  that  of  Bracton  than  that  of  Bodin."  Cf.  Gooch, 
History  of  English  Democratic  Ideas  in  the  Seventeenth  Century  (1898)  37,  38. 
Having  regard  to  the  manner  of  the  development  of  English  institutions  in  the 
sixteenth  century,  and  the  legal  doctrines  underlying  them,  I  am  inclined  to  agree 
with  Mr.  Alston  rather  than  with  Sir  Frederick  Pollock.  See  (1912)  12 
Columbia  Law  Rev.  29,  n.  120. 
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is  the  person  or  body  to  whom  the  bulk  of  his  subjects  are  in  a  state 
of  habitual  obedience,  but  also  that  he  or  they  are  not  in  a  state  of 
habitual  obedience  to  any;  and  it  is  not  until  this  conflict  has  arisen, 
and  has  been  decided,  that  men  see  the  necessity  for  the  denial  as  well 
as  the  assertion.  For  it  is  not  until  then  that  men  are  driven  to  con- 
sider either  the  precise  extent  of  the  power  of  the  ruler  of  the  state,  or 
the  question  whether  or  no  it  is  shared  by  any  other  person  or  body 
within  the  state.  Till  then  general  assertions  as  to  the  supremacy  of 
some  particular  person  or  body  or  persons  will  serve.  It  is  such  a 
general  assertion  of  the  supremacy  of  the  king  in  Parliament  that  we 
get  in  Sir  Thomas  Smith's  work.  No  controversy  had  as  yet  arisen  as 
to  the  extent  of  the  powers  of  the  king  or  the  powers  of  Parliament.  *® 
He  does  not  contemplate  the  existence  of  a  controversy  between  them. 
All  that  he  means  to  do  is  to  assert  that  the  king  together  with  his 
Parliament  can  exercise  supreme  authority  in  the  state. 

The  unique  continuity  and  the  peaceful  character  of  the  develop- 
ment of  English  institutions  and  English  law  throughout  this  century 
had  led  to  the  retention  of  mediaeval  ideas  as  to  the  relation  of  the 
king  to  the  law  and  government  of  the  state,  which  were  quite  opposed 
to  the  new  theory  of  sovereignty.  It  is  to  Bracton's  book,  rather 
than  to  any  more  modem  authority  that  lawyers  and  statesmen  of 
all  opinions  appeal.  Thomas  Cromwell,  ^®  and  the  upholders  of  the 
prerogative  in  the  Elizabethan  Parliaments,  appealed  to  Bractort's  book 
to  prove  that  the  king  was  the  vicar  of  God  and  supreme  in  his 
realm;  51  while  throughout  the  century  lawyers  and  the  upholders  of 
the  rights  of  Parliament  appealed  to  it  to  prove  that  the  king's  acts 
were  governed  by  a  supreme  law.  ^^  Though  English  institutions  have 
been  adapted  to  the  needs  of  an  independent  territorial  state  of  the 
modem  type,  the  theory  of  the  English  state  is  as  yet  very  mediaeval 
in  its  character.  Even  in  the  ecclesiastical  sphere  the  Reformation  has 
made,  officially,  no  break  with  the  past.  ^^ 

The  manner  in  which  mediaeval  institutions  had  been  adapted, 
with  the  minimum  of  change,  to  suit  a  modern  state  is  clearly  brought 

"As  Mr.  Gooch  isays.  op.  cit.,  38,  "the  conduct  of  the  Parliaments  of  the 
reign  [of  Elizabeth]  exhibits  the  interesting  spectacle  of  a  stout  determination 
to  have  their  way  on  questions  of  importance,  combined  with  a  tacit  under- 
standing that  first  principles  shall  be  let  alone." 

■^  1  L.  and  P.,  Introd.  XII,  no.  1038,  Denys,  writing  to  Cromwell,  says 
that  Cromwell  had  caused  him  and  Kingston  to  read  Bracton,  in  which  the  king 
is  called  Vicarius  Christi. 

"  D'Ewes,  op.  cit.  649.  In  the  Parliament  of  1601  Cecil  said :  "If  you  stand 
upon  law  and  disputes  of  the  prerogative,  heark  ye  what  Bracton  saith, 
Praerogatiz'am  nostram  nemo  audcat  disputare." 

"  See  e.  g.,  D'Ewes.  op.  cit.  238,  Wentworth  cited  Bracton  to  prove  that  the 
"king,  "ought  not  to  be  under  man,  but  under  God  and  under  the  law.  because 
the  law  maketh  him  a  king  ...  he  is  not  a  king  in  whom  will  and  not  the 
law  doth  rule,  and  therefore  he  ought  to  be  under  the  law."  Cf.  Bacon's 
argument  in  Calvin's  Case  (1608)  7  Works,  646,  where  a  ver>-  similar  use  is  made  of 
Bracton's  authority. 

"  1  Holdsworth,  op.  cit.,  366-69. 
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out  in  Sir  Thomas  Smith's  famous  book  on  the  Republic  of  England; 
and  the  manner  in  which  mediaeval  ideas  had  been  similarly  adapted  is 
equally  clearly  brought  out  in  Hooker's  great  work  on  Ecclesiastical 
Polity.  It  is  from  these  books  that  the  theory  of  the  English  state  at 
the  close  of  the  sixteenth  century  can  be  most  clearly  seen. 

Sir  Thomas  Smith '^^  (1513-1577)  was  by  no  means  the  least  dis- 
tinguished of  the  many-sided  men  who  helped  to  govern  England  in  the 
reign  of  Elizabeth.  In  Henry  VIII's  reign  he  had  made  his  name  as 
a  classical  scholar  at  Cambridge.  In  1540  he  was  created  the  first 
Regius  professor  of  civil  law  in  that  University.  He  went  abroad  to 
study  his  subject  and  became  a  doctor  in  law  of  the  University  of 
Padua.  A  staunch  supporter  of  the  Reformation,  he  entered  the  service 
of  the  state  in  the  reign  of  Edward  VI.  "He  became  clerk  of  the 
privy  council,  steward  of  the  stannary  courts,  a  master  of  the  court  of 
Requests,  provost  of  Eton,  Dean  of  Carlisle,  and  in  1548  one  of  the  two 
secretaries  of  state."  •'••'  He  was  attached  to  the  Protector  Somerset, 
and  lost  his  professorship  and  secretaryship  at  his  fall.  In  Mary's 
reign  he  lost  the  provostship  of  Eton  and  the  Deanery  of  Carlisle;  but 
he  received  a  pension  in  lieu  of  these  offices,  and  the  friendship  of 
Gardiner  protected  him  from  further  molestation  during  her  reign.  He 
became  prominent  once  more  in  Elizabeth's  reign.  He  was  on  the 
commission  which  sat  to  consider  the  business  to  be  brought  before 
the  Parliament  of  1559,  and  he  represented  Liverpool  in  that  Parlia- 
ment. From  1562-66  he  was  ambassador  in  France.  He  became  privy 
councillor  in  1571,  and  secretary  of  state  in  1572.  In  the  latter  year  he 
again  sat  in  Parliament,  and  became  chancellor  of  the  order  of  the 
Garter.    He  died  in  1577. 

Smith  was  not  only  an  eminent  public  servant,  he  was  also  a 
classical  scholar,  a  physician,  a  mathematician,  an  astronomer,  an 
architect,  an  historian,  and  an  orator.  But  it  is  none  of  these  accom- 
plishments that  gives  him  a  place  in  English  legal  and  constitutional 
history — it  is  his  little  book  on  the  Republic  of  England,  written,  like 
Fortescue's  Dc  Laudibus, "'''  when  he  was  in  France.  The  book  was 
first  published  in  1583.  It  ran  through  eleven  editions  in  a  little  over  a 
century.  It  was  translated  into  Latin,  and  in  its  Latin  dress  four 
editions  were  published.'*'^  To  the  editions  of  1583  and  1584  the  editor 
and  publisher  has  appended  notes.  In  the  former  edition  the  notes  are 
mainly  legal :   in  the  latter  they  are  mainly  etymological.  ^* 

Smith  set  himself  to  "declare  summarily  as  it  were  in  a  chart  or 

"These  facts  have  been  taken  from  Maitland's  Preface  to  Smith,  op.  cit., 
and  from  the  Diet.  Nat.  Biog. 

"  Maitland's  Preface  to  Smith,  op.  cit.,  IX. 

^2  Holdsworth,  op.  cit.  A79,  480-81. 

"  Smith,  op.  cit.  Appendix  A,  144-47. 

"  Smith,  op.  cit.  Alston  Introd.  XLV-LIII,  and  Maitland  App.  A,  147-67 
give  a  very  full  and  clear  account  of  these  notes  and  their  relation  to  the 
original   text. 
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niappe  .  .  .  the  forme  and  manner  of  the  government  of  Eng^ 
lande  and  the  policie  thereof,  and  sette  before  your  eies  the  principall 
pointes  wherein  it  doth  differ  from  the  policie  or  government  at  this 
time  used  in  Fraunce,  Italie,  Spaine,  Germanie  and  all  other  countries, 
which  doe  foUowe  the  civill  lawe  of  the  Romanes."  He  has  given  us, 
as  he  says,  a  true  account  of  an  actually  existing  commonwealth ;  and 
he  points  out  that  a  comparison  between  this  commonwealth  of  England 
and  the  coinmonwealths  of  neighboring  states  would  "be  no  illiberal 
occupation  for  him  that  is  a  philosopher,"  nor,  "unprofitable  for  him 
who  hath  to  doe,  and  hath  good  will  to  serve  the  Prince  and  the 
commonwealth." '®  The  book,  therefore,  as  Mr.  Alston  says,  is  "a 
pioneer  treatise  in  Comparative  Politics."  *®  And  it  is  probable  that 
Smith  has  emphasized  in  his  sketch  the  points  of  contrast  with  foreign 
governments.  The  Privy  Council — the  real  governing  body  of  the 
country — is  hardly  mentioned.  ®^  But  foreign  states  were  well  acquaint- 
ed with  similar  bodies.  One  great  contrast  between  the  English  state 
and  the  continental  was  the  fact  that  England  was  still  governed  by 
many  courts  of  mediaeval  origin,  and  by  a  common  law  which  was 
wholly  peculiar  to  itself.  Thus,  as  Mr.  Alston  points  out,  "to  Smith 
the  constitution  of  a  commonwealth  consists  primarily  of  its  courts  and 
its  various  fomis  of  law — martial,  ecclesiastical  and  general" ;  and  the 
"regularly  recurring  contrast"  is  between  England  and  countries  gov- 
erned by  the  civil  law.  **•  But  another  equally  g^eat  contrast  between 
the  English  and  the  continental  state  was  to  be  found  in  the  unique 
sphere  occupied  by  the  English  Parliament.  Its  existence  and  activities 
presented  quite  as  great  a  contrast  to  the  institution  of  foreign  coun- 
tries as  the  English  courts  and  the  English  common  law.  I  think 
that  it  was  mainly  for  this  reason  that  Smith  so  fully  describes  it.  It 
was  no  doubt  a  court;  and  it  possessed  some  of  the  attributes  of  a 
court.  But  it  was  unique,  and  not  because  Smith  thought  of  it  primarily 
as  a  court  does  he  give  it  so  important  a  place  in  his  book.  ^^^ 

Though  the  comparative  point  of  view  which  Smith  adopts  led  him 
to  emphasize  certain  of  the  institutions  of  the  English  state,  and  to 
neglect  others,  we  cannot  accuse  him  of  over-emphasis.  The  fact  that 
the  greater  part  of  the  institutions  of  the  English  government  could  be 
best  described  under  the  rubric  'Justice  and  Police'  is  obvious  from  the 
literature  of  the  subject.  Both  Lambard  and  Crompton,  who  wrote  on 
local  government,  described  the  central  government  in  a  treatise  upon 

"  Smith,  op.  cit.  Bk.  III.  c.  9  Epilogue. 

"  Smith,  op.  cit.  Introd.  XXVI. 

"Smith,  op.  cit.  Introd.  XXVI.  XXVII,  Similarly  "the  relation  of  church 
aiid  state  were  too  prominent  a  question  in  Smith's  time,  and  convocation  was 
still  a  JDody  of  too  great  constitutional  importance,  for  them  to  be  ignored 
.  .  .  in  an  Elizabethan  treatise  on  the  constitution.  Yet  they  are  passed  over 
without  a  mention." 

"•/feid.  XXVII. 

""  (1912)   12  Columbia  Law  Rev.  24,  n.  103. 
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the  jurisdiction  of  courts.  Lambard's  tract  is  political  rather  than  legal 
in  its  tone.  Crompton's  treatise,  ^^  on  the  other  hand,  is  legal  rather 
than  political — it  owes  much,  as  the  author  says,  to  the  abridgments 
of  Fitzherbert  and  Brook.  ^^  it  is  to  a  large  extent  a  digest  of  the 
Year  Books  and  other  cases  applicable  to  the  subject.  I  cannot  but 
think  that  this  characteristic  of  the  literature  of  the  subject  is  the  most 
striking  testimony  to  that  continuity  of  development,  which  is  the  domi- 
nant and  peculiar  note  of  the  history  of  English  public  law  throughout 
this  century  of  change. 

Hooker's  great  work  is  the  complement  of  Smith's.  Smith  de- 
scribes institutions.  Hooker  attempts  to  extricate  the  political  theory 
which  underlay  them.  The  Ecclesiastical  Polity,  as  its  title  implies, 
professes  to  he  only  a  defence  of  Elizabeth's  ecclesiastical  settlement. 
But  it  is  far  more  than  this.  It  is  in  fact  an  explanation  and  a  vindica- 
tion of  the  Tudor  polity  in  state  and  church.  Because  it  is  the  only 
book  which  not  only  describes  that  polity  but  also  explains  its  underlying 
principles,  it  is  of  immense  historical  interest;  and  because  the  results 
of  the  constitutional  controversies  of  the  seventeenth  century  were  to 
give  practical  effect  to  the  theory  of  the  state  outlined  in  it,  it  is  of 
equal  constitutional  importance.  ®^ 

Hooker's  book  is  dominated  by  the  mediaeval  idea  of  the  supremacy 
of  the  law.  Heaven  and  earth  alike  are  governed  by  laws  of  different 
kinds — "the  Law  which  God  himself  hath  eternally  set  down  to  follow 
in  his  own  works ;  the  Law  which  he  hath  made  for  his  creatures  to 
keep,  the  Law  of  natural  and  necessary  agents ;  the  Law  which 
angels  in  heaven  obey ;  the  Law  whereunto  by  the  light  of  reason 
men  find  themselves  bound  in  that  they  are  men;  the  Law  which  they 
make  by  composition  for  multitudes  and  politic  societies  of  men  to  be 
guided  by ;  the  Law  which  belongeth  unto  each  nation ;  the  Law 
that  concerneth  the  fellowship  of  all ;  and  lastly  the  Law  which 
God  himself  hath  supernaturally  revealed."  ^^  "Wherefore,"  he  con- 
cludes, "of  Law  there  can  be  no  less  acknowledged,  than  that  her  seat 
is  the  bosom  of  God,  her  voice  the  harmony  of  the  world ;  all  things  in 
heaven  and  earth  do  her  homage,  the  very  least  as  feeling  her  care, 
and  the  greatest  as  not  exempted  from  her  power."  ^^  All  creation 
therefore,   animate  and  inanimate,   is  governed   by  law.     All  men   are 

*' L'authoritie  ct  jurisdiction  des  courts  de  la  Majestie  de  la  roygne   (1594). 

"  See  the  dedication  to  Mes  Companions  del  Middle  Temple.  If  it  be  true 
that  the  Diversite  des  courts,  2  Holdsworth,  op.  cit.  443,  was  written  by  Fitz- 
herbert, we  could  say  that  all  the  chief  writers  on  local  government  wrote  also 
on  other  aspects  of  government  through  the  medium  of  books  on  the  jurisdic- 
tion of  courts;  but  there  seems  no  sufficient  ground  for  attributing  this  tract 
to  Fitzherbert. 

"The  references  have  been  taken  from  Hooker,  Works  (3rd  ed.  by 
Keble,  1841). 

"/6id.  Bk.  I,  c.  16.1. 

**Ibid.  Bk.  I,  c.  16.8. 
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governed  by  the  overriding  law  of  God  and  of   reason;  and,  besides 
they  are  governed  by  other  laws  of  human  origin. 

In  the  first  place  men  must  obey  the  law  of  the  particular  society 
to  which  they  belong — if  this  were  not  so,  "we  take  away  all  possibiUty 
of  sociable  life  in  the  world."  «^  The  contents  of  this  law  must  diflfer 
according  to  the  needs  of  particular  societies,  and  vary  therefore  with 
time  and  place.  **  They  will  necessarily  include  rules  both  as  to 
temporal  and  ecclesiastical  matters;  and  all  these  rules  must  be  obeyed, 
provided  that  they  do  not  contravene  the  law  of  God  or  of  nature.  *** 
Subject  therefore  to  this  condition,  each  particular  state  is  free  to  adopt 
the  mode  of  government  both  in  church  and  state  which  it  pleases. ''" 
Nor  is  this  unreasonable,  because  the  law  really  rests  upon  consent  ex- 
press or  implied."^  It  is  the  act  of  the  whole  body  politic;  and  this 
body  politic  includes  both  church  and  state. '^  2  Thus  in  England  laws 
are  made  by  the  whole  Parliament.  "^^  The  king  indeed  has  dominion 
over  the  whole  state ;  "but  with  dependence  upon  that  whole  entire  body, 
over  the  several  parts  whereof  he  hath  dominion ;  so  that  it  standeth  for 
an  axiom  in  this  case.  The  king  is  'major  singulis,  universis  minor.'  "^* 
Though  personally  above  the  law  of  the  state,  he  is  personally  subject  to 

'"  Ibid.  Bk.  I,  c.  16.5.  "...  the  public  power  of  all  societies  is  above 
every  soul  contained  in  the  same  societies.  And  the  principal  use  of  that  power 
is  to  give  laws  unto  all  that  are  under  it ;  which  laws  in  such  case  we  must  obey, 
imless  there  be  reason  shewed  which  may  necessarily  enforce  that  the  Law  of 
Reason  or  of  God  doth  enjoin  the  contrary.  Because  except  our  own  private  and 
but  probable  resolutions  be  by  the  law  of  public  determinations  overruled,  we 
take  away  all  possibility  of  sociable  life  in  the  world." 

"Ibid.  Bk.  I,  c.  10.9.  "To  this  appertain  those  known  laws  of  making  laws; 
as  the  law-makers  must  have  an  eye  to  a  place  where,  and  to  the  men  amongst 
whom;  that  one  kind  of  laws  cannot  serve  for  all  kind  of  regiment;  ..." 
"Ibid.  Bk.  Ill,  c.  10.7.  "To  make  new  articles  of  faith  and  doctrine  no 
man  thinketh  it  lawful;  new  laws  of  government  what  commonwealth  or  church 
is  there  which  maketh  not  either  at  one  time  or  another?" 
"Ibid,  see  Bk.  Ill,  c.  92,  3;  Bk.  VIII,  c.  6.6. 

^Ibid.  Bk.  I,  c.  10.8.  "l,aws  they  are  not  therefore  which  public  approbation 
hath  not  made  so." 

''Ibid.  Bk.  VIII,  c.  1.7.  "...  With  us  one  society  is  both  the  church 
and  commonwealth."     Cf.  Bk.  VIII,  c.  3.6. 

'^  Ibid.  Bk.  VIII,  c.  6.11.  "The  parliament  of  England  together  with  the 
convocation  annexed  thereunto,  is  that  whereupon  the  ven,'  essence  of  all  govern- 
ment within  this  kingdom  doth  depend;  it  is  even  the  body  of  the  whole  realm"; 
and,  these  laws,  "are  not  by  any  of  us  so  taken  or  interpreted,  as  if  they  did 
receive  their  force  from  power  which  the  prince  doth  communicate  unto  the 
parliament,  .  .  .  but  from  power  which  the  whole  body  of  this  realm  being 
naturally  possessed  with,  hath  by  free  and  deliberate  assent  derived  unto  him 
that  ruleth  over  them  ...  So  that  our  laws  made  concerning  religion,  do 
take  originally  their  essence  from  the  power  of  the  whole  realm  and  church  of 
England     .     .     .     ." 

'*  Ibid.  Bk  VIII,  c.  2.7.  this  really  expresses  in  the  language  of  the  political 
philosopher  what  Fineux,  C.  J.,  in  (1523)  Y.  B.  14  Hen.  VIII  Mich.  pi.  2,  p.  3,  tried 
to  express  in  the  technical  language  of  the  lawyer:  "Un  corporacion  est  un  aggre- 
gacion  del  teste  et  corps,  et  nemy  un  teste  solement,  et  nemy  un  corps  solement 
.  .  .  Ausi  est  corporacion  per  le  common  ley,  come  le  parliament  del  roi,  et 
seigneurs,  et  les  commons  sont  un  corporacion;  encore  le  roi  poit  faire  chose  sans 
le  parlement  come  graunt  annuitie,  etc.  Mes  nul  suera  le  roi,  mes  suera  a  luy  per 
peticion,  et  auera  aide  en  lieu  del  voucher." 
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Divine  law, '^'^  and  his  acts  are  subject  to  the  law  of  the  state.  "^^  So 
that,  .  .  .  "though  no  manner  of  person  or  cause  be  unsubject  to 
the  king's  power,  yet  so  is  the  power  of  the  king  over  all  and  in  all 
limited,  that  unto  all  his  proceedings  the  law  itself  is  a  rule."^"^  "What 
power  the  king  hath  he  hath  it  by  law,  the  bounds  and  limits  of  it  are 
known ;  .  .  .  'The  whole  body  politic  maketh  laws,  which  laws 
give  power  unto  the  king,     .     .     ."  ^* 

In  the  second  place  these  independent  societies  are  bound  together 
by  the  rules  of  international  law.  "The  strength  and  virtue  of  that  law 
is  such  that  no  particular  nation  can  lawfully  prejudice  the  same  by  any 
their  several  laws  and  ordinances,  more  than  a  man,  by  his  private 
resolutions  the  law  of  the  whole  commonwealth  or  state  wherein  he 
liveth."  "'^  Europe  therefore  is  no  longer  one  body — one  Holy  Roman 
Empire.  It  is  composed  of  a  number  of  independent  states  each  of 
which  is  governed  internally  by  its  own  municipal  laws,  and  externally 
by  international  law ;  and  over  all  is  the  law  of  God  and  nature.  *** 
It  is  law,  therefore,  which  governs  the  universe ;  and  those  states  in 
which  the  law  is  supreme  are  the  best  ruled,  and  most  in  accord  with 
the  Divine  government  of  the  universe.  *^ 

Hooker's  book  is  the  best  proof  that  the  Tudor  sovereigns  had  suc- 
ceeded in  their  efforts  to  adapt  mediaeval  institutions  and  ideas  to  the 
needs  of  the  modem  state.  It  is  because  this  adaptation  had  been 
gradually  and  peacefully  effected  that  England  in  the  sixteenth  century 
produced  no  book  of  European  importance  upon  the  theoi-y  of  the 
modern  state.  Grievances,  political  or  religious,  acutely  felt,  are  the 
force  which  inspire  men  to  raise  fundamental  questions,  and  to  write 
books  which  become  landmarks  in  the  science  of  politics.  If  it  is  true 
that  a  country  is  happy  which  has  no  history,  it  is  equally  true  that  it  is 
happy  in  its  form  of  government  if  its  subjects  are  not  moved  to  probe 
deeply  into  the  theories  which  underlie  that  form  of  government.  Mr. 
Gooch  has  said  of  Fortescue's  books  that,  "there  is  not  much  political 
philosophy  to  be  found  in  them" ;  and  that  "the  constant  tendency  of  his 
work  is  to  slide  from  general  discussions  into  criticism  of  the  con- 
stitution or  devising  means  for  its  amendment."  ^^  This  is  equally  true 
of  the  political  philosophy  of  Elizabeth's  reign.  The  existing  constitu- 
tion is  taken  for  granted.  There  is  no  need  therefore  to  discuss  the 
fundamental  principles  underlying  the  modern  state  except  in  the  most 

'        "Hooker,  op.  cit.  Bk  VIII,  c.  9.  2,  3. 

'Ubid.  Bk   VIII,  c.  2.17.  "/fcirf.  Bk.  VIII.  c.  2.13. 

'*Ibid.  Bk.  VIII,  c.  8.9.  '*  Ibid.  Bk.  I,  c.  10.12,  13. 

**  Cf.  Sir  THomas  More's  view,  expressed  in  a  letter  to  Cromwell,  L.  and  P., 
Introd.  VII  no.  289,  p.  124,  that  all  Christendom  is  one  "Corps." 

"Hooker,  op.  cit.  Bk.  VIII,  c.  2.  12,  ''Happier  that  people  whose  law  is  their 
king  in  the  greatest  things,  than,  that  whose  king  is  himself  their  law.  Where 
the  king  doth  guide  the  state,  and  the  law  the  king,  that  commonwealth  is  like 
an  harp  or  melodious  instrument,  the  strings  whereof  are  tuned  and  handled  all 
by  one,  following  as  laws  the  rules  and  cannons  of  musical  science." 

*=  Gooch,  op.  cit.  32,  22,. 


THE  PREROGATIVE  IN  THE  SIXTEENTH  CENTURY    569 

perfunctory  way.  Practical  reforms  of  actual  institutions  are  much 
more  important.  It  is  mainly  for  this  reason  that  continental  speculation 
on  the  theory  of  the  state  had  little  practical  influence  upon  England 
in  the  sixteenth  century.  But  the  minds  of  those  who  interested  them- 
selves in  public  affairs  could  not  be  wholly  uninfluenced  by  it.  It  formed, 
so  to  speak,  an  intellectual  background  to  the  stage  on  which  they  played 
their  parts,  whether  their  political  leanings  led  them  to  favour  an  in- 
crease in  royal  power  or  to  advocate  its  limitation ;  and  it  will  clearly 
become  important  if  a  serious  constitutional  controversy  arises  within 
the  state.  We  must  therefore  take  some  account  of  its  existence  and  its 
as  yet  indirect  influence  upon  English  political  theory.  In  the  first  place 
I  shall  glance  at  the  influence  of  the  royalist  theories  of  the  state,  and  in 
the  second  place  at  the  influence  of  the  theories  of  those  who  sought 
to  place  some  limitation  upon  royal  power. 

(1)  Seeing  that  the  Reformation  settlement  was  founded  upon  the 
royal  supremacy,  we  necessarily  find  a  strong  leaning  in  favor  of  the 
Divine  Right  of  the  king.  ^^  The  Reformation,  by  emancipating  the 
country  from  papal  control,  transferred  to  its  ruler  that  Divine  Right 
which  was  formerly  the  peculiar  property  of  the  pope;  and  this  neces- 
sarily led  to  assertions  of  the  duty  of  blind  obedience  to  the  king,  and 
of  non-resistance  to  his  will.  *^  The  Tudors  were  not  indeed  in  a  posi- 
tion to  assert  the  divinity  of  hereditary  right.  This  useful  addition 
to  the  theory  of  the  Divine  Right  of  the  king  was  not  possible  till 
the  accession  of  James  I.  ^'  But  even  in  the  Tudor  period  the  theory 
of  Divine  Right  strengthened  the  position  of  the  king  by  giving  a  theo- 
logical color  to  the  somewhat  mystical  legal  doctrines  concerning  him 
and  his  prerogative;  and  both  the  legal  and  the  theological  doctrines 
were  in  harmony  with  the  actual  position  of  the  king  in  the  state.  It  is 
clear  that  they  will  be  of  infinite  value  to  those  who  desire  to  magnify 
the  royal  power  at  the  expense  of  all  other  powers  in  the  state ;  and 
that,  when  Bodin's  doctrine  of  sovereignty  has  been  assimilated,  ^^  they 
will  be  able  to  be  used  to  support  a  theory  of  royal  absolutism. 

(2)  The  Marian  persecution  had  produced  books  which  advocated 

"  1  L.  and  P.,  Introd.  XIV  no.  402,  gives  an  official  account  of  the  Reforma- 
tion compiled  in  1539;  at  p.  154  it  is  said:  "the  clergy  and  realm  have  affirmed 
that  the  king  is  on  earth  immediately  under  Christ,  supreme  head  of  the  church 
of  England,  and  that  the  authority  thereof  is  due  to  his  crown,  and  likewise  to 
all  imperial  princes  in  Christendom  upon  their  churches  if  they  will  so  accept  it." 
Cf.  Bekinsau,  De  supremo  et  absoluto  regni  imperio  (Berthelet,  1546)  pp.  3,  3b, 
19,  "nihil  in  iiUius  regni  ecclesia  novxtm,  absque  principis  auctoritate,  Icgls  insfar 
sanciri  potest" ;  the  book  was  dedicated  to  Henry  VIII.  Cf.  L.  and  P.,  VII  no. 
1384,  for  a  note  of  another  similar  tract  of  the  year  1534. 

"Figgis,  Divine  Right  of  Kings  (2nd  ed.  1911)  93-100,  104,  gives  some  account 
of  this  literature. 

"/6.rf.  100,  101. 

**  It  may  be  noted  that  Crawley,  J.,  in  the  Case  of  Ship-money  (1637) 
3  S.  T.  825,  1083,  1084,  cites  Bodin  to  prove  that,  in  cases  of  imminent  danger, 
"the  king  ought  not  to  expect  a  Parliament,  but  is  to  raise  monies  suddenly, 
and  such  impositions  laid  upon  the  subjects  are  just  and  necessary." 
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resistance  to  the  unlawful  commands  of  rulers,  similar  in  kind  to  the 
books  produced  in  France  during  the  wars  of  religion.  ^^  Similar  ideas 
were  preached  by  the  Scotch  reformers ;  ®*  the  United  Provinces,  defi- 
nitely our  allies  during  the  latter  part  of  Elizabeth's  reign,  were  an 
object  lesson  of  the  advantages  which  might  accrue  from  a  successful 
resistance  to  tyranny ;  *'*  and  there  was  the  large  French  literature,  both 
Huguenot  and  Jesuit,  which  taught  similar  doctrines.  But  these  ideas 
had  little  influence  upon  Elizabethan  England.  The  nation  as  a  whole 
was  content ;  and  small  grievance  could  be  ventilated  in  Parliament. 
It  was  in  the  seventeenth  century,  when  the  supporters  of  the  king 
had  begun  to  formulate  their  absolutist  claims,  that  we  begin  to  hear  of 
these  ideas.  The  French  literature  of  the  wars  of  religion  then  began 
to  influence  English  politics.  ^^  Having  served  its  purpose  in  France  it 
was  destined  to  have  a  larger  practical  influence  in  England  than  it  had 
in  its  own  country ;  and  eventually,  through  the  English  political  litera- 
ture which  it  inspired,  a  yet  greater  influence  upon  the  politics  of 
Europe. 

For  the  present  the  majority  of  the  nation  was  satisfied  with  the 
balanced  Tudor  polity,  which  left  large  and  undefined  powers  to  King 
and  Council,  to  Parliament,  and  to  the  law.  King,  Council  and  Parlia- 
ment retained  many  mediaeval  characteristics,  but  their  form  and  their 
authority  was  being  adapted  to  the  needs  of  the  modern  state.  This  was 
equally  true  of  English  law.  At  the  end  of  the  century  the  mediaeval 
common  law  was  still  the  basis  of  the  English  legal  system.  But  it  had 
been  partially  adapted  to  the  new  political  conditions ;  and,  in  addition, 
other  supplementary  bodies  of  law  were  growing  up  by  its  side,  and 
were  in  some  cases  threatening  to  overshadow  it.  In  this  way  new  ideas, 
some  of  which  are  derived  from  Roman  law,  civil  or  canon,  had  been 
received  into  the  English  system.  There  had  been  a  Reception  of  new 
legal  ideas  during  this  century  in  England  as  well  as  in  continental 
states.  But,  as  I  have  elsewhere  shown,  ^^  this  Reception  of  new  ideas 
dilTered  from  the  continental  Reception  of  Roman  law  as  funda- 
mentally as  the  institutions  of  English  state  and  the  theories  underlying 

"  Poynet  (Bishop  of  Winchester),  Treatise  on  Politic  Power  (1656),  the 
work  of  Goodman,  once  Lady  Margaret  Professor  of  Divinity,  and  the  companion 
of  Knox  at  Frankfort  and  Geneva.  As  Mr.  Gooch  says,  op.  cit.,  2)7 :  "Both  works 
were  inspired  by  the  fact  that  Mary's  religion  was  not  theirs";  but  that,  "the 
principles  introduced  to  defend  the  national  religion  are  utilised  to  ensure  the 
preservation  of  every  department  of  national  well-being." 

"  See  Gooch,  op.  cit.  44-48  for  the  works  of  Knox  and  Buchanan. 

**Ibid.  52-54. 

"Gooch,  op.  cit.  28,  29,  "the  political  ideas  to  which  the  religious  wars  in 
France  had  given  rise  continued  to  circulate  in  England  long  after  they  were 
forgotten  on  the  continent.  The  writings  of  the  Huguenots  were  studied  and 
quoted  by  the  forerunners  of  the  great  democratic  thinkers  of  the  middle  of  the 
seventeenth  century  .  .  .  The  pages  of  the  Ultramontanes,  again,  were  cori- 
tinually  searched  by  Protestant  controversialists,  and  by  those  eager  to  discredit 
the  position  of  their  Puritan  opponents,  by  exhibiting  their  similarity  to  those 
that  had  been  maintained  by  the  hated  Jesuits." 

"  (1912)  28  Law  Quarterly  Rev.  246-50. 
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it,  differed  from  contemporary  continental  institutions  and  theories. 
These  peculiarities  of  the  English  Reception  are  the  legal  counterpart 
of  the  peculiar  character  which  the  changes  wrought  by  the  Reformation 
and  the  Renaissance  assumed  in  this  country ;  and  they  are  partly  the 
effect  and  partly  the  cause  of  the  peculiarities  of  the  English  con- 
ception of  the  king's  prerogative  and  the  English  theory  of  the  state 
which  I  have  just  described. 

w.  s.  holdsworth 
St.  John's  College, 
Oxford 
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NOTES 

The  Law  School. — The  Review  takes  great  pleasure  in  announcing  the  ap- 
pointments to  the  Faculty  of  Law.  of  Herman  Oliphant,  LL.  B.,  University  of 
Chicago,  to  be  Professor  of  Law;  and  of  Richard  R.  Powell,  LL.  B.,  Columbia 
1914,  to  be  Assistant  Professor  of  Law.  Professor  Oliphant  gave  the  course  on 
Bills  and  Notes  in  the  Summer  Session,  Columbia  Law  School,  1920  and  hereto- 
fore has  been  Professor  of  Law  at  the  Law  School  of  the  University  of  Chicago. 
Professor  Powell  has  been  in  active  practice  in  Rochester,  New  York,  and  has 
given  the  second  half  of  the  course  in  Torts  in  the  Columbia  Law  School,  1921. 


Quantum  \ieruit  for  Benefits  Conferred  Without  Request  Under  a  Valid 
Contract  With  a  Third  Person. — Two  interesting  problems  are  presented  by  the 
recent  case  of  IVinton  v.  Amos  (1921)  41  Sup.  Ct.  342.  (1)  When  can  there  be 
recovery  for  benefits  conferred  without  request?  (2)  To  what  extent  does  an  ex- 
press contract  fully  performed  on  the  part  of  the  plaintiff  prevent  recovery  in 
quantum  meruit?  The  facts  material  to  the  discussion  are  as  follows.  The 
Dawes  Commission,  created  by  Congress  to  procure  the  extinguishment  of  the 
tribal  lands  in  Indian  Territory,  refused  to  recognize  the  claims  of  the  Mississippi 
Choctaws  to  share  in  the  allotment  of  the  lands  of  the  Choctaw  nation.  The  testa- 
tor procured  contracts  with  about  1000  Mississippi  Choctaws  by  the  terms  of 
which  he  agreed  to  use  his  best  efforts  to  secure  their  rig:hts  in  the  lands  and  funds 
of  the  tribe,  for  a  fee  of  one-half  the  net  interest  of  each  allotee  in  the  amount  re- 
covered. Much  time  was  spent  in  working  on  these  claims.  The  rights  of  the  Miss- 
issippi Choctaws  were  finally  recognized,  but  some  of  the  necessary  legislation  had 
declared  void  all  contracts  looking  to  the  incumbrance  of  the  land.  Subsequently, 
but  prior  to  the  determination  of  the  rights  of  the  Indians,  the  testator  procured 
a  set  of  new  contracts.  It  should  be  noted  that  in  order  to  establish  the  rights 
of  his  clients,  it  was  necessary  for  the  testator  to  establish  the  rights  of  all  the 
Mississippi  Choctaws.  Later,  an  act  of  Congress  was  passed  giving  the  Court  of 
Claims  jurisdiction  to  hear  the  claims  of  the  estate  of  Winton  against  the  Missis-, 
sippi  Choctaws,  and  to  render  judgment  on  the  principle  of  quantum  meruit  in  such 
amounts  as  might  appear  equitably  due.  An  amendatory  act  provided  that  the  land 
allotted  to  the  Mississippi  Choctaws  was  subject  to  a  lien  to  the  extent  of  the 
claims  of  \\inton,  subject  to  the  final  judgment  of  the  court.  The  plaintiffs  brought 
an  action  against  all  the  Mississippi  Choctaws.  The  Supreme  Court,  in  sending  the 
case  back  for  additional  findings  as  to  whether  or  not  Winton's  efforts  actually 
procured  the  legislation,  held,  that  the  plaintiffs  could  recover  against  all  the  Miss- 
issippi Choctaws  in  quantum  meruit. 

No  general  rule  can  be  formulated  by  which  to  determine  when  recovery  may 
be  had  for  benefits  conferred  without  request.  Therefore,  in  order  to  understand 
the  principal  case  better,  let  us  examine  some  similar  situations  and  try  to  dis- 
cover the  reasons  for  the  results  reached.  Usually,  where  in  the  furtherance  of  his 
own  affairs  one  confers  a  benefit  upon  another,  he  cannot  recover  even  though 
he  expected  compensation.  *     The  reason  seems  to  be  that  the  defendant's  gain  is 

'  Walker  v.  Stetson  (1894)  162  Mass.  86,  38  N.  E.  18;  Ulmer  v.  Farnsworth 
(1888)  80  Me.  500,  15  Atl.  65;  Loring  v.  Bacon  (1808)  4  Mass.  575;  see  Peters  v. 
Gallagher  (1877)  37  Mich.  407,  411. 
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not  the  plaintiff's  loss,  since  whatever  expenditure  was  made  was  necessary  in  pro- 
tection of  the  plaintiff's  own  interests.  If  the  benefit  is  conferred  in  reliance  upon  a 
contract  with  another,  no  compensation  can  be  recovered.'  There  is  a  strong 
probability  that  the  defendant  would  not  have  accepted  the  benefit  had  he  thought 
compensation  was  expected.  In  a  legalistic  sense,  moreover,  the  plaintiff  has 
suffered  no  loss  because  he  got  just  what  he  wanted,— the  credit  of  the  person 
with  whom  he  contracted.  Yet,  if  that  person  is  insolvent,  the  plaintiff  is  actually 
poorer.  *  On  the  other  hand,  if  the  plaintiff  confers  the  benefit  neither  incidentally 
in  the  promotion  of  his  own  interests  nor  in  reliance  upon  a  contract  with  another, 
but  nevertheless  in  such  a  manner  as  to  cause  the  recipient  to  believe  no  compen- 
sation is  expected,  a  different  problem  arises.  *  When  the  benefit  can  be  returned 
in  specie,  it  should  be  done.  Very  often,  however,  this  is  impossible.  Professor 
Woodward  has  suggested  that  if  the  recipient  has  been  saved  from  expending 
money  or  assuming  a  pecuniary  obligation  that  otherwise  would  have  been  neces- 
sary, recovery  should  be  allowed.'  On  the  other  hand,  if  the  benefit  was  not  a  ne- 
cessity, or  was  in  the  form  of  money  and  was  spent  for  non-necessities,  there 
should  be  no  recovery.  To  make  the  defendant  refund  would  divert  money  which 
would  probably  have  been  spent  in  another  way.  It  is  submitted  that  wherever 
the  benefit  is  one  which  can  be  converted  into  money  and  which  has  been  so  con- 
verted, the  plaintiff  should  be  able  to  recover  even  though  the  money  has  been 
spent,  provided  of  course  it  has  been  used  for  necessities." 

The  rule  of  equity  that  a  trust  fund  must  bear  the  cost  of  its  administration 
and  that  a  trustee  who  brings  an  action  to  defend  the  subject  matter  may  charge 
his  expenses  to  the  fund,  has  been  extended  to  the  cases  of  beneficiaries  suing  to 
protect  the  trust. '  To  be  entitled  to  expenses,  the  beneficiary  must  be  successful.' 
The  remedy  is  allowed  even  without  showing  that  the  plaintiff  expected  compensa- 
tion.* These  cases  seem  clear  exceptions  to  the  general  rule  that  no  recovery  is 
allowed  for  incidental  benefits.  The  result  is  commendable.  The  contrary  rule 
would  put  those  who  bore  the  risk  of  litigation  in  a  worse  position  than  the  others. 
The  danger  of  over-zealous  beneficiaries  thrusting  their  services  upon  the  class 
is  eliminated  by  the  necessity  that  those  suing  must  be  successful.  A  right  without 
an  efficient  method  of  enforcement  is  a  nullity.  Were  the  recovery  in  these  cases 
not  charged  to  the  fund,  it  would  be  practically  impossible  for  a  beneficiary  to  en- 

*  Morrison  v.  Jones  (1880)  6  111.  App.  89;  see  Dodqe  v.  Lansing  etc.  C#.  (1908) 
152  Mich.  100.  110,  115  N.  W.  1004. 

*  B  orders  C  to  deliver  an  automobile  to  A.  C  does  this.  B  becomes  insolvent. 
Or  B  hires  C  to  paint  A's  house.  C  paints  the  house.  B  becomes  insolvent.  A 
sells  the  house  and  it  is  proved  that  he  received  $1000  more  than  if  the  house  had 
not  been  painted.     Quaere,  should  not  A  be  compelled  to  make  restitution? 

*This  problem  was  presented  in  Concord  Coal  Co.  v.  Ferrin  (1901)  71  N.  H. 
33.  51  Atl.  2&2),  where  recovery  was  denied. 
'Woodward,  Quasi-C ontrdcts  (1913)  §57. 

*  For  example :  A,  who  is  indebted  to  B,  tells  B  that  he  has  credit  with  C  and  in 
discharge  of  the  debt  to  B,  he  will  get  C  to  paint  B's  house.  A  gets  C  to  paint  B's 
house.  C  in  fact  had  not  extended  any  credit  to  A  and  expected  payment  from  B 
when  he  painted  the  house.  Later,  B  sells  the  house.  It  is  proved  that  the  house 
Fold  for  $1000  more  than  if  it  had  not  been  painted.  It  is  submitted  that  C  should 
recover  against  B. 

^  Meighan  v.  American  Grass  Tzvine  Co.  (C.  C.  A.  1907)  154  Fed.  346;  Seihert 
V.  Minneapolis  etc.  R\.  (1894)  58  Minn.  58,  57  N.  W.  1068;  Trustees  v.  Greenough 
(1881)  105  U.  S.  527;  see  Woodruff  v.  New  York  etc.  Ry.  (1891)  129  N.  Y.  Z7,  36, 
29  N.  E.  251;  cf.  Davis  v.  Bay  State  League  (1893)  158  Mass.  434,  33  N.  E.  591; 
Weed's  Estate  (1894)  163  Pa.  St.  595.  30  Atl.  272;  Meeker  v.  Winthrop  Iron 
Co.  (C.  C.  A.  1883)  17  Fed.  48. 

"  See  Hohhs  v.  McLean  (1886)  117  U.  S.  567,  581,  582,  6  Sup.  Ct.  870. 

*  Seibert  v.  Minneapolis  etc.  Ry.,  supra,  footnote  7;  Trustees  v.  Greenough, 
supra,  footnote  7. 
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force  his  claim  for  contribution.  If  he  were  compelled  to  levy  execution  against 
each  co-beneficiary,  recover>'  against  some  would  be  impossible,  and  in  case  the 
beneficiaries  were  numerous,  the  cost  of  the  proceedings  would  exceed  the  gain. 
Charging  the  fund  works  no  injustice,  since  all  who  ^are  in  the  benefits  must  bear 
a  proportional  burden. 

It  is  often  stated  as  a  general  rule  that  no  recovery  in  quantum  meruit  will 
be  allowed  where  there  is  a  valid  express  contract.  This  rule  is  subject  to  limita- 
tions. Of  course,  if  the  plaintiff  has  fully  performed  his  contract,  he  may  recover 
in  indebitatus  assnmt>sit,  treating  the  contract  as  creating  a  debt. "  The  courts, 
however,  often  make  the  statement  that  recovery-  can  be  had  in  quantum  meruit, 
but  the  measure  of  damages  is  the  contract  price."  Such  statements  lead  to  a  con- 
fusion of  thought."  There  are  two  theories  upon  which  recovery  is  allowed  in 
general  assumpsit  where  there  is  a  valid  express  contract:  (1)  compensation,  i.  e., 
enforcement  of  a  debt  created  by  the  contract;  (2)  restitution.  Where  the  plain- 
tiff has  completed  performance  and  is  not  in  default,  recovery  is  allowed  on  the 
first  theory.  If,  however,  the  defendant  is  in  default  to  such  an  extent  as  to 
amount  to  a  repudiation  of  the  contract,  the  plaintiff  may  recover  on  the  basis  of 
restitution ;  i.  e.,  the  defendant  must  give  back  what  he  received  from  the  plain- 
tiff." Apparently  if  the  plaintiff  has  completed  performance,  recovery  in  quantum 
meniit  on  the  theorj*  of  restitution  is  not  allowed."  As  Professor  Woodward  "  and 
Professor  Keener  '*  point  out,  there  is  no  logical  reason  for  this  exception.  It 
seems  no  injustice  to  compel  the  defendant  to  return  the  value  of  that  which  the 
plaintiff  gave  in  reliance  upon  his  contract  even  though  such  value  is  greater  than  the 
contract  price,  especially  where  the  benefit  conferred  was  services  which  cannot 
be  returned  in  specie.  To  limit  recover\'  to  the  contract  is  to  give  the  defendant  the 
benefit  of  a  contract  which  he  has  repudiated." 

yVinton  v.  Amos  comes  within  the  class  of  cases  where  recovery  is  allowed 
even  though  the  benefit  was  conferred  without  request  and  even  though  the 
plaintiff's  main  object  was  the  protection  of  his  own  interests.  The  purpose  of 
those  Indians  who  contracted  with  the  testator  was  to  establish  their  own  rights, 

''Delgarno  v.  Hallouav  (1919)  56  Mont.  561,  186  Pac.  332;  Virginia  etc.  Co.  v. 
Hurkamp  (1919)  124  Va.  721,  98  S.  E.  681 ;  Morin  v.  Robarge  (1903)  132  Mich.  537, 
^3  N.  W.  886. 

"  "In  all  such  cases  where  the  plaintiff  sues  in  indebitatus  assumpsit  as  for 
quantum  meruit,  on  the  theory  that  he  has  fully  performed  the  contract  and  nothing 
remains  but  for  the  defendant  to  pay,  his  recovery-  is  to  be  for  the  reasonable 
value,  but  not  exceeding  the  contract  price."  Surety  Co.  v.  Construction  Co.  (1914) 
182  Mo.  App.  667,  674.  166  S.  W.  333. 

^  This  confusion  is  illustrated  by  the  fact  that  where  a  note  has  been  given  in 
pa>-ment,  recovery-  has  been  denied  even  though  there  had  been  a  material  breach 
of  the  contract.  See  Carson  v.  Allen  (Kv.  1838)  6  Dana  396,  397;  cf.  Manion  v. 
Gammon  (1880)  7  111.  App.  201;  but  cf.  Stockdale  v.  Schuyler  0890)  55  Hun 
610,  8  N.  Y.  Supp.  813,  aff'd  (1891)  130  X.  Y.  674,  29  X.  E.  1034.  there  has  been 
a  similar  confusion  in  other  cases.  Recover}-  has  been  denied  in  quantum  valebat 
in  a  case  where  the  sale  of  goods  on  credit  was  induced  by  fraud,  on  the  ground 
that  as  the  time  of  credit  had  not  yet  expired,  the  plaintiff  could  not  sue  on  the 
contract.  Kellogg  v.  Turpie  (1879)  93  111.  265.  The  sound  result  was  reached  in 
Crou-ncvcle  Co.  v.  Brown  (1901)  39  Ore.  285,  64  Pac.  451. 

"*  Franklin  Motor  Car  Co.  v.  Kast  (1913)  171  Mo.  App.  309,  157  S.  W.  841. 

^*  Reams  v.  Wilson  (1908)  147  N.  C.  3(M,  60 -S.  E.  1124;  Campbell  v.  District  of 
Columbia  (1876)  12  D.  C.  533;  Anderson  v.  Rice  (1852)  20  Ala.  239;  see  Shrop- 
shire V.  Adams  (Tex.  Civ.  App.  1905)  89  S.  W.  448,  449;  contra,  Scarborough  v. 
Wheeler  (Tex.  App.  1915)  172  S.  W.  1%,  {semble). 

"  Woodward,  op.  cit.  §  262. 

"Keener,  Quasi-Coniracts  (1893)  301,  302. 

"There  is  the  objection  that  as  the  services  were  rendered  at  a  stipulated  price, 
the  plaintiff  should  not  be  able  to  recover  more  than  he  stipulated.  Also  if  you 
allow  a  greater  recovery-,  you  are  in  effect  penalizing  the  defendant. 
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and  it  is  doiihtful  whether  they  ever  expected  compens-atioii.  The  land  held  by  the 
government  was  in  substance  a  trust  estate.  Because  the  government  was  trustee, 
legislation  instead  of  litigation  was  necessary  to  protect  the  trust  estate.  Hence 
the  expenses  of  procuring  it  wrrc  appropriate  and  under  the  rule  stated  above 
should  be  charged  on  the  fund."  The  cfticacy  of  this  method  of  enforcing  the 
plaintiff's  claim  is  especially  evident  in  this  case.  The  power  of  one  beneficiary  to 
subject  all  who  share  in  the  benefit  to  a  duty  to  share  in  the  expenses,  has  been 
recognized  as  transferable  to  the  attorney  whom  he  employs."  In  the  principal  case, 
since  all  parties  are  in  court,  as  a  practical  matter,  it  is  not  unreasonable  for  the 
court  to  transfer  the  power  to  axoid  circuity  of  action. 

iluwcd  ill  iiiKiiituiii  i)ic;u:f.  In  sd  iloin.u,  the  court  says  that  it 
makr^  iiM  I  Hi  VI  (1  ic  wlii'ther  the  contracts  were  valid  or  not.  This  is,  to  say  the 
least,  a  rather  inarcuratr  statement.  X'alid  contracts  make  a  great  difference  under 
certain  circumstances.  If  the  court  means  only  that  recovery  in  qnantwn  meruit 
is  limited  by  the  contract  price,  then  it  is  correctly  granting  the  same  relief  which 
would  i)e  allowed  in  i)idcbitatus  assumpsit.'"  However,  the  language  conveys  no  such 
nnaninLr  Assunii?ip  the  contracts  to  be  valid,  let  us  examine  the  result  in  two 
(litU'Kiit  ^!at(^  lil'  fact:  (1)  the  contractint,'  Indians  under  such  a  default  as  to 
amonnt  tu  a  repudiation  of  the  contract;  (2)  the  contracting  Indians  under  no 
surli  default.  In  the  first  case,  recovery  against  those  Indians  who  contracted  could 
logically  be  sustained  on  the  theory  of  restitution.  But  it  does  not  seem  equitable 
that  contribution  for  an  amount  greater  than  the  contract  price  should  be  allowed, 
txcausc  the  whole  class  would  thus  be  penalized  for  the  default  of  a  few.  In  this 
e\ent,  since  the  sum  which  the  beneficiaries  could  charge  on  the  funds  would  not 
l>e  identical  with  the  sum  for  which  they  would  be  liable  to  the  plaintiffs,  the  argu- 
ment that  recovery  shotild  be  allowed  to  the  plaintiffs  to  avoid  circuity  of  action 
does  not  apply.  "  In  the  second  ca.se,  the  plaintiffs  are  waiving  a  valid  express 
contract  in  an  attempt  to  get  more  than  they  stipulated.  Here,  there  is  no  ground 
for  allowing  recovery.  But  if  we  assume  that  the  contracts  were  invalid,  then  re- 
covery is  correctly  allowed  in  quantum  meruit,  and  the  only  importance  of  the 
contracts,  as  the  court  said,  was  to  show  that  the  services  were  not  rendered 
gratuitously. 

In  conclusion,  the  result  reached  in  JVinton  v.  Amos  is  extremely  commendable 
provided  that  the  recovery  which  is  to  be  allowed  is  not  in  excess  of  the  contract 
price.  However,  if  the  order  of  the  court  is  to  be  interpreted  so  as  to  allow  a 
greater  recovery,  the  case  cannot  be  justified.  It  can  be  accounted  for,  however,  by 
the  desire  of  the  court  to  give  efTect  to  the  jurisdictional  acts  which  allowed  the 
plaintiffs  to  sue. 


Rights  of  Innocent  Purch.xser  oe  Order  -Check  Endorsed  by  Person  Bear- 
ing Same  Name  as  Payee. — When  an  unendorsed  check  or  draft  payable  to  the 
order  of  an  existing  person  comes  into  the  possession  of  a  third  person  bearing  a 
name  similar  to  or  identical  with  that  of  the  intended  payee,  and  the  third  person 
endorses  the  check  to  an  innocent  purchaser  for  value,  the  question  arises  as  to 
what  rights  he  has  upon  the  "instrument."  This  question  was  involved  in  the  re- 
cent case  of  Slattery  &  Company  v.  National  City  Bank  (Mun.  Ct.,  City  of  N.  Y. 
1920)   186  N.  Y.  Supp.  679.     The  plaintiff  stockbrokers  had  had  business  dealings 

"Supra,  footnote  7. 

^^  Central  etc.  Co.  of  Ga.  v.  Pettus  (1885)  113  U.  S.  116,  5  Sup.  Ct.  387;  cf. 
Schoenherr  v.  Van  Meter  (1915)  215  N.  Y.  548,  109  N.  E.  625. 

'^  Supra,  footnote  10. 

"  The  plaintiffs  could  of  course  recover  more  from  those  Indians  with  whom 
they  contracted  than  the  latter  in  turn  could  recover  from  the  other  Indians. 
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with  two  persons  named  Harold  E.  Richards,  one  of  Texas,  the  other  of  Oklahoma. 
[  Their  account  with  the  Texas  Richards  had  been  closed  and  an  cxpressedly  final 
I  statement  with  a  check  for  the  balance  due  had  been  sent  to  him.  Subsequently, 
the  plaintiffs  prepared  a  final  statement  of  their  account  with  the  Oklahoma  Rich- 
ards which  plainly  showed  the  transaction  out  of  which  the  balance  due  him  arose, 
and  enclosed  it,  together  with  a  check  for  such  balance,  in  an  envelope  erroneously 
addressed  to  the  Texas  Richards.  Upon  receipt  of  this  letter  and  the  check,  the 
Texas  Richards  took  the  check  to  a  local  bank,  endorsed  it  and  received  cash  from 
this  bank,  who  believed  him  to  be  the  payee.  The  defendant,  the  correspondent  of 
the  Texas  bank,  collected  the  amount  from  the  drawee  and  forwarded  it  to  the 
Texas  bank.  Under  these  facts,  the  intended  payee  assigned  all  his  rights  to  the 
drawer.  In  an  action  by  the  drawer  against  the  defendant  for  conversion  of  the 
check  and  its  proceeds,  held,  for  the  defendant.  The  decision  was  based  upon 
the  stated  grounds  that  the  endorsement  of  the  "wrong"  Richards  was  not  a  forg- 
er>'  as  he  was  in  fact  the  payee,  that  the  drawer's  original  intent  to  make  the 
check  payable  to  Harold  E.  Richards  of  Oklahoma  "was  superseded  and  blotted  out 
by  the  actual  delivery  of  the  check  to  Harold  E.  Richards  of  Texas,"  that  the 
drawer  was  estopped  by  his  negligence  from  asserting  it  was  a  forgery,  and  finally 
that  as  the  plaintiff  was  first  at  fault,  he  should  bear  the  loss. 

k^Tiere  the  drawer  of  a  check  is  dealing  with  an  impostor,  he  has  a  double  in- 
nt, — he  intends  to  draw  the  check  to  X,  whom  Y  has  impersonated,  and  he  also 
tends  to  draw  it  to  the  order  of  the  person  with  whom  he  has  been  dealing.  In 
is  situation,  the  impostor  has  the  power  to  create  a  claim  in  a  holder  in  due 
lurse. '  In  explanation  of  this  result,  it  is  often  contended  that  the  drawer  is 
bound  because  he  has  the  "intent  to  deal  with  the  person  before  him."  As  above 
stated,  however,  he  actually  has  a  double  intent,  either  phase  of  which  might  equally 
be  regarded  as  controlling.  Is  not  the  true  basis  of  his  liability  then,  the  fact 
that,  having  had  an  opportunity  to  judge  the  advisability  of  trusting  the  impostor, 
he  should  not  now  set  up  his  misjudgment  to  defeat  an  innocent  purchaser  for 
value  ?" 

A  holder  in  due  course  is  also  protected  where  an  instrument,  complete  except 
for  delivcr>',  is  stolen  by  the  payee  and  negotiated  by  him.*  Thus  the  potentiality  of 
bills  and  notes  as  media  of  payment  and  exchange  is  increased.  However,  if  an 
instrument  not  so  completed  is  stolen,  completed  and  endorsed,  the  innocent  pur- 
chaser is  not  protected.*  In  further  opposition  to  the  general  policy  of  making  ne- 
gotiable instruments  as  "negotiable  as  possible"  is  the  rule  that  one  cannot  acquire 
the  rights  of  a  holder  in  due  course  if  he  claims  through  or  under  a  forgery  unless 


^Robertson  v.  Coleman  (1886)  141  Mass.  231,  4  N.  E.  619;  First  National  Bk.  v. 
American  Exchange  Bank  (1900)  49  App.  Div.  349,  63  N.  Y.  Supp.  58;  Sherman  v. 
Corn  Exchange  Bank  (1904)  91  App.  Div.  84,  86  N.  Y.  Supp.  341;  Cure  ton  v. 
larmers'  State  Bank  (Ark.  1921)  227  S.  W.  423.  But  see  Tolman  v.  American 
Nat.  Bank  (1901)  22  R.  I.  462,  48  Atl.  480. 

*  The  drawer  alone  is  at  fault.  He  has  had  his  chance  to  see  and  to  inquire 
about  the  impostor,  he  has  reached  an  erroneous  conclusion  as  to  his  honesty,  he 
has  put  the  instrument  into  his  hands  expecting  him  to  negotiate  it,  and  conse- 
quently he  should  bear  the  loss. 

'  N.  I.  L.  §  16,  N.  Y.  Cons.  Laws  (1909)  c.  38,  §  35;  Schaeffer  v.  Marsh  (1915) 
90  Misc.  307,  153  N.  Y.  Supp.  96. 

*N.  I.  L.  §  15,  N.  Y.  Cons.  Laws  (1909)  c.  38,  §  34;  Linick  v.  Nutting  &  Co. 
(1910)   140  App.  Div.  265,  125  N.  Y.  Supp.  93. 

•N.  I.  L.  §  23,  N.  Y.  Cons.  Laws  (1909)  c.  38,  §  42;  Anglo-Souih^ American 
Bank  V.  National  City  Bank  (1914)  161  App.  Div.  268,  146  N.  Y.  Supp.  457.  By 
statute  in  England,  if  a  bank  in  good  faith  pays  a  check  drawn  upon  it,  it  is  not 
liable  even  though  the  endorsement  was  forged.  See  Chalmers,  Bills  of  Exchange 
(8th  ed.  1919)  §  60. 
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the  drawer  is  estopped  from  asserting  it,*  because  the  endorsement  of  the  genuine 
payee  is  required  to  pass  title  to  an  instrument  payable  to  order* 

In  the  Slattery  case,  it  is  clear  that  the  "wrong"  Richards  had  no  claim  to  the 
money  nor  privilege  to  possess  the  check  as  against  the  drawer.  He  was  not  the 
intended  payee  and  the  explanatory  memorandum  enclosed  with  the  check  gave 
him  knowledge  of  that  fact.  In  view  of  this  knowledge  on  his  part,  his  endorse- 
ment was  a  forgery.  He  must  have  signed  his  name  under  the  pretence  that  his 
act  was  that  of  another  person,  i.  e.,  that  of  the  intended  payee, — and  that  is 
clearly  forgery. '  But  though  no  claim  against  the  drawer  could  be  created  by 
force  of  the  forgery  alone, '  yet  the  fact  that  there  was  a  forgery  is  not  conclu- 
sive as  against  third  persons  who  are  innocent  purchasers  for  value.  It  may  be 
that  the  drawer  has  so  acted  in  thus  carelessly  sending  the  check  directly  to  the 
"wrong"  payee  that  he  should  be  held  responsible. 

There  is  no  basis  in  the  instant  case  for  a  true  estoppel,  because  the  drawer  has 
made  no  representation  to  the  bank  which  purchased  the  check.*  The  affirmative 
and  wrongful  act  of  the  Texas  Richards  in  going  to  the  bank  was  necessary  before 
the  purchaser  ever  saw  the  check.  Hence,  any  "estoppel"  must,  depend  on  whether 
the  drawer  has  negligently  violated  some  duty  which  he  owed  to  the  pur- 
chaser." The  "wrong"  payee,  by  negotiating  the  check,  has  committed  a  breach  of 
duty.  But  it  is  not  reasonable  to  expect  that  crimes  or  wilful  torts  will  intervene, 
and  such  acts  are  regarded  as  "breaking  the  chain  of  causation."  "  The  act  here 
clearly  seems  to  be  one  which  would  have  this  effect,  as  the  chance  that  a  person 
to  whom  a  check  has  been  sent  by  mistake  will  forge  or  misuse  it,  cannot  reasonably 
be  anticipated. "  Such  a  criminal  or  tortious  act  is  not  the  proximate  result  of 
misdirecting  the  check.  Hence,  the  drawer  is  not  negligent  with  regard  to  persons 
who  are  the  victims  of  the  forgery  or  misuse,"  and  consequently  not  responsible  to 
a  purchaser." 

*  Miners  &  Merchants  Nat.  Bank  v.  St.  Louis  etc.  Smelting  Co.  (Mo.  App. 
1915)  178  S.  W.  211;  see  N.  Y.  Third  Nat.  Bank  v.  Merchants  Nat.  Bank  (1894) 
76  Hun  475,  27  N.  Y.  Supp.  1070;  Thomas  v.  Bank  of  Gulf  port  (1912)  101  Miss. 
500,  58  So.  478.     See  also  supra,  footnote  5. 

'  Penal  Law,  N.  Y.  Cons.  Laws  (1909)  c.  88,  §  883.  The  question  is:  Whom  did 
he  intend  to  designate  by  his  signature,  himself  or  the  payee?  If  he  intended  to 
designate  himself,  relying  upon  the  identity  of  his  name  with  that  of  the  payee  to 
create  an  appearance  which  would  deceive  the  bank  into  a  belief  that  he  was  the 
payee,  his  endorsement  might  not  be  a  forgery.  But  nevertheless  such  an  act  is 
spurious,  and  inoperative  to  pass  title.  Graves  v.  American  Exchange  Bank  (1858) 
17  N.  Y.  205. 

^Graves  v.  American  E.xchange  Bank,  supra,  footnote  7;  Beattie  v.  First  Nat. 
Bank  of  111.  (1898)  174  111.  571,  51  N.  E.  602. 

*  The  facts  as  given  in  the  Slattery  case  warrant  the  conclusion  that  the  local 
Texas  bank  was  not  an  agent  for  collection  but  had  purchased  the  check  from  the 
"wrong"  Richards. 

'*  Peoples  Trust  Co.  v.  Smith  (1915)  215  N.  Y.  488,  491,  109  N.  E.  561.  "Ac- 
tionable negligence  involves  first,  the  existence  of  a  duty;  second,  the  omission 
to  exercise  ordinary  and  reasonable  care  in  connection  therewith;  and  third, 
injury  resulting  in  consequence  thereof."  Burr,  J.,  in  Linick  v.  Nutting  &  Co.,  supra, 
footnote  4,  267. 

"Mars  V.  D.  &  H.  Co.  (1889)  54  Hun  625,  8  N.  Y.  Supp.  107;  Cole  v.  German 
Savings  &  Loan  Co.  (C.  C.  A.  1903)  124  Fed.  113;  Peoples  Trust  Co.  v.  Smith, 
supra,  footnote  9. 

"See  Societe  Generale  v.  Metropolitan  Bank  (C.  P.  1873)  27  L.  T.  R.  n.  s. 
849,  858. 

"(7a//o  v.  Brooklyn  Savings  Bank  (1910)  199  N.  Y.  222,  92  N.  E.  633,  reversing 
129  App.  Div.  698,  114  N.  Y.  Supp.  78  which  held  the  drawer  liable  for  negligence 
in  issuing  a  check  to  a  person  bearing  a  name  similar  to  that  of  the  payee,  who 
forged  the  endorsement.  Cf.  Peoples  Trust  Co.  v.  Smith,  supra,  footnote  10, 
(forged  assignment  of  bond  and  mortgage). 

"If  the  Texas  Richards  had  acted  honestly,  no  injury  would  have  resulted. 
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However,  there  might  be  a  situation  where  the  "wrong"  person  did  not  know 
that  he  was  not  the  intended  payee.  The  drawer,  let  us  assume,  has  had  pre- 
vious business  deaHngs  with  the  "wrong"  payee  and  may  have  made  such  a  repre- 
sentation to  him  that  he,  as  a  reasonable  man,  would  think  that  the  check  was  in- 
tended for  him.  This  case  is  analogous  to  the  "impostor"  cases.  Hence,  it  would 
seem,  the  drawer  would  be  responsible.  The  endorsement  of  this  payee  would  not 
be  a  forgery  and  it  would  be  only  natural  and  reasonable  to  suppose  that  he 
would  negotiate  the  check." 

There  is  some  authority  for  holding  the  drawer  responsible  in  the  instant 
case."  Of  course  if  it  had  not  been  for  the  drawer's  carelessness,  the  wrong  payee 
could  not  have  negotiated  the  check.  The  "but  for"  rule,  however,  is  not  in  favor 
today  in  determining  legal  cause."  Aside  from  this  rule,  however,  the  drav/er,  if 
held  responsible,  would  be  in  no  harder  position  than  that  of  a  drawer  whose  com- 
pleted check  has  been  stolen  and  endorsed  and  negotiated  by  the  payee."  On  the 
other  hand,  if  he  is  not  held  responsible,  the  position  of  the  bank  is  no  worse  than 
that  of  any  purchaser  from  a  forger.  And  since  one  can  "forge  his  own  name,"" 
too  much  weight  should  not  be  given  to  the  fact  that  the  name  of  the  forger  was 
the  same  as  that  of  the  intended  payee.  **  By  the  great  weight  of  authority  which 
seems  to  be  supported  by  analogy,  the  plaintiff  in  the  instant  case  should  have  been 
allowed  to  recover." 

Election  Under  a  Will. — What  is  the  nature  of  an  election  under  a  will? 
What  circumstances  must  be  present  to  force  a  beneficiary  of  a  will  to  an  elec- 
tion? These  questions  are  of  importance  in  determining  whether  the  recent  case 
of  Brown  et  al.  v.  Gregson  et  al.^  was  correctly  decided. 

An   election   has  been   defined   as   "the   obUgation   imposed   upon   a   party   to 

Should  the  drawer  be  held  liable  because  he  inadvertently  put  it  within  the  power 
of  someone  else  to  commit  a  wrong? 

"  This  would  have  been  the  approximate  situation  in  the  Slattery  case  if  the 
statement  "showing  tlie  transaction  out  of  which  the  account  arose"  had  not  ac- 
companied the  check. 

'UVeisherger  Co.  v.  Barberton  Savings  Bank  (1911)  84  Ohio  St.  21,  95  N.  E. 
379.  This  case  has  been  the  subject  of  subsequent  criticism,  seemingly  deserved. 
See  Brannan,  Negotiable  Instruments  Law  (3rd  Ed.  1919)  86.  The  case  cited  no 
authorities  and  was  a  broad  application  of  the  "but  for  which"  rule  of  legal  cause. 

"See   (1911)  25  Harvard  Law  Rev.  109,  and  supra,  footnotes  21  and  22. 

"  See  supra,  footnote  3. 

"See  supra,  footnote  8.    Cf.  People  v.  Peacock  (N.  Y.  1826)  6  Cow.  72. 

*°  See  Thomas  v.  Bank  of  Gulf  port,  supra,  footnote  6,  515. 

■*  Further,  there  is  some  authority  for  holding  that  the  delivery  to  the  "wrong^' 
Richards  could  be  regarded  by  the  intended  payee  as  vesting  title  in  him  at  his 
election.  Indiana  Nat.  Bank  v.  Holtsclaw  (1884)  98  Ind.  85;  cf.  Thomas  v.  Bank 
of  Gulf  port,  supra,  footnote  6.  The  plaintiff  in  the  instant  case,  being  his  assignee, 
could  enforce  this  title. 


*  [1920]  A.  C.  860.  A  testator  left  the  residue  of  his  property  in  trust  to  be 
divided  among  his  several  children,  this  provision  to  be  accepted  in  lieu  of  their 
vested  legal  rights.  He  stipulated  that  if  any  child  should  repudiate  the  settle- 
ment and  claim  his  legal  rights  he  would  forfeit  all  title  to  any  part  of  his  estate 
which  the  testator  could  dispose  of  by  law.  By  a  codicil  the  testator  directed  the 
trustees  to  hold  for  his  daughter  G.  her  share  in  life  rent  and  after  her  death  to 
divide  it  among  her  children.  Part  of  the  residuary  estate  consisted  of  land  in 
Argentina  by  the  law  of  which  trusts  in  land  were  invalid.  Thus  the  children 
succeeded  automatically  to  the  land  in  equal  shares.  G.  claimed  her  legal  rights 
and  forfeited  her  interest  under  the  will,  but  it  was  held  in  Scotland  that  her 
children  could  claim  as  independent  legatees.  The  children  of  G.  claimed  that 
the  children  of  the  testator  should  surrender  to  the  trusts  of  the  will  their 
shares  of  the  land  which  passed  to  them  under  the  law  of  Argentina,  as  a  con- 
dition of  taking  their  share  of  the  residue  in  Scotland.  Held,  the  children  of  the 
testator  need  not  surrender  their  lands  in  Argentina. 
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choose  between  two  inconsistent  or  alternative  rights  or  claims  in  cases  where 
there  is  a  clear  intention  of  the  person  from  whom  he  derives  one  that  he 
should  not  enjoy  both."*  Under  a  will,  this  necessarily  implies  that  a  testator 
must  devise  or  bequeath  away  from  a  devisee  or  a  legatee  some  interest  to 
which  the  devisee  or  the  legatee  is  entitled  by  operation  of  law,  and  at  the  same 
time  must  devise  or  bequeath  some  estate  to  him  to  which  the  testator  himself 
has  a  well-founded  claim. 

All  courts  have  recognized  the  importance  of  the  general  principle  under- 
lying the  doctrine  of  election,  which  loosely  stated  is :  that  it  is  inequitable  for 
one  who  claims  under  a  will  to  contest  its  terms;  and  in  the  absence  of  special 
circumstances  a  person  is  not  permitted  to  assume  this  contradictory  position. ' 
The  doctrine  originated  and  is  enforced  generally  in  equity,  and  each  case  must  be 
decided  upon  equitable  principles.*  The  courts,  in  order  to  reach  an  equitable 
result,  have  determined  that  a  party's  choice  should  be  clear  and  unambiguous,  • 
and  made  with  a  knowledge  of  the  facts  governing  his  course  of  conduct.*  And 
the  fact  that  the  devisee  has  chosen  one  of  the  two  alternatives  may  be  inferred 
from  his  statement  to  that  effect  in  writing,'  or  in  words,*  or  merely  from  his 
conduct.* 

In  only  one  instance  will  the  defense  that  the  devisee  acted  inadvisedly  not 
be  available,  and  that  is  where  some  one  has  acted  to  his  detriment  in  reliance 
upon  the  devisee's  conduct,  so  that  it  would  be  impossible  to  return  the  parties 
to  the  status  quo.  In  such  cases  an  estoppel  will  be  invoked. "  Many  courts  in 
prohibiting  a  person  from  enjoying  the  benefits  of  a  will  while  he  is  contesting 
its  validity,  speak  in  the  terms  of  estoppel. "  This  is  clearly  incorrect  except 
where  the  relationship  of   the  parties  has  been   altered  as  described  above. 

A  somewhat  similar  principle  may  be  invoked  where  an  unreasonable  period 
has  elapsed  after  the  death  of  the  testator;  and  many  states  have  enacted  statutes 
forcing  an  election  within  a  given  time  upon  parties  who  take  by  operation  of 
law. "  In  such  a  case  after  the  time  has  run  the  court  will  conclusively  presume 
that  an  election  has  been  made. " 

The  basis  of  the  doctrine  is  one  of  compensation  rather  than  forfeiture;" 
and  thus  a  donee  rejecting  a  will  need  not   forfeit  all  of  the  benefits  proposed 

*3  Story,  Equity  Jurisprudence  (14th  ed.  1918)  §  1451;  followed  in  Washburn 
V.  Van  Steenwyk  (1884)  32  Minn.  336.  350,  20  N.  W.  324. 

*  Christen  v.  Christen  (1919)  184  Ky.  822,  213  S.  W.  189;  Mohn  v.  Mohn 
(1910)  148  Iowa  288,  126  N.  W.  1127;  Fishburn  v.  Green  et  al.  (1920)  291  111. 
350,  126  N.  E.  115;  Douglas-Menzies  v.  Umphelby  [1908]  A.  C.  224;  Cooper  et  al. 
V.  Cooper  (1874)  L.  R.  7  H.  L.  53. 

*  Story,  op.  cit.,  §  1457;  but  see  Watson  v.  Watson  (1880)  128  Mass.  152, 
154. 

"See  In  re  Miller's  Estaik  (1894)  159  Pa.  St.  562,  28  Atl.  441;  Waggoner  v. 
Waggoner  (1910)  111  Va.  325,  68  S.  E.  990;  Rasberry  v.  Harville  (1892)  90  Ga. 
530,  16  S.  E.  299. 

'*See  5('kfon  v.  Stoops  (1906)   186  N.  Y.  456,  79  N.  E.  731;  Young  v.  Young 
(1893)  51  N.  J.  Eq.  491,  27  Atl.  627. 

'  See  Waggoner  v.  Waggoner,  supra,  footnote  S;  In  re  Miller's  Estate,  supra, 
footnote  5. 

'See  Defreese  v.  Lake  (1896)   109  Mich.  415,  67  N.  W.  505. 

"See  Haebler  v.  Eichler  Brewing  Co.  (1899)  42  App.  Div.  95,  58  N.  Y.  Supp. 
894;  Waggoner  v.  Wagaoner,  supra,  footnote  5. 

^"Utermehle  v.  Norment  (1905)  197  U.  S.  40,  25  Sup.  Ct.  291.  See  Waggoner 
V.   Waggoner,  supra,  footnote  5 ;    Young  v.   Young,  supra,  footnote  6. 

"  See  Christen  v.  Chrisi^en,  supra,  footnote  3. 

"See  Apperson  Ex'rs.  v.  Bolton  (1874)  29  Ark.  418,  426  et  seq.;  2  Scribner, 
Law  of  Dower  (2nd  ed.  1883)   505,  506. 

"2  Scribner,  op.  cit.  506. 

"  *^ee  (1911)  11  Columbia  Law  Rev.  588;  Young  v.  Young,  supra,  foot- 
note 6;  Adams,  The  Doctrine  of  Equity   (8th  ed.  1890)"  97. 


NOTES  581 

Though  some  doubt  still  exists  on  this  point,  it  seems  the  sounder  view.  The 
beneficiary  is  directed  by  the  court  to  hold  the  estate  for  the  benefit  of  such 
in  the  will  but  merely  enough  to  compensate  the  claimants  he  has  disappointed. " 
parties  as  are  to  be  compensated. " 

The  question  what  is  just  under  a  specific  group  of  operative  facts  must  to 
some  extent,  at  least,  be  determined  by  the  intention  of  the  testator  as  expressed 
in  the  will.  For  example,  when  T  gives  Blackacre  and  a  legacy  to  A,  stating  that 
he  does  not  know  whether  or  not  Blackacre  is  his  own,  if  in  fact  A  has  a 
valid  claim  to  it,  no  case  of  election  should  arise.  In  other  words,  T's  expressed 
intention  must  be  clear  to  devise  that  which  is  not  his  own.  or  that  to  which 
some  person  other  than  the  devisee  is  entitled  by  operation  of  law."  If  T's 
desire  is  to  dispose  only  of  the  property  which  is  his,  it  is  hard  to  perceive  that 
-■X's  act  in  claiming  his  own  property  and  that  bequeathed  to  him  is  inequitable 
and  unjust. 

To  turn  to  the  conflict  of  laws :  it  is  apparent  that  no  question  of  election  can 
arise  unless  either  the  testator  dies  leaving  immovable  property  in  two  jurisdic- 
tions A  and  B,  or  unless  T  being  domiciled  in  jurisdiction  A  leaves  movables 
in  either  .A.  or  B  and  also  immovables  in  B.  So  far  as  the  law  of  A  is  concerned, 
no  question  of  election  arises  where  T  leaves  no  immovable  property  in  A  and  is 
not  domiciled  there."  In  addition,  it  is  essential  that  T's  intent  as  expressed  in 
the  will  be  to  dispose  of  his  property  in  both  jurisdictions."  The  meaning 
of  T's  words  is  a  problem  of  construction"  and  should  generally  be  determined 
by  the  rules  of  T's  domicil  at  the  time  he  made  the  will."  However,  in  the  case 
of  realty  when  the  testator's  desire  is  not  expressed  in  the  will,  and  some  rule 
of  law  must  be  invoked  to  ascribe  a  specific  intention,  the  authorities  in  the 
United  States  are  in  conflict  as  to  whether  the  rule  of  the  testator's  domicil  or 
that  of  the  situs  should  govern. " 

In  a  domestic  question  where  the  testator's  will  is  invalid  in  toPo  obviou.sly  no 
case  of  election  ever  exists. "  When  the  will  is  invalid  in  part,  the  courts  say 
the  beneficiary  is   not   put   to   his   "election"   as   to   that   portion,    unless    the   will 

"See  Cavan  v.  Pultenev  (1795)  2  Ves.  Jr.  *544;  (1911)  11  Columbi--^  L.\w 
Rev.  588. 

"  .Adams,  op.  cit.  96.  97. 

"See  Difch  et  al.  v.  Sennott  et  a'.  (1886)  117  111.  362.  7  N.  E.  636:  Wapgoner 
V.  Waggoner,  supra,  footnote  5;  1  Jarman.  Wil's  (6th  ed.  1910)  543.  Thus  at 
common  law  a  gift  to  a  widow  was  presumed  to  be  in  addition  to  her  dower 
nVht  where  the  will  was  s'lent  as  to  the  testator's  intention.  See  2  Wharton, 
Conflict  of  Laws  (3rd  ed.  1905")  1348;  Apperson  Ex'rs.  v.  Bolton,  svPra.  footnote 
12;  Staigg  v.  Atkinson  (1887}  144  Mass.  564.  12  N.  E.  354.  370.  Modem  statu- 
tory enactment  in  many  iurisdictions  has  just  reversed  this  presumption.  See 
2  Wharton,  op.  cit.  1348;  Staigg  v.  Atkinson,  supra;  Wilson  v.  Cox  et  a'.  (1873) 
49  Mi«:s.   538. 

"Dicev.  Conflict  of  Laws  (2nd  ed.  1908)   834. 

"See  Wilson  v.  Cox  et  aK,  supra,  footnote  17;   Dicey,  op.  cit.  833. 

"2  Wharton,  op.  cit.  1349. 

^Staigg  v.  Atkinson  n882)  13  R.  T.  72^^.  In  the  following  cases  it  seems 
tbe  testator's  domicil  at  the  time  he  made  the  will  and  his  domic'I  at  the  time 
of  his  dea+h  were  the  same:  Wilson  v.  Cox  et  al..  supra,  footnote  17:  Boll'ng  v. 
BoVino  (1891)  88  Va.  524.  14  S.  E.  67;  cf.  Keith  v.  Eaton  (1897)  58  Kan.  7.-^2,  51 
Pac.  271;  Ford  v.  Ford  (\SS7)  70  Wis.  19.  45.  33  N.  W.  188;  Knight  Templars, 
etc.  Aid  Ass'n  v.  Greene   (C.  C.  1897^   79  Fed.  461. 

"Cf.  Smith  V.  Smith's  Ex'rs.  (1918)  122  Va.  341.  94  S.  E.  777:  Jennings  v. 
.Tenninns  C1S7n  21  Ohio  *^t  56,  "^ :  Stainn  v  Afi-insov.  (Mass.)  supra,  footnote  17; 
Dohschuts  V.  DobschuAr  (Mo.  1919)  213  S.  W.  843;  Larned  v.  Larned  (1916) 
98  Kan.  328,  332,  158  Pac.  3;  Staigg  v.  Atkinson  (R.  I.),  supra,  footnote  21, 
(semble). 

"  See  Washburn  v.   Van  Steenwyk,  supra,  footnote  2. 
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states  that  any  beneficiary  named  shall  be  deprived  of  all  benefits  if  he  contests 
the  provisions  of  the  instrument.** 

This  latter  distinction  has  been  severely  criticized**  and  cited  as  authority 
for  the  proposition  that  the  doctrine  is  to  some  extent  based  upon  the  intention  of 
the  testator."  The  courts  are  apparently  confusing  an  election  based  upon  com- 
pensation with  an  absolute  forfeiture.  The  testator's  intention  as  expressed  is 
not  that  he  intends  a  beneficiary  to  be  put  to  his  election,  but  that  every  benefit 
conferred  by  the  will  shall  be  forfeited  if  the  instrument  is  contested.  Com- 
pensation alone  would  not  satisfy  the  terms  of  the  will.  The  criticism  thus  seems 
far  afield  as  no  true  case  of  election  exists  as  to  any  portion  of  a  will  which 
is  invalid  due  to  improper  execution  or  due  to  the  operation  of  law.  The  better 
view  is  that  the  intention  of  the  testator,  so  far  as  the  election  itself  is  concerned, 
is  not  the  basis  of  the  doctrine ; "  but  this  intention  is  not  to  be  confused  with  that 
of  the  testator  expressed  in  the  will  to  dispose  of  the  property  mentioned. 

The  rules  laid  down  in  the  conflicts  cases  are  similar.  To  quote  Younger,  J. : 
"If  by  the  law  of  the  domicil  the  gift  ...  be,  irrespective  of  its  locality,  to 
any  extent  invalid,  there  is  no  case  of  election ;"  at  the  domicil,  unless  the  testator 
forbids  the  contesting  of  the  will ;  "if  it  is  only  by  the  law  of  the  lex  ret  sitae  that 
the  gift  is  inoperative,  then  the  foreign  heirs  are  put  to  their  election."** 

Here  again,  where  the  will  is  invalid  by  the  rule  of  the  domicil,  and  the 
testator  has  expressedly  provided  for  a  forfeiture  of  the  gifts  of  those  who  con- 
test the  will,  the  question  becomes  one  of  forfeiture  and  not  one  of  election. 
The  writer  has  not  discovered  any  case  where  the  word  "election"  has  been 
used  of  a  will  under  such  circumstances. 

Though  the  foregoing  test  may  be  satisfied  at  least  one  additional  element 
is  necessary  to  invoke  an  election.  If  the  devisee  or  the  legatee  desires  to  claim 
under  the  will,  he  will  not  be  put  to  his  election  where  he  takes  by  operation  of 
law  that  which  he  takes  under  the  will, "  or  where  the  law  has  imposed  upon  him 
an  inability  to  perform  the  terms  of  the  will.  **  No  case  has  been  found  which 
compelled  the  beneficiary  to  make  compensation  to  disappointed  parties  under 
such  circumstances.  It  is  difficult  to  discover  anything  unconscionable  in  the 
conduct  of  one  who  requests  the  court  to  retain  that  which  has  passed  to  him 
under  a  will  and  that  of  which  the  law  forbids  him  to  dispose  in  the  manner 
directed  by  the  will. 

Substantial,  Performance  op  an  Express  Condition  Precedent. — It  may 
truthfully  be  said  that  insistence  upon  literal  compliance  with  express  conditions 
precedent  often  works  great  hardship.  *  And  so  courts  which  insist  upon  strict 
performance  of  such  conditions  are  ingenious,  whenever  this  rule  would  be  harsh, 

"Boughton  v.  Boughton  (1750)  2  Ves.  12;  see  Ogilvie  v.  Ogilvie  [1918]  1  Ch. 
492;  Washburn  v.  Van  Steenwyk,  supra,  footnote  2;  but  see  Lefevre  v.  Lefevre 
(1875)  59  N.  Y.  434. 

*'See  Brodie  v.  Barry  (1813)  2  V.  &  B.  127,  129,  130;  Van  Dyke's  Appeal 
(1869)  60  Pa.  St.  481. 

**  See  Ogilvie  v.  Ogilvie,  supra,  footnote  24. 

"See  (1911)  11  Columbia  Law  Rev.  588;  1  Jarman,  op.  cit.  534.  In  many 
jurisdictions  a  clause  forbidding  the  contest  of  the  validity  of  a  will  is  repugnant 
to  public  policy.  See  (1912)  12  Columbia  Law  Rev.  754.  But  it  is  believed  the 
above  proposition  is  correct  in  these  jurisdictions. 

**  See  Ogilvie  v.  Ogilvie,  supra,  footnote  24,  at  p.  501 ;  cf.  Van  Dyke's  Appeal, 
supra,  footnote  25. 

''Ward  V.  Ward  (1890)   134  111.  417,  25  N.  E.  1012. 

*'7n  re  Lord  Chesham;  Cavendish  v.  Dacre   (1886)   L.  R.  31  Ch.  466. 

^  "That  justice  requires  relief  against  the  condition  [precedent]  where  a  for- 
feiture will  be  caused,  without  fault  on  the  part  of  the  builder,  may  be  admitted 
.    ..."  2  Williston,  Contracts  (1920)   ]5?7. 
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in  construing  the  contract  as  consisting  of  independent  promises,*  or  in  construing 
the  conditions  so  that  the  attempted  performance  of  the  plaintiff  is  a  compHance 
therewith.  *  And  in  order  still  further  to  mitigate  the  harshness  of  their  doctrine, 
they  allow  recovery  in  quasi-contract  where  the  plaintiff  has  benefited  the  defend- 
ant and  where  he  has  in  good  faith  endeavored  to  perform  the  contract.  *  Some 
courts  go  even  further  and  allow  recovery  although  the  plaintiff  has  wilfully 
abandoned  the  contract. ' 

Furthermore,  the  courts  do  not  apply  the  stringent  rule  of  strict  performance 
to  conditions  implied  in  law.*  Since  they  themselves  have  imposed  these  condi- 
tions, they  feel  at  liberty  to  attach  thereto  those  legal  consequences  which  will 
best  serve  the  interests  of  justice.  Thus,  under  proper  circumstances,  the  plaintiff 
may  recover  upon  proving  substantial  performance. '  But  there  seems  to  be  no 
justifiable  basis  for  this  distinction.*  An  implied  condition  is  imposed  by  the  court 
where  the  parties  themselves  would  most  probably  have  imposed  an  express  con- 
dition had  they  fully  comprehended  the  scope  of  the  contract.  So  where  there 
is  a  condition,  whether  it  be  express  or  implied,  the  legal  consequences  thereof 
should  be  the  same.  Thus  if  the  courts  deem  it  unjust  to  require  literal  perform- 
ance of  an  impliedly  conditional  promise  because  the  parties  did  not  contemplate 
the  particular  harsh  result  which  would  otherwise  follow,  no  more  should  the 
courts,  under  similar  circumstances,  require  literal  performance  of  an  expressly 
conditional  promise. 

This  insistence  upon  strict  performance  of  the  promise  stipulated  by  the 
parties  to  be  an  express   condition  precedent  is  based   upon  the  doctrine  that  a 

"While  the  New  York  building  contract  cases  seem  to  violate  the  express 
contract  of  the  parties  [by  not  requiring  a  literal  compliance  with  the  condition 
precedent]  they  do  seem  to  apply  the  fairest  rule  of  damages  .  .  ."  "Theoretic- 
ally the  New  York  rule  is  unsound,  but  as  a  practical  matter  it  seems  to  secure 
a  just  result."    Costigan,  Performance  of  Contracts  (1911)  42,  43. 

'  The  plaintiff  conveyed  to  the  defendant  the  equity  of  redemption  of  a  plan- 
tation together  with  the  stock  of  negroes  upon  it.  The  defendant  covenanted  "that 
the  plaintiff  well  and  truly  performing  all  and  ever\thing"  on  his  part  would  pay 
£500  and  an  annuity  of  £160.  The  plaintiff  did  not  have  title  to  the  negroes,  and 
so  could  not  convey  them.  Lord  Mansfield  held  that  the  defendant  "shall  not 
plead  it  as  a  condition  precedent,"  but  should  recoup  by  damages.  Boone  v.  Eyre 
(1777)  1  H.  Bl.  273  n;  Ke-ason  v.  Sm\thies  (1858)  3  H.  &  N.  *840. 

'Liverpool  etc.  Ins.  Co.  v.  Kearney  (1901)  180  U.  S.  132,  21  Sup.  Ct.  326.  A 
warranty  by  the  plaintiff  that  all  the  answers  were  "true"  was  held  to  mean  that 
the  answers  were  "not  fraudulent"  where  the  plaintiff  had  said  that  no  brother 
had  died  when  in  fact,  imknown  to  him,  one  had,  and  the  insurance  company  had 
contested  pa^-ment  because  of  that  variance.  Globe  Life  Ins.  Assn.  v.  Wagner 
(1900)  188  I'll.  133,  .58  N.  E.  970. 

*  Lakeman  v.  Pollard  (1857)  43  Me.  463;  see  Viles  v.  Kennebec  Lumber  Co. 
Me.  (1919)  106  Atl.  431,  433;  Handy  v.  Bliss  (1910)  204  Mass.  513,  518,  90  N.  E.  864; 
(1907)  7  CoLUMBi.\  Law  Rev.  418;  cf.  Uniform  Sales  Act  §  44. 

^Williams  v.  Crane  (1908)  153  Mich.  89,  116  N.  W.  554;  see  Eckes  v.  Luce 
(Okla.  1918)  173  Pac.  219,  220. 

*A  condition  implied  in  fact  is  analogous  to  and  treated  like  an  express  con- 
dition.    Costigan,  op.  cit.  45. 

'  In  contradistinction  to  express  conditions,  a  condition  implied  by  law  is 
always  subject  to  the  doctrine  that  where  a  defendant  has  "received  a  substan- 
tial proportion  of  the  consideration,  it  is  no  longer  competent  to  rely  upon  non- 
performance of  that  which  might  originally  have  been  a  condition  precedent." 
Costigan,  op.  cit.  37.  But  in  the  case  of  Carter  v.  Scargill,  infra,  footnote  23^ 
chieflv  relied  upon  bv  the  learned  author,  the  conditions  were  express. 

See  2  Williston,'  op.  cit.  1614. 

Smith  V.  Cunningham  Piano  Co.  (1913)  239  Pa.  St.  496,  86  Atl.  1067;  Henrv 
v.  Jones  (1914)  164  Iowa  364,  145  N.  W.  909;  see  Easten  Forge  Co.  of  Mass.  v. 
Corbin  (1903)   182  Mass.  590,  592,  66  N.  E.  419. 

'  The  distinction  between  express  and  implied  conditions  "seems  to  be  of  no 
practical  importance  at  the  present  day."    Harriman,  Contracts  (2nd  ed.  1901)  §315. 
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promise  must  always  be  performed  precisely  as  made* — that  the  legal  consequences 
attaching  to  a  promise  are  coextensive  with  the  factual  undertaking.  But  in  fact 
the  law  knows  no  such  doctrine,  and  the  obligations  arising  from  a  promise  are 
not  necessarily  coextensive  with  the  promise. "  The  imposition  of  an  implied  con- 
dition adds  a  term  to  the  contract  as  expressed. "  A  carrier  may  be  liable  on  the 
contract  of  carriage  for  a  loss  due  to  negligence  though  the  parties  agreed  that 
carrier  should  not  be  so  liable. "  A  vendor  of  land  who  contracts  to  sell  the  fee, 
but  who  has  only  a  lesser  estate,  may  be  compelled  to  convey  that  lesser  estate.  '^ 
Though  the  parties  to  an  insurance  policy  may  have  expressly  stipulated  that  a 
certain  statement  shall  be  a  warranty,  by  statute  in  some  states  the  courts  treat 
it  as  a  representation  and  then  enforce  the  contract  of  insurance  as  altered."  Though 
the  plaintiff  agreed  to  do  work  to  the  satisfaction  of  the  defendant,  in  many  juris- 
dictions the  plaintiff  may  recover  if  in  reason  the  defendant  should  have  been  satis- 
fied. "  And  where  the  obtaining  of  an  architect's  certificate  is  made  a  condition 
precedent  to  recovery  by  a  contractor,  many  jurisdictions  hold  that  if  the  architect 
unreasonably  withholds  the  certificate,  the  contractor  may  recover  without  it." 
The  drawer  of  a  note  payable  at  a  particular  place  is  in  default  though  the  pre- 
sentment was  made  at  a  different  place. "  And  the  performnce  of  an  "inde- 
pendent promise"  may  be  excused  because  of  an  essential  breach  of  another  "inde- 
pendent promise," "  or,  under  proper  circumstances,  by  impossibility  of  perform- 
ance. '*  Thus  the  courts,  in  order  to  effectuate  what  the  parties  would  probably 
have  desired  if  they  had  contemplated  the  exact  contingency  which  arose,  often  im- 
pose legal  consequences  not  coextensive  with  the  factual  promise.  So  in  the  re- 
cent New  York  case  of  Jacob  &  Yoxings  v.  Kent,  the  court  merely  followed  this 
just  doctrine"  when  it  allowed  the  plaintiff  to  recover  in  special  assumpsit 
upon  proof  of  substantial  performance  of  a  building  contract,  though  the  plaintiff 

*  Cf.  Banco  De  Sonora  v.  Bankers  Mutual  Casualty  Co.  (1904)  124  Iowa 
576,  100  N.  \V.  532. 

"  Mr.  Justice  Holmes  suggests  that  one  "commits  a  contract."  Holmes, 
Collected  Legal  Papers  (1920)  175. 

"  Where  the  plaintiff  agreed  to  guarantee  payment  by  a  third  party  should  the 
defendant  extend  credit  to  said  party,  the  plaintiff  was  not  liable  immediately  upon 
the  extension  of  credit,  for,  as  the  court  said  in  Bishop  v.  Eaton  (1894)  161  Mass. 
496.  500,  37  N.  E.  665,  "if  the  act  [of  acceptance  of  the  guaranty]  is  of  such  a 
kind  that  knowledge  of  it  will  not  quickly  come  to  the  promisor,  the  promisee  is 
bound  to  give  him  notice  of  his  acceptance  within  a  reasonable  time  .  .  ."  Cf. 
Skillman  Hardivare  Co.  v.  Davis  (1890)  53  N.  J.  L.  144,  20  Atl.  1080. 

''South  etc.  Ry.  v.  Henlein  (1875)  52  Ala.  606. 

'*  Barnes  v.  Wood  (1869)  L.  R.  8  Eq.  424.  See  cases  cited  in  1  Ames,  Equity 
Cases  (1904)  251. 

"See  Penn  etc.  Co.  v.  Mechanics'  etc.  Trust  Co.  (C.  C.  A.  1896)  72  Fed.  413, 
418,  419;  Archer  v.  Equitable  etc.  Society  (1916)  218  N.  Y.  18,  24,  25,  112  N.  E.  433. 

''Doll  v.  Noble  (1889)  116  N.  Y.  230,  22  N.  E.  406;  Jansen  v.  Muller  (1917) 
38  S.  Dak.  311,  162  N.  W.  393,  (semble). 

"  Taft  V.  IVhitnev  Co.  (1915)  85  Wash.  389,  148  Pac.  43;  MacKnight  etc.  Co.  v. 
The  Mayor  (1899)  160  N.  Y.  72,  54  N.  E.  661. 

"Farmers'  Nat.  Bank  v.  Venner  (1906)  192  Mass.  531,  78  N  .E.  540;  cf.  Hol- 
stead  V.  Skelton  (1843)  5  Q.  B.  86. 

"^University  Club  of  Chicago  v.  Deakin  (1914)  265  111.  257,  106  N.  E.  790. 
In  realitv  the  court  holds  the  breach  a  violation  of  the  implied  condition  to  perform. 

"Horlock  V.  Beat  [1916]  A.  C.  486;  Mahaska  etc.  Bank  v.  Brown  (1913)  159 
Iowa  577,  141  N.  W.  459. 

'"  (1921)  230  N.  Y.  239,  129  N.  E.  89.  Judge  Cardozo,  speaking  for  the  majority 
of  the  court,  says  on  page  891,  "from  the  conclusion  that  promises  may  not  be 
treated  as  dependent  to  the  extent  of  their  uttermost  minutiae  without  a  sacrifice  of 
justice,  the  progress  is  a  short  one  to  the  conclusion  that  they  may  not  be  so  treated 
without  a  perversion  of  intention.  Intention  not  otherwise  revealed  may  be  pre- 
sumed to  hold  in  contemplation  the  reasonable  and  probable  .  .  .  There  will  be 
no  assumption  of  a  purpose  to  visit  venial  faults  with  oppressive  retribution." 
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had  innocently  failed  fully  to  perform  that  which  the  parties  had  stipulated 
as  an  express  condition  precedent.  Where  the  plaintiff  has  acted  in  good  faith," 
where  the  purpose  of  the  contract  is  not  frustrated  by  the  variance,"  where  a 
forfeiture  not  within  the  evident  contemplation  of  the  parties  would  result  under 
a  different  construction,"  the  courts  should,  in  order  to  do  equity,  allow  recovery 
on  the  contract  despite  an  immaterial  breach  of  an  expressly  or  impliedly  conditional 
promise." 


Usury  and  the  Conflict  of  Laws. — When  a  bond  or  note  or  other  interest- 
bearing  contract  made  in  one  jurisdiction  and  to  be  performed  in  another  is 
usurious  in  one  and  valid  in  the  other,  have  we  any  general  rules  by  which  to  de- 
termine the  law  which  should  be  applied?  This  question  was  raised  squarely  in 
the  recent  case  of  Bowman  v.  Price  (Tenn.  1920)  226  S.W.  210  and  was,  it  would 
seem,  properly  disposed  of  by  the  court.  The  plaintiff  sued  on  four  notes  calling 
for  8%  interest,  executed  and  delivered  in  Alabama  where  such  rate  was  legal. 
The  payee  was  a  West  Virginian  and  the  maker  a  resident  of  Tennessee  where,  for 
the  maker's  convenience,  the  notes  were  payable.  In  both  West  Virginia  and  Ten- 
nessee 89c  was  usurious.  No  evidence  of  bad  faith  appearing,  the  court  applied 
Alabama  law  and  found  for  the  plaintiff.'  The  court  properly  stated  that  the 
fundamental  principle  in  these  cases  is  that  effect  must  be  given  to  the  presumed 
intention  of  the  parties.*    Of  course,  the  court  reahzed  that  in  most  of  these  cases 

"See  Easthampton  etc.  Co.  v.   Worthington    (1906)    186  N.   Y.  407,  412,   79 

N   E  i2i 

''' See'Hoglund  v.  Sortedahl  (1907)  101  Minn.  359,  361,  112  N.  W.  408. 

"  Where  the  language  of  the  contract  indicates  that  the  parties  did  contemplate 
the  contingency,  the  plaintifi'  might  with  more  justice  be  held  to  a  strict  perform- 
ance. But  where,  as  in  the  instant  case,  the  contingency  seems  clearly  without  the 
contemplation  of  the  parties,  a  substantial  performance  should  be  a  sufficient  basis 
for  recover>'  in  contract. 

"Foeller  v.  Heints  (1908)  137  Wis.  169,  118  N.  W.  543;  cf.  IViUy  v.  fnhabi- 
taiits  of  Athol  (1890)  150  Mass.  426,  23  N.  E.  311;  Bowen  v.  Kimball  (1909)  203 
Mass.  364,  89  N.  E.  542.  The  application  of  this  doctrine  is  not  limited  to  build- 
ing contracts.  Carter  v.  Scargill  (1875)  L.  R.  10  Q.  B.  564  (sale  of  business); 
see  City  of  LaFollette  v  LaFollette  etc.  Co.  (C  .C.  A.  1918)  252  Fed.  762,  768 
(contract  to  supply  water)  ;  Suit  v.  Warren  School  Township  (1894)  8  Ind.  App. 
655,  659,  36  N.  E.  291  (subscription  contract)  ;  M'Auley  v.  Billenger  (N.  Y.  1822) 
20  Johns.  *89.  *90  (subscription  contract).  In  Carter  v.  Scargill,  supra,  the  court 
said,  "The  defendant  having  received  a  substantial  proportion  of  the  consideration, 
it  is  no  longer  competent  to  him  to  rely  upon  the  non-performance  of  that  which 
might  have  been  originally  a  condition  precedent     .     .     ." 

'  The  writer  has  seen  fit  to  italicize  the  word  "law,"  because  of  the  customary 
looseness  with  which  that  term  is  applied  in  these  cases.  Most  usury  statutes  do 
not  expressly  profess  to  deal  with  contracts  not  entirely  consummated  within  the 
borders  of  the  state.  Only  by  judicial  interpretation  is  it  possible  to  e.xtend  these 
statutes  to  cases  involving  extra-territorial  elements.  When  a  New  York  court, 
for  instance,  professes  to  apply  Alabama  "law,"  what  it  is  really  doing  is  to  adopt 
the  Alabama  statute  as  New  York  law.  This  can  best  be  illustrated  by  the  fact 
that  it  is  a  not  uncommon  phenomenon  of  conflict  of  laws,  that  the  Alabama  court 
in  the  exact  case  before  the  New  York  court  would  have  decided  otherwise  than 
the  New  York  court.  How  fatuous  then,  for  the  New  York  court  to  declare  that  it 
is  applying  Alabama  "law." 

*  This  rule  of  presumed  or  nominal  intention,  though  much  favored  by  English 
courts  in  all  cases  of  contract,  has  been  applied  in  America  to  but  few  groups  of 
cases.  Such  a  rule  is  chaotic  from  the  lawyer's  viewpoint.  Prediction  of  judicial 
decision  becomes  almost  an  impossibility  when  presumed  intentions  govern.  The 
court  has  a  wide  opportunity  to  decide  a  priori  whether  it  wishes  to  uphold  or  in- 
validate a  transaction ;  if  the  former,  it  may  easily  declare  that  the  parties  presum- 
ably intended  that  law  to  govern  which  "^lidates  the  agreement.  If  the  latter,  a 
contrarv'  intention  may  be  presumed. 
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the  parties  have  no  intentions,  one  way  or  the  other,  as  to  the  law  to  be  applied  to 
their  transaction.  But  they  may  be  presumed,  so  runs  the  argument,  to  intend  such 
law  to  control  as  will  validate  their  contract.  Presumably,  it  is  said,  parties  are  not 
making  empty  gestures  when  they  profess  to  be  making  contracts.  But,  urged  the 
court,  quoting  from  39  Cyc.  892,  "this  rule  that  the  intent  of  the  parties  designates 
the  governing  law  is  subject  to  these  provisos:  (1)  the  intent  must  be  entertained 
in  good  faith,  and  not  for  the  purpose  of  evading  the  usury  laws  of  another  state  ;^ 
(2)  it  must  be  reasonable,  and  referable  to  a  place  where  some  important  element 
of  the  contract  has  its  situs;  (3)  it  must  not  be  contrary  to  the  public  policy  of  the 
forum.'"  It  is  to  these  exceptions  to  the  rule  of  presumed  intent  that  we  propose 
to  direct  our  attention. 

What  is  meant  by  "reasonable  and  referable?"  In  most  of  the  cases,  the  courts 
apply  either  the  lex  loci  contractus  or  the  lex  loci  solutionis.  In  the  absence  of  ex- 
press stipulation,  it  is  usually  presumed  that  the  parties  intend  their  contract  to  be 
solvable  either  by  the  laws  of  the  jurisdiction  in  which  the  contract  was  made  or 
by  those  of  the  jurisdiction  in  which  it  was  to  be  performed.*  Thus,  if  the  interest 
called  for  is  usurious  by  the  law  of  both  these  jurisdictions,  the  contract  is  almost 
invariably  declared  void.'  Similarly,  it  is  void  if  the  place  of  contracting  and  the 
place  of  performance  are  the  same  jurisdiction  and  by  its  laws  the  contract  is 
usurious.'  If  the  rate  stipulated  is  usurious  in  both  these  jurisdictions  and  a  differ- 
ent penalty  is  imposed  by  the  law  of  each,  the  courts  usually  apply  that  imposed  by 
the  lex  loci  contractus  as  that  governing  in  general  the  validity  and  effect  of  a  con- 
tract. '  In  such  cases,  the  intent  of  the  parties  should  be  disregarded,  since  they  are 
law-breakers  in  either  jurisdiction.*  Where,  in  these  cases,  the  parties  expressly 
provide  that  their  contract  is  to  be  governed  by  the  laws  of  some  third  jurisdiction 
in  which  the  interest  is  legal,  we  get  a  question  in  which  is  involved  a  consideration 
of  the  doctrine  of  good  faith,  which  is  presently  to  be  examined.  However,  a  con- 
tract will  ordinarily  be  enforced,  if  it  be  valid  at  either  the  place  of  contracting*^ 

*  It  is  difficult  to  discern  what  is  meant  hy  this  third  proviso.  It  cannot  welt 
mean  that  a  contract  is  to  be  considered  as  void  whenever  the  parties  intend  a  rate 
of  interest  usurious  by  the  lex  fori.  Were  this  so,  the  rule  in  these  cases  would 
be  much  simplified.  The  lex  fori  would  govern  in  perhaps  a  majority  of  the  cases. 
But  the  cases  themselves  show  that  this  is  not  the  law.  Mere  offense  to  the  usury 
laws  of  the  forum  has  never  been  declared  fatal.  Stcinman  v.  The  Midland  etc. 
Loan  Co.  (1908)  78  Kan.  479,  %  Pac.  860;  Stickney  v.  Jordan  (1870)  58  Me.  106. 

*  It  is  to  be  noted  in  these  cases  involving  bonds  and  notes  that  the  place  of  con- 
tracting is  the  jurisdiction  in  which  the  instrument  was  delivered  and  not  where  it 
was  executed.  This  is  but  a  further  illustration  of  the  well-settled  American  rule 
of  conflict  of  laws  that  the  place  of  contracting  is  the  place  where  the  last  act  is 
done  which  makes  the  contract  binding.  Staples  v.  Nott  (1891)  128  N.  Y.  403,  2S 
N.  E.  515;  Midland  etc.  Loan  Co.  v.  Solomon  (1905)  71  Kan.  185,  79  Pac.  1077; 
U.  S.  Savings  &  Loan  Co.  v.  Beckley  (1902)  137  Ala.  119,  33  So.  934. 

"See  Arnold  v.  Potter  (1867)  22  Iowa  194,  198. 

*  Hubble  V.  Morri.itown  Land  etc.  Co.  (1895)  95  Tenn.  585,  32  S.  W.  965,": 
McGarry  v.  Nicklin  (1895)  110  Ala.  559;  cf.  Midland  etc.  Loan  Co.  v.  Solomon,, 
supra,  footnote  4. 

'  Bascom  v.  Zediker  (1896)  48  Neb.  380,  67  N.  W.  148;  see  Davis  etc.  v.  Tandy 
(1904)  107  Mo.  App.  437,  449,  81  S.  W.  457. 

*  Some  early  New  York  cases  applied  a  different  rule.  They  applied  the  rule  of 
the  jurisdiction  which  imposed  the  lesser  penalty  upon  the  parties.  Thus,  in  Opdyke 
V.  Menvin  (N.  Y.  1878)  13  Hun  401,  the  Connecticut  rule  was  applied  to  a  bill 
of  exchange  made  in  Connecticut  and  payable  in  New  York.  Both  jurisdictions  con- 
sidered the  stipulated  rate  usurious,  but  Connecticut  provided  merely  for  a  forfeiture 
of  interest.  The  contract  Avas  treated  as  valid  in  Connecticut  with  a  penalty  at- 
tached and  wholly  void  in  New  York.  Effect  was  therefore  given  to  the  presumed 
intention  of  the  parties. 

'Davis  etc.  v.  Tandy,  supra,  footnote  7 -.W hillock  v.  Cohn  (1904)  72  Ark.  83,  80i 
S.  W.  141 ;  Staples  v.  Nott,  supra,  footnote  4. 
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or  the  place  of  performance.**  This  proposition  has  been  declared  to  be  "too  well- 
settled  to  require  discussion.""  The  only  proviso  is  good  faith.  It  must  not  be 
imagined,  however,  that  the  courts  consider  only  the  lex  loci  contractus  or  the 
lex  loci  solutionis  as  reasonable  and  referable.  In  the  absence  of  an  intention  to 
evade  usury  laws,  for  instance,  some  courts  have  permitted  contracts  to  be  governed 
by  the  law  of  the  jurisdiction  in  which  the  collateral  is  situated,  especially  if  one 
of  the  parties  is  a  resident  of  that  jurisdiction." 

This  question  of  what  is  reasonable  and  referable  is  so  closely  bound  up  with 
that  of  good  faith  that  a  further  discussion  thereof,  without  an  examination  of  the 
cases  which  throw  light  on  what  constitutes  good  faith,  would  be  fruitless.  At  the 
outset,  it  must  be  noted  that  the  mere  express  stipulation  that  the  law  of  a  certain 
jurisdiction  is  to  govern  the  transaction,  is  not  to  be  taken  as  evidence  of  bad  faith" 
nor,  as  we  have  seen,  will  the  courts  regard  as  bad  faith  per  se  a  stipulation  that  the 
law  of  some  other  jurisdiction  shall  govern  than  that  of  the  place  of  contracting 
or  the  place  of  performance. "  What  the  courts  seem  to  balk  at,  what  they  stamp 
as  bad  faith,  is  an  attempt  to  evade  the  usury  laws  of  the  jurisdiction  in  which  the 
contract  is  made.  It  remains  for^us  to  determine  under  what  circumstances  the 
courts  are  most  likely  to  find  this  purpose  to  evade  the  law. 

One  who  gives  these  cases  only  a  superficial  examination  must  notice  that  a 
considerable  proportion  of  them  arise  because  of  transactions  involving  building 
and  loan  associations.  As  a  general  rule  we  find  these  associations  incorporated  in 
one  state  and  doing  business  in  another  state  in  which  so  high  a  rate  of  interest 
is  not  permitted.  They  make  loans  secured  by  mortgages  of  land  in  the  borrower's 
state  and  stipulate  for  a  rate  of  interest  legal  in  the  state  of  their  incorporation,  but 
illegal  in  the  state  in  which  the  loan  is  made.  Were  the  general  rules  thus  far  dis- 
cussed to  be  applied,  the  transactions  would  be  valid,  especially  in  such  cases  as 
provide  for  repajtnent  of  the  loan  in  the  state  in  which  the  association  was  in- 
corporated. But  most  courts  strain  the  general  rule  in  these  cases.  They  more 
readily  imply  a  purpose  to  evade  the  usury  laws  of  the  state  in  which  the  borrower 
lives. "  This  policy  prevents  such  associations  from  incorporating  in  states  which 
allow  the  highest  rates  of  interest  and  forcing  such  rates  upon  states  with  more 
rigid  usury  statutes."  If,  in  these  cases,  it  is  found  that  the  locus  of  the  associa- 
tion's incorporation  has  been  denominated  as  the  place  of  performance  merely  as  a 
subterfuge,  and  that  the  performance,  to  wit  the  repayment,  was  actually  to  take 
place  in  the  state  in  which  the  loan  was  made,  almost  all  courts  would  agree  that  the 
contract  should  be  governed  by  the  lex  loci  contractus  and  should  be   declared 

"Ames  V.  Benjamin  (1898)  74  Minn.  335,  77  N.  W.  230;  Bigeloiv  v.  Burnham 
(1891)  83  Iowa  120,  49  N.  W.  1(M;  Scott  v.  Perlee  (1883)  39  Ohio  63;  contra,  KU- 
irease  v.  Johnson  (1890)  85  Ga.  600,  11  S.  E.  870;  Hooley  v.  Talcott  (1908)  129 
App.  Div.  233,  113  N.  Y.  Supp.  820.  These  two  cases  are  clearly  contrary  to  the 
great  weight  of  authority,  xamination  of  the  New  York  case  seems  to  show 
that  the  court  applied  the  general  contract  rule  of  the  lex  loci  contractus  and  failed 
to  note  that  a  different  rule  prevails  in  these  cases. 

"  See  Bldg.  &  Loan  Assn.  v.  Griffin  0897)  90  Tex.  480,  488,  39  S.  W\  656. 

''Lanier  v.  Union  Mtge.  etc.  Co.  (1897)  64  Ark.  39,  40  S.  \V.  466;  Arnold  v. 
Potter,  supra,  footnote  5;  Glover  v.  Equitable  Mtge.  Co.  (C.  C.  A.  1898)  87  Fed. 
518,  (semble). 

"U.  S.  Savings  &r  Loan  Co.  v.  Beckley,  supra,  footnote  4;  Lanier  v.  Union 
Mtge.  etc.  Co.,  supra,  footnote  12. 

^  Supra,  footnote  12  . 

'' Shannon  v.  Georgia  State  Bldg.  etc.  Assn.  (1901)  78  Miss.  955,  30  So.  51; 
Building  etc.  Assn.  v.  Griffin,  supra,  footnote  11;  Meronev  v.  Atlantic  Bldg.  etc. 
Assn.  (1895)  116  N.  C.  882,  21  S.  E.  924. 

"  Some  courts,  however,  have  not  adopted  so  stringent  a  policy  towards  building 
and  loan  associations.  The  Kansas  court  has  even  gone  so  far  as  to  state  that  "the 
position  assumed  by  some  courts  in  reference  to  this  matter,  when  considering  build- 
ing and  loan  association  cases,  can  scarcely  be  regarded  as  an3thing  less  than  the 
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void.  "  In  such  a  case,  the  lex  loci  contractus  and  lex  loci  solutionis  are  in  reality 
the  same. 

Another  instance  in  which  "the  parties  will  be  presumed  to  have  intended  a 
fraudulent  evasion"  "  of  the  laws,  is  one  in  which  an  obligation  is  "made  payable  at 
a  place  other  than  the  residence  of  either  of  the  parties  and  foreign  to  the  subject 
matter  of  the  contract,  and  a  higher  rate  of  interest  is  stipulated  for  than  the  laws 
of  the  place  of  contract  permit.""  As  a  result,  if  we  had  a  case  in  which  A  loaned 
money  to  B  in  state  X,  which  permitted  only  6%  interest,  the  transaction  would  be 
void  if  it  called  for  8%  interest,  even  though  8%  was  permitted  in  state  Y  and  it 
was  expressly  stipulated  that  the  transaction  should  be  governed  by  the  law  of 
state  Y.  If,  however,  either  party  resided  in  state  Y,  or  some  other  fact  was  evi- 
dent which  negatived  the  idea  that  state  Y  was  made  the  lex  loci  solutionis  merely  as 
a  subterfuge,  probably  the  transaction  would  be  upheld  as  coming  within  the  general 
principle  underlj'ing  all  of  these  cases.  ^ 

Again,  where  the  place  of  contracting  is  merely  nominal  and  selected  for  pur- 
poses of  evasion,  the  transaction  will  be  invalidated. "  Thus,  if  A  and  B  make  a 
note  in  state  X  and  provide  for  a  usurious  rarte,  the  note  will  not  be  enforced, 
even  though  the  parties  go  to  state  Y  where  the  stipulated  rate  is  legal,  in  order  to 
exchange  the  papers.  " 

What,  then,  is  the  result  of  the  cases?  What  is  the  test  for  good  faith?  To 
answer  these  questions  we  must  revert  to  our  general  principles.  What  jurisdiction 
did  the  parties  intend  should  govern  ?  This  intention  will  be  respected,  unless  an 
additional  intention  exists — an  intention  to  evade  the  usury  laws.  And  this  latter 
question  of  intention,  like  most  questions  of  fact,  is  for  the  jury."  But  certain 
well-recognized  considerations  influence  the  courts  in  their  instructions  to  the  jury. 
Thus,  it  is  difficult  to  impute  an  intention  to  evade  the  law  to  one  who  is  ignorant 
of  the  law.  Similarly,  it  is  a  simple  matter  to  find  a  legitimate  intent  when  the  trans- 
action is  valid  at  a  place  with  which  a  major  portion  of  the  transaction  may  be  asso- 
ciated. And  that  is  all  that  is  meant  by  the  "reasonable  and  referable"  rule  out- 
result  of  a  tour  de  force."  See  Midland  etc.  Loan  Co.  v.  Solomon,  supra,  footnote 
4,  191. 

"Shannon  v.  Georgia  State  Bldg.  etc.  Assn.,  supra,  footnote  15;  Building  etc. 
Assn.  v.  Griffin,  supra,  footnote  11.  The  writer  was  able  to  find  one  case,  which, 
if  logically  applied,  might  differ  with  this  result.  See  Smith  v.  Muncie  Nat.  Bank 
(1867)  29  Ind.  158.  That  case  was  a  suit  on  a  note  made  in  Indiana  and  payable 
in  Ohio.  The  note  was  usurious  in  Indiana  and  valid  in  Ohio.  The  court  declared 
that  the  note  was  valid,  even  though  the  parties  actually  intended  to  evade  Indiana 
usury  laws.  Said  the  court,  at  page  160,  "We  do  not  see  why  the  laws  of  a  sister 
state  may  not  be  taken  advantage  of  by  citizens  of  our  own  state,  when,  with  what- 
ever motive,  they  elect  to  make  that  place  the  place  for  the  performance  of  the 
contract  into  which  they  enter." 

"See  Tyler,  Usury  (1873)  83. 

"  See  Tyler,  op.  cit.  83,  quoted  with  approval  in  Building  etc.  Assn.  v.  Griffin, 
supra,  footnote  11,  489;  Arnold  v.  Potter,  supra,  footnote  5,  200;  cf.  Pacific  Bldg. 
Co.  v.  Hill  (1901)  40  Ore.  280,  67  Pac.  103. 

*°Thus  a  citizen  of  state  X  may  come  to  state  Y  and  borrow  money  at  a  rate 
usurious  in  state  Y,  but  valid  in  his  own  state  and  the  deal  will  be  valid,  if  no  in- 
tention is  found  to  evade  the  usury  laws  of  state  Y.  Scott  v.  Perlee,  supra,  foot- 
note 10. 

"See  Cotheal  v.  Blydenhurgh  (1845)  5  N.  J.  Eq.  17,  18. 

"It  is  to  be  noted  that  no  distinction  is  to  be  made  in  these  cases  of  nominal 
places  of  contracting  or  places  of  performance  between  those  in  which  it  is  ex- 
pressly stipulated  that  the  law  of  such  nominal  jurisdiction  is  to  govern,  and  those 
in  which  such  intention  must  be  implied  from  the  mere  stipulation  for  a  rate  of 
interest  which  is  valid  only  in  that  jurisdiction.  In  both  cases  the  transaction  is 
void,  for  in  both  we  find  the  intent  to  evade  usury  laws. 

"  Kilcrease  v.  Johnson,  supra,  footnote  11;  see  Andrews  v.  Pond  (U.  S.  1839) 
13  Pet.  65,  76. 
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lined  above  '*  If,  on  the  other  hand,  the  parties  are  familiar  with  the  law  and  ex- 
pressly stipulate  that  the  law  most  favorable  to  them  shall  be  applied,  the  courts 
are  apt  to  scrutinize  the  transaction  more  closely. "  Thus  a  penalty  is  attached  to  a 
knowledge  of  the  law.  Again,  if  it  appears  that  a  major  element  of  the  contract  is 
only  nominally  at  its  supposed  location  and  that  this  would  result  in  an  evasion  of 
the  usury  laws  of  the  place  of  the  real  situs  of  the  contract,  an  intent  to  evade  will 
almost  inevitably  be  found.  And  finally,  we  have  the  case  of  building  and  loan  as- 
sociations, where  the  peculiar  policy  of  many  courts  has  caused  a  subversion  of  the 
general  principles  applicable  to  these  usury  cases. 


Violation  of  the  Surrender  Ci^use  in  Bills  ot  Lading. — WTiat  seems  to  be 
a  new  principle  in  interpreting  the  surrender  clause  in  a  bill  of  lading  has  recently 
been  enunciated  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Pere 
Marquette  Ry.  v.  /.  F.  French  and  Co.  *  The  plaintiff  had  shipped  goods  over  the 
defendant  railway,  taking  a  bill  of  lading  to  its  own  order,  containing  the  usual 
stipulation  that  the  surrender  of  the  bill  of  lading  should  be  required  before  de- 
livery of  the  goods.  The  bill  was  then  endorsed  in  blank  and  sold  to  a  bank  with 
a  draft  attached.  The  bank's  agent  tortiously  delivered  the  bill,  without  requiring 
payment  of  the  draft,  to  an  agent  of  Marshall  and  Kelsey,  the  firm  for  which  the 
goods  were  sent.  This  agent,  without  even  showing  the  bill  of  lading,  prevailed 
upon  the  defendant  carrier  to  deliver  the  goods,  and  have  them  shipped  over 
another  road  to  Marshall  and  Kelsey,  who,  however,  refused  to  keep  the  goods 
or  pay  the  draft.  The  bill  of  lading  was  sent  back  to  the  bank,  which  returned 
it  to  the  plaintiff  upon  pa>Tnent  of  the  amount  advanced  on  the  draft.  Plaintiff, 
having  sold  the  goods  for  less  than  the  contract  price,  now  sues  in  trover,  on  the 
theor\-  that  the  carrier,  by  delivering  without  surrender  of  the  bill  of  lading, 
converted  the  goods.  The  conclusion  of  the  Supreme  Court  was  that,  although 
the  carrier  would  be  liable  where  the  shipper  had  suffered  any  loss  through  its  act, 
here  the  loss  was  caused,  not  by  the  act  of  the  carrier  at  all,  but  by  that  of  the 
bank,  and  hence  the  defendant  was  not  liable. 

This  is  apparently  the  first  federal  adjudication  on  the  exact  question  involved, 
at  least  since  the  Uniform  Bills  of  Lading  Act  became  effective.  The  history  of 
the  surrender  clause,  in  general,  has  been  a  checkered  one.  Under  the  earlier 
cases,  it  was  generally  held  that  a  carrier  who  delivered  goods  without  production 
of  the  bill  of  lading  was  liable  in  trover  to  a  bona  fide  purchaser  of  the  bill,  before 
such  deliver^-, '  and  in  some  jurisdictions  even  after  such  delivery.'  For  this 
reason,  when  the  surrender  clause  first  appeared  in  bills  of  lading,  it  was  interpreted 
by  most  courts  as  being  inserted  only  for  the  protection  of  the  carrier,  and  the 

**  Thus,  in  an  excellent  and  complete  note  on  this  subject  in  62  L.  R.  A.  33,  it  is 
said,  "It  will  be  observed  that  the  qualification  as  to  good  faith  restricts  the  opera- 
tion of  the  general  principle  and  narrows  the  choice  of  laws  to  those  prevailing  at 
the  places  which  are  the  situs  of  one  or  more  of  the  important  elements  or  significant 
circumstances  of  the  transaction." 

"  It  must  not  be  forgotten  that  the  mere  express  stipulation  will  not  of  itself 
constitute  bad  faith.    See  footnote  14,  supra. 

*n921)  41  Sup.  Ct.  195. 

WfcEu-en  v.  Jeffersonz'ille,  etc.  R.R.  (1870)  33  Ind.  368;  The  Thames  (C.  C. 
1870)  7  Blatchf.  226;  First  Natl.  Bank  of  Peoria  v.  Northern  R.R.  (1877)  58  N.  JI. 
203.  See  Natl.  Commercial  Bank  of  Albanx  v.  Lackaivanna  Transp.  Co.  (1901) 
59  App.  Div.  270,  69  N.  Y.  Supp.  396,  affd.  '(1902)  172  N.  Y.  596,  64  N.  E.  1123; 
Anchor  Mill  Co.  v.  Burlinqton,  etc.  R\.  (1897)  102  Iowa  262,  71  N.  W.  255; 
Schlesinger  v.  West  Shore  R.R.   (1900)  88  111.  App.  273. 

*  IValters  v.  Western  &  A.  R.  Co.  (C.  C.  1893)  56  Fed.  369;  Ratser  v.  Burling- 
ton, etc.  Ry.  (1896)  64  Minn.  245,  66  N.  W.  988  See  Merchants  Natl.  Bank  v. 
Baltimore. 'etc.  Steamboat  Co.  (1906)  102  Md.  573,  63  AU.  108. 
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shipper  was  not  allowed  to  recover  for  its  violation,  even  though  he  had  suffered 
loss  therefrom.*  It  is  difficult  to  see  from  just  what  this  clause  protected  the 
carrier,  in  those  jurisdictions  which  held  that  the  carrier  was  not  liable  even  to  a 
bona  fide  purchaser  of  the  bill,  after  the  goods  had  been  delivered.  Mere  produc- 
tion of  the  bill  would  sufficiently  provide  against  any  action  by  a  purchaser  before 
delivery,  since  if  it  had  been  endorsed  away  it  could  not  be  produced  on  delivery. 
However,  reasonably  or  not,  it  was  almost  universally  held  that  the  surrender  clause 
could  not  be  availed  of  by  the  consignor  of  the  goods. 

In  the  last  fifteen  years,  however,  there  has  been  a  strong  tendency  in  the 
other  direction,  influenced  *  probably  by  the  passage  of  the  Carmack  Amendment 
of  1906  to  the  Interstate  Commerce  Act.  *  The  cases  decided  during  this  period 
tend  toward  the  position  that  the  surrender  clause  is  intended  as  a  protection,  not 
for  the  carrier  alone,  but  also  for  any  bona  fide  holder  of  the  bill  at  any  time, 
whether  transferee  or  consignor ;  and  allow  a  recovery  by  the  consignor  where  he 
is  a  holder  of  the  bill,  for  a  violation  of  the  clause. '  And  there  has  been  no  indi- 
cation, until  the  decision  in  the  instant  case,  that  any  qualification  of,  or  exception 
to,  the  rule  would  be  necessary. 

In  strict  theory  it  seems  hard  to  justify  the  distinction  drawn  by  the  court. 
Admitting,  as  the  court  does,  that  trover  would  lie  if  there  had  been  damage, ' 
how  can  the  absence  of  damage  prevent  a  recovery?  The  measure  of  damages  in 
conversion  is  generally  the  value  of  the  goods.  If  they  are  accepted  back,  this  will 
go,  not  to  prevent  an  action,  but  only  in  mitigation  of  damages,  and  the  measure 
of  the  plaintiff's  recovery  is  then  the  difference  between  the  value  of  the  goods 
at  the  time  of  their  conversion,  and  that  at  the  time  of  return.  *  The  true  dis- 
tinction would  seem  to  be  that  trover  will  lie,  regardless  of  damage,  where  there 
has  been  a  misdelivery,  but  not  where  the  goods  have  been  properly  delivered. 
The  question,  therefore,  still  remains,  whether  the  delivery  in  the  instant  case  was 
a  proper  one. 

This  the  court  answers  by  citing  the  ninth  section  of  the  Uniform  Bills  of 
Lading  Act,  providing  that  a  carrier  is  justified  in  delivering  "to  any  person  in 
possession  of  an  order  bill  of  lading  properly  endorsed,"  and  arguing  that  the 
agent  of  Marshall  and  Kelsey  was  such  a  person,  and  that,  therefore,  there  was 

*  Chicago  Packing,  etc.  Co.  v.  Savannah,  etc.  Rv.  (1897)  103  Ga.  140,  29  S.  E. 
698;  Gates  v.  Chicago,  etc.  R.R.  (1894)  42  Neb.  379,  60  N.  W.  583.  But  see  Garden 
Grove  Bank  v.  Humeston,  etc.  Rv.  (1885)  67  Iowa  526,  535,  25  N.  W.  761.  Contra, 
Jeffersonville,  etc.  R.R.  v.  I  ruin  (1874)  46  Ind.  180. 

'Babbitt  v.  Grand  Trunk,  etc.  Rv.  (1918)  285  111.  267,  120  N.  E.  803.  See 
Adams  Express  Co.  v.  Croninqer  (1913)  226  U.  S.  491,  506,  33  Sup.  Ct.  148. 

•  (1906)  34  Stat.  595,  U.  S.  Comp.  Stat.   (1916)  §  8604a. 

'  Babbitt  v.  Grand  Trunk,  etc.  Ry.,  supra,  footnote  5 ;  Turnbull  v.  Mich.  Cent. 
R.R.  (1914)  183  Mich.  213,  150  N.  W.  132;  Judson  v.  Minneapolis,  etc.  R.R.  (1915) 
131  Minn.  5,  154  N.  E.  506.  See  First  Natl.  Bank  of  Clarkston  v.  Oregon-Wash. 
R.R.  (1913)  25  Idaho  58.  136  Pac.  798.  Contra,  Famous  Mfg.  Co.  v.  Chicaqo,  etc. 
Rv.  (1914)  166  Iowa  361,  147  N.  VV.  754.  See  St.  Louis,  etc.  Ry.  v.  Gilbreath 
(Tex.  1912)  144  S.  \V.  1051. 

'  It  is  possible  to  argue  that  trover  should  not  lie  in  any  case,  as  there  are 
some  examples  of  breaches  of  terms  of  bailment  which  are  not  conversion.  Moore 
v.  McKibbin  (N.  Y.  1860)  33  Barb.  246.  And  in  such  case  there  would  be  no 
inconsistency  in  the  court's  position.  But,  for  a  violation  like  that  in  the  present 
caee,  trover  has  been  held  to  lie.  Foggan  v.  Lake  Shore,  etc.  Ry.  (1891)  61  Hun 
623,  16  N.  Y.  Supp.  25 ;  and  it  seems  now  to  be  well  settled  as  a  remedy  where 
there  is  damage.     Supra,  footnote  7. 

*Gove  v.  Watson  (1881)  61  N.  H.  136;  Green  v.  Stephens  (1889)  37  Mo.  App. 
641;  Stillwell  v.  Farwell  (1892)  64  Vt.  286,  24  Atl.  243;  Delano  v.  Curtis  (Mass. 
1863)  7  Allen  470.  And  this  is  so  even  though  the  deterioration  in  the  value  of 
the  property  is  due  to  its  inherent  quality,  and  not  to  the  fault  of  the  converter. 
Lucas  v.  Trumbull  (Mass.  1860)   15  Gray  306, 
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no  conversation.  But,  while  it  is  true  that  the  person  to  whom  deHvery  was  made 
was  the  proper  kind  of  per?on  to  whom  to  make  delivery,  must  it  follow  that  the 
conditions  under  which  delivery  was  made  were  also  proper?  It  seems  hardly 
sound  to  say  that  if  there  were  an  express  stipulation  in  the  bill  that  the  carrier 
was  not  to  deliver  to  the  consignee  before  a  certain  day,  the  carrier  would  never- 
theless be  justified  in  so  doing,  because  the  consignee  is  the  right  kind  of  person 
to  whom  to  make  delivery.  It  may  well  be  argued,  however,  that  the  surrender 
clause  did  not  constitute  a  requisite  condition  for  proper  delivery-,  as  the  interests 
of  the  consignor  would  be  equally  well  protected  by  requiring  mere  possession  of 
the  bill  of  lading  by  the  deliveree.  But  the  very  cases  decided  after  the  Carmack 
Amendment,  which  the  court  cites  with  approval, "  base  a  recovery  by  the  con- 
signor directly  upon  the  surrender  clause,  and  specifically  state  the  clause  itself 
IS  tor  the  benefit  of  the  consignor  as  well  as  for  the  protection  of  the  carrier. 
Actual  surrender  of  the  bill,  therefore,  seems  to  be  a  requisite  for  proper  delivery. 
Four  cases  are  cited  by  the  court  for  its  main  proposition,  that 

"where  delivery  is  made  to  a  person  who  has  the  bill,  or  who  has  authority  from 
the  holder  of  it,  and  the  cause  of  the  shipper's  loss  is  not  the  failure  to  require 
surrender  of  the  bill,  but  the  improper  acquisition  of  it  by  the  deliveree  or  his 
improper  subsequent  conduct,  the  mere  technical  failure  to  require  presentation 
and  surrender  of  the  bill  will  not  make  the  delivery  a  conversion."  " 

These  cases  were  all  decided  either  on  the  earlier  theory  that  the  surrender  clause 
was  inserted  for  the  benefit  of  the  carrier  only "  or  on  a  collateral  point.  **  In 
none  of  them  is  the  question  of  damage  by  the  non-compliance  treated  as  of  any 
importance  whatever. 

And  it  seems  difficult  to  support  the  case  from  the  point  of  view  of  abstract 
justice.  The  defendant,  though  it  breached  a  duty,  really  did  no  harm,  and  there- 
fore perhaps  should  not  be  held  liable  in  the  instant  case.  The  real  fault  lay 
with  the  bank.  But,  if  the  facts  were  slightly  different  we  might  have  a  different 
story.  In  this  case  the  draft  was  sold  outright  to  the  bank.  But,  supposing  that 
the  bank  had  been  only  the  plaintiff's  agent  for  collection,  it  might  argue,  if  the 
plaintiff  sought  to  hold  it  liable,  that  its  breach  was  not  the  cause  of  the  plaintiff's 
damage,  since  the  possession  of  the  bill  by  the  consignee  was  not  what  made 
delivery  possible.  The  railroad  delivered  regardless  of  the  consignee's  possession 
of  the  bill.  Therefore,  the  argument  would  run,  the  bank  is  no  more  guilt>*  than 
the  railroad ;  and  the  plaintiff,  because  two  torts  had  been  committed  against  him. 
would  be  able  to  recover  for  neither. 

Xor  does  it  seem  that  the  decision  can  be  justified  on  the  ground  of  policj', 
or  commercial  convenience.  For  it  is  hard  to  see  what  policy  should  prevent  the 
carrier  from  paying  the  penalty'  of  its  negligence,  when  it  might  have  complied 
with  the  terms  of  its  contract,  with  practically  no  trouble,  and  no  increase  whatever 
in  its  Uability  to  third  persons. "  Moreover,  it  would  seem  to  be  to  the  interest 
of  the  business  world  in  general  that  as  few  bills  of  lading  as  possible  that  do 
not  actually  represent  goods  should  be  outstanding.  And  the  best  way  to  accom- 
plish this  =eems  to  be  to  make  the  carrier  liable  for  its  failure  to  use  due  care, 
in  every  case  where  this  is  legally  possible. 

"  See  supra,  footnote  7. 

"  Pert  Marquette  Ry.  v.  French,  supra,  footnote  1,  p.  199. 

'^Chicago  Packing,  etc.  Co.  v.  Scn-annah,  etc.  Ry..  supra,  footnote  4;  Famous 
Mfg.  Co.  v.  Chicago,  etc.  Ry..  supra,  footnote  7. 

"Xelson  Grain  Co.  v.  Ann  Arbor  RJ^.  (1913)  174  Mich.  80,  140  N.  W.  486; 
St.  Louis,  etc.  Ry  v.  Gilbreath.  supra    footnote  (7). 

"  The  carrier  is  exempted  from  liability  for  not  delivering  without  a  surrender 
of  the  bill  of  lading  by  Uniform  Bills  of  Lading  Act,  §  11. 
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Criminal  Bail  Bonds. — Every  large  city  in  the  United  States  is  troubled 
over  criminal  bail  bonds.  The  latest  evidence  of  disquiet  is  the  hearings  in  People 
V.  John  Doe,  held  during  January,  1921,  before  Magistrate  Simpson  of  the  City 
Magistrates'  Court  of  New  York.*  These  hearings  revealed  a  group  of  respons- 
ible surety  companies  receiving  regularly  two  per  cent  premium  upon  bail  bonds; 
but  radiating  from  some  of  these  a  system  of  agents,  attorney-holders  working  for 
a  commission,  and  satellites  of  the  latter  utterly  beyond  the  control  of  the  com- 
panies. Bonds  were  written  with  no  investigation  of  the  previous  criminal  career 
of  the  accused,*  no  record  made  of  the  collateral  accepted,*  no  investigation  of  the 
owncr.ship  of  the  collateral.*  Magistrate  Simpson's  moral  conviction  seems  well 
founded  that,  though  no  legal  proof  was  made  out,  agents  were  accepting  as  col- 
lateral the  very  jewelry  with  the  larceny  of  which  the  accused  was  charged. 
Some  of  the  best  of  the  surety  companies  were  ignorant  of  these  practices  of  the 
employees  of  their  agents;  several  companies  seem  to  have  winked  at  them; 
in  any  event,  there  was  no  control  or  attempt  to  check  them. '  The  results  have 
been  two-fold :  estimates  indicate  that  perhaps  half  the  bail  bonds  in  New  York 
Cotmty  were  written  by  the  fifteen  agents  of  a  professional  bondsman  who  had 
a  criminal  record,  was  of  little  financial  responsibility;  and  who,  it  was  testified, 
was  ready  to  seize  for  collateral  a  ring  from  the  finger  of  a  woman  seeking  his 
help.  *  Charges  were  flagrantly  extortionate. '  Moreover  it  has  been  possible  in 
New  York,  as  in  Chicago  and  Detroit,  for  a  burglar  on  bail  to  bring  upon  himself 
four  fresh  indictments  during  the  period  pending  trial  for  the  original  offense.* 

This  evidence  reveals  at  once  the  difficult  course  which  any  reform  of  bail 

'  Over  one  thousand  pages  of  testimony  were  contributed  by  officers  of  surety 
companies ;  by  men  holding  underwriting  powers,  but  only  loosely  connected  with 
the  companies;  by  conspicuous  representatives  of  the  class  of  professional  bonds- 
men and  indemnitors;  and  by  victims  of  the  latter.  Magistrate  Simpson's  opinion 
appears  in  64  N.  Y.  L.  J.  1901.  The  testimony  is  on  file  in  the  Office  of  the  Dis- 
trict Attorney  for  New  York  County. 

*  Testimony,  95  et  seq.,  265  et  seq.,  277,  535.  One  bondsman  admitted  that  the 
character  of  the  defendant  was  investigated  in  about  ten  out  of  four  hundred 
cases.    Ibid.,  119. 

'  Testimony,  121,  131,  310  et  seq. 

*  Testimony,  57,  130,  464. 

"  Orders  of  some  companies  not  to  bail  second  offenders  or  hold-up  men  were 
persistently  violated  by  agents.  Testimony,  126,  93 ;  and  hints  from  the  District 
Attorney's  office  that  certain  agents  were  undesirable  did  not  cause  their  powers  to 
be  cancelled.     Testimony,  100;  cf.  277. 

*  Testimony  of  Mr.  and  Mrs.  Gordon,  187  et  seq.  This  man  charged  the  same 
family  $550  "expenses"  for  the  return  of  her  brother,  which  was  effected  by  the 
police  department.  He  did  not  turn  over  to  the  surety  company  the  ring,  which 
was  worth  about  $1500.    The  amount  of  the  bail  was  $1500. 

'  Anna  Stupka,  who  spoke  no  English,  v/as  charged  forty  dollars  by  a  profes- 
sional bondsman  for  a  three  hundred  dollar  bond  for  her  appearance  in  a  Magis- 
trate's Court  the  next  day;  and  then  bail  was  furnished  only  upon  her  husband's 
assigning  a  bank-book  and  signing  an  indemnity  agreement.  Testimony,  375  et  seq. 
Charges  of  five  per  cent  seem  not  to  have  been  unusual.  Ib'd.,  20  et  seq.,  232. 
C)fficers  of  some  suretj'  companies  had  "heard  a  lot  of  talk"  about  "bonuses,"  ibid., 
98,  131,  519;  others  had  "never  asked"  their  agents  about  it,  ibid.,  64;  although 
complaints  brought  to  the  head  office  resulted  in  refunds  of  the  whole  premium, 
ikid.,  2\7,  519. 

*  The  case  of  Frank  Rio,  cited  by  H.  B.  Chamberlin,  The  Chicago  Crime  Com- 
mission (1920)  11  Journ.  Crim.  Law  391-4. 
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bond  procedure  must  steer.  It  must  be  made  easier  for  the  poor,  casual  misde- 
meanant to  avoid  wasting  in  jail,  with  the  resultant  loss  of  earning  power  and 
reputation,  harmful  to  society  and  to  the  individual.  And  it  must  be  made  harder 
for  the  professional  criminal  to  slip  out  with  the  aid  of  the  professional  bondsman 
Md  the  professional  indemnitor.  Moreover,  the  theory  of  the  law  of  criminal  bail 
is  changing. 

The  change  is  reflected  in  the  law  relating  to  the  indemnification  of  the  surety. 
Thus  the  older  cases  stress  the  element  of  personal  suretyship :  the  accused  is  bailed 
into  the  custody  of  his  friends.  Any  factor  is  deemed  illegal  whidi  will  decrease 
their  responsibility  or  relax  their  vigilance.  Upon  this  view,  for  the  surety  to  ac- 
cept property  from  the  accused  is  illegal  ;*  and  in  England  renders  the  surety  liable 
criminally.  "  This  theory  prevents  an  indebitatus  assumpsit  by  the  bail  against  the 
principal;"  and  renders  illegal  an  express  agreement  to  indemnify,  either  by  the 
accused  or  by  a  third  party. " 

Modem  law,  however,  has  materially  modified  the  personal  element  in  bail. 
Thus  by  statute  generally  the  defendant  may  make  a  deposit  of  cash  in  lieu  of 
bail. "  The  courts  have  seized  upon  this  statutory  change  to  emphasize  that 
practically  it  is  the  fear  of  pecuniar>-  loss  alone  to  which  the  state  looks  to  secure 
the  appearance  of  the  accused."  "The  distinction  between  bail  and  suretyship  is 
pretty  nearly  forgotten,"  Mr.  Justice  Holmes  has  said  in  enforcing  an  express 
agreement  by  the  accused  to  indemnify  the  bail."  A  court  with  this  point  of  view 
will  find  no  difficulty  in  enforcing  an  agreement  by  a  third  party ;"  or  in  giving  the 
bail  a  quasi-contractual  action  against  the  principal. "     It  is  to  the  latter  theory  of 

*  Herman  v.  Jeuchner  (1885)  L.  R.  15  Q.  B.  Div.  561;  see  People  v.  Ingersoll 
(N.  Y.  1872)  14  Abb.  Pr.  N.  S.  23;  cf.  Consolidated  Exploration,  etc.  Co.  v.  Mus- 
yrave  [1900]  1  Ch.  i7. 

'*Rex  v.  Porter  (1909)  26  T.  L.  R.  200.  Criticized  adversely  in  (1910) 
23  Harvard  Law  Rev.  560. 

"  United  States  v.  Ryder  (1884)  110  U.  S.  729,  4  Sup.  Ct.  196.  This  conclusion 
is  implicit  in  the  many  cases  holding  that  the  promise  of  a  third  party  to  indemnify 
the  criminal  bail  is  not  collateral  within  the  statute  of  frauds.  Cripps  v.  Hartnoll 
(1863)  4  Best  &  S.  *414;  McCormick  v.  Bo\lan  (1910)  83  Conn.  686,  78  Atl.  335; 
Anderson  v.  S pence  (1880)  72  Ind.  315.  Contra.  Kingsley  v.  Balcome  (N.  Y.  1848) 
4  Barb.  131. 

"^United  States  v.  Simmons  (C.  C.  1891)  47  Fed.  575.  A  distinction  has  been 
made  by  those  who  insist  upon  the  personal  element,  allowing  a  third  party  to 
indemnifv  the  bail,  since  the  state  still  has  two  persons  other  than  the  prisoner  to 
whom  to"  look.  See  (1909)  22  Harvard  Law  Rev.  530;  cf.  People  v.  Ingersoll 
(N.  Y.  1872)  14  Abb.  Pr.  N.  S.  23.  The  distinction  cannot  be  said  to  be  live  under 
the  broad  reasoning  upon  which  the  modem  cases  permit  or  refuse  the  bail 
indemnity. 

"Kv.,  Crim.  Code  (1919)  §§  89-92;  N.  J.,  Comp.  Stat.  (1910)  1828  §  25;  N. 
Y.,  Code  Crim.  Proc.  §586;  S.  Dak.,  Rev.  Code  (1919)  §4600.  In  the  lower 
criminal  courts  only,  for  minor  offenses:  111.,  Ann.  Stat.  (J.  &  A.  1913)  §  3363; 
\\'ash.,  Laws  1919,  c.  76.  This  power  is  generallv  regarded  as  strictly  statutory. 
Smart  v.  Cason  (1869)  50  III.  195;  McNamara  v.  Wallace  (1904)  97  App.  Div.  76, 
89  N.  Y.  Supp.  591.  {semble).  But  see  Moyser  v.  Gray  (1632)  Cro.  Car.  446; 
Pelersdorff,5ai7  (1824)  506. 

"According  to  the  medieval  formula,  the  suretv-  bound  himself  "body  for 
body,  property  for  propert>-."  But  the  rigors  of  this  rule  were  early  abated. 
Esmein,  Historv  of  Continental  Criminal  Procedure  (1913)  67-69. 

"Leary  v.  United  States  (1912)  224  U.  S.  567,  575,  32  Sup.  Ct.  599.  Accord, 
Carr  v.  Davis  (1908)  64  W.  Va.  522,  63  S.  E.  326;  Simpson  v.  Robert  (1866)  35  Ga. 
180. 

"^Molonev  v.  Nelson  ri899)  158  N.  Y.  351,  53  N.  E.  31,  affirming  (18%)  12  App. 
Div.  545,  42  N.  Y.  Supp.  418;  Western  Suretx  Co.  v.  Kelley  (1911)  27  S.  Dak.  465, 
131  N.  W.  808;  Stez'ens  v.  Hay  (1871)  61  111.  399. 

^'Badolato  v.  Molinari  (1919)  106  Misc.  342,  174  N.  Y.  Supp.  512;  Brandt, 
Suretyship  (3rd  ed.  1905)  §610.  To  the  same  effect  but  not  well  considered:  Fagin 
v.  Goggin  (1879)  12  R.  I.  398;  Reynolds  v.  Harral  (S.  C.  1847)  2  Strobh.  L.  87. 
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bail  that  the  New  York  court  has  adhered ;  Magistrate  Simpson  hints  that  since 
it  is  statutory  in  origin,  the  Legislature  may  have  the  key  to  reform  in  causing 
our  statutes  to  conform  to  the  older  theory.  But  such  a  process  would  overlook 
the  altered  social  conditions  which  have  made  bail  impersonal ;  these  cannot  be 
changed  back  by  legislation. 

A  study  of  the  evidence  in  the  inquiry,  in  the  light  of  this  background,  shows 
that  the  canker  is  the  professional  bondsman.  How  can  he  be  eradicated  ?  Those  in 
touch  with  the  situation  do  not  think  that  a  licetising  system  would  be  advisable." 
One  of  Magistrate  Simpson's  suggestions,  a  philanthropic  fund,  might  help  the 
most  unfortunate;  but  can  hardly  be  deemed  a  cure.  The  sphere  of  the  surety 
companies  must  also  be  considered.  By  statute  Michigan  forbids  corporate  surety- 
ship upon  criminal  bail  bonds."  This  attitude  may  reflect  a  fear  of  the  lack  of 
personal  responsibility  in  the  large  corporation  which  may  more  readily  pay  a 
forfeiture  than  pursue  a  defaulting  defendant.  But  this  danger,  the  hearings  show, 
is  not  nearly  so  grave  as  the  lack  of  direct  contact  between  the  accused  and  the 
corporate  organization.  The  companies'  lack  of  control  of  their  agents  opens  the 
door  to  the  professional  bondsman. 

On  the  other  hand,  the  withdrawal  of  the  surety  companies  from  the  busi- 
ness would  leave  the  field  open  for  the  bond  shark ;  and  Magistrate  Simpson  cor- 
rectly urges  against  such  action.  To  secure  the  needed  control  the  Magistrate  ad- 
vises a  statutory  limit  of  two  per  cent  premium  for  the  surety  company;  and  a 
law  that  a  total  charge  of  more  than  three  per  cent  shall  be  prima  facie  excessive 
and  illegal.  **  This  leaves  no  profit  for  the  bondsman  who  is  working  on  com- 
mission;"  but  it  seems  sufficient  return  to  enable  the  company  to  continue  the 
business. 

The  qualifications  for  bail  in  the  New  York  Code  arc  in  the  language  of  the 
common  law :  the  surety  must  be  a  resident,  householder  and  freeholder,  and 
worth  the  amount  of  the  bond.  ^  It  is  not  at  all  clear  that  this  necessitates  putting 
up  realty  as  bail ;  but  the  provision  is  in  practice  so  construed.  Since  the  accused, 
in  lieu  of  a  surety,  may  put  up  cash  or  Liberty  bonds  in  any  event,  perhaps  the  strict 
construction  is  a  safer  one:  and  it  is  Magistrate  Simpson's  suggestion  that  the 
professional  bondsman's  path  be  made  harder  "  by  making  a  bail  bond  a  lien  upon 

"  Magistrate  Simpson's  constitutional  doubts  do  not  appear  valid :  the  bonds- 
man seems  sufficiently  connected  with  the  administration  of  justice  to  warrant 
regulation.  The  provisions  should,  of  course,  apply  only  to  those  writing  more 
than,  say  three  bonds  a  month. 

"Mich.,  Comp.  Stat.  (1915)  §9219.  Practically  all  states  permit  it.  111.,  Ann. 
Stat.  (J.  &  A.  1913)  §  2536;  Mo.  Rev.  Stat.  (1919)  §§  1002-4;  N.  J.,  Comp.  Stat. 
(1910)  2856  §  46;  N.  Y.,  Insurance  Law  §§  181-3,  but  no  single  risk  is  to  be  more 
than  ten  per  cent  of  the  capital  and  surplus  of  the  company,  under  Insurance  Law 
§  24.  Industrial,  etc.  Trust,  Ltd.  v.  Tod  (1900)  56  App.  Div.  39,  67  N.  Y.  Supp. 
.^62.  It  was  indicated  in  the  Tod  case  that  the  value  of  collateral  might  be  deducted 
in  calculating  the  risk ;  but  the  Attorney  General  has  advised  that  State  Depart- 
ments may  not  undertake  this  calculation.  (N.  Y.  1914)  Op.  Att.  Gen.  202. 

"  The  total  amoxuit  paid  and  the  persons  to  whom  paid  are  to  be  endorsed  upon 
the  bond.  The  best  surety  companies  provide  for  such  a  statement  in  their  forms : 
the  applicant  "certifies  that  he  has  paid  a  service  fee  for  personal  benefit  of  the 
re'presentative  of  the  Company,  such  fee  being  $ ." 

"  Testimony,  30  et  seq.,  upon  the  confession  of  one  such  bondsman. 

*''  N.  Y.  Code  Crim.  Proc.  §  569.  Notice  must  be  given  in  certain  cases  of  the 
"real  or  personal  property  of  the  surety,"  §  571.  Other  tests  are  '".  .  .  residents 
.  .  .  worth  ...  the  sum,"  Mo.,  Rev.  Stat.  (1919)  §3920;  "Each  of  the  bail 
shall  be  worth  the  amount  of  the  bail,"  111.,  Ann.  Stat.  (J.  &  A.  1913)  §  3995. 
'■     .     .     .     any  competent  person  who  may  reside  in  this   state,  whether  the   real 

estate  owned  by  such  surety  be  located  in  the  county "  N.  J.,  Comp.  Stat. 

(1910)   1828,  §  25.     See  PetersdorfT,  Bail  (1824)  505. 

"  In  Chicago  a  professional  bondsman  had  property  scheduled,  giving  him  a 
credit  with  the  state  of  $3375.     Over  a  hundred  thousand  dollars  of   live  bonds 
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the  realty  from  the  time  of  acknowledgment,  as  is  the  law  in  some  states  at 
present. " 

Statutes  generally  prohibit  an  attorney  from  going  bail  for  his  client."  The 
hearings  reveal  that  it  has  been  to  some  extent  the  practice  for  surety  com- 
panies to  require  or  permit  attorneys  to  indemnify  them.  This  seems  but  an  in- 
direct way  of  avoiding  the  purpose  of  the  statute,  and  should  be  rendered  impos- 
sible, so  long  as  the  statute  remains  in  force. " 

So  long  as  revision  of  the  law  of  bail  is  contemplated,  there  is  another  re- 
form which  may  well  be  considered,  although  it  was  not  agitated  at  the  hearings. 
This  is  the  prohibition  of  admission  to  bail  after  conviction,  especially  of  a 
felony,  and  pending  appeal.  Kentucky  appears  to  be  the  only  state  expressly  for- 
bidding it ; "  although  it  is  noteworthy  that  the  constitutions  of  ten  states  posit 
the  right  to  bail  only  "before  conviction."*  Should  not  the  presumption  of  in- 
nocence which  is  the  foundation  of  the  right  to  bail  be  overcome  by  a  conviction?" 

Legislative  reform  cannot  alone  cure  the  evils  of  the  bail  bond  situation.  Con- 
stant vigilance  of  the  officers  charged  with  the  control  of  bail  must  be  assured ; 
the  magistrate  must  inquire  into  the  collateral  if  the  bondsman  will  not;  the 
district  attorney  must  be  firm  to  enforce  forfeitures."  And,  chief  of  all,  persons 
accused  of  crime  must  be  brought  to  trial  more  speedily.  It  is  here  that  the 
greatest  room  for  reform  lies :  with  a  more  efficient  administration  of  the  crim- 
inal law,  the  professional  bondsman  will  disappear.** 

were  outstanding  in  his  name  at  once,  despite  an  unpaid  forfeiture  of  $3500 
which  should  have  wiped  out  his  credit.  During  the  following  six  months  he  was 
surety  upon  $269,500  of  bonds.  H.  B.  Chamberlin,  The  Chicago  Crime  Commission 
(1920)  11  Journ.  Crim.  Law  391.    See  Editorial  (1916)  53  Nat.  Corp.  Rep.  557. 

"N.  J.,  Comp.  Stat.  (1910)  1828  §  25;  State  v.  Stout  (1830)  11  N.  J.  L.  *362, 
366,  369.  In  Illinois,  cf.  footnote  23,  the  lien  does  not  attach  till  the  bond  is  re- 
<iuced  to  judgment  or  execution  is  awarded.    McKee  v.  Brown  (1867)  43  111.  130. 

"111.,  Ann.  Stat.  (J.  &  A.  1913)  §8633  (nullifying  the  decision  in  Jack  v. 
People  (1857)  19  111.  57;  Ky.,  Crim.  Code  (1919)  §80;  Mich.,  Comp.  Stat.  (1915) 
§12080;  Mo.,  Rev.  Stat.  (1919)  §998;  N.  Y.,  Gen.  Rules  Practice  V.  The  attor- 
ney has  been  said  to  be  competent  bail  at  common  law,  Petersdorff,  Bail  (1824) 
506;  but  see  Regina  v.  Scot>t  Jervis,  The  Times,  Nov.  20,  1876;  and  cf.  Capon  v. 
Dillamore  (1824)  1  Bing.  423. 

^  Indemnity  by  the  attorney  was  bad  at  common  law.  Capon  v.  Dillamore 
(1824)  1  Bing.  423. 

"  Ky.,  Crim.  Code  (1919)   §75.     The  English  practice  is  strongly  to  the  same 
<flFect,  Bail  (1914)   78  Just.  Peace  447.     Cf.  Bennett  v.  People  (1880)  94  111.  581; 
United  States  v.  St.  John  (C.  C.  A.  1918)  254  Fed.  794. 

»Ark.,  II  §  8;  Conn.,  I  §  14;  Iowa,  I  §  12;  Me.,  I  §  10;  Mich.,  II  §  14;  Minn., 
1  §7;  Miss.,  Ill  §29;  N.  J.,  I  §  10;  S.  C,  I  §  20;  Wis.  I  §8. 

^Garofalo  condemns  it  as  contrary  to  reason.  Criminology  (1914)  345.     See  R. 
W.  Millar,  Moderization  of  Criminal  Procedure   (1920)   11  Journ.  Crim.  Law  366. 
"  In  Chicago  in  1919,  426  bonds  were  forfeited,  amounting  to  over  $1,400,(XX). 
•Of  this  amount  only  $20,000  was  collected.     11  Journ.  Crim.  Law  392. 

"  On  Detroit's  experience,  see  H.  Harley,  Detroit's  New  Model  Criminal  Court 
(1920)  11  Journ.  Crim.  Law  404.  On  the  night  court  as  a  factor  in  reducing  the 
"bail  bond  evil,  see  M.  E.  Paddon,  Inferior  Criminal  Courts  of  New  York  City 
(1920)  11  Journ^  Crim.  Law  11. 

Out  of  the  5,902  bail  bonds  taken  in  the  City  Magistrates'  Courts  in  New  York 
during  the  last  six  months  of  1920,  approximately  forty  per  cent  were  furnished  by 
surety  companies,  sixty  per  cent  by  individual  bondsmen.  Of  these,  twenty-one  per 
cent  were  taken  for  appearance  after  first  hearing,  sixty-one  per  cent  to  answer 
trial  in  misdemeanor  and  felony  cases.  Information  kindly  supplied  by  the  Statisti- 
'Cal  Bureau  of  the  Magistrates'  Courts. 
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Admiralty — MARiTiAfK  Tort — Statk  Wroncki'l  Death  Act. — A  statute  of  Maine, 
Rev.  Stat.  (1916)  c.  92  §§  9,  10,  created  a  right  of  recovery  for  a  death  resulting 
from  an  "act,  neglect  or  default  .  .  .  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  .  .  ."  The  libelant  brings 
a  libel  in  personam  for  the  death  due  to  negligence  of  his  intestate  while  employed  on 
a  steamship  in  Portland  Harbor.  Held,  the  state  statute  creates  a  maritime  right 
enforceable  in  the  federal  admiralty  court.  Earles  v.  Howard  (D.  C.  D.  Me.  1920) 
268  Fed.  94. 

This  case  throws  into  sharp  relief  the  distinction  brought  about  by  the  decision  in 
Knickerbocker  Ice  Co.  v.  Stewart  (1920)  40  Sup.  Ct.  438;  see  (1920)  20  Columbia 
Law  Rev.  685.  The  representative  of  a  maritime  worker  killed  by  negligence  may 
recover  in  admiralty  under  a  State  Wrongful  Death  Act.  Sherlock  v.  Ailing,  Admin. 
(1876)  93  U.  S.  99.  But  under  the  Stewart  case,  the  representative  of  a  maritime 
worker  killed  by  accidental  means  may  not  recover  in  admiralty  under  a  State 
Workmen's  Compensation  Law.  The  Supreme  Court  reached  this  result  originally 
upon  the  procedural  ground  that  a  Compensation  Law  was  not  a  "common 
law  remedy,  where  the  common  law  is  competent  to  give  it,"  such  as  to  be 
saved  to  suitors  in  admiralty  by  the  Judicial  Code  §§  24,  256.  Southern  Pacific  Co. 
v.  Jensen  (1917)  244  U.  S.  205,  ^7  Sup.  Ct.  524;  see  (1917)  17  Columbia  Law  Rev. 
703.  An  attempt  to  overcome  this  decision  by  legislation,  (1917)  40  Stat.  395,  U.  S. 
Comp.  Stat.  (1919)  §§  991,  1233,  was  declared  unconstitutional  in  the  Stewart 
case,  chiefly  because  it  destroyed  the  uniformity  of  maritime  law  contemplated  by 
the  grant  of  power  in  the  Constitution.  The  established  line  of  cases  which  the 
present  decision  follows  is  treated  on  the  other  hand,  as  falling  within  the  "saving 
clause,"  although  the  Wrongful  Death  Acts  were  not  known  to  the  common  law. 
The  City  of  Norwalk  (D.  C.  1893)  55  Fed.  98;  see  The  Hamilton  (1907)  207 
U.  S.  398,  28  Sup.  Ct.  133.  But  the  artificiality  of  the  distinction  is  measured 
by  the  inequity  of  the  result. 

Bills  and  Notes — Conditional  Delivery — Parol  Evidence. — The  plaintiff,  payee 
of  a  note,  sues  the  defendant  indorser.  The  note  was  given  in  renewal  of  a  note 
executed  by  the  X  Co.  and  signed  by  the  defendant  and  other  stockholders  as  ir- 
regular indorsers.  The  defendant  contended,  inter  alia:  (1)  that  the  note  was  de- 
livered to  the  plaintiff  but  was  not  to  become  binding  unless  and  until  the  plain- 
tiff procured  W  to  indorse  it;  (2)  that  the  note  was  not  to  become  binding  unless 
and  until  the  plaintiff  himself  indorsed  it.  Held,  for  the  plaintiff  on  a  directed 
verdict.     Tross  v.  Bills'  Ex'x  (Ky.  1920)  224  S.  W.  660. 

The  decision  of  the  court  rests  upon  the  sole  ground  that  the  answer  discloses 
no  defense  for  the  reason  that  evidence  to  support  it  is  inadmissible  under  the  parol 
evidence  rule.  But  extrinsic  evidence  may  always  be  introduced  in  an  action  be- 
tween the  immediate  parties  to  show  that  no  obligation  ever  arose,  Niblock  v. 
Sprague  (1911)  200  N.  Y.  390,  93  N.  E.  1105;  or  that  the  obligation  has  been  dis- 
charged, N.  L  L.  §§  119,  120.  Such  evidence  is  not  excluded  since  the  parol  evi- 
dence rule  applies  only  where  there  is  a  valid  subsisting  obligation.  While  it  is 
true  that  the  second  defense  annexes  a  rather  absurd  condition  to  the  inception  of 
an  obligation,  for  the  plaintiff  could  never  become  obligated  to  himself,  such  a  con- 
dition, like  any  other  condition  precedent,  in  form  is  effective  and  must  be  com- 
plied with.     Cf.  De  Sonora  v.  Casualty  Co.   (1904)   124  Iowa  576,  100  N.  W.  532. 
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The  law  is  well  settled  that  the  parol  evidence  rule  is  not  violated  by  evidence 
supporting  the  defendant's  contentions.  The  decision  in  the  instant  case  is  clearly 
wrong.  N.  I.  L.  §  16;  Seattle  National  Bank  v.  Becker  (1913)  74  Wash.  431, 
133  Pac.  613;  Niblock  v.  Sprague,  supra;  contra,  Clanin  v.  Esterly  Harvesting  Mach. 
Co.  (1889)  118  Ind.  372,  21  X.  E.  35. 

Bills  and  Notes — Power  of  Remitter  to  Indorse  In  Name  of  Fictitious  Payee. — 
Vhe  purchasing  remitter  of  a  draft  which  the  drawer-drawee  did  not  know  to  be 
payable  to  the  order  of  a  fictitious  person,  indorsed  in  the  name  of  the  fictitious 
payee,  and  delivered  the  draft  to  the  defendant,  a  bona  fide  purchaser.  Upon  dis- 
covering that  the  remitter  had  paid  witli  worthless  checks,  the  drawer-drawee  sued 
to  recover  the  amount  of  the  draft  which  was  paid  the  defendant.  Held,  for  the 
plaintiff.   American  Exp.  Co.  v.  People's  Sav.  Bk.  (Iowa  1921)  181  N.  W.  701. 

Under  the  Negotiable  Instruments  Law  an  instrument  payable  to  the  order  of 
a  fictitious  person  is  not  payable  to  bearer  when  the  drawer  does  not  know  of  the 
fictitious  character  of  the  payee.  N.  I.  L.  §9;  see  Seaboard  Nat.  Bk.  v.  Bank  of 
America  (1908)  193  N.  Y.  26,  35.  85  N.  E.  829;  Boles  v.  Harding  (1909)  201  Mass. 
103,  107,  87  N.  E.  481.  Not  being  a  bearer  instrument,  indorsement  is  necessary  for 
its  negotiation.  N.  I.  L.  §  30.  The  signing  of  a  fictitious  name  with  intent  to  de- 
fraud is  forgery-.  Harmon  v.  Old  Detroit  Nat.  Bk.  (1908)  153  Mich.  7i,  116  N.  W. 
617.  Title  to  an  instrument  cannot  be  acquired  through  an  unauthorized  indorse- 
ment. N.  I.  L.  §23;  Standard  Steam  Spec.  Co.  v.  Corn  Ex.  Bk.  (1917)  220  N.  Y 
478,  116  N.  E.  386.  The  only  method  of  reaching  a  different  conclusion  is  to  con- 
ceive that  the  remitter  assumed  the  fictitious  name  for  the  purposes  of  the  transac- 
tion. It  may  be  urged  that  this  would  lead  to  a  more  equitable  result  since  the 
remitter  is  the  real  party  in  interest.  He  can  sue  the  drawer  on  the  draft,  and  can 
assign  his  claim  as  a  common  law  chose  in  action.  See  (1920)  20  Colu.mbia  Law 
Rev.  755.  The  identity  of  the  payee  is  immaterial  to  the  drawer.  He  intended  the 
instrument  to  be  transferred  by  the  remitter  free  of  prior  equities,  and  the  way 
to  effectuate  this  intention  is  to  give  the  remitter  a  power  to  negotiate  by  indorsing 
in  the  fictitious  name. 

Bills  and  Notes — St.\tutes — Holder  in  Due  Course. — A  statute,  Utah,  Comp. 
Laws  (1917)  §947,  provided  that  "Everj-  contract  .  .  .  entered  into  [by  a 
foreign  corporation  failing  to  comply  with  certain  statutory  requirements]  shall  be 
wholly  void  on  behalf  of  such  corporation  and  its  assignees  and  ever>-  person 
deriving  any  interest  or  title  therefrom  .  .  ."  The  defendant  executed  and 
delivered  a  negotiable  promissory  note  endorsed  in  blank  to  such  a  corporation, 
which  transferred  it  by  indorsement  to  the  plaintiff,  a  holder  in  due  course.  Held, 
the  maker  was  not  liable.  First  Natl.  Bank  of  Price  v.  Parker  (Utah  1920)  194  Pac. 
661. 

Under  the  Uniform  Negotiable  Instruments  Law,  §§  57  and  60,  a  holder  in 
due  course  may  recover  irrespective  of  whether  or  not  the  payee  may  sue  upon  the 
note.  First  Natl.  Bank.  v.  Utterback  (1917)  177  Ky.  76,  197  S.  W.  534;  Edit'ards  v. 
Hambly  Fruit  Co.  (1915)  133  Tenn.  142,  180  S.  W.  163;  McMann  v.  Walker  (1903) 
31  Colo.  261,  72  Pac.  1055.  Similarly,  under  a  statute  providing  that  contracts  are 
void  on  behalf  of  any  foreign  corporation  failing  to  register,  and  also  on  behalf 
of  its  assignees,  a  note  is  valid  in  the  hands  of  an  innocent  indorsee  for  value. 
Commercial  Nail.  Bank  v.  Bank  of  Jordan  (1916)  71  Fla.  566,  71  So.  760;  Natl.  Bank 
of  Commerce  v.  Pick  (1904)  13  N.  Dak.  74,  99  N.  W.  63.  Even  where  a  statute  pro- 
vided that  all  contracts  with  such  a  corporation  should  be  null  and  void,  the  court 
pro  tanto  nullified  it  by  holding  the  maker  liable  to  a  holder  in  due  course.  Citizens 
Natl.  Bank.  v.  Buckheit  (1916)  14  Ala.  App.  511,  71  So.  82;  but  see  Jones  v.  Martin 
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(1917)  15  Ala.  App.  675,  678,  74  So.  761  (dictum  purporting  to  overrule  Citizens 
Natl.  Bank  v.  Buckheit,  supra).  The  object  of  requiring  registration  of  foreign  cor- 
porations seems  to  be  adequately  accomplished  by  penalizing  the  corporation  and 
its  indorsees  with  notice.  Cf.  Finseth  v.  Scherer  (1917)  138  Minn.  355,  165  N.  W. 
124.  Hence,  in  construing  doubtful  statutes,  the  holder  in  due  course  should  be 
favored.  But  in  the  instant  case  the  result  is  sound,  for  the  statute  there  expressly 
negatives  the  existence  of  any  rights  in  the  plaintiiT,  despite  the  fact  that  he  is  a 
holder  in  due  course. 

Carriers — Limitation  of  Liahility. — Goods  were  shipped  by  the  plaintiff's  as- 
signor from  Japan  to  New  York  under  a  through  ocean  bill  of  lading  which 
limited  liability  to  a  stated  value.  The  goods  were  destroyed  in  transit  over  the 
defendant's  line,  while  in  its  custody.  To  the  claim  for  full  value,  the  defendant 
interposed  the  stipulation  in  the  bill  of  lading  limiting  liability.  Held,  for  the  plain- 
tiff.    Union  Pacific  Ry.  v.  Burke  (1921)  41  Sup.  Ct.  283. 

The  carrier  from  Japan  to  San  Francisco,  under  the  ocean  bill,  was  not  sub- 
ject to  the  act  to  regulate  commerce.  Pacific  Mail  etc.  Co.  v.  Western  Pacific  Ry. 
(C.  C.  A.  1918)  251  Fed.  218;  see  Armour  Packing  Co.  v.  United  States  (1908) 
209  U.  S.  56,  77,  78,  28  Sup.  Ct.  428.  But  rule  9A  in  the  schedules  of  the  defendant 
railroad,  filed  with  the  Interstate  Commerce  Commission,  required  application  of 
the  provisions  in  its  uniform  bill  of  lading  to  the  transportation  after  reaching  port 
in  the  United  States.  See  (1906)  34  Stat.  587,  §6,  U.  S.  Comp.  Stat.  (1916) 
§§  8569,  8597;  Southern  Ry.  v.  Prescott  (1916)  240  U.  S.  632,  638,  36  Sup.  Ct.  469. 
These  provisons,  in  conformity  with  prior  decisions,  permit  the  carrier  to  limit  its 
liability  to  a  valuation  declared  by  the  contract  of  shipment — fairly  made — to  which 
an  alternative  valuation  rate  is  applied.  Pierce  Co.  v.  IVells  Fargo  &  Co.  (1914) 
236  U.  S.  278,  35  Sup.  Ct.  351;  Great  Northern  Ry.  v.  O'Connor  (1914)  232  U.  S. 
508,  34  Sup.  Ct.  380;  cf.  (1916)  39  Stat.  441,  U.  S.  Comp.  Stat.  (1916)  §  8604a.  The 
defendant  was  under  an  imperative  duty  to  file  tariffs  with  the  Commission.  See 
(1906)  34  Stat.  587,  §6,  U.  S.  Comp.  Stat.  (1916)  §8569;  American  Sugar  etc.  Co. 
V.  Delaivare  etc.  Ry.  (C.  C.  A.  1913)  207  Fed.  738.  Rates  and  fares  so  filed  could 
be  the  only  lawful  charge.  Louisville  etc.  Ry.  v.  Maxxvell  (1915)  237  U.  S.  94,  35 
Sup.  Ct.  494;  see  Dayton  etc.  Co.  v.  Cincinnati  etc.  Ry.  (1915)  239  U.  S.  446,  451, 
36  Sup.  Ct.  137.  Therefore  the  defendant,  having  filed  but  one  rate,  could  not  law- 
fully offer  an  alternative  and  was  correctly  held  unable  to  limit  its  liability. 

CONSTITUTIONAI,  Law — IMPAIRMENT  OF  CoNTR^VCTS — EXEMPTION   FrOM   EXECUTION. — 

A  Louisiana  statute  exempted  from  debts  of  the  assured  the  avails  of  life  insurance 
payable  to  his  estate.  Held,  Mr.  Justice  Clarke  dissenting,  that  the  statute,  so  far 
as  it  applied  to  existing  obligations,  was  unconstitutional.  Bank  of  Minden  v. 
Clement  (U.  S.  Oct.  T.  1920)  No.  238. 

The  conventional  formulae  applied  to  problems  under  the  contract  clause 
(U.  S.  Const.  Art.  I,  §  10)  are  characteristically  and  conveniently  elastic.  See 
Von  Hoffman  v.  City  of  Quincy  (U.  S.  1866)  4  Wall.  535,  553;  Penniman's  Case 
(1880)  103  U.  S.  714,  720.  Philosophically,  a  legal  obligation  seems  unimpaired  so 
long  as  a  coextensive  judgment  be  obtainable.  But  the  Supreme  Court,  with  ad- 
mirable pragmatism,  take  "impairment  of  the  obligation"  in  the  constitutional 
sense,  to  mean  material  impairment  in  value  of  the  obligation.  See  Von  Hoffman 
V.  City  of  Quincy,  supra,  553,  555;  Edwards  v.  Kearzey  (1877)  96  U.  S.  595,  607. 
However,  factual  impairment  is  permitted  under  a  proper  exercise  of  the  police 
power,  the  doctrine  being  that  persons  contract  subject  thereto.  Douglas  v.  Ken- 
tucky (1897)  168  U.  S.  488,  18  Sup.  Ct.  199;  Marcus  Brown  Holding  Co.,  Inc.  v. 
Feldman  (U.  S.  Sup.  Ct.  1921)  65  N.  Y.  L.  J.  293;  but  cf.  Detroit  v.  Detroit  etc.  St. 
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Ry.  (1902)  184  U.  S.  368,  22  Sup.  Ct.  410.  The  same  is  true  of  the  power  of  eminent 
domain.  Pennsylvania  Hospital  v.  Philadelphia  (1917)  245  U.  S.  20,  38  Sup.  Ct. 
35.  Virtually  the  same  result  obtains  by  construing  "strictissimi  juris"  existing 
statutory  exemptions  from  taxation.  Vicksburg  etc.  R.  R.  v.  Dennis  (1886)  116  U. 
S.  665,  668,  6  Sup.  Ct.  625.  Also,  where  retrospective  state  legislation  is  felt  not 
substantially  thus  to  affect  contracts,  it  is  upheld.  Penniman's  Case,  supra; 
Tennessee  v.  Sneed  (1877)  96  U.  S.  69.  The  statute  in  the  instant  case  would  im- 
mediately lower  the  commercial  value  of  existing  unsecured  obligations  of  debtors 
who  had  converted  and  who  could  further  convert  assets  into  insurance,  thereby 
benefiting  their  estates  at  the  expense  of  existing  creditors.  A  decision  that  goes 
even  further  than  the  instant  case  is  Edwards  v.  Kearzey,  supra,  (retrospective 
increase  of  Homestead  exemption),  where  the  statutor\'  exemption  was  limited. 
For  other  analogies  see  Branson  v.  Kinzie  (U.  S.  1843)  1  How.  311;  Seibert  v. 
Lewis  (1887)  122  U.  S.  284,  7  Sup.  Ct.  1191.  Finally,  the  social  policy  underlying 
the  present  statute  is  in  the  main  preserved,  for  it  is  valid  prospectively.  See 
Ogdcn  v.  Saunders  (U.  S.  1827)  12  Wheat.  213.  262;  H olden  v.  Stratton  (1905)  198 
U.  S.  202,  25  Sup.  Ct.  656,  (semble). 

CoNTR.\crs — Offer  and  Acceptance  Crossing  in  the  Mail. — In  a  series  of  com- 
munications by  mail  between  the  plaintiff  and  the  defendant,  all  the  terms  of  a  con- 
tract for  the  sale  of  goods,  except  the  time  of  payment,  had  been  definitely  agreed 
upon.  The  plaintiff  had  already  proposed  a  time  of  paj-ment  in  one  letter  which 
the  defendant  had  not  received  when  the  latter  mailed  an  identical  proposal.  In  an 
action  for  breach  of  contract,  held,  for  the  plaintiff.  Asinof  v.  Freudenthal  (App. 
Div.  1st  Dept.  1921)  186  N.  Y.  Supp.  383. 

It  is  generally  conceived  that  a  proposal  to  be  an  offer  must  be  communicated. 
Ashley,  Contracts  (1911)  13;  1  Williston,  Contracts  (1920)  %i2;  Broadnax  v. 
Ledbetter  (1907)  100  Tex.  375,  99  S.  W.  1111 ;  see  Kleinhans  v.  Jones  (C.  C.  A.  1895) 
68  Fed.  742.  Thus  it  has  been  held  that  where  two  letters,  each  containing  an  offer 
identical  in  terms,  cross  each  other,  there  can  be  no  contract.  James  v.  Marion 
Fruit  Jar  Co.  (1897)  69  Mo.  App.  207;  see  Tinn  v.  Hoffman  &  Co.  (1873)  29  L. 
T.  R.  (n.  s.)  271,  275.  The  decision  in  the  instant  case  would,  therefore,  be  clearly 
wrong  on  principle.  But  in  the  formation  of  bilateral  contracts  by  correspondence, 
it  seems  that,  as  a  practical  matter,  expressions  of  consent  by  both  parties  which  are 
not  an  offer  and  acceptance  should  be  sufficient  to  create  contractual  obligations. 
See  26  Yale  Law  Jour.  169,  182.  In  the  instant  case,  the  parties  by  their  expressions 
had  assented  to  the  same  thing  in  the  same  sense.  There  had  been  in  fact,  a  per- 
fect meeting  of  the  minds  as  expressed  by  the  writings.  Therefore,  on  grounds  of 
policy,  if  not  on  principle,  the  defendant  was  properly  held  liable. 

Contracts — Restraint  of  Trade — Employer  and  Employee. — The  defendant 
upon  entering  the  plaintiff's  employ  as  a  tailor  agreed  that  he  would  not  at  any 
time  thereafter  ".  .  .  be  in  any  way  directlj'  or  indirectly  concerned  in  .  .  .  the 
trade  or  business  of  a  tailor,  dressmaker,  general  draper,  .  .  .  within  a  radius 
of  ten  miles  of  the  employer's  place  of  business  .  .  ."  The  defendant,  after 
leaving  the  plaintiff's  service,  broke  the  agreement.  The  plaintiff  seeks  to  have  him 
enjoined.  Held,  for  the  defendant.  Atwood  v.  Lamont  (Ct.  of  Appeal  1920)  124 
L.  T.  R.  108. 

This  case  involves  the  reconciliation  of  conflicting  policies:  freedom  of  contract, 
on  the  one  hand,  and  freedom  of  trade  and  the  interest  of  the  state  in  utilizing  men's 
talents,  on  the  other.  See  Mason  v.  Provident  etc.  Co.,  Ltd.  [1913]  A.  C.  724, 
738.  At  early  common  law  any  agreement  in  restraint  of  trade  was  void.  Anony- 
mous (1415)   Y.  B.  2  Henry  V.   f.  5,  pi.  26;  Anonymous   (1586)    Moore  [K.  B.] 
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242.  This  rule  was  definitely  changed  in  the  early  eighteenth  century  when  the 
English  courts  held  that  a  contract  in  partial  restraint  of  trade  was  valid  when 
reasonable.  Mitchel  v.  Reynolds  (1711)  1  P.  Wms.  181.  To  be  reasonable  the 
promisee  must  have  an  economic  interest  in  the  restraint  sought.  See  Hubbard  v. 
Miller  (1873)  27  Mich.  15,  20.  Apart  from  this,  the  courts  adopted  rather  rigid 
rules  as  to  what  were  reasonable  restrictions.  A  restriction,  unlimited  in  time  and 
space,  was  void  as  unreasonable.  Alger  v.  Thacher  (1837)  36  Mass.  51 ;  see  Chappel 
V.  Brockzvay  (N.  Y.  1839)  21  Wend.  157,  159.  Likewise  if  unlimited  in  space.  Wiley 
V.  l^aumgardiier  (1884)  97  Ind.  66.  Where  limited  in  space  though  not  in  time,  it  was 
valid.  Cook  v.  Johnson  (1879)  47  Conn.  175;  Hubbard  v.  Miller,  supra.  In  modern 
times  new  tests  have  been  adopted.  The  House  of  Lords  definitely  abandoned 
the  old  tests  and  enforced  a  restriction  unlimited  in  space.  Nordenfelt  v.  Norden- 
felt  [1894]  A.  C.  535.  In  this  country  the  courts  are  also  abandoning  the  old  tests 
and  often  hold  general  restrictions  reasonable.  Carter  v.  Ailing  (C.  C.  1890)  43 
Fed.  208;  cf.  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473,  13  N.  E.  419. 
Modern  courts  also  distinguish  between  promises  of  a  vendor  selling  his  business 
and  those  g^iven  by  employee  to  employer.  Such  a  distinction  was  intimated  in 
Nordenfelt  v.  Nordenfelt,  supra,  566,  and  definitely  laid  down  in  Mason  v.  Provi- 
dent etc.  Co..  Ltd.,  supra,  and  in  Morris,  Ltd.  v.  Saxelby  (1916)  114  L.  T.  R.  618. 
The  courts  are  more  reluctant  to  uphold  the  contract  between  employer  and 
employee.  See  Mason  v.  Provident  etc.  Co.,  Ltd.,  supra,  738.  The  employer  must 
show  that  the  restrictions  are  reasonably  necessary  for  the  protection  of  his  trade 
secrets  and  are  not  merely  to  prevent  competition.  See  Morris,  Ltd.  v.  Saxelby, 
supra.  620.  The  modern  tests  in  this  country  are  very  similar.  The  vendor-ven- 
dee cases,  and  employer-employee  cases  are  distinguished.  See  Kinney  v.  Scar- 
borough Co.  (1912)  138  Ga.  77,  81,  82,  74  S.  E.  772;  Freudenthal  v.  Espey  (1909) 
45  Col.  488,  503,  504,  102  Pac.  280.  Where  the  restriction  is  for  a  period  coextensive 
with  that  of  the  employment  it  is  reasonable.  See  Harrison  v.  Glucose  etc.  Co. 
(C.  C.  A.  1902)  116  Fed.  304,  309.  If  it  extends  beyond  that  it  will  be  enforced 
when  the  restraint  is  for  the  protection  of  trade  secrets.  Magnolia  Metal  Co.  v. 
Price  (1901)  65  App.  Div.  276,  72  N.  Y.  Supp.  792;  Harrison  v.  Glucose  etc.  Co., 
supra;  Carter  v.  Ailing,  supra;  Freudenthal  v.  Espey,  supra.  The  reasonableness* 
of  restrictions  in  employer-employee  contracts  may  be  tested  by  the  following  rules : 
(1)  Whether  the  restrictions  are  general  or  not  is  of  itself  immaterial;  (2)  re- 
strictions not  lasting  beyond  the  period  of  employment  are  reasonable;  (3)  if  they 
extend  beyond  that  period  and  have  as  a  purpose  the  protection  of  trade  3ecrets> 
they  are  reasonable. 

Copyrights — Rights  of  Co-Authors  One  of  Whom  Has  Obtained  a  Copyright. — 
The  plaintiff  contracted  with  a  theatrical  firm  to  complete  her  scenario,  and  they 
later  contracted  with  the  defendants  for  assistance.  When  completed,  one  of  the 
defendants  copyrighted  the  opera  and  denied  the  plaintiff  any  share  in  the  royalties. 
The  plaintiflF  seeks  to  have  the  copyright  held  in  trust  to  the  extent  of  her  rights 
as  co-author,  and  prays  an  accounting.  Held,  for  the  plaintiff.  Maurel  v.  Smith 
(C.  C.  2nd  Cir.  1921)  64  N.  Y.  L.  J.  1535. 

The  plaintiff  and  the  defendants  were  co-authors  of  the  production,  the  essence 
of  joint  authorship  being  the  co-operation  in  a  common  design.  Copinger,  Law  of 
Copyright  (1904)  109-110;  see  Levy  v.  Rutley  (1871)  L.  R.  6  C.  P.  523,  529.  As 
such  they  were  engaged  in  a  joint  enterprise  and  as  co-authors  became  joint 
owners  of  their  production.  In  a  joint  enterprise  the  benefits  secured  by  one  inure 
to  the  benefit  of  all.  Getty  v.  Devlin  (1873)  54  N.  Y.  403.  In  such  an  enterprise 
a  bill  in  equity  to  account  is  the  proper  action  by  which  one  party  enforces  his 
rights  against  the  others.    Bradley  v.  Wolff  (1903)  40  Misc.  592,  83  N.  Y.  Supp.  13. 
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The  rights  of  the  parties  in  literary  work,  such  as  the  opera  in  the  instant  case, 
arc  governed  by  the  same  rules  as  rights  in  other  personal  property.  Palmer  v. 
DeWitt  (1872)  47  N.  Y.  532,  (semble).  As  any  other  property,  a  copyright  may 
be  held  in  trust  for  the  true  owner.  See  Harms  &  Francis  v.  Stern  (C.  C.  A.  1915) 
229  Fed.  42.  Since  the  plaintiff  was  entitled  to  any  benefits  that  should  be  secured 
by  her  co-authors,  and  since  in  equity  she  would  be  entitled  to  a  share  of  the 
profits  arising  as  a  result  of  the  copyright,  the  defendant  must  hold  the  copyright 
in  trust  for  her  to  the  extent  determined  by  the  accounting. 

Employers'  Liability  Acts — Violation  of  Child  Labor  Statute  as  Negligence 
Per  se — Recovery  by  Parent. — An  Ohio  statute  subjects  those  violating  the  Child 
Labor  Act  to  a  criminal  prosecution.  In  violation  of  the  Act,  the  plaintiff  consented 
to  his  son  being  emploj-ed  in  the  defendant's  factory.  Upon  the  death  of  his  son, 
caused  by  an  accident  in  the  factory,  the  plaintiff,  a  beneficiary  of  the  action,  sued 
as  administrator.  Held,  the  lower  court  erred  in  not  submitting  to  the  jury  the 
question  of  the  parent's  contributory  negligence.  Star  Fire  Clay  Co.  v.  Budno 
(C.  C.  A.  6th  Cir.  1921)  269  Fed.  508. 

The  breach  of  duty  involved  in  the  violation  of  a  Child  Labor  Act  is  generally 

termed  negligence  per  se.    Leathers  v.  Tobacco  Co.  (1907)  144  N.  C.  330,  57  S.  E. 

11;  Morris  v.  Stanfield  (1898)  81  111.  App.  264;  but  see  Marino  v.  Lehmaier  (1903) 

173  N.  Y.  530,  66  N.  E.  572.    This  is  because  the  legislature  fixes  the  age  below 

which  it  considers  it  unsafe   for  a  child   to  work  in  a   factory.     See    (1903)    3 

[Columbia  Law  Rev.  344.    In  many  jurisdictions  actual  contributory  negligence  does 

not  defeat  an  action  by  the  minor.     Stehl  v.  Jaeger  Auto.  Mach.  Co.   (1909)   225 

Pa.  St.  348,  74  Atl.  215;  Strafford  v.  Republic  Iron  Co.  (1909)  238  111.  371,  87  N.  E. 

;358;  contra,  Beghold  v.  Auto  Body  Co.   (1907)   149  Mich.  14,  112  N.  W.  691.     To 

|hold  otherwise  would  defeat  the  immediate  purpose  of  the   statute.     A   parent, 

fehowever,  who  permits  the  employment  of  a  child  below  the  statutory  age,  commits 

ta  wrong  which  is  treated   as  contributory  negligence,  barring  a   recover>-  by  the 

Iparent.    See  Kentucky  Utilities  Co.  v.  McCarty's  Admr.  (1916)  169  Ky.  38,  42,  183 

iS.  W.  237;  Dickenson  v.  Stuart  Colliery  Co.  (1912)  71  W.  Va.  325,  76  S.  E.  654, 

(semble).     And   unless   the  greater   economic   pressure   on   the   parents   of    such 

[children  is  taken  into  consideration,  the  parent  seems  to  be  in  pari  delicto  with  the 

[employer.    See  Kentucky  Utilities  Co.  v.  McCarty's  Admr.,  supra,  42.    If  a  parent's 

[.recovery  in  his  own  right  is  denied,  it  would  be  absurd  to  permit  an  administrator 

I  to  recover  for  the  parent's  benefit.     IVolf,  Adtnr.  v.  Railway   (1896,    55  Ohio  St. 

'517,  45  N.  E.  708;   cf.  Davis  v.  Railroad   (1904)    136  N.  C.   115,  48  S.   E.   591; 

[contra,  Wymore  v.  Mahaska  Co.  (1889)  78  Iowa  396,  43  N.  W.  264.     But  the  ad- 

|.ministrator  may  recover  for  statutory-  beneficiaries  who  did  not  participate  in  the 

^  violation  of  the  Act.    See  Wolf,  Admr.  v.  Railway,  supra,  537.    Probably  the  instant 

lease,  however  decided,  would  have  little  efTect  in  securing  compliance  with  the 

[Statute.    A  parent  generally  does  not  contemplate  injuries  to  his  child,  and,  on  the 

.  other  hand,  a  factory  owner  might  willingly  risk  the  paj-ment  of  damages  in  the  rare 

case  where  the  employee  is  killed.    The  principal  case  is  in  accord  with  the  weight 

of  authority.     Kentucky  Utilities  Co.  v.  McCarty's  Admr.,  supra;     Dickenson  v. 

Stuart  Colliery  Co.,  supra. 

Insurance — Insurable  Interest  of  Vendor  Under  Executory  Contract  of  Sale. — 
The  plaintiff  who  was  owner  of  a  house,  the  insurance  on  which  had  been  assigned 
to  her,  entered  into  a  contract  to  sell  it.  Whether  the  purchase  price  had  been 
received  did  not  appear  but  before  conveyance  the  building  was  destroyed  by  fire. 
In  an  acton  against  the  insurer,  held,  the  plaintiff  could  not  recover.  Mahan  v. 
Home  Ins.  Co.  (Mo.  1920)  226  S.  W.  593. 
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A  vendor  of  realty  with  an  equitable  lien  for  part  of  the  purchase  price 
still  has  an  insurable  interest.  Continental  Ins.  Co.  v.  Brooks  (1901)  131  Ala.  614, 
30  So.  876.  Some  courts,  so  holding,  permit  the  vendor  to  recover  the  insurance 
only  for  the  benefit  of  the  vendee.  Reed  v.  Lukens  (1863)  44  Pa.  St.  200.  Though 
this  result  is  equitable,  if  the  policy  stipulates  for  avoidance  upon  change  of  in- 
terest in  the  property,  actually  there  seems  to  be  a  complete  change  of  interest  if  the 
insured  must  sue  for  the  benefit  of  the  vendee.  But  there  is  no  such  objection  if 
the  policy  is  to  become  void  only  upon  change  of  title.  In  some  jurisdictions,  the 
risk  of  loss  passing  to  the  vendee  under  the  contract,  prevents  recovery  by  the 
vendor.  Gottingham  v.  Firemen's  Ins.  Co.  (1890)  90  Ky.  439,  14  S.  W.  417.  Where 
the  vendor  can  recover,  payment  of  the  entire  purchase  price  seems  immaterial 
if  legal  title  has  not  passed,  for  the  equities  between  vendor  and  vendee  are  no  de- 
fence to  the  insurer.  See  Hill  v.  Cumberland  etc.  Co.  (1868)  59  Pa.  St.  474,  477;  Mac 
Gillivray,  Insurance  Lata  (1912)  130,  132-133.  There,  however,  in  a  jurisdiction 
which  subrogates  the  insurer  to  the  vendor's  claims  against  the  vendee,  notwith- 
standing a  technical  right  of  action  against  the  insurer,  the  insurer  could  set  off 
against  the  insured's  claim  the  payment  of  the  purchase  price.  In  such  jurisdiction, 
if  the  vendor  later  receives  the  full  purchase  price,  the  insurer  may  recover  the 
insurance  paid.  Cctstellain  v.  Preston  (1883)  L.  R.  11  Q.  B.  D.  380;  see  Phoenix 
Assurance  Co.  v.  Spooner  [1905]  2  K.  B.  753.  Where  the  risk  of  loss  is  on  the 
vendor  he  retains  the  insurance  recovered.  Phinizy  v.  Guernsy  (1900)  HI  Ga. 
346,  36  S.  E.  796. 


Landlord  and  Tenant — Expiration  of  Landlord's  Title — Estoppel. — The  plain- 
tiff alleged  that  his  lease  ran  until  December  10,  1920;  his  lessor  contended  that 
it  ran  only  to  December  31,  1917.  The  defendant,  the  plaintiff's  sub-lessee  for 
the  year  ending  December  31,  1917,  negotiated  a  lease  for  a  new  term,  beginning 
January  1,  1918,  with  the  owner  of  the  fee.  In  a  summary  dispossess  proceedings 
instituted  on  January  1,  1918,  held,  the  defendant  could  not  set  up  as  a  defense 
the  expiration  of  the  plaintiff's  lease.     Lee  v.  Lacy   (Ga.  1920)    105  S.  E.  619. 

It  is  stated  as  a  general  rule  that  a  tenant  is  estopped  to  deny  his  landlord's 
title.  Willoughby  v.  Security  Trust  etc.  Co.  (1918)  209  111.  App.  449;  Tiffany, 
Landlord  and  Tenant  (1910)  426.  Where  the  lessee,  however,  has  been  evicted 
by  the  holder  of  the  paramount  title,  upon  re-entry  under  the  latter,  the  lessee 
is  no  longer  estopped.  Gilliam  v.  Moore  and  Freeman  (1852)  44  N.  C.  95;  see 
Stanley  v.  Topping  (1914)  71  Ore.  590,  601,  143  Pac.  632.  And  so  where  in 
order  to  escape  actual  eviction  the  lessee  attorns  to  the  holder  of  the  paramount 
title.  Nashua  Light,  etc.  Co.  v.  Francestown,  etc.  Co.  (1908)  74  N.  H.  511,  69  Atl. 
883;  see  De  Forest  v.  Walters  (1897)  153  N.  Y.  229,  242,  47  N.  E.  294;  contra,  Rogers 
v.  Boynton  (1877)  57  Ala.  501.  And  a  lessee  may  set  up  as  a  defense  that  the 
lessor's  title  has  expired  of  its  own  limitation.  Harrington  v.  Sheldon  (1917) 
196  Mich.  388,  163  N.  W.  64;  Welchi  v.  Johnson  (1910)  27  Okla.  518,  112  Pac. 
989;  contra,  Osborn  v.  Golden  Gate  Lumber  Co.  (Cal.  1899)  58  Pac.  1.  The 
instant  case  is  decided  under  a  statute  which  provides  that  a  "tenant  cannot 
dispute  his  landlord's  title,  nor  attorn  to  another  claimant  while  in  possession." 
Ga.,  Ann.  Code  (Park,  1914)  §  3698.  Construing  the  statute  strictly,  the  instant 
case  is  correctly  decided.  But  the  better  view  would  be  to  regard  it  as  merely 
declaratory  of  the  common  law  as  the  Georgia  courts,  prior  to  the  instant  case, 
seem  to  have 'done.  Raines  v.  Hindman  (1911)  136  Ga.  450,  71  S.  E.  738.  Under 
this  latter  view  the  defendant  lessee  should  have  been  permitted  to  introduce  evi- 
dence of  the  expiration  of  his  lessor's  title  and  to  set  up  the  necessity  of  attorning  to 
the  owner  of  the   fee  in  order  to  escape  eviction.     And  it  is  only  by  allowing 
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such  a  defense  that  the  defendant  is  properly  protected.  Cf.  Atlantic  Ry.  v. 
Spires  (1907)  1  Ga.  App.  22,  57  S.  E.  973. 

Landlord  and  Tenant— New  York  Rent  Laws.— (1)  On  April  6,  1920,  the  plain- 
tiff leased  to  the  defendant,  a  new  tenant,  for  a  term  of  seventeen  months  to  com- 
mence May  1,  1920.  The  tenant  paid  rent  the  first  month  but  not  thereafter,  al- 
leging the  amount  to  be  oppressive.  The  landlord  brought  summary  proceedings. 
Held,  for  the  defendant,  the  defense  given  by  N.  Y.  Lkws  (1920)  cc.  136,  139,  not 
being  limited  to  hold-over  tenants.  Stezvart  v.  Schattman  (Sup.  Ct.  App.  T. 
1921)  65  N.  Y.  L.  J.  253.  (2)  In  March  1920  the  plaintiff  and  the  defendant  agreed  to 
a  lease  renewal,  rental  increased,  for  a  two  year  term  from  Oct.  1,  1920.  The 
defendant  tenant  continued  in  possession,  but  when  the  time  came  he  refused  to 
pay  the  new  amount.  In  an  action  for  the  rent,  held,  for  the  plaintiff,  on  the 
ground  that  N.  Y.  Laws  (1920)  c.  136  was  not  designed  to  operate  retrospectively. 
Sylvan  Mortgage  Co.,  Inc.  v.  Stadler  (Sup.  Ct.  App.  T.  1921)  65  N.  Y.  L.  J.  535. 

The  drastic  effect  of  the  Rent  Laws  upon  certain  venerable  legal  relation- 
ships causes  perplexing  problems  in  statutory  construction.  Under  the  Schattman 
case,  one  who  becomes  a  tenant  after  the  passage  of  the  statute,  can,  without  fear  of 
dispossession,  repudiate  his  undertaking  to  pay  an  agreed  rental.  A  hold-over 
tenant,  however,  can  similarly  repudiate  his  agreement  to  surrender.  People  ex  rel. 
Durham  R.  Corp.  v.  La  Fetra  (1921)  230  N.  Y.  429.  Legalistically  no  dis- 
tinction is  apparent.  In  both  instances,  assurance  of  certain  conduct  obtains 
the  premises  for  the  tenant.  But,  as  a  practical  matter  it  may  be  queried  whether  in 
both  cases  there  is  the  "^ame  social  and  economic  justification  for  permitting  repudia- 
tion. In  the  Stadler  case  the  statute  conferring  the  defense  to  the  action  for  rent 
is  not  given  retrospective  effect.  But  in  the  La  Fetra  case  the  statute  withholding 
the  remedy  of  summary  proceedings  is.  Courts  are  reluctant  to  construe  legislation 
retrospectively.  See  Jacobus  v.  Colgate  (1916)  217  N.  Y.  235,  240,  111  N.  E.  837; 
Huttlinger  v.  Royal  Dutch  etc.  Mail  (1917)  180  App.  Div.  114,  115,  167  N.  Y. 
Supp.  158.  Should  this  principle,  in  view  of  the  situation  inducing  the  Rent  Laws, 
justify  a  distinction  between  the  application  of  the  remedy  whch  puts  a  tenant  into 
the  street,  and  that  which  merely  subjects  him  to  a  money  judgment  for  breach 
of  contract? 

Libel — Privilege — Publication  to  Stenographer. — In  response  to  a  request  by  the 
plaintiff  for  a  letter  of  recommendation,  the  defendant  dictated  to  his  stenographer 
a  libelous  letter  addressed  to  the  plaintiff.  In  an  action  for  libel,  held,  for  the 
plaintiff.    Nelson  v.  Whitten  (D  .C,  E.  D.,  N.  Y.  1921)  64  N.  Y.  L.  J.  2107. 

That  the  libelous  statements  were  published  to  the  stenographer  is  clear.  See 
Pullman  v.  Hill  &  Co.  [1891]  1  Q.  B.  524,  527;  (1920)  20  Columbia  Law  Rev.  30, 
369.  Where  the  publication  to  the  stenographer  is  a  reasonable  means  of  procur- 
ing the  communication  liability  may  be  avoided  on  the  ground  that  the  main  com- 
munication is  privileged.  Boxsius  v.  Goblet  Freres  [1894]  1  Q.  B.  842;  contra,  Gam- 
brill  v.  Schooley  (1901)  93  Md.  48,  48  Atl.  730.  An  occasion  is  said  to  be  privileged 
where  there  is  a  legal  or  moral  duty  to  communicate  to  one  having  an  interest. 
See  Edmondson  v.  Birch  &  Co.  [1907]  1  K.  B.  371,  380.  In  the  principal  case,  the 
defendant  was  under  no  duty  to  tell  the  plaintiff  anything.  There  is  no  reason  in 
policy  for  attaching  a  privilege  to  a  communication  m*rely  because  the  relationship 
of  master  and  servant  exists,  since  such  a  communication  may  be  just  as  damaging 
to  the  plaintiff  as  if  made  to  a  stranger.  See  Pullman  v.  Hill  &  Co.,  supra.  And, 
since  the  main  communication  was  not  privileged  in  the  sense  that  there  was  no 
legal  or  moral  duty  to  communicate  to  the  plaintiff,  the  court  properly  held  the 
defendant  liable. 
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Master  and  Servant — Liability  to  Loaned  Servant — Servant's  Ignorance 
OF  Loan. — The  defendant's  servant,  the  plaintiff,  was  loaned  to  an  independent  con- 
tractor who  had  been  engaged  by  the  master.  The  plaintiff,  who  thought  he  was 
working  for  the  defendant,  was  injured  through  the  negligence  of  the  independent 
contractor,  but  sued  his  master.  Held  for  the  plaintiff.  King  v.  Atchinson,  etc.  Ry. 
(Kan.  1921)  195  Pac.  622. 

A  servant  who  is  in  the  special  employ  of  one  other  than  his  general  master 
must  resort  to  the  special  employer  when  injuries  are  suffered  during  such  em- 
ployment. See  Green  v.  Sansom  (1899)  41  Fla.  94,  102,  25  So.  332;  Gagnon  v. 
Dana  (1897)  69  N.  H.  264,  267,  39  Atl.  982.  Similarly,  the  special  master  is  liable 
for  injuries  inflicted  on  third  persons  through  the  negligence  of  the  servant  pro 
hac  vice.  See  Brown  v.  Smith  &  Kelly  (1890)  86  Ga.  274,  277,  12  S.  E.  411. 
But  a  master  is  liable  for  injuries  to  a  servant  although  at  the  time  of  the  injury 
the  master's  business  had  been  taken  over  by  another  company,  if  the  servant  was 
ignorant  of  the  transfer.  Solomon  R.  R.  v.  Jones  (1883)  30  Kan.  601,  2  Pac.  657; 
M.  K.  &  T.  Ry.  V.  Ferch  (1898)  18  Tex.  Civ.  App.  46,  44  S.  W.  317;  contra.  Smith 
V.  Belshaw  (1891)  89  Cal.  427,  26  Pac.  834.  Where  a  servant  does  not  know  of  a 
change  in  masters,  the  fellow  servant  doctrine  cannot  be  invoked  to  defeat  an  ac- 
tion against  the  alleged  special  master,  for  a  person  can  hardly  be  said  to  have 
undertaken  the  risk  of  being  injured  by  one  whom  he  did  not  know  to  be  his  fellow 
servant.  Brennan  v.  Berlin  Iron  Bridge  Co.  (1902)  74  Conn.  382,  50  Atl.  1030; 
see  Johnson  v.  Lindsay  &  Co.  [1891]  A.  C.  371,  382.  On  the  other  hand,  a  general 
master  cannot  be  relieved  of  liability  to  his  servant  by  proving  that  the  latter  had 
been  loaned  to  an  independent  contractor  at  the  time  of  the  injury,  if  the  servant 
had  no  knowledge  of  such  change.  See  D.  L.  &  W.  R.  R.  v.  Hardy  (1896)  59  N.  J. 
L.  35,  38,  34  Atl.  986;  Boxvie  v.  Coffin  Valve  Co.  (1909)  200  Mass.  571,  86  N.  E.  914, 
(semble).    The  instant  case  is  therefore  sound. 

Receivers — Breach  of  Duty — Fees. — One  C  secured  his  appointment  as  receiver 
of  the  defendant  railroad  in  order  to  make  profit  on  executory  contracts  he  had 
previously  entered  into.  On  intervening  petition  by  stockholders  and  creditors  at- 
tacking the  acts  of  C  as  receiver,  the  court,  in  depriving  him  of  profits  made  by 
virtue  of  the  contracts  being  executed,  held,  inter  alia,  that  C  was  entitled  to  fees 
for  services  diligently  performed.  Rawlin  v.  Chicago  etc.  Ry.  (111.  1921)  129  N.  E. 
730. 

The  fees  to  which  a  receiver  is  entitled  are  discretionary  with  the  court  and 
must  be  determined  upon  proof  of  the  responsibilities  assumed  and  the  work  done. 
Deputy  v.  Delmar  Lumber  Mfg.  Co.  (Del.  1913)  85  Atl.  669.  Want  of  capacity  and 
lack  of  appreciation  of  the  obligations  of  the  office  are  generally  stated  to  be  suffi- 
cient grounds  to  deny  compensation.  In  re  Sheets  Lumber  Co.  (1900)  52  La.  Ann. 
1337,  1347  et  seq.,  27  So.  809;  cf.  Stevens  v.  Melchor  (1897)  152  N.  Y.  551,  46  N. 
E.  965.  Thus  a  reckless  disregard  of  the  performance  of  a  receiver's  duty  will  de- 
bar him  from  commissions.  Covington  v.  Hawes  La  Anna  Co.  (1914)  245  Pa.  St. 
73,  91  Atl.  514;  Atkinson  &  Co.  v.  Aldrich-Clisbee  Co.  (D.  C.  1915)  248  Fed.  134. 
But  mere  negligence  may  not  be  sufficient.  See  Pangburn  v.  American  Vault  etc. 
Co.  (1903)  205  Pa.  St.  93,  99,  54  Atl.  508.  Every  breach  of  duty  should  not  suffice 
to  deprive  a  receiver  of  his  fees  as,  for  example,  where  the  parties  represented  are 
benefited  far  more  by  the  services  he  renders  than  they  are  injured  by  his  mis- 
feasance. Although  a  receiver  is  charged  as  a  trustee  so  that  he  may  not  deal 
with  the  trust  res  for  personal  gain,  see  Gilbert  v.  Hewetson  (1900)  79  Minn.  326, 
82  N.  W.  655,  it  does  not  necessarily  follow  that  he  should  be  denied  his  fees  for 
work  conscientiously  done. 
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Sales— Appropriation— Unascertained  Goods. — The  defendant  buyer  ordered  three 
bales  of  khaki  clippings  from  the  plaintiff  seller  of  the  same  city.  The  bales  were 
tagged  with  the  defendant's  name  and  set  aside  for  him  by  the  seller.  The  defend- 
ant sent  his  truck  for  the  goods  during  the  luncheon  hour,  but  the  driver  refused 
to  wait  for  the  return  of  the  plaintiff's  employees.  The  defendant,  though  notified, 
failed  to  send  for  the  goods  again.  The  plaintiff  sued  for  the  purchase  price. 
Held,  two  judges  dissenting,  title  passed  to  the  defendant,  and  the  plaintiff  can 
recover  the  price.  George  Boike  &  Co.  v.  Atlantic  Woolen  Mills  (App.  Div.  1st 
Dept.  1921)  186  N.  Y.  Supp.  624. 

Where  title  in  goods  has  passed  to  the  buyer  who  wrongfully  refuses  to  pay, 
the  seller  may  sue  for  the  price,  although  no  delivery  has  been  made.  Uniform 
Sales  Act  §63  (1)  ;  Gourd  v.  Healy  (1912)  206  N.  Y.  423,  99  N.  E.  1099;  Ferry  v. 
South  Shore  Growers  &  Shippers  Assn.  (1919)  189  App.  Div.  542,  179  N.  Y.  Supp. 
486.  Where  the  property  has  not  passed,  the  plaintiff  can  recover  the  price  only 
if  the  goods  cannot  be  readily  resold  at  a  reasonable  price.  Uniform  Sales  Act 
§63  (2)  ;  see  Mosler  Safe  Co.  v.  Brenner  (1917)  100  Misc.  107,  165  N.  Y.  Supp.  336. 
The  contract  was  to  sell  unascertained  goods  by  description,  and  it  was  extremely 
doubtful  whether  there  was  a  specified  larger  mass.  The  evidence  of  frequent 
rejections  in  the  trade  disproved  any  usage  of  fungibility,  possibly  a  basis  for  the 
court's  conclusion.  A  few  apparently  supporting  decisions  were  in  reality  cases  of 
fungible  goods.  Tift  y.  Wight  &  Weslosky  Co.  (1901)  113  Ga.  681,  39  S.  E.  503. 
Inasmuch  as  the  passing  of  title  is  a  question  of  intention,  it  might  be  argued  that 
by  sending  his  truck  the  defendant  indicated  that  he  had  empowered  the  seller  to 
appropriate  the  goods  by  selection,  or  at  least  to  specify  them,  in  which  case  the 
"deliverable  state"  rule  would  apply;  by  analogy  to  the  typical  "f.  o.  b.  seller's 
place"  case,  when  the  seller  has  done  his  last  act.  On  the  other  hand,  the  nearness 
of  the  buyer,  the  use  of  his  truck,  and  the  frequent  rejections,  indicate  an 
intent  to  inspect  before  title  should  pass.  It  is  fairer  not  to  infer  prior  assent 
to  an  unconditional  appropriation  by  the  seller,  and  it  is  difficult  to  justify  the 
court's  conclusion.  Uniform  Sales  Act  §19  rule  4  (1);  Jenner  v.  Smith  (1869) 
L.  R.  4  C.  P.  270;  Cooke  v.  Milliard  (1875)  65  N.  Y.  352. 

Tax.\tion — Transfer  Tax  on  Devise  to  Corporation — Charities  and  Charit- 
able Trusts. — The  testator  devised  his  residuary  estate  to  the  Beekman  Family 
Association,  a  corporation  organized  to  care  for  the  needy  lineal  descendants  and 
their  wives  and  widows,  of  William  Beekman  who  became  a  resident  of  New 
Amsterdam  in  1647.  On  appeal  from  an  order  assessing  a  transfer  tax  on  this 
residuary  estate,  held,  the  tax  was  rightly  imposed.  The  devisee  was  not  a  charit- 
able corporation  entitled  to  exemption  under  the  Tax  Law,  N.  Y.  Cons.  Laws 
(1909)  c.  62  §  221,  because,  no  matter  how  large  the  class  to  be  benefited  actually 
was,  it  was  limited  to  the  decedent's  kin.  In  re  Beekman's  Estate  (1920)  114 
Misc.  73,  186  N.  Y.  Supp.  674. 

The  test  of  a  charitable  use  and  a  charitable  corporation  are  the  same. 
Matter  of  Rockefeller  (1917)  177  App.  Div.  786,  165  N.  Y.  Supp.  154,  aff'd  (1918) 
223  N.  Y.  563,  119  N.  E.  1074.  In  England,  trusts  otherwise  charitable  have  not 
lost  that  characteristic  because  their  benefits  were  restricted  to  the  descendants  of 
the  testator  or  of  other  designated  persons.  In  re  Lavelle  [1914]  1  Ir.  194;  Gillam 
V.  Taylor  (1873)  L.  R.  16  Eq.  581;  cf.  Att'y  Gen.  v.  Duke  of  Northumberland 
(1877)  L.  R.  7  Ch.  Div.  745.  In  the  United  States,  the  opposite  result  has  been 
reached.  Kent  v.  Dunham  (1886)  142  Mass.  216,  7  N.  E.  730;  see  Johnson  v.  De 
Paiiw  University  (1903)  116  Ky.  671,  678,  76  S.  W.  851.  In  Kent  v.  Dunham,  supra, 
however,  the  court  based  its  decision  upon  its  opposition  to  accumulations  likely  to 
result  because  the  beneficiaries  were  definite  and  limited  in  number.     But  where 
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the  benefits  are  not  limited  to  such  descendants,  preference  only  being  given  to 
them,  the  trusts  are  everywhere  charitable.  Matter  of  MacDowell  (1916)  217  N. 
Y.  454,  112  N.  E.  Ml;  Dexter  v.  Harvard  College  (1900)  176  Mass.  192,  57  N.  E.  371 ; 
Perin  v.  Carey  (1860)  24  How.  465.  In  the  instant  case,  however,  the  beneficiaries 
are  so  limited.  The  objection  to  allowing  the  corporation  exemption  is  that  the 
class  to  be  benefited  is  not  sufficiently  large  or  indefinite  to  justify  permitting  the 
testator  to  evade  the  tax  laws  and  still  care  for  the  natural  objects  of  his  private 
bounty.  Exemption  is  warranted  only  where  the  devise  is  of  public  advantage. 
But  the  lineal  descendants  of  William  Beekman  do  not  lose  their  character  as  mem- 
bers of  the  public  merely  because  of  their  ancestry.  Hence,  the  actual  size  of  the 
Beekman  family  seems  a  very  material  element  in  the  instant  case.  In  disregard- 
ing this  element  and  consequently  over-emphasizing  the  fact  that  the  corporation 
was  organized  solely  to  benefit  the  decedent's  kin,  the  court  seems  to  have  erred. 

Torts — Inducing  Breach  of  Contract. — A  summons  alleged  that  L  had  employed 
the  plaintiff  to  institute  proceedings  to  have  L's  husband  declared  a  prodigal, 
that  the  proceedings  were  duly  instituted,  and  that  the  defendant,  with  knowl- 
edge of  the  facts,  induced  L  by  false  representations  to  break  the  contract  and 
withdraw  the  proceeding.  Held,  allegations  sufficient.  Solomon  v.  Du  Frees  (1920) 
27  So.  African  L.  J.  466. 

One  who  intentionally  induces  another  to  break  a  contract  with  a  third  party 
is  liable  in  tort.  Lumley  v.  Gye  (1853)  2  El.  &  Bl.  216;  Bowen  v.  Specr  (Tex.  1914) 
166  S.  W.  1183.  However,  a  defendant  may  justify  his  conduct  by  showing  that 
he  acted  in  furtherance  of  a  social  duty,  e.  g.,  protecting  school  children  from  ex- 
posure to  disease.  Lcgrxs  v.  Marcotte  (1906)  129  111.  App.  67.  Analogically,  it 
seems  that  the  defendant  in  the  instant  case  might  justify  his  conduct  on  the 
ground  that  it  is  the  policy  of  the  law  to  prevent  the  disruption  of  the  marital 
status.  As  one  illustration,  husband  and  wife,  at  common  law,  were  incompetent  to 
testify  against  each  other.  See  Schreffler  v.  Chase  (1910)  245  111.  395,  399,  92  N. 
E.  272.  Also,  there  is  a  pronounced  tendency  to  discourage  collusive  divorces. 
See  N.  Y.  Code  Civ.  Proc.  §  1758  (1).  The  question  which  then  arises  is  whether 
the  defendant's  fraudulent  conduct  should  render  him  liable.  Some  courts  recog- 
nize the  doctrine  of  Lumley  v.  Gye  only  when  the  defendant  is  guilty  of  fraud  or 
coercion.  Swain  v.  Johnson  (1909)  151  N.  C.  93,  65  S.  E.  619;  Ashley  v.  Dixon 
(1872)  48  N.  Y.  430;  but  cf.  Posner  v.  Jackson  (1918)  223  N.  Y.  325,  119  N.  E. 
573.  It  is  believed  that  these  cases  have  no  application  since  the  instant  case  in- 
volves an  additional  competing  social  policy.  It  has  recently  been  held  that  when 
one  is  legally  privileged  to  accomplish  a  certain  result  the  fact  that  he  does  so  by 
means  of  fraudulent  representations  does  not  render  him  liable  to  the  p?.rty 
affected.  Wolf  v.  Wolf  (1921)  194  App.  Div.  33,  185  N.  Y.  Supp.  37;  see  (1921) 
21  Columbia  Law  Rev.  384.  So  it  seems  that,  if  the  defendant  could  justify  his 
conduct  as  indicated,  the  fact  that  he  was  guilty  of  fraud  should  be  immaterial. 

Trape-Marks — Descriptive  Word  as  Magazine  Title — Unfair  Competition. — The 
publishers  of  "Photoplay  Magazine"  sought  to  enjoin  the  defendants  from  publish- 
ing a  periodical  under  the  name  of  "Photo-Play  Journal."  Held,  while  the  word 
"Photoplay,"  being  primarily  descriptive,  could  not  be  the  subject  of  a  registered 
trade-mark,  it  had  acquired  a  secondary  meaning,  such  as  to  entitle  the  plaintiff  to 
protection  on  the  ground  of  unfair  competition.  Photoplay  Pub.  Co.  v.  La  Verne 
Pub.  Co.  (C.  C.  A.  3rd  Cir.  1921)  269  Fed.  730. 

Since  the  function  of  a  trade-mark  is  to  identify  the  origin  or  ownership  of 
an  article,  a  word  which,  in  its  primary  meaning,  could  be  truthfully  used  by 
others  for  the   same  purpose  may  not  be  exclusively  appropriated.     Elgin   Natl. 
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IVatch  Co.  V.  ///.  JVatch  Co.  (1901)  179  U.  S.  665,  21  Sup.  Ct.  270.  Accordingly, 
geographical  names  and  words  which  are  purely  descriptive  are  not  the  subjects 
of  registered  trade-marks.  Bolander  v.  Peterson  (1891)  136  111.  215,  26  N.  E.  603; 
Continental  Ins.  Co.  v.  Continental  Fire  Assn.  (C.  C.  1899)  96  Fed.  846.  But  the 
courts  are  always  alert  to  protect  a  man's  business  reputation,  and  to  prevent  the 
public  from  being  defrauded.  Hence,  if  a  descriptive  word  has  been  associated 
with  a  particular  concern  so  constantly  that  it  inevitably  suggests  that  concern,  the 
courts  will  not  permit  its  use  by  a  competitor,  although  in  its  primary  sense  it 
may  be  a  true  description  of  the  competitor's  business.  Material  Men's  M.  Assn.  v. 
:V.  y.  M.  M.  Assn.,  Inc.  (1915)  169  App.  Div.  843,  155  N.  Y.  Supp.  706,  affd., 
224  N.  Y.  670,  121  N.  E.  878.  Since  the  original  user  of  a  descriptive  term  may 
exclude  others  only  to  the  extent  of  preventing  confusion  in  actual  competition, 
the  protection  clearly  rests,  as  in  the  instant  case,  not  on  property  rights,  but  on 
the  broader  ground  of  unfair  competition.  Material  Men's  M.  Assn.  v.  N.  Y.  M. 
M.  M.  Assn.,  Inc.,  supra. 

Trusts — Estoppel — Consent  of  Beneficiary  To  Violation  of  Trust. — T  devised 
realty  in  trust  to  pay  over  two-thirds  of  the  income  thereof  to  X  during  life,  and 
upon  X's  death  to  sell  the  same  and  to  invest  one-fourth  of  the  proceeds  for  the 
benefit  of  W.  The  trustee  was  also  empowered  to  sell  the  realty  at  any  time  he 
saw  fit.  For  the  purpose  of  freeing  the  property  of  the  trust,  the  trustee,  with  the 
consent  of  W,  conveyed  the  property  during  X's  lifetime  to  a  sister  of  T,  who 
executed  a  mortgage  which  was  subsequently  foreclosed  and  the  cestui s  interest 
wiped  out.  The  executor  of  W  now  sues  the  executor  of  the  trustee  for  an  ac- 
counting. Held,  two  judges  dissenting,  for  the  plaintiff.  In  re  Wentworth  (1920) 
230  N.  Y.  176,  129  N.  E.  646. 

In  the  absence  of  statute  it  is  well  settled  that  the  consent  of  a  cestui  que  trust, 
sui  juris,  to  an  act  in  violation  of  the  trustee's  duty  will  prevent  the  former  from 
holding  the  trustee  responsible.  Preble  v.  Greenleaf  (1901)  180  Mass.  79,  61  N.  E. 
808;  see  2  Perry,  Trusts  (6th  ed.  1911)  §849.  In  New  York,  in  cases  where  the 
trust  is  alienable,  the  rule  is  identical.  Ungrich  v.  Ungrich  (1909)  131  App.  Div. 
24,  115  N.  Y.  Supp.  413;  cf.  Matter  of  Nilcs  (1889)  113  N.  Y.  547,  21  N.  E.  687. 
Assuming  the  court's  construction  of  the  trust,  the  beneficiary's  interest  was  inalien- 
able. N.  Y.  Cons.  Laws  (1909)  c.  52  §103,  c.  45  §  15.  Moreover,  the  trust  having 
been  created  in  a  written  document,  the  conveyance  by  the  trustee  in  contravention 
of  the  trust  w^as  void.  ,  N.  Y.  Cons.  Laws  (1909)  c.  52  §105.  Nevertheless,  it  has 
been  held  that  a  beneficiary  who  induces  a  breach  of  trust  and  accepts  benefits 
cannot  hold  the  trustee  personally  responsible.  U'oodhridge  v.  Bockes  (1901)  59 
App.  Div.  503,  69  N.  Y.  Supp.  417,  aff'd  (1902)  170  N.  Y.  5%,  63  N.  E.  362;  see 
Sherman  v.  Parish  (1873)  53  N.  Y.  483,  492.  But  a  cestui  is  not  estopped  to  as- 
sert that  the  conveyance  was  void.  Douglas  v.  Cruger  (1880)  80  N.  Y.  15.  In  view 
of  the  statute  these  latter  cases  seem  irreconcilable.  The  courts  have  been  at- 
tempting to  do  justice  to  avoid  fraudulent  conduct  by  the  beneficiary.  It  is  to  be 
noted  that  in  the  principal  case  the  beneficiary  received  no  benefits  under  the  sale, 
and  thus  the  result  reached  is  in  consonance  with  former  decisions  and  the  strict 
letter  of  the  statutes.  It  must  be  admitted  that  the  statutory  provisions  are  de- 
prived of  much  force  by  those  decisions  which  estop  a  beneficiary  from  holding  the 
trustee  personally  responsible,  for  each  case  is  an  alienation  pro  tanto,  but  they  at 
least  reach  a  result  which  fair  dealing  demands,  although  the  letter  of  the  law 
forbids. 

Vendor  and  Purchaser — Lien  as  Incumbrance — Tender — REsassioN. — One 
Roberts  and  the  defendants  entered  into  a  contract  by  which  the  defendants 
were  to  convey  certain  real  estate  without  warranty,  Roberts  paying  $100,000  to 
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bind  the  bargain,  the  money  to  be  kept  as  liquidated  damages  if  the  vendee  de- 
faulted, or  returned  in  case  the  defendants  did  not  give  title  free  from  all  in- 
cumbrances. The  deed  and  a  further  installment  of  the  purchase  money  were 
to  be  exchanged  at  a  specified  day  and  hour,  time  being  made  of  the  essence. 
When  the  hour  for  performance  arrived,  the  vendee,  discovering  that  two  me- 
chanic's liens  were  still  outstanding,  refused  to  take  title  until  they  were  cleared, 
but  offered  to  extend  time  for  this  purpose.  The  defendants'  attorney,  assuring 
the  vendee  that  they  would  be  removed,  demanded  that  title  be  taken  at  once. 
This  the  vendee  refused  to  do,  but  made  no  tender  of  the  purchase  price.  The 
plaintiff,  assignee  of  Roberts,  now  sues  to  recover  the  money  advanced.  Held, 
one  judge  dissenting,  the  money  could  be  recovered.  Roberts  v.  New  York  Life 
Ins.  Co.  (App.  Div.  1st  Dept.  1920)   186  N.  Y.  Supp.  422. 

The  general  rule  where  the  plaintiff  seeks  to  rescind  a  contract  and  recover 
payments  advanced,  is  that  a  tender  of  payment  is  necessary  to  put  the  defendant 
in  default.  Shirley  v.  Shirley  (Ind.  1845)  7  Blackf.  452;  Arnett  v.  Smith  (1902) 
11  N.  Dak.  55,  88  N.  W.  1037.  But  where  the  defendant  has  refused  to  perform, 
or  disabled  himself  from  performing,  such  tender  is  considered  nugatory,  and 
therefore  unnecessary.  Primm  v.  Wise  (1905)  126  Iowa  528,  102  N.  W.  427; 
Sutthoff  v.  Maruca  (1910)  57  Wash.  102,  106  Pac.  632.  If  the  action  is  for 
damages  for  breach  of  contract,  the  necessity  for  a  tender  is  the  same  and  may 
be  similarly  waived.  Holmes  v.  Holmes  (1851)  12  Barb.  137,  aff'd  (1854)  9 
N.  Y.  525;  Kcrst  v.  Ginder  (Pa.  1856)  1  Pittsb.  314;  but  see  Bigler  v.  Morgan 
(1879)  77  N.  Y.  312,  318;  Ebers  v.  Heisler  (1900)  12  Pa.  Super.  Ct.  388,  391. 
Thus,  the  only  question  presented  by  the  instant  case  is  whether  the  existence 
of  liens  at  the  time  set  for  performance  is  such  a  disability  to  perform  as  to 
make  a  tender  unnecessary.  It  is  not  usually  so  considered.  Ziehen  v.  Smith 
(1896)  148  N.  Y.  558,  42  N.  E.  1080;  Higgins  v.  Eagleton  (1897)  155  N.  Y.  466, 
SO  N.  E.  287.  But  this  seems  to  be  based  on  the  theory  that,  since  liens  might 
be  cleared  in  a  few  hours,  their  existence  during  part  of  the  law  day  is  not  a 
clear  disability.  Where,  however,  as  here,  not  the  day  alone,  but  the  very  hour 
of  performance  was  made  of  the  essence,  it  would  seem  that  the  existence  of 
the  liens  is  a  disability  to  perform  just  as  inability  to  pay  because  of  lack  of 
funds  would  be.  The  defendant  might  not  have  been  in  default,  had  he  offered 
to  accept  the  difference  between  the  amount  of  the  liens  and  purchase  price. 
Borden  v.  Borden  (1809)  5  Mass.  67.  But  this  should  not  require  the  plaintiff 
to  tender  the  difference;  for  suggestions  as  to  changes  in  the  terms  of  a  contract 
should  be  made  by  the  party  to  be  benefited.  Otherwise,  such  tender  might  well 
be  nugatory. 
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jt       Contracts  in  Engineering.    By  James  Irwin  Tucker.    New  York:  McGraw- 
|HiLL  Book  Company.    1920.  pp.  xii,  331. 

He  who  undertakes  to  state  the  law  for  a  particular  profession,  industry,  craft 
;Or  class,  undertakes  an  impossible  task.    The  law  is  general  and  not  special. 

The  member  of  a  particular  profession,  craft  or  class,  or  engaged  in  a 
particular  industry  or  commercial  pursuit,  who  essays  to  act  as  his  own  lawyer 
is  like  the  man  who  attempts  to  act  as  his  own  doctor.  The  old  maxim  designates 
sufficiently  and  accurately  the  mental  equipment  of  the  client. 

The  difficulty  which  is  met  at  the  threshold  of  an  attempt  to  state  the  law 
peculiarly  applicable  to  contracts  of  a  particular  profession,  craft  or  class,  is  the 
difficulty  of  picking  out  from  the  law  of  contracts  those  principles  which  have  that 
exclusive  and  particular  applicability.  There  is  no  such  set  of  principles.  The  prin- 
ciples of  contract  law  are  applicable  to  all  contracts  and  all  the  principles  of  con- 
tract law  are  applicable  to  the  particular  class  of  contracts.  "Engineering  con- 
tracts," which  is  the  subject  of  the  volume  under  consideration,  are  no  different 
from  other  contracts  in  this  respect. 

The  danger  involved  in  submitting  to  the  engineering  profession  a  'work"  of 
this  kind  is  that  the  members  of  the  profession  may  be  induced  to  rely  upon  it  for 
their  law  in  connection  with  the  making  and  performance  of  contracts.  If  this  be 
not  the  purpose  of  the  "work"  then  it  has  no  purpose;  and  if  it  be  the  purpose 
it  is  likely  to  prove  disastrous  to  the  professsion  whose  members  are  invited  to  rely 
upon  it.  And  this  is  so.  not  because  such  a  book  might  contain  erroneous  state- 
ment of  principles  of  law,  but  because  it  is  certain  that  those  untrained  in  knowledge 
and  study  of  the  law  would  not  understand  the  principles  when  thus  stated  and.  if 
they  did  understand  them,  might,  and  probably  would,  assume  that  the  principles 
stated  in  connection  with  a  particular  phase  of  an  engineering  contract  were  exhaus- 
tive and  complete,  whereas  it  would  be  just  as  possibly  the  case,  indeed  it  would 
be  very  probably  the  case,  that  there  were  other  principles  equally  applicable  which 
the  engineer,  acting  as  his  own  lawyer,  would  overlook  or  disregard  because  he 
would  not  be  versed  in  the  whole  body  of  the  law  of  contracts  relating  to  his  subject 
matter.  In  a  word,  there  is  no  good  office  to  be  performed  by  a  book  of  this 
kind,  because  it  cannot  be  safely  followed  save  by  one  who  has  thoroughly  mastered 
the  book  and,  assuming  for  the  moment  that  the  book  is  thorough  and  exhaustive 
upon  the  subject  of  the  law  of  contracts,  then  he  might  just  as  well  have  studied 
the  law  of  contracts  in  some  other  book  or  books  which  deal  with  the  subject  of 
the  law  of  contracts  generally  and  not  particularly  with  the  law  of  "Contracts  in 
Engineering." 

This  book  is  written  as  well  and  as  accurately  as  could  be  done  by  one  who 
had  devoted  his  time  and  attention  as  much,  or  more,  to  the  science  of  engineer- 
ing as  to  the  science  of  law.  It  is  anahnical,  it  is  orderly,  it  is  very  thorough 
within  the  lines  of  its  self-imposed  limitations,  and  it  is  conscientioush'  and 
earnestly  done.  If  the  thing  can  be  done  at  all,  this  book  would  be  an  illustra- 
tion of  the  way  in  which  it  should  be  done.  The  trouble  is  that  the  undertaking 
started  with  false  premises,  to-wit :  the  premises  that  there  was  any  contract  law 
particularly  applicable  to  the  science  of  engineering  and  that,  if  there  were,  it 
could  be  successfully  segregated  from  the  whole  body  of  contract  law.  The 
author  recognizes  to  some  extent  the  difficulty,  not  to  say  the  impossibility,  of  his 
task  and  verv  wiselv  states  at  the  outset  of  his  preface  that: 
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"he  has  i)ctn  warned  and  has  striven  against  leading  the  reader  or  student  to 
infer  that  the  service  of  legal  counsel  might  be  easily  dispensed  with.  The  aim 
has  been  to  enable  the  engineer  to  cooperate  efficiently  with  lawyers,  and  to 
appreciate  more  perfectly  the  need   for  their  assistance." 

If  this  be  the  purpose  of  the  book,  then  it  would  have  been  better  or  at  least 
as  well  accomplished  if  the  instructor  in  the  engineering  course  had  warned  his 
students  that  they  had  better  let  the  law  of  their  subject  alone  and  commit  their 
difficulties  in  that  regard  to  the  care  of  some  competent  practitioner. 

It  is  a  wise  admonition  that  everyone  should  stick  to  his  own  trade  or  pro- 
fession. 

The  book  purports  not  only  to  contain  "The  law  in  a  nutshell"  as  regards 
contracts,  but  deals  also  quite  extensively,  in  chapter  4,  with  "Agency,  Tort  and 
Independent  Contractor";  in  chapter  5,  with  "Real  Property";  in  chapter  6,  with 
"Contracts  of  Association — Corporation";  in  chapter  7,  with  "Contracts  of  Sale 
and  Transportation,"  which  involves  a  consideration  of  "Conditional  Sales"  and 
of  "Carriers." 

One  cannot  resist  the  implied  argument,  forced  upon  his  attention  by  reading 
this  book,  that  every  business  and  professional  man  should  study  law.  There  is 
very  much  to  be  said  for  that  proposition.  A  thorough  course  of  legal  education 
would  not  only  accomplish  the  better  mental  discipline  of  those  who  should 
take  it,  but  would  enable  them  to  realize  the  dangers  from  a  legal  point  of  view 
of  the  contracts  into  which  they  might  enter  and  a  performance  of  the  same,  and 
would  equip  them  to  provide  in  advance  for  the  contingencies  which  might 
arise.  Of  course,  the  reason  why  every  business  and  professional  man  does  not 
take  a  thorough  course  in  law  is  that  there  is  usually  insufficient  time  for  it  in 
the  career  of  the  ordinary  man.  Again,  it  cannot  be  argued,  from  the  proposi- 
tion that  every  business  and  professional  man  should  take  a  thorough  course  in 
the  study  of  law,  that,  therefore,  the  study  of  a  fragment  of  the  law  very 
speedily  and  incidentally  pursued  would  be  of  some  value.  "A  little  knowledge 
is  a  dangerous  thing,"  for  many  reasons,  not  the  least  of  which  is  that  it  is  apt 
to  induce  the  possessor  of  it  to  believe  that  it  is  quite  sufficient  and  adequate  for 
the   occasion. 

The  author  says,  in  his  "Introduction,"  that: 

"To  properly  treat  of  the  engineer's  duties  it  is  necessary  to  deal  somewhat 
with  the  principles  of  Agency,  Tort  and  of  Real  Property,  since  these  bear  an  in- 
timate relation  to  his  work  entirely  aside  from  his  rights  and  obligations  arising  out 
of  contracts  generally." 

And  all  this  he  does  in  a  work  which  has  but  331  pages,  32  pages  of  which  are 
given  over  to  "Appendix  Notes"  and  "Index."  It  may  not  be  unsafe  to  assume 
that  within  that  limited  space  it  would  be  very  difficult,  if  not  impossible,  to  grive 
a  comprehensive  view  of  the  various  branches  of  the  law  to  which  reference  is 
thus  made. 

It  was  to  be  expected  that  in  this  book,  as  it  must  be  expected  in  connection 
with  any  such  book  attempting  to  briefly  summarize,  condense  the  law  on  a 
specific  subject,  and  confine  its  applicability  to  a  particular  pursuit,  there  would  be 
errors  and  misleading  statements.    Reference  may  be  made  to  two  or  three  of  them. 

Whether  anyone  would  get  an  idea  as  to  the  nature  of  the  contract  or  be 
able  to  tell  whether  a  contract  actually  existed  in  any  particular  set  of  circum- 
stances from  the  definition  of  a  contract  given  in  section  17  of  this  work  is,  per- 
haps, not  difficult  to  say.    The  definition  is : 

"A  contract  is  an  agreement  between  competent  parties,  enforcible  at  law, 
whereby  each  acquires  a  right  to  what  is  promised  by  the  other." 

In   other  words,   the   attempt  is  made  to   define  a   contract   by   stating  what 
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will  be  the  result  of  a  contract  if  you  have  one.  Definitions  are,  of  course,  difficult 
and  should  be  avoided  as  far  as  may  be,  but  perhaps  the  worst  form  of  un- 
scientific definition  is  the  form  which  states  the  results  instead  of  the  nature  of 
the  thing  and  the  elements  which  compose  it. 

The  attempted  definition  of  "consideration"  in  section  36  is  not  only  mis- 
leading,— it  is  erroneous.     The  definition  is : 

"Consideration  is  the  act  or  forbearance  of  one  party  which  is  given  in  ex- 
change for  the  act  or  promise  of  the  other." 

Obviously,  if  an  act  or  forbearance  of  one  party  is  given  for  the  act  of  another 
party,  there  is  no  contract  at  all.  It  is  simply  an  exchange.  This  definition 
is  given  in  bold  large  type.  In  a  note  following  it,  in  small  tj-pe,  there  is  given  a 
partially  correct  definition  of  "consideration"  which,  if  it  had  been  expanded  and 
had  been  made  the  definition  for  the  main  part  of  the  text,  would  have  answered 
the  purpose.  This  instance  is  cited  simply  as  showing  how  misleading  a  treatise 
may  be  and  how  dangerous  it  may  be  in  the  hands  of  those  who  use  it  innocently. 

Again,  in  section  39,  consisting  of  ten  lines,  a  complete  disposition  of  the 
subject  of  the  performance  of,  or  a  promise  to  perform  a  contract  obligation  as  a 
consideration  for  a  new  promise,  is  purported  to  be  given.  The  statement  of  the 
author  carries  with  it  the  implication  that  the  law  is  uniform  and  settled  in  every 
jurisdiction,  the  fact  being  that  the  law  on  this  subject  is  different  in  different 
jurisdictions  and  involves  a  good  many  collateral  points  which  are  summarily 
ignored  in  the  statement. 

Again,  referring  to  a  contract  to  drill  a  well  3000  feet  deep,  the  author  says 
that  if,  after  the  contractor  has  drilled  2500  feet,  he  meets  unexpected  and  ex- 
traordinar>-  difficulties,  he  may  recover  for  the  work  done  if  he  can  prove  that 
performance  is  impossible  by  any  methods  ordinarily  used.  Such  a  proposition 
would  not  stand  the  test  of  the  law  as  it  actually  exists  nor  indeed  as  it  should 
exist  as  a  matter  of  sound  principle. 

Nevertheless,  it  should  be  said  that  a  very  earnest  attempt  has  been  made  to 
put  together  in  succinct  form  the  outstanding  principles  of  the  law  of  contracts 
(to  say  nothing  of  the  incidental  treatment  of  corporation,  real  estate  and  tort 
law),  and  if  this  subject  of  contracts  were  taught  in  an  engineering  school  by 
someone  familiar  with  the  entire  subject  of  the  law  of  contracts  quite  apart 
from  the  book,  so  that  he  might  use  the  book  as  a  basis,  correcting  and  amplify- 
ing its  statements,  where  there  might  be  necessity,  and  giving  ample  time  to  the 
subject,  there  might  be  a  valuable  office  performed  by  this  work.  For  other  pur- 
poses, the  value  of   the  work   does  not  so   clearly  appear. 

Perhaps  the  best  comment  upon  a  work  of  this  kind,  and  one  which  carries 
with  it  the  most  emphatic  of  warnings,  is  the  very  language  of  the  author  of  the 
work  under  consideration,  at  the  bottom   of  page  28.     He  says : 

"It  should  always  be  borne  in  mind,  however,  that  in  the  eye  of  the  law 
engineering  contracts  are  no  different  from  any  other  business  agreements." 


Charles  Thaddeus  Tekry 


Columbia  Law  School 


The  Fouxdatioxs  of  Social  Science,  An  Analysis  of  Their  Psychological 
Aspects.  By  James  Mickel  Willi.^ms.  New  York:  Alfred  A.  Knopf.  1920. 
pp.  xvi,  494. 

This  is  one  of  the  two  or  three  substantial  books  that  get  written  in  a  genera- 
tion.    By  this  I  mean  that  it  not  only  contains  ideas    (a  score  or  more  of  books 
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written  in  every  generation  contain  ideas)  but  that  it  consists  of  ideas.  There 
is  not  a  paragraph  in  it  without  an  idea  more  or  less  challenging;  and  all  of  this 
intellectual  stuff  is  coherent.  It  constitutes  an  argument  and  arrives  at  con- 
clusions. It  is  much  more,  too,  than  a  work  of  logic.  Professor  Williams  is 
not  only  a  thoughtful  man,  he  is  also  an  educated  man.  He  knows  what  his 
predecessors  in  the  fields  of  social  science  thought  and  wrote  before  he  tried 
to  reconsider  the  problems  upon  which  they  reflected.  He  knows  history  also, 
and  letters.  Best  of  all,  his  Maker  gave  him  imagination  and  humor.  He  is 
always  judicious  and  sane.  His  pages  abound  in  abstractions  but  they  are  rich 
also  in  concrete  fact  and  felicitous  phrase.  They  are  not,  however,  easy  reading. 
They  were  not  written  to  amuse.    They  demand  attention  and  alertness. 

Professor  Williams'  thesis  is  that  all  of  the  social  sciences  make  assumptions 
which,  when  examined,  turn  out  to  be  propositions  in  social  psychology.  There- 
fore, he  contends,  social  psychology  is  the  foundation  of  all  social  sciences  including 
politics,  jurisprudence  and  economics,  and  all  students  who  would  make  contribu- 
tions to  them,  or  even  hope  to  understand  them,  must  first  know  their  social 
psychology.  The  reader  presumably  will  not  be  mistaken  if  he  infers  that  the 
volume  is  a  far-ranging,  as  it  is  a  profound,  introduction  to  a  system  of  social 
psychology. 

The  author's  method  is  straightforward.  He  never  indulges  in  fine  writing 
and  never  tries  to  arrest  attention  by  circuitous  approach.  As  naturally,  therefore, 
as  a  writer  on  geometry  might  do,  he  begins  with  a  provisional  definition : 

"Without  attempting  to  frame  a  complete  definition  or  one  that  will  generally 
satisfy  students  of  the  subject  we  may  say  that  it  [social  psycholofy]  is  the  science 
of  the  motives  of  the  behavior  of  men  living  in  social  relations.  As  such  it  is  one 
of  the  sciences  of  society,  society  being  a  general  term  for  mankind  living  in 
social  relations." 

The  behavior  studied,  he  is  careful  to  say,  includes  both  reflex  and  conscious 
reactions ;  and  by  motive  he  means,  "any  mental  state  which  either  assists  or  hinders 
an  act."  On  every  page  that  follows,  the  reader  finds  evidence  that  Professor 
Williams  has  mastered  the  literature  of  psychology  to  date.  He  knows  the  exposi- 
tions and  the  arguments  of  the  functionalists,  the  behaviorists  and  the  Freudians, 
and  yet  he  never  talks  their  jargon.  Always  he  is  examining  phenomena  of 
human  society  in  the  concrete — sovereignty,  government  and  policy,  law  as  de- 
clared by  courts,  prices,  profits  and  wages  seen  as  incidents  of  industrial  relations. 
He  lives  up  to  his  declaration  that  he  has  "attempted  to  bring  to  a  focus  the  human 
nature  basis  of  the  different  fields  of  knowledge"  within  the  scope  of  social  science. 
Concreteness  and  reality  are  arrived  at  by  inquiring  in  every  instance  what  facts 
of  interest  (of  stimulation  and  reaction)  lie  back  of  the  assumptions  made  by 
political  theorists,  by  judges,  by  economists,  and  by  historians.  Here  is  an  example. 
The  legal  theory  of  the  state  "assumes  that  the  people  of  the  state  are  a  unit 
whose  will  is  represented  by  the  law."  But  what  is  the  fact?  As  anyone  who 
looks  about  him  can  see,  the  population  of  a  state  is  organized  into  self-conscious 
conflicting  classes  to  such  an  extent  that,  as  a  psychological  fact,  the  will  of  the 
people  as  a  whole  is  represented  by  a  very  small  part  only  of  the  law.  Yet  the 
class  struggle  is  by  no  means  the  only  social  fact  to  be  regarded.  There  are  not 
only  classes  in  modern  society,  there  are  masses  also;  and  sovereignfy,  in  the  last 
analysis,  is  vested  in  the  masses  and  not  in  any  class.  Such  a  judgment  makes  the 
definition  of  the  "masses"  which  Professor  Williams  oflters  us  a  discrimination  of 
some  importance.  Superficially  regarded,  the  masses  are  those  members  of  society 
who,  not  having  yet  become  class  conscious,  vote  year  after  year  as  partisans, 
regardless  of  the  personality  of  candidates  and  equally  regardless  of  issues. 
Psychologically,  therefore,  the  masses  are  members  of  society  who  vote  by  habit, 
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not  having  arrived  at  that  questioning  and  challenging  state  of  mind  which  insists 
upon  bringing  political  action  into  line  with  reasoned  theories  or  experimental 
programs.  Obviously,  we  have  here  a  group  of  ideas  by  which  all  theories  of 
government,  all  attitudes  and  decisions  of  judges,  and  all  radical  economic  pro- 
grams, including  revolutionary  ones,  can  be  analyzed.  Law,  policy  and  adminis- 
tration are  products  in  part  of  instinctive  reactions,  in  part  of  habit,  in  part  of 
"rationalizing,"  in  part  of  experimental  intent.  The  ratios  are  ever  shifting.  The 
class  struggle  shifts  its  ground  as  the  ratios  shift,  and  presently  decisions  and 
theories  adjust  themselves  to  the  new   social  topography. 

To  the  student  of  law  the  most  interesting  and  valuable  pages  turn  out  to  be 
(as  the  chapter  headings  promise)  those  of  Book  II  on  "Social  Psychology  and 
Jurisprudence."  Their  key  note  is  the  assumption  that  the  lawyer's  professional 
method  of  thinking  is  deductive,  and  that  judges,  even  more  than  the  practicing 
lawyer,  think  deductively  and  rarely  by  the  inductive  method  of  the  scientific  in- 
vestigator. There  are  indications,  however,  that  Professor  Williams  is  alertly 
observant  of  the  inductive  habits  of  writers  like  Pound,  and  of  judges  like  Holmes. 
The  chief  contention  of  these  chapters  is  that  the  "attitude"  of  judges  (a  state  of 
mind  largely  unconscious)  is  a  factor  in  decision  far  from  negligible. 

It  would  be  impossible  for  an  author,  whatever  his  equipment,  to  produce  a 
work  of  such  scope  and  fundamental  character  as  this,  free  from  error  and  not 
provocative  of  dissent  by  colleagues.  I  shall  oflfer  two  criticisms  only.  Professor 
Williams'  sympathies  are  unmistakably  with  the  under  dog  in  the  class  struggle. 
His  "attitude"  is  neither  uncertain  nor  disguised.  His  work  would  have  been  more 
effective,  more  complete  and,  I  think,  more  scientific  if  he  had  given  us  side  by 
side  with  his  analysis  of  the  psychology  of  dominant  men  an  analysis  also  of  the 
correlated  psychology  of  those  subordinated  classes  whose  "inferiority  complex" 
is  as  characteristic  as  the  superiority  complex  of  the  exploiters.  One  of  the  out- 
standing psychological  facts  of  trade  unionism,  of  communism,  and  of  revolution 
is  the  attempt  of  subordinated  people  to  save  their  face  and  their  interests  by 
limiting  the  life  possibilities  of  superiors.  The  impulse  so  to  behave  undoubtedly 
accounts  also  for  much  of  our  conventional  morality,  and  for  no  small  part  of  our 
law.  It  is  probably,  for  example,  the  true  ps3rchological  explanation  of  prohibition 
and  of  blue  law  legislation  in  general. 

I  do  not  like  Professor  Williams'  way  of  disposing  of  what  he  calls  "sociology" 
in  distinction  from  what  he  calls  "social  psychology'."  The  few  pages  that  he  de- 
votes to  sociology  are  found  in  a  chapter  on  "Social  Psychology'  as  Related  to 
Economics,  History  and  Sociology."  If  no  distinction  should  be  made  between 
social  psychology  and  sociology'  there  was  no  occasion  to  deal  with  sociology  sepa- 
rately; but  if  by  sociology  we  are  to  understand  a  study  of  pluralistic  reaction  to 
stimulus  (collective  action)  in  distinction  from  a  study  of  the  motives  of  men  re- 
garded as  individuals,  then  the  foundations  of  the  social  sciences  are  not  found 
alte^ether  within  the  field  of  social  psychology.  Foundations  broader  and 
quite  as  deep  are  found  also  within  the  field  of  sociology  which,  therefore,  should 
be  as  carefully  described  as  the  fiefd  of  the  individual  motives  is. 

Fraxklin  H.  Giddikgs 
Columbia  University 


French  Copmpav  Law  (Socteies  Anonymes)  English  and  Foreign  Companies 
in  France.     By  Pierre  Pellerix.     London :  Ste\'Ens  &  Sons,  Ltd.     1920.    pp.  159. 

This  is  a  practical  handbook  for  the  use  of  lawyers  and  business  men.  The 
law  under  which  French  corporations,  known  as  societe  anonymes,  are  organized 
is  the  law  of  Julv  24.  1867,  as  modified  by  later  laws.    The  author  gives  a  summary 
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of  these  laws  relating  to  the  organization  and  general  control  of  corporations,  the 
issue  of  shares  and  debentures,  financial  statements,  dissolution  and  taxation.  He 
also  gives  an  outline  of  the  formalities  to  be  complied  with  by  English  and  foreign 
companies  in  France  with  respect  to  the  French  inland  revenue.  The  book  con- 
tains a  collection  of  forms.  The  index  is  not  so  full  and  complete  as  it  shotild  be, 
and  the  table  of  contents  is  printed  not  where  one  expects  to  find  it,  but  at  the 
end  of  the  preliminary  chapter. 

The  book  is  also  of  interest  to  the  student  of  comparative  law,  as  it  presents 
in  compact  compass  the  principal  differences  in  the  organization,  control  and  opera- 
tion of  a  French  company,  as  compared  with  an  English  or  American  company. 
The  more  important  of  these  differences  are  the  following : 

(1)  The  societe  anonyme  is  constituted  by  the  execution  and  filing  of  a  docu- 
ment known  as  Statuts.  This  includes  all  that  is  contained  in  the  memorandum  of 
association  and  articles  of  association  of  an  English  company  or  the  certificate  of 
incorporation  and  by-laws  of  an  American  company,  and  also  a  part  of  what  ap- 
pears in  the  minutes  of  the  meetings  of  an  American  company. 

(2)  All  the  shares  must  be  fully  subscribed  for.  They  may  be  issued  for  prop- 
erty, including  patents  and  good  will,  but  not,  it  seems  for  services,  excepting 
founders'  shares,  and  one-quarter  must  be  paid  in  cash. 

(3)  Shares  must  have  a  par  value.  Shares  which  are  fully  paid  for  may  be 
and  usually  are  issued  payable  to  bearer. 

(4)  In  addition  to  ordinary  shares  and  preference  shares,  such  as  are  com- 
mon in  an  American  company,  there  are  vendors*  shares  and  founders'  shares. 
Vendors'  shares  are  issued  for  property  and  are  not  negotiable  for  two  years  after 
the  incorporation  of  the  company.  Founders'  shares  are  issued  to  promoters  and 
to  subscribers  in  consideration  of  a  large  subscription  or  a  cash  subscription,  and 
are  sometimes  reserved  in  order  to  remunerate  services  rendered  after  the  in- 
corporation of  the  companj'.  They  entitle  the  holder  to  a  certain  portion  of  the 
net  profits,  but  do  not  give  the  right  to  vote  at  general  meetings. 

(5)  It  is  stated  in  the  text  at  page  31  that  at  general  meetings  each  holder 
is  entitled  to  one  vote,  without  regard  to  the  number  of  his  shares,  unless  there  is 
a  provision  to  the  contrary  in  the  Statuts,  and  if  there  is  such  a  provision  "the  maxi- 
mum of  votes  which  a  shareholder  can  have  is  ten."  Again,  on  page  48,  it  is 
stated :  "Very  often  one  share  one  vote  is  provided  by  the  Statuts,  sometimes  the 
number  of  votes  is  extended,  but  not  beyond  ten  (10)  for  one  shareholder,  what- 
ever may  be  the  number  of  shares  held,  so  that  the  largest  shareholder  cannot 
have  the  majority."  This  was  in  accordance  with  the  law  of  1867,  but  it  has  ap- 
parently been  modified,  for  it  is  stated,  on  page  54 :  "As  a  rule,  all  shareholders  have, 
at  a  general  meeting,  an  equal  right  of  voting  proportional  to  the  number  of  shares 
which  they  hold,"  and  in  the  form  for  the  Statuts  the  suggested  provision  is  that 
"every  member  of  the  meeting  has  as  many  votes  as  he  represents  shares,  either 
as  owner  or  as  proxy." 

(6)  Directors  may  be  elected  for  a  term  not  exceeding  six  years,  and  they 
are  usually  elected  for  the  maximum  period.  They  must  be  shareholders,  their 
shares  being  security  for  all  their  acts  done  in  the  management  of  the  company. 
And  they  can  be  removed  from  office  at  any  time  by  vote  of  the  shareholders  at 
an  ordinary  general  meeting. 

(7)  Directors  are  liable  for  mismanagement  both  to  the  ^areholders  in- 
dividually, who  may  appoint  an  agent  to  represent  them  all,  and  also  to  the 
shareholders  collectively,  who  can  bring  what  is  called  an  action  sociale,  corre- 
sponding to  our  stockholders'  representative  action. 

(8)  The  general  control  of  societes  anonymes  is  vested  in  the  directors,  but 
it  is  stated  that  the  directors  are  subject  to  the  supervision  of  the  auditors  known 
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as  commissaires  de  surveillance.  This  supervision,  however,  does  not  seem  to  in- 
volve any  direct  control  or  power  over  the  directors,  but  is  exercised  simply  by 
the  examination  of  the  accounts  and  the  preparation  of  a  report  for  the  con- 
sideration of  the  general  meeting.  The  auditor's  examination  and  report  are 
conspicuous  features  of  the  French  law  of  corporations  and  there  are  very  spe- 
cific provisions  relating  thereto. 

(9)  A  societe  anonyme  is  dissolved  when  all  its  shares  are  acquired  by  one 
person. 

It  may  be  expected  that,  with  a  resumption  of  active  commercial  intercourse 
with  France,  there  will  be  increasing  need  of  a  knowledge  of  the  French  law, 
relating  to  French  corporations  and  foreign  corporations  doing  business  in  France. 
A  handbook  of  the  law,  however  accurate  it  may  be,  cannot  be  depended  upon  by 
an  American  lawyer  in  advising  his  clients,  but  it  may  be  of  considerable  use  to 
those  who  have  occasion  to  employ  a  foreign  lawyer.  And  for  this  purpose  this 
handbook  may  be  commended  as  containing  in  convenient  form  a  summar>'  of  the 
essentials  of  the  law. 

George  F.  C.^nfield 

Columbia  Law  School 


Political  Systems  in  Transition  :\Var-Time  and  After.  By  Charles  G. 
Fenwick.    New  York.    The  Century  Co.    1920.    pp.  xi,  322. 

The  object  of  this  book,  as  stated  by  the  author,  is  "to  survey  the  changes 
brought  about  by  the  war  in  the  governments  of  the  United  States,  and  in  so  do- 
ing to  exhibit,  by  comparison  and  contrast,  the  relative  strength  and  weakness  of 
the  several  political  systems  and  the  probable  lines  of  future  reconstruction." 
Certain  limitations,  which  Professor  Fenwick  fully  recognizes,  instantly  suggest 
themselves.  Most  of  the  changes  dealt  with  are  too  recent  to  be  definitively  ap- 
praised ;  many  are  continuing,  on  unexpected  lines,  under  our  very  eyes ;  and 
speculation  about  what  is  going  to  happen  is  no  less  hazardous  in  this  field  than  in 
most  others.  None  the  less,  as  a  study  in  political  dynamics — a  kaleidoscopic  view 
of  governments  in  the  making  and  of  governments  bending  in  new  directions  to 
meet  the  necessities  of  an  extraordinar>-  period — the  book  is  thoroughly  j  us^tifiable, 
and  indeed  decidedly  useful. 

The  treatment  of  European  governments  is  very  brief,  running  to  a  bare  hun- 
dred pages.  One  chapter  lightly  sketches  the  constitutions  of  Great  Britain  and 
the  principal  continental  states  on  the  eve  of  the  war;  two  others  describe  the 
political  changes  brought  about  by  the  war  in,  first,  the  countries  with  autocratic 
governments,  second,  those  with  democratic  systems.  There  is  no  attempt  at 
narrative.  But  the  collapse  of  the  German  and  Russian  autocracies  is  commented 
on  and  the  new  schemes  of  government  that  arose  in  their  stead,  republican  and 
soviet  respectively,  are  so  characterized  as  to  bring  out  their  salient  characteristics. 
Of  interest  here,  too,  are  the  observations  that  are  made  on  the  initial  advantages  of 
autocracy  over  democracy  in  war-time. 

The  bulk  of  the  volume,  however,  is  devoted  to  the  United  States,  being  so 
planned  as  to  supplement,  rather  than  to  duplicate,  Dr.  W.  F.  Willoughby's 
Government  Organisation  in  War-Time  and  After.  Here  we  find  a  more  satisfy- 
ing, because  fuller,  treatment  of  the  political  problems  raised  by  war  and  of  the 
means  thus  far  employed  to  solve  them.  Three  chapters  deal  with  the  federal 
government  in  war-time,  one  chapter  describes  the  new  legislative  and  adminis- 
trative activities  of  the  states,  two  consider  the  new  ideals  of  democracy  and  the 
pending  questions  of  governmental  reorganization,  and  at  the  close  comes  the  in- 
evitable chapter  on  the  problem  of  international  organization. 
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In  this  portion  of  his  book  Professor  Fenwick  has  rendered  three  main  services. 
First,  he  has  de«:ribed  the  war  powers  of  the  national  government  on  fresh  and 
convincing  lines.  He  is  in  general  agreement  with  the  view  that  the  government 
has  unlimited  powers  when  war  is  going  on,  although  he  differs  from  Senator 
Sutherland  and  some  other  constitutional  lawyers  in  insisting  that  a  basis  for  every 
power  that  is  exercised,  in  war  as  in  peace,  must  be  found  in  some  clause  or 
clauses  of  the  Constitution.  A  second  contribution  is  a  brief  and  well-written 
account  of  the  labyrinthine  legislative  and  administrative  measures  employed  by 
the  states  for  the  promotion  of  the  war  and  the  well-being  of  soldiers  and  civilians. 
The  third  service  i;i  a  systematic  and  open-minded  exposition  of  proposed  govern- 
mental readjustments  in  both  nation  and  states.  Chief  among  the  changes  which 
are  advocated  are  the  conferring  upon  the  national  government  of  power  to  assume 
direct  control  over  all  matters  in  which  the  needs  of  either  the  nation  as  a  whole 
or  of  any  part  of  it  cannot  be  attained  by  the  action  of  the  individual  states,  e.  g., 
control  over  nation-wide  strikes  and  over  the  raw  materials  of  industry;  surrender 
of  state  control  over  the  instrumentalities  of  commerce;  introduction  of  a  direct 
presidential  initiative  in  legislation;  and  adoption  of  a  budget  system.  Other 
suggested  changes,  e.  g.,  government  ownership  of  railroads  and  nationalization  of 
mines,  are  commented  on  without  specific  recommendations. 

Frederic  A.  Ogg 

University  of  Wisconsin 


Labor  as  an  International  Problem,  A  series  of  Essays  comprising  a  Short 
History  of  International  Labor  Organization  and  a  review  of  General  Industrial 
Problems.  By  E.  John  Solano,  Editor,  London:  Macmillan  and  Company. 
1920.    pp.  xi,  345. 

This  volume  will  be  welcomed  as  a  pioneer  contribution  to  a  new  and  growing 
field  of  literature  on  the  international  aspects  of  the  labor  problem.  It  is  a  col- 
lection of  chapters  written  by  such  distinguished  authorities  as  G.  N.  Barnes, 
Arthur  Fontaine,  Emile  Vandervelde,  Albert  Thomas  and  others,  all  of  whom 
with  one  exception  are  directly  associated  with  the  new  International  Labor 
Organization  created  by  the  Peace  Treaty.  Mr.  Solano  edits  his  work  "with  the 
object  of  explaining  the  constitution,  functions,  procedure,  and  policy  of  the 
International  Labor  Office,  and  to  provide  a  short  record  of  its  work  ending  with 
the  conventions  and  recommendations  passed  at  the  International  Seamen's  Con- 
ference, held  in  Genoa  in  July,  1920,"  and  also  to  present  "a  short  review  of  the 
history  of  international  labor  legislation." 

The  first  three  chapters  deal  in  the  main  with  the  structure  and  functions  of 
the  International  Labor  Organization.  In  a  chapter  on  "The  Scope  and  Purpose 
of  International  Labor  Legislation,"  Mr.  G.  N.  Barnes  outlines  the  general  prin- 
ciples of  the  policy  which  will  guide  the  International  Labor  Organization.  This 
is  followed  by  an  illuminating  discussion  by  professor  J.  T.  Shotwell,  of  Colum- 
bia University,  on  the  constitutional  difficulties  which  confronted  the  American 
delegates  on  the  Labor  Commission  at  Paris.  Mr.  W.  A.  Appleton,  general  secre- 
tary of  the  British  General  Federation  of  Trade  Unions,  next  defines  the  basis 
of  cooperation  between  that  organization  and  the  International  Labor  Organiza- 
tion in  an  essay  on  "International  Trade  Unionism." 

It  is  apparent  that  in  a  volume  comprised  of  separate  essays,  strict  unity  and 
consistency  in  organization  is  rather  difficult  to  achieve.  This  may  justify  the 
"sandwiching"  of  two  chapters  on  special  topics  within  the  middle  of  the  book — one, 
by  the  Japanese  delegate  to  the  Paris  conference,  Mr.  Minoru  Oka,  on  "Labor 
Legislation  in  Japan,"  which  is  an  informing  account  of  industrial  conditions  and 
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progress  in  that  country;  the  other,  by  Mr.  M.  Emile  Vandervelde,  which  is  an 
analysis  of  selected  problems  of  industrial  reconstruction  in  Belgium, 

The  movement  to  estabHsh  international  standards  for  social  control  of  in- 
dustrial conditions  begins  a  new  section  of  the  book.  Miss  Sophy  Sanger  applies 
her  knowledge  as  a  former  secretary  of  the  British  section  of  the  International 
Association  for  Labor  Legfislation  in  an  essay  on  industrial  reforms  which  were 
later  found  in  the  agenda  of  the  Washington  Conference.  Arthur  Fontaine,  now 
chairman  of  the  governing  board  of  the  International  Labor  Organization,  re- 
views the  long  struggle  to  internationalize  labor  standards.  Mr.  H.  B.  Butler, 
deputy-director  of  the  International  Labor  Organization,  summarizes  the  problem 
and  work  of  the  Washington  Labor  Conference  under  the  auspices  of  the 
League  of  Nations.  The  concluding  chapter  on  the  new  International  Labor 
Office  comes  from  the  pen  of  the  director  of  the  office,  Albert  Thomas.  The 
former  French  minister  boldly  constructs  in  vivid  style  the  future  policy  of  the 
office.     Useful  appendices  complete  the   volume.     There   is  no   index. 

Mr.  Solano  is  to  be  commended  for  his  timely  effort  in  making  available 
for  the  student  in  the  labor  field  as  well  as  for  the  practical  person  of  affairs  a 
judicious  selection  of  reliable  studies  which  were  suggested  when  labor  gained 
its  international  Magna  Charta  by  the  creation  of  the  International 
Labor  Organization.  Coming  so  soon  after  the  establishment  of  that  organiza- 
tion, the  work  is  meant  to  be  factual  rather  than  prophetic,  suggestive  rather 
than  exhaustive.  Mr.  Solano  does  not  overlook  the  many  obstacles  in  the  attempt 
to  regulate  labor  internationally  but,  as  he  points  out  in  his  able  introduction, 
at  least  the  labor  sections  of  the  peace  treaty  for  the  first  time  in  human  history 
give  legal  recognition  to  the  ultimate  community  of  interests  of  wage-earners 
the  world  over,  who  seek  a  minimum  of  decent  living  in  place  of  emploj-ment 
and  home.  It  seems  reasonable  to  state  that  the  adoption  of  protective  standards 
for  labor  on  an  international  basis  represents  an  unparalleled  unity  of  purpose  and 
effort  in  the  direction  of  labor  welfare.  Mr.  Wells,  in  search  of  a  chapter  for 
his  "Outline  of  History"  on  "Humanity's  Labor  Problem,"  might  have  found 
fertile  material  for  his  interpretive  powers  in  this  collection  of  writings  premised 
on  human  labor  as  a  common  enterprise.  Together  with  Dr.  Ayasawa's  and  Pro- 
fessor Hetherington's  recent  publications  on  "International  Labor  Legislation," 
Mr.  Solano's  book  should  stimulate  research  workers  to  add  to  these  valuable 
productions  in  the  field  of  international  labor. 

S.  C.  Oppenheim 

State  Te.\cher's  College 

KiRKSVILLE,  Mo. 


Patent  Law.  By  John  Barker  W.\ite.  Professor  of  Law  in  the  Univer- 
sity of  Michigan  Law  School.  Princeton,  N.  J.:  Princeton  Unu-ersity  Press. 
1920.     pp.  viii,  316. 

The  reported  decisions  relating  to  patent  causes,  which,  during  the  earlier 
portion  of  the  last  century,  were  comparatively  few,  have  during  the  past  fifty 
years  grown  to  such  proportions  as  to  constitute  in  and  of  themselves  a  distinct 
and  well  reasoned  body  of  law  of  considerable  proportions.  The  law  underlying 
these  decisions  Professor  Waite  has  condensed  into  a  small  volume,  which  to- 
gether with  the  index  comprises  316  pages.  The  primary  purpose  of  the  book  as 
stated  by  the  author  is  that  of  furnishing  a  work  from  which  inventors,  business 
men,  engineers,  lawyers  in  general  practice  and  all  that  class  of  laymen  could 
obtain  information  concerning  their  rights  with  respect  to  inventions  and  pat- 
ents.    The  book  is  not  intended  primarily   for  patent  practitioners,  it  being  pre- 
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sumed  by  the  author  that  they,  being  already  trained  specialists,  have  no  need 
for  discussion  of  principles,  but  may  find  their  source  of  inspiration  in  the  dry 
digests  of  the  law. 

Professor  Waite  brings  to  his  task  a  brilliant  mind  and  one  obviously  skilled 
in  dialectics  and  refinements  of  argument.  The  whole  book  gives  evidence  of  the 
exercise  of  unusual  reasoning  powers  on  the  part  of  the  author.  It  is  to  be 
questioned,  however,  from  the  utilitarian  standpoint  as  to  whether  or  not  this 
book  addressed  as  it  is  to  the  ordinary  inventor  is  not  couched  in  such  terms  as 
to  be  difficult  for  him  to  follow.  In  a  work  addressed  to  others  than  those 
skilled  in  the  patent  law  or  students  of  the  law,  it  would  seem  that  a  book  more 
dogmatic  in  character  and  simpler  in  its  expression  would  more  approximate  the 
needs  of  the  average  inventor ;  that  is,  that  the  ordinary  person  is  more  interested 
in  the  clear  and  concrete  statement  of  the  principle  with  simple  illustrations 
thereunder  as  settled  by  the  court  than  he  is  in  exposition  and  dialectic  refine- 
ments. 

Thus  the  first  three  chapters  of  the  book  wander  far  afield  and  appear  to  be 
given  over  in  large  part  to  speculation  and  discursiveness,  which,  however,  bril- 
liant and  interesting  they  may  be  in  and  of  themselves  to  the  practitioner,  are 
out  of  place  in  a  book  addressed  to  persons  other  than  those  acquainted  with 
patent  law.  One  example  of  such  discursiveness  is  found  on  page  31  involving 
the  discussion  as  to  "whether  a  purely  mental  process  not  involving  the  manipu- 
lation of  substance,  can  be  protected  by  patent  as  an  art".  In  view  of  the  fact 
that  while  the  courts  are  somewhat  nebulous  as  to  the  exact  meaning  of  the  word 
art,  but  have  nevertheless  never  sustained  a  patent  for  an  art  or  process  except 
where  physical  instrumentalities  were  employed,  it  would  seem  that  a  discussion 
of  the  question  of  the  patentability  of  a  mere  mental  process  is  neither  neces- 
sary nor  profitable  and  only  serves  to  confuse  the  persons  to  whom  this  book 
is  plainly  directed.  In  any  event,  the  probabilities  of  any  inventor  seeking  to 
obtain  a  patent  for  a  mental  process  are  so  remote  as  to  be  practically  negligible, 
particularly  since  as  a  practical  matter  any  patent  attorney  in  active  practice  would 
undoubtedly  advise  his  client  without  hesitation  that  no  patent  could  be  obtained 
for  purely  a  mental  process,  and  would  refuse  to  prepare  the  application  therefor. 

On  page  76,  the  author  states  that  "lacking  in  invention"  is  synonymous  with 
"lacking  in  novelty".  Such  statement  is  confusing  to  the  reader,  particularly 
since  the  terms  are  not  used  interchangeably  in  the  books.  A  thing  to  be  patent- 
able must  not  only  be  an  invention  but  it  must  be  new.  Anticipation  cannot  be 
predicated  upon  the  prior  art  except  when  all  of  the  elements  of  a  patented 
combination  are  found  in  the  same  description  or  machine  where  they  do  sub- 
stantially the  same  work  by  the  same  means.  It  constitutes  no  anticipation  where 
one  or  more  elements  are  found  in  one  prior  publication,  and  others  in  another, 
and  still  others  in  a  third ;  it  may  or  may  not,  however,  constitute  invention  to 
combine  such  elements  into  one  combination.  For  example,  a  combination  or 
thing  may  be  new,  and  yet  not  an  invention  because  it  involves  the  exercise  of 
mere  mechanical  skill.  Thus  it  might  have  been  new  to  supply  a  lead  pencil 
with  a  rubber  eraser  at  the  end,  but  no  invention  was  involved,  such  collocation 
having  been  held  to  be  an  aggregation. 

It  is  undoubtedly  true  that  in  many  instances  a  patent  is  invalid  because 
lacking  both  novelty  and  invention,  and  that  the  consideration  of  the  one  is  more 
or  less  involved  with  the  other,  but  it  would  seem  that  to  confuse  the  terms  want 
of  novelty  and  want  of  invention  serves  no  useful  purpose,  and  so  far  as  the 
uninformed  reader  is  concerned,  involves  him  in  a  situation  of  great  uncertainty 
as  to  just  what  his  rights  are  in  any  given  situation. 

Another  example  of   discursiveness  is   the  consideration   of  the  case  of    The 
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Barbed  Wire  Patent  (1892)  143  U.  S.  275,  12  Sup.  Ct.  443,  450.  in  connection  with 
the  subject  of  aggregation,  where  the  author  states,  page  50:  "The  court  called 
it  a  combination  without  discussing  its  differentiation  from  unpatentable  aggre- 
gation." In  view  of  the  fact  that  such  case  did  not  involve  aggregation  at  all 
but  merely  a  patentable  combination,  there  does  not  appear  to  have  been  any 
occasion   or  necessity   for   the  court   to   discuss   differentiation    from   aggregation. 

Relative  to  drawings,  the  author  theorizes  on  pages  87-90  as  to  whether  or 
not  such  drawings  are  in  and  of  themselves  complete  evidence  of  anticipation. 
In  such  discussion  the  author  plainly  takes  issue  with  the  authorities,  whom  he 
states  are  illogical  in  their  conclusions.  But  however  that  may  be,  it  is  certainly 
well  settled  that  outside  of  design  patents,  published  or  unpublished  drawings  do 
not  anticipate  a  patentable  invention.  Such  being  the  case  surely  there  is  no 
good  reason  for  bringing  the  matter  of  illogical  conclusions  home  to  the  reader 
since  all  he  is  interested  in  as  a  practical  man  is  what  the  law  really  is  rather 
than  what  it  ought  to  be. 

Then  again  the  arrangement  of  the  first  three  chapters  of  the  book  appears 
to  be  poorly  organized.  In  a  book  of  this  character  it  would  seem  proper  to 
bring  out  clearly  at  the  outs^et,  of  just  what  the  grant  of  a  patent  really  consists. 
This  is  a  very  important  matter  and  underlies  the  whole  law  of  patents  and  is  a 
question  concerning  which  there  is  great  likelihood  of  confusion,  particularly  in 
view  of  the  fact  that  even  judges  have  not  at  all  times  carefully  kept  in  mind 
the  nature  of  the  exclusive  right  granted  by  the  patent. 

The  law  is  clearly  stated  in  Bloomer  v.  McQuetvan  (1852)  14  How.  539,  by 
Mr.  Chief  Justice  Taney,  who  says :  "The  franchise  which  the  patent  grants 
consists  altogether  in  the  right  to  exclude  every  one  from  making,  using  or 
vending  the  thing  patented  without  the  permission  of  the  patentee".  Thus  it 
appears  that  the  Government  does  not  grant  any  affirmative  right,  but  only  a 
mere  right  t^  exclude  others  than  the  patentee  from  making,  using  or  selling 
his  patented  article.  It  is  also  important  to  bring  home  to  the  laj-man  that  in 
the  United  States  only  an  inventor  can  apply  for  a  patent.  The  reader  has,  how- 
ever, to  reach  page  118  of  the  book  before  he  discovers  this  important  point. 
Such  matter  it  would  seem  should  be  pointed  out  to  the  layman  at  the  very 
outset. 

But  however  discursive  the  author  has  been  relative  to  the  first  three  chap- 
ters of  the  book,  the  remaining  chapters  of  the  book  beginning  with  chapter  IV 
appear  to  be  wholly  admirable.  Chapter  IV  relating  to  persons  entitled  to  pat- 
ents is  very  comprehensive  and  the  arrangement  is  excellent ;  in  particular  the 
difficult  subject  of  joint  invention  is  lucidly  handled.  This  is  also  the  case  with 
chapter  V  dealing  with  the  loss  of  a  right  to  a  patent,  which  is  brilliant,  concise 
and  anahlical  and  shows  the  author  at  his  best.  In  chapter  VIII  the  discus- 
sion relative  to  licenses  is  very  illuminating,  particularly  as  to  the  effect  of  con- 
ditions and  restrictions. 

In  these  later  chapters  the  author  adheres  very  closely  to  the  principles 
settled  or  fixed  by  judicial  decision  and  interpretation  and  the  law  is  on  the 
whole  well  stated  and  illustrated.  It  is  to  be  questioned,  however,  whether  such 
chapters  are  written  in  such  language  as  would  be  readily  understood  and  com- 
prehended by  those  other  than  patent  practitioners  or  students  of  the  law, 
although  it  must  be  admitted  that  in  some  instances  the  very  nature  of  the 
subject  renders  it  difficult  of  interpretation.  Such  difficulty  is  recognized  in  the 
last  chapter  of  the  book,  in  which  the  author  states  in  effect  that  there  is  no  branch 
of  the  law  in  which  there  is  so  much  difficulty  in  applying  legal  principles  as  in 
the  law  relating  to  patents.  This  is  due  the  author  states  to  the  fact  that  "the 
essential   dissimilarity  of   sensible  circumstance  precludes   the  possibility  of   rules 
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and  the  influence  of  other  precedent  cases".  We  believe,  however,  that  this  is 
perhaps  an  over  statement.  No  one  case  under  any  branch  of  the  law  is  exactly 
the  same  as  any  other  case,  and  there  is  always  difficulty  of  applying  judicial 
precedent  particularly  in  complicated  cases.  What  the  author  undoubtedly  means 
is  that  the  usual  patent  case  is  involved  and  presents  a  considerable  number  of 
issues;  so  that  a  patent  case  would  ordinarily  exhibit  the  same  difficulty  as  any 
case  not  involving  patents  and  brought  for  causes  of  action  which  were  in- 
volved  and   complicated. 

All  things  considered,  this  book  presenting  as  it  does  many  original  points 
of  view,  and  close  analysis  of  the  law,  will  be  invaluable  to  the  patent  lawyer 
and  should  for  this  reason  be  in  every  library  in  which  provision  is  made  for 
works  on  patent  law. 

Everett  N.  Curtis 

New  York  City 


International  Law,  a  Treatise.  By  L.  Oppenheim.  Vol.  I.  Peace.  Third 
Edition.  Edited  by  Ronald  F.  Roxburgh.  London :  Longmans,  GrEEn  &  Co.  1920. 
pp.  xliii,  799. 

Professor  L.  Oppenheim  of  Cambridge  University  died  on  October  7,  1919, 
but  as  the  editor  of  the  present  volume  tells  us,  by  pursuing  the  practice  of  mak- 
ing marginal  annotations  during  the  war,  he  left  his  treatise  on  International  Law 
revised  up  to  July,  1919.  Thus  he  had  completed  discussion  of  some  of  the  pro- 
visions of  the  Treaty  of  Versailles.  The  first  volume,  now  offered,  has  been 
edited  to  include  material  up  to  May,  1920  by  Mr.  Ronald  F.  Roxburgh,  a  former 
student  of  the  author.  Mr.  Roxburgh's  additions  can  be  ascertained  by  noting  the 
date  of  incidents  treated,  and  by  his  explanation  in  the  preface,  but  they  are  not 
otherwise  distinguished  from  Oppenheim's  text. 

Although  born  and  educated  in  Germany,  Professor  Oppenheim  spent  most  of 
his  mature  life  in  Switzerland  and  in  England  where  he  was  naturalized.  Prior 
to  his  arrival  in  England  in  189.S  his  studies  had  been  in  jurisprudence  and  criminal 
law,  but  after  that  time  he  made  international  law  his  major  work  and  in  1905-1906 
published  a  two  volume  treatise  on  the  subject  in  English  which  was  at  once  recog- 
nized as  standard  and  went  into  a  second  edition  in  1912.  In  1908  Professor  Op- 
penheim was  called  to  the  Whewell  Professorship  of  International  Law  at  Cam- 
bridge University  to  succeed  Westlake.  The  present  edition  is  the  third,  and  the 
first  volume  contains  782  pages  of  text  as  compared  with  582  in  the  first  edition, 
thus  indicating  substantial  additions. 

Professor  Oppenheim's  training  in  continental  law,  later  broadened  by  his  con- 
tact with  the  English  legal  point  of  view,  eminently  qualified  him  to  write  on  inter- 
national law,  and  his  treatise  is  characterized  by  the  clarity  of  its  logical  basis 
and  the  comprehensiveness  of  its  content. 

The  theoretical  propositions  which  have  vexed  international  law  writers  are 
neatly  settled  by  care  in  definition.  Law  as  enforced  by  external  authority  is 
distinguished  from  morality  enforced  by  conscience  alone  (p.  4),  and  the  pro- 
priety of  classifying  international  "law"  in  the  former  category  is  made  clear. 
Professor  Oppenheim  denominates  himself  a  "positivist,"  rejects  "natural  law" 
entirely  (p.  116),  and  considers  custom  and  treaty  the  only  sources  of  international 
law  (p.  21).  The  theoretical  structure  is  particularly  notable  for  its  insistence 
that  states  are  the  only  subjects  of  international  law.  Heads  of  state,  diplomatic 
officers,  public  and  private  vessels,  individuals,  etc.  are  regarded  as  its  "objects" 
(pp.  18,  25,  457).  The  necessary  deduction  from  this,  that  international  law  as 
such  cannot  be  a  part  of  municipal  law  is  asserted  with  equal  strenuousness,  though 
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the  author  admits  that  many  writers  and  judicial  opinions  take  a  different  stand 
(p.  26). 

Although  some  might  regard  a  different  theoretical  basis  as  equally  accurate 
and  more  apt  to  keep  pace  with  the  future  development  of  international  law,  no 
careful  reader  can  fail  to  grasp  Professor  Oppenheim's  conceptions  and  to  admit  the 
logical  accuracy  of  his  deductions,  admitting  the  initial  assumptions.  As  has  been 
said,  the  author  asserts  himself  a  positivist,  but  the  manner  of  presentation  sug- 
gests that  the  legal  conclusions  flow  by  deduction  from  fundamental  definitions. 
Historical  incidents  and  precedents  appear  as  illustrations  of  a  priori  truth,  while 
in  so  typically  English  a  book  as  W.  E.  Hall's,  they  appear  as  the  truth  itself,  of 
which  propositions  of  law  are  merely  convenient  generalizations.  The  difference 
is,  however,  of  form  rather  than  substance,  and  the  conclusions  of  the  two  men 
differ  but  little. 

The  comprehensiveness  of  the  treatise  is,  to  the  mind  of  the  reviewer,  its 
-:reatest  merit.  The  history  of  the  subject  is  briefly  but  suggestively  considered 
iid,  in  the  body  of  the  work,  incidents,  judicial  decisions,  monographs  and  treaties 
are  exhaustively  reviewed  and  cited  in  support  of  the  author's  position  on  ever>' 
conceivable  question  of  international  law.  The  discussion  of  treaties  is  particularly 
full,  including  the  peace  treaty  with  Germany  and  the  League  of  Nations  Covenant 
(chap.  V).  The  chapters  on  international  responsibility  and  international  adminis- 
trative unions  are  also  notable. 

Professor  Oppenheim  is  favorable  to  the  League  of  Nations  Covenant  though 
suggesting  some  improvements,  but  he  regards  talk  of  an  international  police 
force  under  its  direct  authority  as  Utopian  (pp.  294,  637).  He  considers  the  main- 
tenance of  a  balance  of  power  as  essential  if  international  law  is  to  be  preserved, 
and  "the  existence  of  the  League  of  Nations  makes  a  balance  of  power  not  less 
but  all  the  more  necessar>-  because  an  omnipotent  state  could  disregard  the  League 
of  Nations"  (p.  94).  From  his  historical  summary  Professor  Oppenheim  draws 
seven  "morals,"  one  of  which  appears  to  be  his  conclusion  on  the  war.  "The  progress 
of  international  law,"  he  says,  "is  intimately  connected  with  the  victory  everj- 
where  of  constitutional  government  over  autocratic  government,  or,  what  is  the 
same  thing,  of  democracy  over  autocracy"   (p.  95). 

One  hesitates  to  criticize  the  accuracy  of  a  book  of  such  acknowledged  excel- 
lence as  Oppenheim,  and  few  opportunities  are  offered.  The  statement,  however, 
that  in  the  United  States  "customary  international  law"  as  well  as  "law-making 
international  conventions  ratified  by  the  United  States  are  binding  upon  American 
courts,  even  if  in  conflict  with  previous  American  statutory  law,"  is  not  sustainable. 

The  literarv-  style  of  the  book,  though  accurate,  is  at  times  heavy  and  verbose. 
The  reader  often  meets  with  somewhat  odd  expressions  such  as  "not-full  sovereign 
state"  (p.  19),  "state-like"  (p.  22),  "international  interest  of  suflScient  vigor  to 
wind  a  band  around  all  civilized  states"  (p.  49),  "vicarious  responsibility"  (p.  258). 
These  expressions  are,  however,  clear  and  add  a  certain  flavor  to  the  work. 

The  editor  and  printer  appear  to  have  done  their  work  well.  This  is  believed 
to  be  the  first  treatise  on  international  law  incorporating  the  peace  treaties  and 
will  be  welcome  to  students  of  the  subject.  It  is  hoped  that  Mr.  Roxburgh  will 
soon  have  the  second  volume,  on  war  and  neutrality,  ready. 

QuiNCY  Wright 

University  of  Minnesota 


Political  Thought  in  England.    By  Harold  J.  Laskl    New  York:  Henry 
Holt  &  Co.  1920.   pp.  320. 

Beginning  with  the  English  Revolution  of  1688,  Mr.  Laski  states  the  theories 


622  COLUMBIA  LAW  RBVIBW 

of  many  political  thinkers,  particularly  of  Locke  and  Hobbes  through  Hume 
and  Blackstone  to  Burke  and  Adam  Smith,  in  a  critically  historical  vein,  analyz- 
ing, criticising  and  comparing  each  in  connection  with  the  historical  conditions 
of  their  periods.  He  follows  the  political  theorists  through  the  disputes  concern- 
ing the  relation  of  Church  and  State  arising  out  of  the  principles  of  the  Revolu- 
tion of  1688  involving  the  doctrine  of  Divine  Right  and  the  repression  of  the 
Non-jurors,  suggesting  that  "the  State  is  built  upon  the  consciences  of  men" 
(p.  89).  England  under  the  Georges  is  then  characterized  as  steeped  in  political 
stagnation  though,  all  the  while,  the  current  of  thought  was  quietly  running  on. 
Hume  "gave  a  new  turn  to  speculation"  (p.  143)  and  Burke  marked  the  turning 
point  between  the  old  and  new  thinkers  brought  into  being  by  the  American  War, 
the  French  Revolution  and  the  English  Industrial  Revolution.  "The  ideas  of 
Hume  and  Adam  Smith  shifted  the  whole  perspective  of  men's  minds"  (p.  281) 
though  conditions  were  ripe  for  the  change,  for  "the  movement  for  religious 
toleration  .  .  .  is  in  a  real  sense  the  parent"  (p.  282)  of  that  economic  freedom 
stated  by  some  writers  as  resulting  when  the  state  functions  to  defend  its  citizens, 
maintain  justice  among  them  and  erect  certain  public  works  and  institutions;  by 
others,  when  its  well-being  is  considered  merely  "in  terms  of  the  volume  of 
trade,"  or  Bentham's  greatest  happiness  of  the  greatest  number,  with  pleasure,  in  a 
high  sense,  as  the  supreme  end  of  human  life. 

The  several  theories  of  government,  such  as  the  doctrine  of  consent,  the 
social  compact,  individualism,  enlightened  selfishness,  and  so  forth,  are  all  inci- 
dentally considered  in  the  phrases  of  the  various  political  theorists — their  in- 
completeness and  their  chaotic  metaphysical  basis  pointed  out. 

The  book  is  thus  a  history  of  political  thought  during  an  important  period 
in  the  history  of  Anglo-Saxon  development,  and  indicates  the  importance  of  the 
writings  of  the  theorists  in  interpreting,  affecting  and  even  causing,  the  material 
reactions  primarily  considered  history.  It  covers  the  field  thoroughly  though  it 
is  too  small  for  the  wealth  of  research  and  thoughts  that  fill  its  pages.  Mr.  Laski 
as  thus  forced  to  state,  criticize  and  compare,  in  a  form  of  close  reasoning  at  times 
difficult  to  follow,  and  almost  to  suppress  his  own  opinions.  The  subject  treated, 
however,  is  well  worth  while  from  a  strictly  American  point  of  view ;  the  work 
is  well  done  and  the  result  well  worth  the  required  careful  reading. 

Robert  W.   Skinner,  Jr. 
Philadelphia,  Pa. 
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COMPARATIVE  PUBLIC  LAW  AND  THE  FUNDA- 
MENTALS OF  ITS  STUDY^ 

To  justify  the  study  of  comparative  public  law  will  not  be  more  dif- 
ficult than  to  prove  the  proverbial  pudding.  There  are  books  on  com- 
parative public  law.  2  Recourse  to  them  is  being  had  every  day  in  the 
discussion  of  important  public  problems.  ^  Ready  examples  will  be  found 
in  the  decisions  of  the  courts  of  the  United  States/  of  the  British  Em- 

'  The  body  of  this  article  is  based  on  the  first  few  of  the  lectures  delivered  at 
the  University  of  California  in  spring,  1917,  and  again,  in  a  larger  scope,  in  the 
fall  of  1919,  in  a  course  entitled  "Comparative  Public  Law."  The  writer  wishes  to 
express  his  profound  obligation  to  his  friend,  Mr.  Preston  Lockwood,  of  the 
Columbia  School  of  Journalism,  formerly  of  Exeter  College,  Oxford,  for  his 
generous  help  in  revising  the  article  for  publication. 

'  Goodnow,  Comparative  Administrative  Law  (1893);  Esmein,  Elements  de 
Droif  Constitutionnel  franqais  et  compare  (6th  ed.  1914).  More  limited  in  scope, 
but  no  less  important  in  effect.  Dicey,  Law  of  the  Constitution  (8th  ed.  1915)  esp. 
ch.  II,  III,  XII,  and  parts  of  the  Appendix  and  the  Introduction;  Posada,  Trataao 
de  Derechc  Politico,  (1894)  II  Derecho  Consiitucional  Comparado.  Cf.  e.  g. 
Laferricre,  Traite  de  la  Juridiction  Administrative  (2d  ed.  1896),  I.  26-136.  The 
British  Empire  itself  suggests  a  wide  field  of  comparison  between  the  several  com- 
monwealths; cf.  Keith's  works,  esp.  Responsible  Government  in  the  Dominions 
(1912).  A  great  part  of  the  work  on  American  constitutional  law  and  its  sources 
is  really  a  study  of  comparative  public  law.  As  to  periodicals,  cf.  esp.  Revue  de 
Droit  Public,  Revue  Politique  et  Parlemcntaire,  etc. 

'Examples:  The  Federalist ;  modern  discussions  of  budget  arrangements  and 
of  the  European  and  New  Zealand  social  insurance  laws;  cf.  (j<Mizalez,  Manual  de 
la  constitucion  argentina  (8th  ed.)   18-21. 

*  Said  Mr.  Justice  Wilson,  one  of  the  greatest  lawyers  of  his  day,  a  man  whose 
contribution  to  legal  and  political  theory  has  by  no  means  been  sufficiently  appreciated : 
"...  A  cause  so  conspicuous  and  interesting,  should  be  carefully  and  accurate- 
ly viewed  from  every  possible  point  of  sight.  I  shall  examine  it,  1st,  by  the 
principles  of  general  jurisprudence,  2d,  by  the  laws  and  practice  of  particular  States 
and  Kingdoms  .  .  .  3rdly,  and  chiefly,  ...  by  the  Constitution  of  the 
United  States  .  .  .  ."  Chisholm  v.  Georgia  (U.  S.  1793)  2  Dal.  419,  543.  That 
the  iudgment  was  disapproved  of  and  gave  rise  to  the  Eleventh  Amendment  does 
not  lessen  its  value;  noted  jurists  are  now  demanding  a  return  to  the  principles 
which  actuated  the  majority  of  the  court,  Mr.  Justice  Wilson  among  them.  See  also 
United  States  v.  Lcc  (1882)  106  U.  S.  196,  204-6,  208-9,  221,  227,  1  Sup.  Ct.  240; 
Worcester  \\  Georgia  (U.  S.  1832)  6  Pet.  515.  551-3;  Bliss  v.  Lanreyice  (1874)  58 
N.  Y.  442,  450,  per  Johnson,  /. :  "We  do  not  understand  that  the  English  decisions 
really  rest  on  any  grounds  peculiar  to  that  country,  although  some  times  expressed  in 
terms  which  we  might  not  select  to  express  our  views  of  the  true  foundation  of 
the  doctrine  in  question.  The  substance  of  it  all  is,  the  necessity  of  maintaining 
the  efficiency  of  the  public  service  by  seeing  to  it  that  public  salaries  really  go  to 
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pire,  '  of  Continental  Europe,  ®  as  well  as  in  the  works  of  writers  of 
authority.  "^  Relations  between  the  different  parts  of  the  world  have 
grown  closer  since  the  eighteenth  century.    If  the  framers  of  the  Constitu- 

those  who  perform  the  public  service.  To  this  extent,  we  think,  the  public  policy  of 
every  country  must  go  to  secure  the  end  in  view."  Sometimes  the  reference  is 
wrong,  but  this  does  not  lessen  the  importance  of  the  principle.  Thus  Mr.  Chief  Jus- 
tice Taney,  said  in  Beers  v.  Arkansas  (U.  S.  1857)  20  How.  527,  529:  "It  is  an  estab- 
lished principle  of  jurisprudence  in  all  civilized  nations  that  the  sovereign  cannot  be 
sued  in  its  own  courts  .  .  .  without  its  consent  and  permission."  The  conception 
of  "civilized  nations"  may  of  course  be  given  more  or  less  narrow  limits;  but 
the  statement  of  the  learned  judge  is  not  true  outside  the  English-speaking 
world.  Cf.  infra,  footnote  15,  where  Italian  authorities  speak  of  civilized  govern- 
ments as  adhering  to  precisely  the  opposite  point  of  view. 

*  E.  g.  the  Australian  application  of  McCulloch  v.  Maryland  (U.  S.  1819)  4 
Wheat.  316;  D'Emden  v.  Pedder  (1904)  1  C.  L.  R.  91,  111,  113:  "We  think  that, 
sitting  here,  we  are  entitled  to  assume — what,  after  all,  is  a  fact  of  public  noto- 
riety— that  some,  if  not  all,  of  the  framers  of  that  Constitution  were  familiar,  not 
only  with  the  Constitution  of  the  United  States,  but  with  that  of  the  Canadian  Do- 
minion and  those  of  the  British  colonies.  When,  therefore,  under  these  circum- 
stances, we  find  embodied  in  the  Constitution  provisions  undistinguishablc  in  sub- 
stance, though  varied  in  form,  from  provisions  of  the  Constitution  of  the  United 
States  which  had  long  since  been  judicially  interpreted  by  the  Supreme  Court  of  that 
Republic,  it  is  not  an  unreasonable  inference  that  its  framers  intended  that  like 
provisions  should  receive  like  interpretation.  .  .  .  We  are  fortified  in  our  con- 
clusion by  the  fact  that  the  doctrines  laid  down  in  McCulloch's  Case  have  been 
adopted  and  followed  in  the  interpretation  of  the  Constitution  of  the  Dominion  of 
Canada  by  the  Courts  of  the  Provinces  of  Ontario  and  New  Brunswick  since  the 
year  1878,  and  that  their  decisions  .  .  .  have  not  been  made  the  subject  of 
appeal  either  to  the  Judicial  Committee  or  to  the  Supreme  Court  of  Canada."  Cf. 
Dcakin  V.  Webb  (1904)  1  C.  L.  R.  585,  624;  Webb  v.  Outrim,  [1907]  A.  C.  81,  88-9, 
per  Lord  Halsbury;  Attornex-General  for  Australia  v.  Colonial  Sugar  Refining  Co. 
[1914]  A.  C.  237,  253-4,  per  Haldane,  L.  C. 

* E.  g.  the  judgment  of  the  Court  of  Cessation  (Supreme  Court)  of  Rumania 
in  the  case  of  the  Municipal  Tramways  Society  of  Bukarest,  involving  the  question 
whether  the  courts  could  declare  a  statute  unconstitutional.  The  judgment  of  the 
court  below  was  based  largely  on  an  opinion  of  two  professors  of  law  in  the 
University  of  Paris,  concurred  in  by  seven  of  their  colleagues  ([1912]  29  Revue 
de  DroiP  Public  138-56).  The  Court  of  Cassation  refers  in  so  many  words  to  the 
"doctrine"  of  the  countries  in  which  the  right  of  passing  on  the  constitutionality 
of  statutes  is  not  withheld  by  the  law  itself  (ibid.  367).  Cf.  the  decision  of  the 
superior  court  (Obergericht)  of  the  Swiss  canton  of  Solothurn,  June  27,  1916 
(1917)  13  Schiveiscrische  Juristen-Zeitung  391-2,  concerning  the  question  in  how 
far  public  things  (res  publicae)  can  be  acquired  by  prescription,  and  defining,  for 
the  purpose  of  the  judgment,  the  concept  of  a  public  thing:  "...  The  theory 
which  prevails  in  Germany  assumes  (cf.  Fleiner  in  his  Institution  des  deutschen 
V erwaltungsrechtes  p.  310)  that  public  things  are  subject  to  the  order  of  private 
law,  unless  public  law  is  to  be  applied  to  them.  The  teaching  developed  by  Otto 
Maier  in  his  Verwaltungsrecht,  under  the  influence  of  French  law,  namely,  that  the 
property  of  things  in  common  use  is  not  property  in  the  sense  of  civil  law,  but  so- 
called  public,  publicistic,  property,  which  is  subject  to  the  rules  of  public  law — has 
found  in  Germany  but  few  followers.  The  German-Swiss  legal  systems  follow 
mostly  the  conception  which  is  prevalent  in  Germany  and  which  was  built  up  on 
Roman  ideas  and  on  those  of  German  law  ...  In  particular,  the  group  of 
codes  following  the  Austrian  Code  of  Private  Law,  to  which  belongs  the  Civil  Code 
of  Solothurn,  assumes  that  the  state  has  in  public  things  not  only  overlordship,  but 
also  property  at  private  law"  (references  follow  to  a  judicial  decision  and  to  text- 
books). See  also  the  conclusions  of  the  commissaire  du  gouvernetnent  (as  to  his 
functions,  Hauriou,  Precis  de  droit  adtninistratif  [7th  ed.  1911]  972),  in  the  case 
of  Lemonnier,  Dallas  1918  III,  9,  10:  "The  Tribunal  of  Conflicts  has  played  in  this 
classical  struggle  a  role  altogether  analogous  to  that  of  the  Supreme  Court  of  the 
United  States"  (by  allowing  only  as  much  of  the  important  decree  of  September 
19,  1870,  to  remain  in  force  as  "was  not  contrary  to  a  principle  of  public  law  con- 
sidered as  one  of  superior  order,  the  principle  of  the  separation  of  powers"). 

''  E.  g.  Bracton,  De  Legibns  et  Consuetudinibus  AngliO'e  (ab.  1258)  5b,  8. 
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tion  of  the  United  States  found  it  indispensable  to  utilize  the  experience 
of  mankind  in  various  states  and  at  various  times,  it  would  appear  even 
more  important  to  adopt  the  same  procedure  on  a  scientific  basis  now 
that  developments  in  ever)'  country  reflect  immediately  upon  condi- 
tions in  other  countries.  * 

Every  new  development  in  mathematics,  physics,  chemistry,  physi- 
ology, anatomy,  or  pathology  is  immediately  applied  by  distinguished  en- 
gineers, or  physicians,  all  over  the  world.  Why  should  not  the  science 
of  man  in  society,  and  of  public  law,  which  is  the  basis  of  social 
organization,  be  utilized  by  lawyers  and  legislators  ? '^  In  recent  years 
there  appears  to  exist  in  many  countries  a  tendency  to  assign  to  the  pub- 
lic organization  more  and  more  new  duties,  and  to  infringe  anon  and 
again  upon  the  domain  hitherto  left  to  individuals  and  to  their  voluntary 
associations.^^  This  development  requires  a  new  framework,  in  order  to 
check  abuses,  to  further  attempts  at  extending  public  action,  if  desirable, 
or  to  hamper  them,  if  objectionable.  A  study  of  the  various  ways  in 
which  different  countries  are  meeting  these  problems,  and  particularly 
of  the  ways  of  enforcing  the  responsibility  of  the  state  and  its  officials,** 
cannot  fail  to  be  useful.     To  quote  Dean  Stone: 

*  For  instance,  the  recent  so-called  Guild  Socialist  movement  in  England,  not 
without  exponents  in  this  country;  the  legal  ideology  of  the  movement  is  based 
largely  on  a  study  of  the  works  of  Prof.  Duguit,  whose  theories  are  almost  entirely 
the  outcome  of  his  (undoubtedly  masterful)  knowledge  of  French  law.  Cf.  the 
spread  of  the  institutions  of  social  insurance  in  the  last  few  decades,  and  the 
constant  growth  of  the  fields  of  State  activity  not  only  in  Germany  and  .^.ustr'a, 
but  also  in  England  and  her  dominions,  and  in  the  United  States.  It  would  be 
idle  to  maintain  that  the  spread  of  the  same  tendency  over  so  many  countries  is 
accidental.  Man,  as  .Aristotle  observed,  is  a  utiXTlTtXWTaTOV  llwov,  a  most  imita- 
tive creature. 

*  "The  signs  are  not  wanting  that  the  time  has  now  arrived  when  an  educa- 
tional institution  of  dignity  and  importance  may  profitably  direct  its  attention  to  the 
study  of  law  for  scientific  purposes  with  reference  to  ultimate  law  improvement 
rather  than  exclusively  for  professional  training."  Report  of  the  Dean,  School  of 
Lazv,  Annual  Report,  Columbia  University   (1916)   59. 

"  It  is  not  necessar>'  to  consider  here  whether  this  tendency  is  good  or  other- 
wise. A  Swiss  writer  deplored  it  in  1912,  in  an  article  entitled  "Less  State!" 
(IVeniger  Staat!),  as  "the  gravest  danger  to  the  peace  of  the  world."  Eggen- 
schwyler  in  (1912)  9  Schwcicerische  Jurisfcn-Zeit*ung  157,  159. 

"  .\s,  under  the  influence  of  Continental  Europe,  the  activities  of  the  state  are 
extended,  it  might  be  worth  while  to  study  the  ways  employed  to  decide  such 
conflicts.    There  may  be: 

1.  personal  responsibility  of  officials  for  defaults  through  negligence  or  malice; 

2.  responsibility  of  the  state  for  such  defaults  before  ordinary  courts; 

3    responsibility-  of  the  state  for  such  defaults  before  administrative  courts; 

4.  a  possibility  of  suing  the  state  in  cases  arising  from  its  private  property,  be- 

fore ordinary  courts,  without  its  consent; 

5.  a  possibility  of  complaining  of  illegal  official  acts   (with  a  view  to  hav-ing  them 

set  aside)  to  the  ordinary  courts ; 

6.  a  possibility  of  complaining  in  such  cases  to  the  administrative  courts. 

Of  these  ways  of  safeguarding  the  rights  of  the  individual,  the  first,  second, 
fourth,  and  sixth,  or  one  or  more  of  them,  are  applicable  in  most  cases  in  Italy; 
the  first,  third,  fourth  and  sixth  in  France;  the  first  and  fifth  only  in  England 
and  the  United  States.  In  Continental  monarchies  the  rulers  have  been  subject  to 
action  in  ordinary  courts  in  matters  relating  to  their  private  property.  Moreover 
the  supervision  over  the  administrative  bodies  in  respect  to  the  legality  of  their 
acts  has  of  late  been  more  and  more  transferred,  in  England,  from  the  conrts  xo  the 
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"...  our  entire  legal  system  is  in  the  process  of  undergoing 
reexamination  in  the  supposed  interest  of  reform,  not  always  scientific 
and  frequently  undertaken  by  those  who  have  no  very  thorough  or  com- 
prehensive knowledge  of  it.  It  is  important  in  the  public  interest  that  the 
leadership  in  this  investigaton  should  be  entrusted  to  those  whose  con- 
clusions will  inspire  confidence  because  of  their  disinterestedness  and  be- 
cause they  are  the  product  of  scientific  scholarship  rather  than  to  the 
politician  and  the  agitator.  To  be  scientific  such  an  investigation  of  our 
law  must  be  based  on  an  adequate  understanding  of  economic  conditions 
and  must  be  carried  on  in  comparison  with  other  legal  systems  and  this 
is  the  great  task  of  legal  scholarship  in  this  and  the  coming  generation, 
namely,  the  study  of  our  law  both  historical  and  analytical,  in  comparison 
with  other  systems  for  scientific  purposes.     ..." 

"...  The  multiplication  of  precedents  and  the  enormous  in- 
crease in  the  mass  of  legislation,  most  of  it  ill-considered  and  unscien- 
tifically drafted,  are  introducing  into  our  legal  system  an  uncertainty  and 
confusion  to  which  the  Anglo-Saxon  peoples  have  hitherto  not  been 
accustomed.  Nothing  can  be  more  important  to  the  future  well-being  and 
good  order  of  society  than  the  preservation  of  the  traditional  certainty 
and  generality  of  the  English  common  law  both  in  the  field  of  the  common 
law  and  of  legislation,  and  no  single  influence  can  be  more  potent  in  attain- 
ing that  end  than  scientific  scholarship  applied  to  legal  problems  and  sys- 
tematically directed  toward  law  improvement.     .     .     .     "^^ 

Every  practical  lawyer  knows  the  need  of  considering  legal  rules  in 
the  light  of  the  history  of  their  introduction  into  the  legal  system.  This 
is  true  of  statutes  *^  as  well  as  of  judge-made  law.^*  Even  when  courts 
have  decided  a  point,  scientific  reconsideration  may  show  that  the  prem- 

administrative  boards  (not  to  administrative  courts),  cf.  Board  of  Education  v. 
Rice  [1911]  A.  C.  179,  182;  Local  Government  Board  v.  Arlidge  [1915]  A.  C.  120, 
132;  cf.  (1918)  31  Harvard  Law  Rev.  644-6.  Prof.  Dicey  rightly  complains  that 
while  the  French  system  is  being  "judicialized,"  the  law  of  England  is  being 
"officialized,"  if  the  expression  may  be  allowed,  by  statutes  passed  under  the  in- 
fluence of  socialistic  ideas.  Law  of  the  Constitution  (8th  ed.  1915)  XLVIII.  In 
other  words,  the  individual  is  deprived  of  his  security  instead  of  having  it  in- 
creased. This  is  clearly  because  the  public  law  is  not  prepared  to  adapt  itself,  as  to 
the  safeguards  of  the  individual  rights,  to  changes  which  the  influence  of  foreign 
countries  has  brought  about  in  the  extent  of  public  activities. 

"  Report  of  the  Dean,  School  of  Law,  Annual  Report,  Columbia  University 
(1916)  59,60;  and  (1919)  100. 

"Infra,  footnotes  35,  62. 

"  See  for  a  statement  of  the  necessity  of  "comparative,  or  eclectic  juris- 
prudence" the  address  by  the  late  Professor  Hohfeld  on  A  Vital  School  of  Juris- 
prudence and  Law  (1914)  Proceedings  of  the  Fourteenth  Annua'  Meeting  of  the 
Association  of  American  Law  Schools  86-96.  Cf.  Pollock,  Oxford  Lectures 
(1890)  9,  10,  35:  "A  bare  account  of  existing  laws  may  be  sufficient  for  common 
practice ;  but  at  many  points  it  must  leave  unsatisfied  curiosity  in  a  mind  that  is 
curious  at  all.  Doubts  and  anomalies  force  us  to  inquire  how  the  particular  legal 
system  and  its  various  parts  came  to  be  what  they  are.  And  if  we  pursue  the  in- 
quiry far,  we  shall  find  that,  as  many  things  in  existing  law  were  explicable  only 
through  history,  so  the  history  of  one  system  is  not  complete  in  itself.  Sooner  or 
later  we  break  off  in  a  region  of  tradition  and  conjecture  where  we  can  guide 
ourselves  only  by  taking  into  account  the  kindred  institutions  of  other  nations  and 
races  .  .  .  English  learners  run  an  appreciable  risk  ...  of  regarding 
legal  science  as  a  thing  apart  from  legal  practice  .  .  .  Little  has  yet  been 
done  to  make  it  clear  that  the  object  of  these  studies  is  not  to  enable  English 
lawyers  to  talk  with  an  air  of  knowledge  of  foreign  systems  or  abstract  specula- 
tions, but  to  make  them  better  English  lawyers  by  the  exercise  of  comparison 
and  criticism." 
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ises  were  false  or  the  reasoning  mistaken. ^^  The  principles  enunciated  may 
then  be  revised,^^  if  necessary  by  legislation.^"    Every  lawyer,  truly  de- 

"In  the  case  of  Tobin  v.  Queen  (1864)  16  C.  B.  n.  s.  310,  it  was  decided  that 
no  petition  of  right  (corresponding  with  an  action  in  the  United  States  Court  of 
Claims)  would  lie  for  a  tort.  This  decision  was  supposedly  based  on  a  consensus 
of  opinion  from  Bracton  to  Blackstone,  on  Lord  Somers'  judgment  in  the 
Bankers'  Case  (1700)  14  St.  Tr.  1,  and  on  lack  of  precedent  to  the  contrary.  Now, 
Lord  Somers'  judgment  contains,  as  regards  this  question,  only  what  one  is  tempted  to 
call  "dicta  by  implication."  Blackstone's  and  Coke's  statements,  as  quoted,  were 
historically  wrong,  and  Bracton's  statement  was  misunderstood.  L.  Ehrlich, 
Proceedings  against  the  Crown  (1921)  21-23.  42-49,  etc.  On  the  other  hand,  in 
Italy  it  was  claimed  as  early  as  the  'seventies  of  the  last  century  that  "the  state 
could  not  always  and  in  all  cases  be  freed  of  all  responsibility  (for  acts  of  its 
functionaries)  toward  its  citizens,  .  .  .  The  opposite  system,  one  of  our  dis- 
tinguished writers  has  said,  would  touch  the  extreme  limits  of  despotism,  which  is 
repudiated  by  all  the  civilized  governments  and  in  Italy,  since  her  glorious  revolu- 
tion, no  one  thinks  any  more  of  putting  it  into  practice."  (1876)  1  Foro  ItalioHO 
I.  274  n.  Cf.  supra,  footnote  11.  As  Mr.  Justice  Miller  put  it.  United  States  v.  Lee 
(1882)  106  U.  S.  196,  207.  1  Sup.  Ct.  240,  "while  the  exemption  of  the  United 
States  and  of  the  several  States  from  becoming  subjected  as  defendants  to  ordi- 
nary actions  in  the  courts  has  since  that  time  been  repeatedly  asserted  here,  the 
principle  has  never  been  discussed  or  the  reasons  for  it  given,  but  it  has  always 
been  treated  as  an  established  doctrine."  Cf.  supra,  footnote  4.  The  same  rule 
applies  in  England  to  actions  against  the  King.  Yet,  even  in  England,  there  is  a 
tenr'ency  to  loosen  the  severity  of  the  rule,  cf.  Dyson  v.  Attorney-General  [1911] 
1  K.  B.  410,  415,  417  (per  Cozens  Hardy,  M.  R.)  :  "It  has  been  settled  for  cen- 
turies that  in  the  Court  of  Chancery  the  Attorney-General  might  in  some  cases 
be  sued  as  a  defendant  as  representing  the  Crown,  and  that  in  such  a  suit  relief 
could  be  given  against  the  Crown.  .  .  .  The  absence  of  any  precedent  does  not 
trouble  me."  In  some  of  the  British  dominions  the  rule  has  been  considerably 
modified,  and  in  New  South  Wales  the  petition  to  the  governor  to  appoint  a 
nominal  defendant  (within  a  month,  otherwise  the  Colonial  Treasurer  shall  be 
nominal  defendant)  is  the  only  reminiscence  of  the  requirement  of  a  petition  to 
the  Crown.  (Claims  against  the  Government  and  Crown  Suits  Act,  N.S.W.  Act 
No.  27,  1912,  esp.  §9.)  In  1884.  the  (Supreme)  Court  of  the  (German)  Empire 
(Reichsgericht)  in  the  case  of  the  Gcncralsteueramt  of  the  Free  City  of  Bremen 
against  the  Gciverbebank  of  Bremen  had  to  consider  whether  an  action  before 
ordinary  courts  was  permissible  for  the  purpose  of  recovering  taxes  unduly  levied. 
It  was  not  questioned  that  in  order  to  redress  the  violation  of  private  rights 
action  against  the  state  before  the  ordinary  courts  was  admissible  (without  any 
petition),  but  the  court  considered  it  necessary  to  inquire  ex  officio  whether  such 
an  action  could  be  brought  to  recover  taxes.  The  decision  was  affirmative,  and 
was  based  on  a  historical  disquisition  with  the  following  conclusions :  "The 
ordinarj-  courts  are  called  upon  to  decide  conflicts  of  property  rights  even  if 
forms  of  public  law  must  be  applied  in  order  to  decide  them.  .  .  .  With  this 
historical  premise  and  prevailing  general  opinion  it  would  not  be  justifiable  to 
conclude  that  because  there  is  perhaps  in  the  statutes  of  the  Empire  no  positive 
provision  about  the  admissibility  of  actions  before  the  ordinary-  courts  against 
the  fiscus  of  the  Empire,"  (if  its  direct  organs  have  levied  something  like  stamp 
duties)  "or  against  the  fiscus  of  one  of  the  States"  (if  its  officials  have  done 
so  for  the  account  of  the  Empire),  "therefore  the  statutes  of  the  Empire  exclude 
such  actions,  and  therefore  the  legal  order  of  the  German  Empire  has  suf- 
fered a  retrograde  development  (curiickgeschritti-n  sci)  even  in  comparison  to 
the  laws  of  the  individual  states.  A  positive  statutory  rule  of  the  Empire  would 
be  necessary  to  exclude  in  such  a  case  .  .  .  actions  before  ordinary  courts  ..." 
1884)  11  Entscheidungen  des  Reichsgerichts  in  Civilsachen  65  et  seq.  As  to  France 
and  Italy,  see  supra,  footnote  4  and  infra,  footnote  18. 

"•C/.  as  early  as  1458,  the  statement  of  Fortescue.  C.  J.,  (1458)  Y.  B.  36 
Hen.  VI  25-6:  "Sir,  the  law  is  as  I  have  said,  and  has  been  so  ever  since  the 
law  began,  and  we  have  many  courses  and  forms  which  are  held  for  law,  and 
have  been  so  held  and  used  because  of  reason,  although  that  reason  is  not  ready 
in  memon,'.  But  by  study  and  work,  one  can  find  it.  And  if  any  such  form 
or  course  be  used  and  shall  have  been  used  contrary'  to  reason,  it  is  not  bad 
to  correct  it." 

"  Difficulties    encountered    in    one    legal    system    may    often    be    overcome    by 
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voted  to  his  profession,  takes  pleasure  in  comparing  the  ways  in  which 
the  same  legal  problem  is  dealt  with  in  different  legal  systems.  ^®  For 
instance,  much  light  could  be  thrown  on  the  now  raging  controversy  over 
"declaratory  judgments,"  ^*  if  the  legislators  and  judges  had  at  their  dis- 
posal better  means  of  studying  such  institutions  in  England  and  Conti- 
nental Europe. 

adopting  a  device  used  in  another.  Thus,  the  opinion  of  the  minority  Justices  in 
United  States  v.  Lee,  suf>ra,  footnote  15,  per  Mr.  Justice  Gray  pointed 
out  that  ".  .  .  it  is  essential  to  the  common  defense  and  general 
welfare  that  the  sovereign  should  not,  without  its  consent,  be  dispossessed  by 
judicial  process  of  forts,  arsenals,  military  posts,  and  ships  of  war  ...  of 
custom  houses  and  revenue  cutters  ...  or  of  light  houses  and  light-ships." 
This  is  true.  In  order  to  obviate  the  difficulty,  other  legal  systems  have  adopted 
the  distinction  between  public  and  patrimonial  property  of  the  state,  e.  g.  Spanish 
Civil  Code  art.  338-40;  cf.  e.  g.  Italian  Civil  Code  art.  426-30;  Austrian  Civil 
Code  §§286-90;  and  see  French  Civil  Code  §§538-41;  otherwise,  Civil  Code  of 
Brazil   art.  66-7. 

"/j.  g.  in  The  Siren  (U.  S.  1868)  7  Wall.  152,  it  was  laid  down,  in  effect, 
that  a  claim  against  the  government  of  the  United  States,  arising  out  of  collision 
with  a  government  vessel,  is  an  obligatio  naturalis,  because  the  "inability  to  en- 
force the  claim  ...  is  not  inconsistent  with  its  existence."  ".  .  .  although 
direct  suits  cannot  be  maintained  against  the  United  States,  or  against  their 
property,  yet,  when  the  United  States  institutes  a  suit  they  waive  their  exemption 
so  far  as  to  allow  a  presentation  by  the  defendant  of  the  set-offs,  legal  and 
equitable,  to  the  extent  of  the  demand  made  or  property  claimed."  Cf.  United  States 
V.  Macdaniel  (U.  S.  1833)  7  Pet.  1,  and  United  States  v.  Tench  Ringgold  (U.  S. 
1834)  8  Pet.  150.  On  the  other  hand,  the  French  legal  system  allows  certain 
actions  to  be  brought  against  the  state  before  the  ordinary  courts,  and  all  the 
others  before  the  Council  of  State  (in  its  de  facto  judicial  capacity).  There  is, 
therefore,  no  obligatio  naturalis,  but  a  claim  enforceable  in  one  court  or  the 
other.  Yet,  if  the  state  brings  an  action  in  the  ordinary  courts,  the  defendant 
can  offset  his  claim  to  the  extent  of  the  principal  demand,  as  exccptio,  though 
not  as  a  separate  claim.  In  Etat  v.  Covtpagnie  generate  frangaise  des  tramways. 
Court  of  Appeal  of  Nancy,  Dalloz  1919  II,  58,  it  is  said:  ".  .  .  The  principle 
of  separation  of  powers  ...  is  of  a  public  character  {d'ordrc  public)  and  can 
not  be  defeated  by  counterclaim  any  more  than  by  direct  claim;  .  .  .  undoubt- 
edly, the  court  below  could  and  must,  in  order  to  decide  on  the  principal  demand, 
appreciate  the  whole  of  the  case,  and,  should  need  arise,  it  must  draw  the  conse- 
quences from  the  fault  of  the  military  chauffeur,  in  order  to  reject  the  demand 
of  the  State  as  plaintiff;  but  .  .  .  there  the  jurisdiction  of  the  court 
stopped  ..."  An  analogous  German  case,  Norddeutsche  Versicherungs-Gesell- 
schaft  V.  Reichsfiskus,  was  decided  by  the  (Supreme)  Court  of  the  Empire  in 
1897  .  A  steamer  passing  the  Kiel  Canal  had  taken  on  a  pilot  who  disobeyed 
a  police  rule  and  brought  about  a  collision  which  resulted  in  damage  to  the 
steamer.  The  damage  was  compensated  by  two  insurance  companies  which  there- 
upon sued  the  Empire.  The  Empire  was  ordered  to  pay,  the  court  of  appeal 
adding  that  the  liability  was  limited  to  the  pilot  boat.  The  Court  of  the  Empire 
declared  that  the  Empire  like  any  other  corporation  is  liable  for  damage  caused 
by  its  employees  so  far  as  they  exercise  functions  which  they  are  called  upon 
to  exercise,  even  if  they  violate  police  regulations  which  they  are  supposed  to 
observe.  (1897)  39  Entscheidnngen  des  Reichgerichts  in  Civilsachcn  183.  A  dis- 
tinguished American  teacher  of  law  was  asked,  some  short  time  ago,  what  steps 
could  be  taken  by  a  man  who  had  suffered  damage  through  the  negligence  of 
a  U.  S.  mail-van  driver.  The  answer  was :  "Forget  all  about  it."  In  an  analogous 
case  before  the  Italian  courts  a  short  time  ago,  the  Court  of  Cassation  of  Rome 
confirmed  the  judgment  of  the  lower  court  which  held  the  Ministry  of  Posts 
liable  for  damages,  observing  that  it  made  no  difference  for  the  purposes  of  civil 
responsibility  whether  the  messenger,  while  using  the  bicycle,  had  acted  with  or 
without  public  authorization,  it  being  sufficient  that  the  action  which  violated  the 
right  was  done  in  the  exercise  of  that  sphere  of  the  activity  of  the  public  body 
(ente  pubblico)  which  formed  the  object  of  the  relationship  of  employment  (la 
quale  fortnava  oggetto  del  rapporto  institorio).     (1916)  41  Foro  Italiano  58. 

"  (1921)  34  Harvard  Law  Rev.  697  ff. ;   (1918)  28  Yale  Law  Journal  1. 
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There  are  few  serious  statesmen  or  scholars  who  do  not  speak  of  the 
necessity  of  some  kind  of  international  understanding.  To  be  sure,  a 
certain  cooperation  has  been  in  existence  for  centuries.  On  account  of  the 
modern  progress  of  democracy,  it  seems  important  to  make  "the  many" 
understand  what  so  far  it  has  been  enough  for  a  very  few  to  know,  namely, 
the  similarities  and  differences  between  the  organization  of  different  socie- 
'  ties.  But  so  far  there  have  been  only  superficial  disconnected  attempts  at 
comparing  the  paper  constitutions  or  other  enactments  of  various  coun- 
tries. It  is,  of  course,  only  a  stepping  stone  towards  a  scientific  study  of 
public  law  if  one  describes  an  institution  as  it  exists  in  one  country,  and 
as  it  is  supposed  to  exist  in  a  few  other  countries,  according  to  statutes 
or  to  second-hand  text-books.  Similarly,  a  course  on  comparative  govern- 
ment by  someone  who  has  just  read  a  few  text-books,  is  worth  little  more 
than  a  course  on  motors  given  by  a  man  who  had  read  assiduously  a 
popular  periodical  dealing  with  mechanics.  One  must  have  studied  the 
organization  of  states  and  empires  in  a  scientific  way  before  one  can 
realize  the  differences  of  social  and  political  conceptions.  Compare  the 
Prussian  constitution  of  1850,  first  with  its  model,  that  of  Belgium,  and 
then  with  the  actual  results  of  Prussian  administration ;  ^o  trace  in  theory 
and  in  practice  the  rule  as  to  royal  legislation  in  emergencies  through  the 

»  Danish,  Austrian  and  Russian  legal  systems ;  study  the  manorial  system 
in  Prussia,  Austria  and  Russia,  ^i  and  compare  it  with  the  theoretical 
pronouncements  of  the  constitutions  of  those  countries;  compare  any 
Mexican  constitution  as  applied  in  that  country-  with  the  Constitution  of 
the  United  States  as  applied  in  America.  Then  it  will  be  clear  how  much 
work  has  to  be  done  before  those  trj'ing  to  bring  about  international  under- 
standing can  see  their  way  through  the  maze  of  differences  and  ignorance. 

I.  Comparative  Public  Law 

(1)     Lazv. 

In  order  to  determine  what  rules  of  human  behavior  we  shall  con- 
sider as  law,  it  might  seem  natural  to  begin  with  a  definition  of  what  is 
meant  by  law.  Theoretical  definitions  ^-  will  not  help  us  in  this  respect. 
Neither  the  purpose  of  law  as  delimitation  of  various  interests,  -^  nor  a 

"Anschutz,  Die  Verfassungs-Urkunde  fur  den  Preussischen  Staat,  I  (1911). 
See,  e.  g.  art.  4,  which  declares  that  all  citizens  are  equal  before  the  law,  and 
which  was  held  not  to  stand  in  the  way  of  a  statute  which  allowed  the  expro- 
priation of  citizens  of  Polish  tongue,  for  the  benefit  of  Deutschtum. 

"  Few  Americans  realize  that  the  manorial  system  existed  until  the  end  of 
the  Great  War,  and  that  some  of  its  traces  still  affect  the  post-war  settlement.  It 
is  not  necessary  to  mention  the  two  Grand  Duchies  of  Mecklenburg,  with  their 
essentially  feudal  organization.  Zeydel,  Constitutions  of  the  German  Empire  and 
German  States  (1919)  186-8.  In  most  of  the  provinces  of  Prussia  the  system  has 
been  a  bulwark  of  Junkerdom :  legal  immunities,  privileges  and  rights,  as  well  as 
economic  power,  have  continued  to  place  the  countrjside  at  the  disposal  of  the 
mighty  landlords.  The  same  system  prevailed  imtil  recently  in  Russia  and  in  parts 
of  Austria. 

»  Holland,  Jurisprudence  (12th  ed.  1916)  14-24. 

**  See  VinogradoflF,  Common-Sense  in  Law  (1914)  43;  or,  as  "the  totality  of  the 
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description  of  the  law  as  ars  boni  et  aequi,  ^^  nor  again,  the  definition  of 
law  as  a  set  of  rules  imposed  and  enforced  by  a  society  with  regard  to 
the  attribution  and  exercise  of  power  over  persons  and  things,  "^^  will  be 
definite  enough  to  aid  in  distinguishing  legal  from  non-legal  rules.  We 
must  adopt  some  criterion  which  will,  generally  speaking,  be  true  in  most 
countries  and  in  most  cases.  This  will  still  leave  a  few  exceptions  on  the 
borderline.  Perhaps,  for  practical  purposes,  a  broad  distinction  between 
legal  and  non-legal  rules  might,  however  loosely,  be  based  on  the  fact  that 
in  all  countries  certain  rules  are,  while  others  are  not,  enforced,  or 
recognized,  as  law,  by  courts  of  law.^® 

The  rules  thus  recognized  as  forming  the  law  are  human  ideas. 
Like  other  social  sciences,  the  science  of  law  is  not  only  ideological,  but 
also  psychological,  and  to  limit  it  to  ideology  is  to  mistake  the  egg-shell  for 
the  tgg.  The  ideology  of  law  deals  with  legal  ideas  and  with  the  formal 
history  of  their  development.  The  psychology  of  law  gives  the  explanation 
for  the  appearance,  development,  taking  over,  and  adaptations  of  the  var- 
ious rules.  To  speak  of  "pure  jurisprudence"  as  jurisprudence  "purged 
of  psychological  elements"  2"  is  like  speaking  of  pure  mathematics  as 
purged  of  arithmetical  elements. 

In  speaking  of  law,  for  the  purpose  of  the  study  of  comparative 
public  law,  it  may  be  useful  to  limit  oneself,  at  least  at  first,  to  positive 
law,  I.  e.,  the  law  as  it  is  or  has  been,  and  not  as  it  might,  should,  or  will 
be.  The  scope  of  the  investigation  should  not  be  expanded  by  introducing 
philosophical  speculations  about  the  essence  or  purpose  of  law  in  general. 
Care  should  be  taken  not  to  confuse  what  is  the  law  with  what  should  be 
the  law,  which  might  easily  happen  if  one  drew  too  far-reaching  logical 
conclusions.  It  is  not  what  law  is  according  to  the  logical  reasoning  of 
the  writer,  ^s  but  what  it  is  in  practice  that  should  serve  as  a  basis  of  com- 
parison. 

compulsory  rules  which  prevail  in  a  state,"  Ihering,  Der  Zweck  int  Recht  (2d  ed. 
1884)  320.  In  most  cases  it  is  hardly  possible  to  compel  one  to  abstain,  for  in- 
stance, from  murder.  There  are,  on  the  other  hand,  many  ways  in  which  other 
men  "compel"  us  to  do  or  not  to  do  certain  things,  more  successfully  than  if  they 
used  the  means  of  compulsion  which  we  attribute  to  law.  Croce,  Filosofia  della 
Prattica,  (trsl.  Ainslie  1913)   Part  III. 

"D.  1,  1,  1. 

**  Vinogradoff,  op.  cit.,  59. 

'*See  Dicey,  o/».  cit.,  23;  cf.  Gray,  Nature  and  Sources  of  Law  (1909)  101; 
Stone  Law  and  it\s  Administration  (1915)  19.  It  is  a  suggestive  fact  that  even  a 
German  theorist  hke  Jellinek  had  to  admit  this  criterion  as  the  ultimate  one, 
Allgemeine  Stattslehre  (2d  ed.  1905)  351,  although  it  hardly  squares  with  his  own 
theories.  See,  also,  (1903)  54  Bntscheidungen  des  Reichsgerichts  in  Civilsachen 
19,  infra,  footnote  35. 

"  Kelsen,  Dcls  Problem  der  Souverdniidt  und  die  Theorie  des  Volkerrechts 
(1920)  III.  The  same  writer  has  characterized  psychological  or  sociological  juris- 
prudence as  a  methodological  monster.  Hauptproblenie  der  Staatsrechtslehre 
(1511)  709. 

^*  Preuss,  a  German  scholar  who  did  more  work  than  any  other  on  the 
new  German  constitution,  (Giese,  Die  Verfassung  des  Deutschen  Reiches  [2d  ed. 
19201  2)7  flf.).  said  in  1908,  in  a  review  of  a  book  by  Krabbe,  infra,  footnote  96: 
"Krabbe's   criticism   of   the   dogma   of   individual    sovereignty   of   princes    .     .    . 
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(2)     Public  Law. 

We  do  not  need  to  spend  much  time  over  the  delimitation  of  public 
from  private  law,  ^a  if  we  once  admit  that  a  broad  distinction  rather  than 
a  hard-and-fast  criterion  is  required.  The  differentiation  is  very  familiar 
in  the  Anglo-American  legal  system,  "^  (although  this  system  has,  in 
theory  at  least,  the  unitary  hierarchy  of  courts), ^^  but  has,  of  late,  been 
exposed  to  attacks.  ^^.  It  will  be  best  for  our  purposes  to  follow  Pro- 
fessor Vinogradoff,  who  lays  stress  on  the  fact  that  the  classical  division 
of  law  into  public  and  private  law  originally  was  introduced  into  juris- 
prudence for  the  purpose  of  study.  '^    There  is  no  one  criterion  which  '* 

needs  no  further  exposition,  because  those  atavisms  are  still,  indeed,  very  powerful 
in  practice,  but  not  in  the  IVissenschaft."  (1908)  23  Archiv  fur  offentliches  Recht 
308-9.  One  would  have  thought  that  practice  was  more  important  than  that. 
Theorists  may  well  point  out  mistakes  and  show  new  ways.  This  must  be  done 
most  cautiously  lest  the  wish  be  mistaken  for  its  child.  "Unguarded  analytical 
speculation  tends  to  make  jurisprudence  a  thing  of  abstract  formulas — as  it  were 
a  sham  exact  science — instead  of  a  study  of  human  life  and  action."  Pollock, 
Oxford  Lectures  (1890)  34. 

"£.  g.  Holland,  op.  cit.,  128,  366-90;  Pollock,  First  Book  of  Juris/Prudence  (2d 
ed.  1904)  92-8. 

*"  Thus,  following  Azo,  Bracton,  op.  cit.,  f.  3b,  with  a  misunderstanding  pointed 
out  by  Maitland,  Bracton  and  Azo  (Selden  Society  1895)  ZZ;  as  to  Bacon,  cf. 
Holland,  op.  cit.,  366;  Brown  v.  Turner  (1874)  70  N.  C.  93,  per  Bynum,  /.;  "It 
comes  within  the  definition  of  public  law."  Cf.  Butler  v.  Pennsxlvania  (U.  S.  1850) 
10  How.  402;  Attorney  General  v.  Jochim  (1894)  99  Mich.  358,'58  N.  W.  611. 

"But  see  supra,  footnote  11;  Dicey,  op.  cit..  Introduction  xxxviii-xlviii ;  Good- 
now,  Comparative  Administrative  Law  (1893)  88,  198-9;  (1918)  31  Harvard  Law 
Rev.  644-6.  The  medieval  exchequer  acted  as  an  administrative  tribunal  in  the 
modem  sense  of  the  word.     L.  Ehrlich,  op.  cit.  29. 

"Kelsen.  Hauptprobleme  der  Staatsrechtslehre  (1911)  269-70,  630;  Laun  in 
(1912)  39  Zeitschrift  fiir  das  Privat-und  offentliche  Recht  der  Gcgemvart  310; 
Weyr,  Zum  Problem  eines  einheitlichen  Rechtssystems  (1908)  23  Archiv  fiir 
offentliches  Recht  529-80;  IVeyr,  Uber  zwei  Hauptpunkte  der  Kelsenschcn  Staats- 
rechtslehre (1914)  40  Zeitschrift  fiir  das  Privat-und  offentliche  Recht  der  Gegen- 
wart  183-8 :  "A  diflference  between  the  so-called  public  and  private  law  is  juristically 
intangible  (nicht  erfassbar)  ;  it  can  be  explained  only  historically  and  psycho- 
logically, but  it  is  today  no  longer  legitimate." 

"  Hiiius  studii  duae  sunt  positiones.  publicum  ct  privatum."    D  1.  1.  1,  2. 

"  Whereas  the  conception  of  public,  as  distinguished  from  private  law  "has 
been  accepted,  and  is  in  daily  use,  in  the  legal  speculation  and  practice  of  the 
continent  of  Europe,  but  unfortunately  finds  no  equivalent  in  our  insular"  (the 
English)  "legal  terminology,"  Holland,  op.  cit.,  366-7,  yet  in  England  and  in  the 
United  States  public  law  is  frequently  mentioned  as  present  in  private  law  "only 
as  arbiter  of  the  rights  and  duties  which  exist  between  one  of  its  subjects  and 
another."  Ibid.  In  Continental  Europe,  the  state,  in  its  capacity  of  a  corporation 
owning  property,  is  under  the  rules  of  private  law ;  it  can,  as  a  rule,  be  sued  before 
the  ordinary  courts.  It  is  only  with  regard  to  official  acts  as  such  that  jurisdiction 
is  sometimes  reserved  to  courts  of  public  law,  or,  at  any  rate,  withdrawn  from 
the  competence  of  the  ordinarv  courts.  See  Dekeister  contra  Pastes,  Dalloz 
1862  III,  4,  5:  Blanco,  Dalloz  1873  III.  20-21;  cf.  supra,  footnotes  15.  18;  German 
Civil  Code.  §  89.  See  also  the  judgment  of  the  Court  of  Appeal  of  Trani  in  Bassi  v. 
Finance  (1876)  1  Foro  Italiano  498.  499,  distinguishing  the  state  as  government,  as 
sovereign  power  and  moderator  within  the  bounds  of  society,  and  the  state  as  a 
moral  and  juristic  person  attending  to  its  civil  interests  through  the  organs  of  ad- 
ministration. In  this  latter  respect,  "the  organs  of  administration  are  under  the  rule 
of  the  principles  of  the  common  law,  they  exercise  rights,  assume  obligations,  bring 
actions  and  raise  exceptions  in  the  courts  through  representatives  and  agents,  and 
therefore  bear  the  responsibility  for  the  consequences  of  the  respective  facts  and 
acts     .     . 
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could  be  universally  applied.^*^  Consideration  of  public  utility  enters  into 
private  {e.  g.  family  law)  as  well  as  the  public  law — and  the  confusion  is 
accentuated  by  the  well  known  fact  that  in  Roman  law  ins  publicum  might 
mean  simply  ius  cogens  as  distinguished  from  ins  dispositivum.  ^^  For 
our  purposes  it  will  be  enough  to  include  the  groups  of  law  usually  classed 
under  public  law  (constitutional,  administrative,  ecclesiastical),  with  crim- 
inal law  and  the  law  of  procedure  only  as  occasion  arises, — and  with  the 
understanding  that  whatever  is  considered  in  any  country  as  public  law 
must  be  compared  with  similar  institutions  in  other  countries. 

*  It  would  seem  tempting  to  assume  that  in  countries  with  administrative 
courts,  as  distinguished  from  ordinary  courts,  the  causes  judged  by  the  latter  belong 
to  private,  other  causes  to  public  law.  Such  an  assumption  will  not  stand  investiga- 
tion. For  instance,  in  Austria,  actions  against  judges  for  damage  done  in  the 
exercise  of  office  through  negligence  or  malice,  and  similar  actions  against  the 
state  as  responsible  jointly  with  the  judges,  were  brought  before  special  sections 
of  ordinary  courts,  while  actions  against  the  state  for  wrongful  conviction  (inde- 
pendently of  any  guilt  on  the  part  of  judges)  were  decided  by  a  special  court  of 
public  law,  the  so-called  Rcichsgcricht.  Furthermore,  in  Austria  actions  of  state 
employes  against  the  state  based  on  the  official  relationship  {e.  g.,  claims  as  to 
pensioning,  salaries,  etc.)  have  been  judged  by  the  Reichsgericht,  whereas  in 
the  German  Empire  they  have  been  judged  by  the  ordinary  courts.  Oberpost- 
dircction  Schxicrin  v.  Rcichardt's  lirhcn  (1876)  21  Entschcidungcn  dcs  Rcichsobcr- 
handclscjcrichts  48;  (1889)  22  Entschcidungcn  des  Reichsgcrichts  in  Civilsachen 
288;  (1904)  57  ibid.  350.  On  the  other  hand,  the  Swiss  Bundcsgcrichl  seems  to 
adhere  to  the  opinion  that  private  law  disputes  belong  before  the  ordinary  courts, 
public  law  disputes  must  be  settled  by  the  administration.  Thus,  the  Bundesgerichl 
decided  in  Schcllcnberg  gcgen  Bund  (1899)  25  Entschcidungcn  des  Schwciscrischcn 
Bnndesgerichts,  I  430,  that  the  relationship  between  an  officer  and  the  Federation 
"is  based  on  a  peculiar  ground  which  makes  it,  from  the  first,  one  of  public  law. 
Hence  the  duty  of  the  Federation  to  pay  compensation  for  the  use  and  deteriora- 
tion of  the  horse  must  be  defined  as  one  of  public  law  .  .  .  Therefore  such 
claims  cannot  be  raised  by  way  of  a  civil  action  ..."  This  theory,  however, 
is  by  no  means  accepted  by  the  courts  of  the  various  Swiss  cantons.  For 
instance,  in  Zurich  the  courts  have  repeatedly  emphasized  the  fact  that  the 
necessity  of  applying  rules  of  public  law,  or  the  derivation  of  a  claim  from 
public  law,  does  not  deprive  the  ordinary  courts  of  their  jurisdiction  in  such  cases. 
See  Hungerbiihler  in  (1919)  16  Schweizerische  Jurist  en- ZeilHtng  113,  118-20,  and 
the  decisions  quoted  there.  As  to  the  difference  between  the  French  and  Italian 
conditions,  see  supra,  footnote  18.  It  may  be  added  that  while  in  France  the 
responsibility  of  the  state  for  torts  committed  by  its  agents  leads  to  actions  before 
administrative  courts,  in  the  Prussian  Rhine  Province,  that  is,  in  the  territory 
which  has,  more  than  any  other  part  of  the  German  Empire,  retained  in  its 
legal  organization  traces  of  its  former  connection  with  France,  "the  question  of 
the  responsibility  of  the  state  for  actions  of  its  officials  has  always  been  considered 
a  question  of  civil  law."  (1903)  54  Entscheidungen  des  Reichsgcrichts  in  Civil- 
sachen 19,  and  the  decisions  and  "extrinsic  aids"  quoted  there.  On  the  other  hand, 
in  the  recent  French  case  of  Lemonnier ,  the  commissaire  du  gouvernemcni\,  supra, 
footnote  6,  reminded  the  Council  of  State  that  the  responsibility  of  the  state  and 
of  the  other  public  corporations  is  not  in  any  way  regulated  by  art.  1384  of  the 
Civil  Code,  and  that  the  agent  will  be  responsible  before  the  ordinary  courts,  only 
if  his  fault  is  entirely  detached  from  the  service,  while  the  public  body  will 
always  be  responsible  before  the  administrative  courts  unless  the  service  had 
nothing  whatever  to  do  with  the  fault  of  the  agent.     Dalloz  1918  III,  9,  11. 

"  D  2,  14,  38  (Papinian),  "Ius  publicum  privatorum  pactis  mutari  non  potest." 
It  is  true  that  this  may  have  related  to  public  law  in  the  modern  sense,  cf.  ibid. 
42,  "{idem.)  pactis  etenim  privatorum  formam  iuris  fiscalis  convelli  non  placuit;" 
yet  Ulpian  says,  "D  50,  17,  45,  "Neque  pignus  neque  depositum  neque  precarium 
neque  emptio  neque  locatio  rei  suae  consistere  potest.  Privatorum  conventio  iuri 
publico  non  derogat."  Cf.  Longo's  remark  in  the  Italian  edition  of  Girard  under 
the  title  Manuele  Elementare  di  Diritto  Romano  (1909)  14  n.  2.  Fiore,  Diritto 
Civile  Italiano  I   (2d  ed.  1908)    17,  remarks  that  a  civil  code  must  contain  pro- 
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(3)     Comparative  Public  Law. 

Less  difficulty  will  be  experienced  in  determining  what  should  be 
meant  by  "comparative"  public  law.  Let  us  begin,  by  all  means,  with 
the  modern  countries  which  have  been  the  constructors  and  custodians  of 
Western  civilization;^"  but  modern  ideas  often  have  ancient  origins  and 
the  tradition  which  has  made  them  survive  must  be  traced  as  far  into 
human  history  as  possible.  In  other  words,  we  must  study  the  history  of 
ideas ;  ^^  modern  public  law  must  be  expounded  in  the  light  of  its  history. 
Secondly,  modern  social  conditions  are  the  result,  not  only  of  certain 
ideas,  but  also  of  certain  psychological  factors  belonging  to  present  and 
former  organizations.  ^^  Not  only  the  study  of  public  law  of  modem 
civilized  nations,  but  also  anthropology  and  even  animal  psychology**^  may 
help  formulate  important  conclusions  in  the  study  of  modern  public  law. 

The  conceptions  of  acts  of  state, '•^  of  political  representation, -^^ 
of  consent,  ■*•"•  of  social  contract,  **  of  grants,  ■**  of  separation  of  powers,  *• 

visions  of  a  "public  order,"  and  in  his  discussion  the  difficulty  of  distinguishing  be- 
tween public  law  and  ius  cogens  is  particularly  obvious. 

"  E.  g.     Jellinek,  Allgcmeine  Staatslchrc  I   (2d  ed.  1905)  22. 

"McIIwain,  High  Court  of  Parliament  (1902)  2,  quoting  Maitland,  Domesday 
Book  and  Beyond  (1897)  ;  and  see  Gierke,  Joliannes  Althusius  (1800)   VII. 

"The  French  system  of  administrative  courts,  and,  in  particular,  the  judicial 
functions  of  the  Conseil  d'£tat,  grew  out  of  the  fact  that  the  Conscil  was  the 
ruler's  legal  adviser  and  that  complaints  against  illegal  administrative  acts  could 
be  brought  only  to  the  administration  itself ;  in  the  last  instance,  to  the  ruler.  This 
latter  principle  was  based  on  a  law  of  1790  which,  purporting  to  be  based  on  the 
theory  of  separation  of  powers,  was,  in  fact,  a  result  of  the  impatience  of  the 
French  reformers  during  the  Revolution  with  the  action  of  the  courts  called 
Parlevients,  declaring  many  new  measures  illegal.  This  reaction  against  the 
courts  was,  in  its  turn,  a  repetition  of  the  royal  displeasure  with  the  Parlements 
(abolished  1771,  rc-estabHshed  1774)  because  the  Parlements  had  been  refusing  to 
"register"  such  royal  decrees  as  they  considered  illegal.  Thus,  the  Parlements, 
at  one  time  an  obstacle  to  autocracy,  incurred  the  wrath  of  the  elected  legislature 
and  there  appeared  demands  for  the  emancipation  of  the  administration.  See 
e.  g.,  Laferriere,  Traite  de  la  JuridiciHon  Administrative  1  (2d  ed.  1896)  180-3. 
esp.  181 ;  Hauriou,  supra,  footnote  6,  p.  29-30;  Brissaud,  Cours  d'histoire  generale  du 
droit  fran^ais  I  (19()4)  885-7.  History  repeats  itself.  Cf.  supra,  footnote  34  and 
infra,  p.  642.     .     .     . 

"There  is,  for  instance,  in  the  animal  world  a  good  deal  to  make  us  realize 
the  psychological  background  of  the  principle  of  "acquired  rights."  See  also,  e.  g., 
Ihering,  Zweck  im  Recht  I  (1884)  ch.  I,  VIII. 

"  See  on  "political  questions"  as  distinguished  from  "judicial  questions" 
McConaughy  v.  Secretary  of  State  (1909)  106  Minn.  392,  119  N.  W.  408;  on 
"acts  of  State,"  Musgrave  v.  Pulido  (1879)  5  App.  Cas.  102,  111;  on  "political 
acts,"  art.  22  of  the  Italian  Statute  of  .August  17,  1907  on  the  Council  of  State;  and 
cf.,  e.  g.,  Ministero  dell'interno  v.  Queto  (1914)  39  Foro  Italiano  I,  472. 

**  For  instance,  it  is  customary  to  insert  in  European  written  constitutions  a 
provision  that  the  representative  represents  the  whole  nation  and  not  an  individual 
district ;  the  American  rule  requires  a  certain  connection  between  the  representative 
and  the  state  which  elects  him.  Hence  in  America  the  election  depends  more  on 
lo.al  elements,  and  the  institution  is  thus  kept  in  accord  with  the  original  conception 
of  political  representation ;  it  is  also  impossible  for  a  national  party  organization  to 
force  its  favorite  upon  an  unwilling  constituency.  On  the  other  hand,  the 
European  rule  makes  possible  the  election  of  most  important  leaders  of  public 
thought  whose  misfortune  it  may  have  been  to  incur  the  ire  of  the  district  in 
which  they  happen  to  be  resident.  See  Stubbs,  Constitutional  History  of  England 
IL  (4th  ed.)  251,  253;  Esmein,  Cours  elementairg  d'histoire  du  droit  franqais 
(11th  ed.)   19,  559-61. 

^  In  the  history  of  political  institutions    the    recognition    that   a    man    is   bound 
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of  acquired  rights,  ^^  of  the  protection  of  rights  of  individuals^^  — 
these  are  just  a  few  examples  of  topics  requiring  the  study  of  the  old 
and  new  law  of  different  countries. 

by  his  own  promise  came  very  late ;  younger  still  is  the  possibility  of  considering 
a  man  bound  without  his  promise.  See  e.  g.,  (1442)  Y.  B.  20  Hen.  VI  12-13,  on 
the  question  whether  the  mere  presence  of  a  clergyman  in  a  convocation  which 
by  a  vote  of  the  majority  granted  a  sum  of  money  to  the  king  was  the  foundation 
of  the  clergyman's  obligation  to  contribute  toward  the  sum  in  spite  of  a  royal 
privilege  exempting  him.  Cf.  also  the  case  of  St.  Albans  (1358),  L.  Ehrlich,  op.  cit. 
113,  146-7,  243-6. 

"The  theories  of  "social  contract"  are  closely  connected  with  the  doctrine  of 
consent.  They  were,  in  fact,  the  foundation  of  feudalism,  which  was  based  on  a 
vast  mass  of  express  and  implied  agreements.  The  writers  of  the  seventeenth  and 
eighteenth  centuries  developed  various  aspects  of  a  theory  which  had  prevailed  in 
practice  for  a  long  time,  cf.  Carlyle,  History  of  Mediaeval  Political  Thcorx  in  the 
West  III  (1915)  12.  13,  74,  147-69,  185.  In  particular,  Locke  and  Rousseau  iised  the 
conception  of  original  compact  as  fictions  which  would  justify  the  existence  and 
extent  of  political  power.  The  conception  of  social  contract  Hes.  of  course,  at 
the  bottom  of  American  political  organization.  See  c.  g.  apart  from  the  various 
constitutions  and  other  constitutional  document-v.  In  re  Opinion  of  the  Justices 
(Me.  1919)  107  Atl.  673,  674:  "It  is  a  familiar,  but  none  the  less  fundamental, 
principle  of  constitutional  law  that  the  Constitution  of  the  United  States  is  a  com- 
pact made  by  the  people  of  the  United  States  to  govern  thctnsclvcs  as  to  general 
objects  in  a  certain  manner,  and  this  organic  law  was  ordained  and  established,  not 
by  the  states  in  their  sovereign  capacity,  but  by  the  people  of  the  United  Slates 
.  .  .  "  Cf.  the  Preamble  of  the  German  Constitution  of  1919  and  that  of  the 
Polish  Constitution  of  1921. 

*' Dartmouth  College  v.  WoodTfard  (U.  S.  1819)  4  Wheat.  518  seems  to  be 
an  adaptation  of  new  methods  to  old  ideas  which  were  thought  worth  adhering 
to.  The  whole  medieval  legal  system  was  built  upon  a  recognition  of  the  rights 
and  duties  of  indivdualism;  the  sanctity  of  grants  was  one  of  the  dogmas.  L. 
Ehrlich,  op.  cit.  9  ff.  53,  llSf.  This  conception  began  to  lose  its  prevalence  as  early 
as  the  fourteenth  century,  ibid.  112,  but  it  survived  until  the  nineteenth  century. 
It  held  its  own  in  the  eighteenth  century  in  the  British  Empire,  Campbell  v.  Hall 
(1774)  20  St.  Tr.  239;  it  lies  at  the  bottom  of  the  present  constitutional  arrange- 
ment in  Italy,  for  the  Statuto  of  1848  is  a  grant  from  the  king,  although  some  of  the 
provinces  which  later  submitted  to  it,  did  so  by  plebiscite.  There  is  of  course 
not  the  slightest  idea  or  possibility  of  withdrawing  it.  On  the  other  hand,  Austrian 
history  since  1848  and  Russian  history  since  1905  know  rnany  cases  of  withdrawals 
of  privileges  solemnly  granted.  It  all  turns  on  the  question  whether  he  who  gives 
may  take  away. 

"There  is  a  striking  difference  between  the  American  system  of  checks  and 
balances  and  the  French  system  which  forbids  the  judges  to  meddle  with  acts  of 
the  administration  or  of  the  legislature.  French  Criminal  Code  §§  127  ct  scq.;  cf. 
§§  130-1,  and  supra,  footnotes  18,  39.  See  also  the  judgment  of  the  Supreme 
Court  of  Chile,  Cortes  v.  Vasquez  Rey  (1916)  14  Rcvisia  de  Dcrccho  340,  346(8)  ; 
the  practice  in  Argentine  is  in  accordance  with  that  in  the  United  States.  Gonzalez, 
op.  cit.  317-22.  Of  late  French  jurists  have  expressed  the  conviction  that  a  statute 
which  is  contrary  to  a  "constitution  law"  (i.  e.  to  one  of  the  fundamental  statutes) 
may  not  be  applied  by  the  courts.  Supra,  footnote  6;  Duguit,  Manuel  de 
Droit  Constitutionnel  (3d  ed.  1918)  305-6;  Radin,  (1920)  California  Law 
Rev.  91-3.  The  commissaire  du  gouvernement  in  the  case  of  Lcmonnier, 
supra,  footnote  35,  spoke  of  the  Tribunal  of  Conflicts  as  exercising 
a  jurisdiction  analogous  to  that  of  the  Supreme  Court  (why  the  limitation?)  of 
the  United  States,  in  limiting  the  application  of  a  statutory  decree  which  violated, 
in  its  opinion,  the  principle  of  separation  of  powers.  In  other  words,  the  prin- 
ciple of  separation  of  powers  in  the  American  sense  has  been  applied  to  enforce 
the  principle  of  separation  of  powers  in  the  French  sense.  Both  interpretations 
go  back  to  the  famous  doctrine  found  in  Book  XI,  ch.  IV  to  VI  of  Montesquieu's 
Esprit  des  Lois.  The  American  application,  e.  g.  Wilson,  Congressional  Govern- 
ment (1885)  12-13,  is,  of  course,  far  more  in  harmony  with  the  original  theory. 

"The  theory  of  acquired  rights  is  the  corollary  of  the  theories  of  consent 
and  of  grants ;  unlike,  however,  the  now  accepted  idea  of  rights  as  relations  be- 
tween   one    man    and    other    men,    e.    g.    Hohfeld,    Fundamental    Legal    Concep- 
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II.     Fundamentals  of  the  Study  of  Comparative  Public  Law 

(4)     The  Sources. 

Where  are  we  to  find  our  public  law? 

The  theory  of  the  sources  of  law  has  never  been  worked  out  satis- 
factorily. *^    As  jurisprudence  stands  at  present,  we  may  well  begin  with 
the  enumeration  of  a  few  types  of  so-called  formal  sources  of  law,  which 
it  will  be  necessary  to  use  for  all  countries ;  but  we  must  add  that  a  more 
definite  elaboration  of  the  science  of  the  sources  of  public  law  ^^  ought  to 
one  of  the  first  tasks  in  working  out  its  comparative  study.     Neither 
cd  we  go  too  far  in  speculating  on  what  should  be  the  sources  of  law ; 
r  in  the  decisions  of  the  courts  of  different  countries,  and  in  the  pro- 
uncements  of  the  most  important  legal  writers,  there  will  be   found 
;iough  variety  of  opinion  to  permit  constructive  comparisons  and  healthy 
>uggestions. 

The  written  law,  and  above  all,  written  constitutions,  '^  constitutional 

tions  (ed.  Cook  1919)  72  ff.,  a  right  was  considered  in  the  Middle  Ages  primarily 

a  relationship  between  a  person  and  the  object  to  which  he  had  a  right.    Hence,  we 

have  the  idea  that  a  right  is  something  not  to  be  taken  away  without  one's  consent. 

'  '\  in  England,  in  1914-15,  the  struggle  to  obtain  the  restitution  to  British  subjects 

their  right  to  be  tried  by  a  jury.     Parliamentary  Debates,  Lords,   February  4, 

5,  443  f.,  and  March  11,  1915,  687.     Cf.  Vinogradoff,   Magna    Carta,   c.    39,    in 

igna  Carta  Commemoration  Essays  (1917)  78. 

*^  Supra,  footnote  11. 

**  See  e.  g.  Geny,  Methode  d' interpretation  et  sources  en  droit  prive  postif 
;  ed.  1919);  Vinogradoff,  Common  Sense  in  Law  (1914)  ch.  V-VII ;  Pollock, 
■st  Book  of  Jurisprudence  18%  par.  II;  Amabile,  Le  Fonti  del  diritto  costi- 
rionale,  and  esp.  Orlando,  Le  Fonti  del  Diritto  Amministrativo,  in  his  Prima 
ittafo  complcto  di  Diritto  Amministrativo  Italiano  I  (1900).  Most  of  the 
■rk  on  these  lines  has  been  done  within  the  domain  of  private  law,  and  usually 
.    r  one  country  onl)'. 

"  Orlando,  Fonti  del  Diritto  Amministrativo,  in  his  Primo  Trattato  Completo  di 

Diritto  Amministratiz'o  Italiano  I    (1900);    for  other  references,  see  e.  g.  Orlando, 

Frincipii  di  Diritto  Costituzionale  (5th  ed.  1920)  55  n.  1.     Some  legal  systems  which 

adopt  a  distinction  between  private  and  public  law,  have  a  civil  code  with  rules  as  to 

erpretation,  as  to  judicial  decisions,  etc.     Thus  the  French  Civil  Code    (1804); 

Austrian    Civil    Code    (1811);    the    Civil    Code   of    Chile    (1844);    the    Italian 

vil  Code  (1865)  ;  the  Spanish  Civil  Code  (1888),  etc.     In  how  far  these  rules  are 

licable  to  public  law-  is  far  from  determined.     Orlando,    Le    Fonti    del    Diritto 

.ministrativo,  in  his  Primo  Trattato  Complcto  di  Diritto  Amministrativo  Italiano 

1900)  1057,  considers  that  arts.  3  and  5  of  the  Italian  Civil  Code  have  a  bearing 

\snich  "is  general,  and  therefore  applicable  also  to  statutes  of  public  law."     Cf. 

ibid.  1077.     It  has  similarly  been  claimed  recently  by  a  high  official  of  the  judiciary 

in  Chile   (the  Fiscal  of  the  Tribunal  of  Accounts)   that  the  rules  which  form  the 

preliminary  chapter  of  the  Chilean  Civil  Code  "are  not  exclusively  proper  to  the 

civil  law     .     .     .     but  also  to  that  which  in  other  nations  is  called  general  law  or 

national  law."     (1916)    13  Rez'ista  de  Derecho  3,  4.     On  the  other  hand,  some  of 

these  codes,  the  Austrian,  Italian,  and  Chilean,  contain  the  provision  that  judicial 

decisions  apply  only  between  the  parties   for,    and    in,    the    cases    in    which    they 

have    actually    been    pronounced — and    yet    this    does    not    prevent    both    ordinary 

and    administrative    courts    from    applying    in    practice    more    or    less    consistently 

something  approaching  the  rule  stare  decisis.     See  infra,   footnotes  75-7. 

"  Especially  the  constitutions   of   the  United   States,   of    the   individual   states. 

the    Spanish   American   countries,   of    the    several     British    dominions,    and    of 

sJontinental   European  countries.     France  has,  not  one  constitutional   charter,   but 

three  "constitutional  laws"    (amended  from  time  to  time)  :   in  addition,   the  rules 

f  rmulated  in  the  Declaration  of  Rights  of  Man  and  the  Citizen  of  1789  are  con- 

ered  the  fundamental  law.    Duguit,  op.  cit.  22Q ;  and  sttpra,  footnote  18. 
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charters,  ^^  so-called  organic  laws  ^^  and  similar  collections  of  rules  ^^ 
must  obviously  be  made  the  subject  of  a  thorough  investigation.  This 
means,  not  only  the  rules  themselves,  as  formally  laid  down,  but  their 
history,  development,  and  the  various  ways  of  interpreting  ^"  and  applying 
them.  A  vast  amount  of  information  in  this  direction,  and  much 
material  of  great  jurisprudential  interest  is  contained,  in  particular,  in 
the  decisions  of  the  American  courts,  both  state  and  federal.  Attention 
must  be  paid  to  the  decisions  of  the  French,  Italian,  Swiss,  ^"  and  Ger- 
man ^"^  courts,  '^^  as  well  as  the  Canadian,  Australian,  and  South  African 
courts,  and  of  course,  to  the  Judicial  Committee  of  the  Privy  Council. 
How  are  those  documents  to  be  interpreted  ?  Shall  we  interpret  a  statute 
in  the  light  of  its  history,  or  as  it  would  be  formulated  if  its  authors  were 
to  write  it  at  the  present  moment?  ^»    May  the  judge  use  so-called  extrin- 

"Such  as  the  Italian  Statute. 

"  E.  g.  the  French  organic  laws  on  the  election  of  deputies  and  senators. 

•*£.  g.  various  British  acts,  such  as  the  Bill  of  Rights;  also  the  standing 
orders  of  legislative  bodies;  above  all,  many  statutes  and  ordinances  bearing  on 
constitutional   and   administrative   problems. 

"  For  instance,  the  Great  Charter  has  today  sentimental  rather  than  legal 
value,  and  yet  it  is  important  to  lawyers.  In  American  practice  constitutions  arc 
given  an  interpretation  differing  from  that  applied  to  statutes,  e.  g.  Vanicy  v.  Justice 
(1888)  86  Ky.  596,  600;  Lafayette,  Muncie,  and  Bloomington  Railroad  Co.  v. 
Geigcr  (1870)  34  Ind.  185,  202,  with  the  statement  of  several  rules  of  constitutional 
construction  enunciated  by  the  Supreme  Court  of  the  United  States ;  cf.  Guthrie, 
Fourteenth  Amendment  (1898)  Zi.  It  would  appear  important  to  investigate  in 
how  far  this  rule,  which  is  obviously  inapplicable  in  England  and  Italy,  is  or  can 
be  applied  in  other  countries  and  in  how  far  its  application  in  America  is  con- 
sistent. See  e.  g.  Perry  County  Telephone  and  Telegraph  Co.  v.  Public  Service 
Commission  (1919)  265  Pa.  St.  274,  108  Atl.  659,  660. 

'•  Some  of  the  Swiss  cantons  have  administrative  as  well  as  ordinary  courts. 
Cf.  on  the  whole  subject,  Jenny,  Die  V ertvaltungsrechtspflege  in  der  schweiserischen 
Eidgenossenschaft  (1910).  Of  course,  the  decisions  of  ordinary  courts  are  most  im- 
portant for  students  of  public  as  well  as  of  private  law.     Cf.  infra,  footnotes  75-7. 

"  One  difficulty  about  German  judicial  decisions  is  that  they  are  frequently 
printed  with  only  the  initials  of  the  parties,  thus  making  it  more  difificult  to  quote 
a  leading  case,  because  the  reference  has  to  be  to  volume  and  page  of  the  printed 
edition. 

"The  Administrative  Court  and  the  Court  of  the  Empire  of  Austria,  supra, 
footnote  35,  deserve  some  notice  even  although  the  Empire  has  ceased  to  exist. 

"H.  g.  Toncray  v.  Budge  (1908)  14  Idaho  621,  647,  95  Pac.  26,  per  Ailshie, 
C.  J.:  We  must  now  determine  the  meaning  of  the  language  used  in  this  section 
in  the  light  of  conditions  as  they  existed  at  the  time  the  constitutional  convention 
was  in  session  in  July,  1889  ...  It  would  be  useless  to  go  to  dictionaries  and 
lexicons  for  definitions  of  such  words  and  terms  ...  as  here  used  in  the 
organic  law  of  the  state.  We  are  now  removed  nearly  nineteen  years  from  the 
time  about  which  we  must  inquire  as  to  the  social,  civil,  and  political  conditions 
that  confronted  the  constitutional  convention  and  the  people  of  this  territory,  and 
for  that  information  we  must  turn  to  the  public  history  of  the  day  as  it  can  be 
gathered  from  the  press,  public  writings  and  current  literature  of  that  time,  aided 
by  whatever  memory  we  may  have  left  as  to  the  occurrence  of  those  days."  Cf. 
Guthrie,  op.  cit.  ZZ:  "A  national  constitution  is  intended  to  endure  for  all  time. 
Its  provisions  should  not  in  any  sense  be  limited  to  the  conditions  happening  to 
exist  when  it  is  adopted,  although  those  conditions  and  the  history  of  the  times 
may  well  throw  light  upon  the  provisions  and  reveal  their  sense."  Stone,  op.  cit.  44. 
The  Codigo  Civil  of  Chile  provides  in  its  art.  19,  supra,  footnote  50,  that  whenever 
the  sense  of  the  law  is  clear,  the  letter  of  the  law  must  be  applied,  without  disre- 
garding it  under  the  pretext  of  consulting  its  spirit.  In  order,  however,  to  inter- 
pret an  obscure  expression,  it  is  permitted  to  have  recourse  to  the  intent  or  spirit, 
clearly  manifested  in   the  law  itself,  or  in   the   reliable  history  of    its   enactment 
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sic  aids,  or  must  he  apply  the  laws  as  written  ?^<>  If  the  extrinsic  aids 
are  acceptable,  are  we  allowed,  in  particular,  to  use  the  debates  which  pre- 
ceded the  acceptance  of  the  bill?  ^^  Suppose  a  constitution,  or  a  provision 
or  a  group  of  provisions,  is  modeled  on  other  constitutions,  are  we  to 
consider  that  the  interpretation  previously  placed  on  the  latter  was  also 
adopted  ?  "^  Should  laws  violating  a  written  constitution  which  prescribes 
a  special  way  for  its  own  amendment  be  applied  in  any  case,  or  will  they 
give  way  to  the  constitution?*'^  Again,  the  question  of  mandatory  and 
directory  provisions  comes  up  in  many  countries.  ^* 

(o  en  la  historia  fidedigna  de  su  establecitrtiento) .  A  Chilean  commentator,  Armas, 
Comentario  de  Siete  Titulos  del  Codigo  Civil  (1886)  47,  states  that  such  a  rehable 
history  is  to  be  found  in  the  first  project  revised  by  a  commission  appointed  ad  hoe, 
also  in  Roman,  French,  Spanish  laws,  etc.  He  deplores  the  fact  that  Chile  did  not 
follow  the  example  of  other  countries  in  which,  on  the  occasion  of  an  enactment 
of  a  code,  minutes  have  beefi  kept  of  the  meetings  of  such  commissions.  Compare 
with  this  the  language  used  in  1904,  on  the  occasion  of  the  centenary  of  the  French 
Civil  Code,  by  M.  Ballot-Beaupre,  First  President  of  the  French  Court  of  Cassa- 
tion :  "But  if  the  text  (of  the  Civil  Code)  presents  some  ambiguity  ...  I 
consider  that  the  judge  has  the  most  extensive  powers  of  interpretation;  he  ought 
not  to  stop  to  investigate  obstinately  what  was  the  idea  of  the  authors  of  the  Code 
a  hundred  years  ago,  when  they  were  writing  this  article  or  that ;  he  ought  to 
ask  himself  what  it  would  be  if  the  same  article  were  written  by  them  today;  he 
ought  to  say  to  himself  that  in  view  of  all  the  changes  which  have  come  about,  in 
the  course  of  a  century,  in  the  ideas,  in  the  customs,  in  the  institutions,  in  the 
economic  and  social  conditions  of  France,  justice  and  reason  command  the  adapta- 
tion of  the  text,  in  a  liberal  and  humane  way,  to  the  realities  and  to  the  exigencies 
of  modern  life," — quoted  by  Geny,  Science  et  technique  en  droit  prive  postif  I 
(1914)  30. 

"See  Vacher  and  Sons  Ltd.  v.  London  Societ^y  of  Compositors  [1913]  A.  C. 
107,  113,  per  Lord  Haldane,  L.  C:  "I  do  not  propose  to  speculate  on  what  the 
motive  of  Parliament  was.  The  topic  is  one  which  judges  cannot  profitably  or 
properly  enter.  Their  province  is  the  very  different  one  of  construing  the  language 
in  which  the  Legislature  has  finally  expressed  its  conclusions  ...  I  propose, 
therefore,  to  exclude  consideration  of  everything  excepting  the  state  of  the  law  as 
it  was  when  the  statute  was  passed,  and  the  light  to  be  got  by  reading  it  as  a  whole, 
before  attempting  to  construe  any  particular  section." 

**  For  examples  of  such  practice  see  Stuart  v.  Laird  (U.  S.  1803)  1  Cranch 
299,  304;  M'Culloch  v.  Maryland  (U.  S.  1819)  4  Wheat.  316,  434  (Mr.  Chief 
Justice  Marshall  quoting  the  Federalist)  ;  Prigg  v.  Pennsylvania  (U.  S.  1842) 
16  Pet.  539,  561-2,  587,  593-4,  616,  620  (Mr.  Justice  Story  quoting  the  Federalist, 
Washington's  Message  and  public  documents  of  that  period  as  throwing  light 
on  the  immediate  cause  of  the  passing  of  an  act)  ;  as  for  English  practice,  see 
South  Eastern  *Railv:ay  Co.  v.  Railway  Covimissioncrs  (1881)  50  L.  J.  Q.  B. 
201,  203 :  counsel  argued  that  an  act  cannot  be  construed  by  reference  to  a  de- 
bate in  Parliament.  Selborne,  L.  C,  "That  is  so.  It  has  been  regretted  in 
the  House  of  Lords  that  the  Court  of  Appeal  had  allowed  such  a  reference  to 
be  made  in  The  Queen  v.  The  Bishop  of  Oxford,  (4  Q.  B.  D.  525,  535)."  On  the 
Continent  of  Europe  debates,  statements  of  grounds  which  prompted  the  govern- 
ment to  present  the  bill,  and  statements  of  committees  reporting  bills  to  the  full 
house,  are  frequently  referred  to  in  argument  and  in  decisions  of  courts ;  as  to 
Germany,  e.  g.  (1908)  68  Entscheidungen  des  Reichsgerichts  in  Civilsachcn  360. 
Orlando,  Principii  di  Dirifto  Costituzionale  (5th  ed.  1920)  54,  56,  considers  par- 
liamentary debates,  alongside  of  judicial  decisions,  to  represent  the  sources  of 
public  law  called  giurisprudenza,  as  distinguished   from  "scientific  law." 

''Brown  v.  Walker  (1896)  161  U.  S.  591,  600,  16  Sup.  Ct.  644,  and  the  cases 
quoted  there.  Cf.  e.  g.  Kennedy's  heirs  v.  Kennedy's  heirs  (1841)  2  Ala.  571, 
625 ;  as  to  Australian  practice,  see  supra,  footnote  5 ;  as  to  Germany,  supra, 
footnote  35;  as  to  Argentina,  Gonzalez,  op.  cit.  20-21,  609,  656  n.  59,  and  the  decision 
of  the  Argentine  Supreme  Court  cited  there.  ^  Supra,  footnotes  6,  46. 

"Several  former  and  present  European  constitutions  contain  on  subjects  of 
vital  importance  provisions  without  any  more  definite  value  than  that  of  a  promise. 


638  COLUMBIA  LAW  REVIEW 

The  theory  of  constitutional  statutes,^'^  Hke  the  theory  of  all  statutes, 
will  have  to  be  traced  back  to  such  medieval  ideas  as  the  conceptions  of 
government  by  consent,''"  of  political  representation,"'^  and  the  question  of 
unanimity  or  majority."*  There  will  also  have  to  be  considered  constitu- 
tional documents  which  originally  were  grants.""  The  theory  of  grants 
formed  the  basis  of  the  decision  in  a  famous  American  case,  "^^  and  it 
still  retains  a  certain  importance  in  the  constitutional  law  of  the  British 
Empire.'^ ^  On  the  Continent  of  Europe,  it  is  necessary  in  the  considera- 
tion of  the  Italian  Statuto,  and  it  is  only  owing  to  the  breakdown  of  the 
German  and  Austrian  monarchies  that  the  theory  of  constitutional  laws 
not  enacted  by  representative  or  direct  popular  assemblies  has  lost  most  of 
its  immediate  importance.  '^^ 

Apart  from  statutes  which  were  more  or  less  solemnly  enacted  as 
"fundamental,"  there  will  have  to  be  considered  numberless  statutes, 
ordinances,  rules  of  parliamentary  bodies,  and  of  courts ;  they  cover  a 
multitude  of  subjects  of  constitutional  and  administrative  importance, 
including  ecclesiastical  law,  and  such  rules  of  private  law,  ''^  criminal 
law,  ''*  and  the  law  of  procedure,  as  may  be  necessary  for  the  development 
of  our  science.  Since  the  separation  of  private  from  public  law  is  rather 
artificial,  the  boundaries,  flexible  in  any  one  country,  are  different  in  differ- 
ent countries  or  at  different  times,  and  rigidity  in  scientific  delimitation 
is  hurtful. 

It  is  obvious  that  decisions  of  courts  are  very  important  in  the  Anglo- 
American  system.  Most  of  Continental  Europe  has  also  been  attaching 
more  and  more  weight  to  judicial  decisions ;  new  doctrines  have  been 
worked  out  and  adhered  to;  the  courts  refer  again  and  again  to  their 
own  previous  decisions ;  '^^  they  remark  with  impatience  that  the  points 
raised  have  already  been  settled  by  them.  ""    In  this  connection  should  be 

'^  Borgeaud,  £tablissement  et  revision  des  constitutions  (1893)  from  which 
Jellinek  drew  his  inspiration  for  his  pamphlet,  Die  Erkldrung  dcr  Menschen,  und 
BUrgcrrechte  (1895).  Cf.  Mcllwain,  High  Court  of  Parliament^  (1910)  ch.  I 
The  Fundamental  Law. 

"  Cf.  the  plebiscites  so  minutely  prescribed  by  the  Treaties  of  Versailles  and 
St.  Germain   (1919).  • 

"^  Supra,   footnote  42.  ^  Supra,   footnote  43. 

*"£.  g  the  "fundamental  laws"  for  each  one  of  the  17  "kingdoms  and  coun- 
tries," Austria,  February  20,   1861.  '"^  Supra,  footnote  45. 

"  Campbell  v.  Hall,  supra,  footnote  45. 

"See  L.  Ehrlich,  The  War  and  PoMical  Theory  (1918)  6  California  Law 
Rev.  418,  421-2,  note  11,  on  the  violation  of  the  Bohemian  constitution  by  the 
Hapsburg  emperor  in  1913,  and  the  subsequent  decision  of  the  Administrative 
Court. 

"H.  g.  certain  rules  as  to  state  property  contained  in  the  French,  Austrian, 
qnd   Italian   civil   codes., 

"H.  g.  rules  as  to  political  crimes,  as  to  disobedience  to  police  regulations,  etc. 

"H.  g.  (1907)  64  Entscheidungen  des  Reichsgerichts  in  Civilsachen  200: 
"...  the  law  of  Bremen  contains  no  rules  as  to  the  delimitation  of  public  law 
from  private  law.  Therefore,  the  only  thing  to  be  considered  is  the  general 
principles  recognized  in  theory  and  practice    {Wissenschaft  and  Rechtsprechung) 

''  (1908)  67  Entscheidungen  des  Reichsgerichts  in  Civilsachen  102;  cf.  (1896) 
37  ibid.  334;  for  a  defense  of  previous  decisions  against  criticisms,  see  esp.   (1919) 
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specially  mentioned  the  system  of  law  developed  by  the  French  Conseil 
d'etat  and  the  Tribunal  dcs  Conflits.  French  administrative  jurisprudence 
has,  indeed,  laid  down  rules  for  which  there  is  hardly  any  basis  in  the 
enacted  law,  and  by  its  fine  analysis  and  constructive  reasonableness  it  has 
become  the  much  admired  model  for  the  Continent  of  Europe.  The  var- 
ious administrative  courts  within  the  German  Empire, "'  the  Italian  Con- 
siglio  di  Stato,  and  the  old  Austrian  courts  of  public  law  have  developed 
many  principles  worth  considering  and  comparing. 

It  seems  absolutely  necessary  that  a  comparative  digest  of  public  law 
be  compiled  and  kept  up  to  date,  including  not  only  the  British  Empire, 
the  United  States,  and  Continental  Europe,  but  also  Central  and  South 
America.  If  we  look  for  a  model,  we  must  adopt  the  American  type  of 
systematic  digests.  The  great  technical  difficulty  will  lie  in  the  variety  of 
legal  organization  of  different  countries;  thus,  the  extensive  American 
jurisprudence  of  "due  process  of  law"  might  find  little  analogy  in  the  case 

95  ibid.  237;  in  Italy  e.  g.  Court  of  Cassation  of  Rome,  Proznnce  of  Cosenza  v. 
Tancredi  (1915)  40  Foro  Italiano  I  636,  637.  640,  the  court  "remarks  that  this 
whole  reasoning,  which  openly  contradicts  the  most  constant  practice  {la  con- 
stcntissinw.  giurispritdcnza)  of  these  joined  Sections  (of  the  (Zourt),  as  expounded 
in  an  uninterrupted  series  of  decisions  for  so  many  years  until  the  most  recent 
days,  contains  grave  errors  ...  in  the  face  of  the  true  principles  of  law  con- 
stantly defined  by  this  highest  Board."  The  decisions  of  joined  Sections  are, 
of  course,  of  particular  importance. 

See  further  Ministero  dcl'a  Marina  v.  BaiPtiner  e  Sordino  (1914)  39  Foro 
Italiano  I  530,  531,  Court  of  Cassation  of  Rome :  ".  .  .  As  a  matter  of  fact  .  .  . 
the  most  developed  doctrine  and  the  most  considered  and  latest  practice 
of  this  highest  Board  have  abandoned,  and  with  reason  .  .  .  the  distinc- 
tion between  the  acts  of  government  and  acts  'di  gestione' "  (the  latter  dis- 
tinction based  on  that  evolved  in  theory  and  practice  in  France,  e.  g. 
Berthelemy,  Traite  elementaire  de  droit  administratif  .  [5th  ed.  1908] 
42-5).  "And  this  highest  Board  does  not  believe  it  right  to  depart 
from  such  a  view,  no  new  valid  arguments  having  been  adduced  to  show  that 
the  solution  last  adopted  was  erroneous  ..."  Cf.  e.  g.  the  conclusions  of  the 
commissaire  du  gonvernement  in  the  case  of  Lemonnier,  supra,  footnote  35: 
"This  is  not  a  simple  theory,  but  an  analysis  of  the  practice  {'jurispru4cnce') 
already  established."    Dalloz  1918  III,  11. 

Orlando,  Le  Fonti  del  Diritto  Amministrat^ivo,  in  his  Prima  Trattafo  Com- 
plcto  di  Diritto  Amministrativo  Italiano  I  (1900)  1052-5,  refuses  to  count  ju- 
d'cial  decisions  (/o  giurisprudenza)  among  the  sources  of  law,  or  to  consider 
such  a  classification  formally  legitimate.  It  would  be  always  irregular  and  in- 
admissible; an  interpretation,  of  whatever  authority  and  long  standing  the  de- 
cisions at  its  basis,  is  not  a  source  of  law  since  it  is  always  permissible  to  discuss 
it  and  move  away  from  it.  Yet  the  Italian  decisions  quoted  above  seem  to  suggest 
that  legal  practice  has  been  developing  along  other  lines  at  least  in  the  last 
twenty  years.  In  France,  and  in  particular  in  French  public  law,  judicial  de- 
cisions are  recognized  as  the  basis  of  modem  developments.  That  great  master 
of  French  administrative  jurisprudence,  Laferriere,  wrote  as  early  as  1887:  "The 
juristic  deductions,  contained  in  the  decisions  of  the  Council  of  State,  have 
changed  less  in  spite  of  the  changes  of  political  regime  because  they  have  always 
been  inspired  by  a  great  respect  for  precedents"  (author's  italics)  "and  because 
they  have  for  their  basis,  where  texts  fail  them,  the  traditional  principles,  written 
or  unwritten,  which  are  in  some  way  inherent  in  our  public  law."  Traite  de  la 
juridiction  administrative  (1st  ed.  1887)  p.  XIII.  He  quotes,  ibid.  p.  XIV, 
another  French  authority  calling  the  decisions  of  the  Council  of  State  "the  richest 
and  surest  source  of  administrative  law." 

"  Some  of  them  form  the  supreme  administrative  court  for  several  states 
which  are  too  small  to  afford  the  expense  of  separate  supreme  administrative 
courts. 
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of  England  or  France.  Yet,  especially  in  view  of  the  constitutional 
changes  in  Continental  Europe,  which  have  taken  place  since  1918,  "^^ 
there  can  be  broadly  determined  a  few  general  types  of  public  organiza- 
tion, or  at  any  rate,  of  its  most  important  component  parts,  such  as  coun- 
tries with  federal  or  unitary  organization,  with  monarchical  or  republican 
organization,  with  separation  of  powers  of  the  American  or  of  the  French 
type,  with  or  without  an  independent  set  of  courts  of  public  law,*^"  with 
or  without  a  bill  of  rights.  These  classifications  would  serve  to  group  and 
regroup  for  practical  purposes  the  rules  laid  down  by  the  courts  in  different 
countries.  In  addition,  there  would  be  a  body  of  rules  which,  however 
varied  their  contents,  recur  as  a  type  in  all  countries  {e.  g.,  election  law), 
though  sometimes  under  different  names  {e.  g.  the  broad  American  and 
narrower  European  conception  of  police  power).  *** 

The  very  theory  of  judicial  decisions  as  a  source  of  law  needs  atten- 
tion and  elaboration.  It  has  not  attained  a  high  development  even  in  the 
British  Empire,  **  and  is  only  tentatively  touched  upon  in  the  text-books 
of  Continental  Europe.  This  may  be  due  to  certain  rules  laid  down  in 
continental  codes — although  these  codes  deal  professedly  only  with 
private  law.  ^^  One  cannot  expect  perfect  invariability,  but  many  sug- 
gestive comparisons  can  be  made. 

(5)     The  Literature. 

The  most  extensive  use  must  be  made  of  the  literature  of  public  law 
in  the  differnt  countries.  By  literature  is  meant,  not  only  guides  to  prac- 
tice, commentaries,  and  systematic  text-books  dealing  with  the  various 
branches  of  law,  but  also  historical  ^^  and  analytical  works.  Jurisprudence 
can  help  us  understand  the  direct  meaning  of  legal  rules  and,  by  enabling 
us  to  see  their  interrelations,  ^*  show  us  how  to  adapt  them  to  changed 
conditions.  But  we  must  eliminate  works  of  a  teleological  character, 
which  tell  how  to  adapt  the  law  to  the  attainment  of  certain  ends,  that  is 
to  certain  social  conditions,  and  works  which  judge  the  value  of  legal  rules 
by  an  arbitrarily  selected  criterion.  ^^     This  is  not  intended  to  detract 

'*  The  constitutions  of  the  United  States  and  of  Belgium  can  well  be  con- 
sidered the  two  prototypes  of  most  of  the  constitutional  rules  of  our  time. 

"^  Cf.  Dicey,  op.  cit.  ch.  V-VII. 

*"  As  to  America,  e.  g.  Guthrie,  op.  cit.  73ff ;  as  to  France,  Berthelemy,  op.  cit. 
225 ;  as  to  other  countries,  e.  g.  Handworterbttch  der  Staatswissenschaften  s.  v. 
Polizei    (Loening)   VI    (3d  ed.   1910)    1058-68. 

"  The  Judicial  Committee  of  the  Privy  Council,  which  is  the  supreme  court 
of  appeal  for  the  Channel  Islands  and  the  British  dominions  overseas,  is  not 
bound  by  its  own  decisions,  Holland,  op.  cit.  70. 

''Supra,   footnote  50. 

"  A  thoroughly  scientific  history  of  the  public  law  of  many  European  coun- 
tries still  remains  to  be  written.  There  are,  however,  many  excellent  mono- 
graphs. It  would  be  necessary  not  only  to  take  into  account  the  history  of  the 
sources  and  of  the  most  important  legal  provisions,  but  to  provide  the  background 
by  tracing  social  and  economic  history,  at  least  in  a  degree  sufficient  to  under- 
stand the  rules  of  law. 

^'£.  g.  Cook,  Introduction  to  Hohfeld,  Fundamental  Legal  Conceptions  (1919) 
3-4. 

*'£.  g.  Menger,  Neue  Staatslehre   (1904). 
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from  the  value  of  teleological  jurisprudence;  it  is  simply  an  adherence 
to  a  smaller  plan  in  order  to  facilitate  the  realization  of  a  bigger.  *« 

In  order  to  use  the  literature  of  the  subject,  it  will  be  necessary  to 
establish  in  how  far  works  not  professing  to  deal  exclusively  with  positive 
law  as  it  is,  are  based  on  the  writer's  knowledge  of  some  one  legal  system. 
Thus  it  will  be  found  that  Duguit  has  in  mind  mainly  French,  and  Jellinek, 
German,  Austrian  and  Swiss  conditions.  Some  writers  are  careful  to 
state  the  limitation  of  their  background ;  ^^  if  they  are  not,  confusion  is 
likely  to  arise. 

Another  problem  lies  in  determining  in  how  far  each  author  bases 
his  statements  on  the  law  as  actually  applied  in  his  country,  rather  than 
on  his  understanding  of  what  the  law  would  be  if  it  did  receive  the  inter- 
pretation which  he  desires  to  place  on  it.  However  antiquated  some  rules 
of  statute  law  or  some  pronouncements  of  courts  might  appear  to  us,  *^ 
they  must  for  the  time  being  be  recognized  as  existing,  although  we  might 
like  to  criticise  the  legislators  or  judges  from  whom  tliey  emanated.  At 
the  same  time,  literature  is,  at  least  in  some  countries,  an  important  guide 
to  practice.  While  not  enjoying  the  high  standing  of  some  few  old  Eng- 
lish authorities,  certain  writers  are  quoted  in  German  judicial  decisions  in 
a  way  which  forbids  us  to  neglect  their  works. 

On  the  other  hand,  writers  on  comparative  public  law  do  not  seem 
to  have  attempted  much  more  than  a  merely  mechanical  comparison.  A 
beginning  has  been  made  by  Esmein,  ^a  but  his  work  does  not  contain  a 
satisfactory-  study  of  the  medieval  origins  of  some  most  important  ideas; 
it  limits  itself  largely  to  a  study  of  those  ideas  which  have  become  promi- 
nent in  the  development  of  modem  French  constitutional  law.  Adminis- 
trative law  (including  the  vast  subject  of  police  power  and  of  public  wel- 
fare law),  ecclesiastical  law,  and  particularly  what  the  late  Professor 
Hohfeld  called  the  dynamic  aspect  of  law,  have  not  yet  been  studied 
on  a  truly  comparative  basis.  It  may  be  useful  to  work  out  a  "general 
part"  of  public  law,  ^^  especially  of  administrative  law,  somewhat  on  the 
lines  suggested  by  Kormann.  ®^ 

"  In  the  words  of  a  modem  master  of  jurisprudence  applying  the  same  idea 
to  a  different  field  of  study:  "La  specialisation  des  competences  s'impose  a  nous 
comme  une  nccessite  de  fait,  si  nous  voulons  donner  a  nos  conclusions  d'autorite, 
qu'une  coiinaissatice  approfondie,  done  limit ee,  peut  seule  leur  confer er."  Geny, 
Science  et  technique  en  droit  prive  positif,  I    (1914)    18. 

"Ibid.:  ".  .  .  et  que  je  precise  mime  encore  comme  etant  celui  de  droit 
civil  frangais  ccntemporain."  Cf.  Orlando,  Primo  Trattato  Completo  di  Diritto 
Amministrativo  Italiano  I    (1900)    1043. 

**£.  g.  Pound,  Scope  and  Purpose  of  Sociological  Jurisprudence  (1911)  24 
Harvard  Law  Rev.  609,  on  the  attitude  of  American  courts  towards  "rights." 

"Particularly  his  Elements  de  droit  constitutionnel  franqais  et  compare, 
supra,  footnote  2. 

*°  E.  g.  as  to  sources,  persons,  acts-in-law,  etc. 

"Kormann,  GrundzUge  eines  allgemeinen  Veils  des  offentlichen  Rechts  (1911- 
12)  44-45  Annalen  des  Deutschcn  Reichs.  As  to  problems  of  codifying  admin- 
istrative law,  see  Orlando,  Le  Fonti  del  Diritto  Administrativo ,  in  his  Primo 
Trattato  Completo  di  Diriiio  Amministrativo  Italiano  I  (19(X))  1082-6,  with  par- 
ticular reference  to  the  role  of  scholars   (/c  scienza). 
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We  exclude  philosophical  and  teleological  jurisprudence;  but  the 
evaluations  of  certain  writers,  who  do  not  deal  with  positive  legal  rules, 
may  help  us  understand  the  law  of  their  countries. 

For  instance,  there  is  at  present  on  the  Continent  of  Europe  a  grow- 
ing demand  to  place  more  powers  in  the  hands  of  judges.  ^^  By  contrast, 
in  this  country  there  has  been  an  insistent  agitation  for  the  curtailment  of 
such  powers.  In  particular,  continental  doctrine  seems  inclined  to  con- 
cede to  the  judiciary  in  an  increasing  measure  the  right  of  disregarding 
laws,  which  are  "unconstitutional"  in  the  American  sense,  ^^  whereas 
in  this  country  there  have  been  demands  in  the  opposite  direction.  To 
find  the  reason  for  these  contrary  tendencies  will  be  an  important  problem 
in  the  study  of  comparative  public  law.  Thus,  an  able  continental  writer 
who  has  probably  never  read  of  the  famous  expression  "government  of 
laws  and  not  of  men"  ^^  suggests  a  return  to  Bracton's  conception  of 
the  supremacy  of  the  law,  ^^  or,  as  he  (Krabbe)  puts  it,  "the  sovereignty 
of  the  impersonal  law  instead  of  the  sovereignty  of  the  personified 
state."  ""  But  it  will  not  be  the  task  of  the  pioneers  in  the  study  of  com- 
parative public  law  to  supply  evaluations,  unless  they  wish  to  enter  a 
different  field  of  activity. 

It  would  be  wrong  to  limit  the  sources  of  public  law  to  enactments 
and  judicial  decisions.  To  understand  these,  as  well  as  the  numberless 
other  facts  of  social  life  which  give  a  definite  complexion  to  the  legal 
organization  of  every  country,  no  source  of  information  should  be  scorned. 
Law  is  what  people  think  law  to  be  and  what  they  act  on  as  law.  There  are 
some  conceptions,  mentioned  in  court  or  in  public  proceedings  only  from 
time  to  time,  but  surviving  tenaciously  in  the  popular  mind  and  appealed 
to  as  occasion  arises.  ®'^  These  may  be  pure  historical  reminiscences  or 
shadowy  pretences,  but  they  may  at  the  same  time  have  a  firm  grip  upon 
the  judges  and  statesmen  who,  again,  are  the  children  of  their  country  and 
their  age. 

"The  so-called  movement  in  favor  of  "free  law"  in  Austria  and  Germany; 
the  French  movement,  supra,  footnote  59;  the  Italian  movement  as  to  which  see 
Geny,  Methode  d' interpretation  et  sources  en  droit  prive  positif  I  (2d  ed.  1919) 
pp.  IX,  X. 

'^^  Supra,  footnotes  5,  44. 

"'Marbury  v.  Madison  (U.  S.  1803)  1  Cranch  137,  163.  It  would  appear  that 
the  tradition  here  once  more  given  expression  ("The  government  of  the  United 
States  has  been  emphatically  termed  a  government  of  laws,  and  not  of  men") 
goes  back,   through   Coke,  to   Bracton. 

*"  Rex  aut'em  non  debet  esse  sub  hotnine,  sed  sub  Deo  et  sub  lege,  quia  lex 
facit  regent.     Cf.  3  Carlyle,  op.  cit.  12,  92-3. 

"*  Krabbe,  Die  Lehre  der  Rcchtssouverdnitat  (1906)  47,  254,  and  cf.  the  re- 
marks of  Preuss,  supra,  footnote  28.  The  Floyd  Acceptances  (U.  S.  1868)  7 
Wall.  666,  676,  677  per  Mr.  Justice  Miller.  Cf.  the  very  similar  language-  in  Ber- 
thelemy,  Les  methodcs  juridiques  7Z-6,  translated  in  L.  Ehrlich,  The  War  and 
Political  Theory   (1918)   6  California  Law  Rev.  418,  437. 

*' Thus,  the  modern  doctrine  of  self-determination  is  a  result  of  the  doctrine 
of  government  by  consent.  Various  treaties  of  1919  have  imposed  on  the  gov- 
ernments of  Poland,  Czecho-Slovakia,  etc.,  certain  duties  with  regard  to  respect 
for  the  rights  of  national,  religious,  etc.  minorities,  and  these  rights  have  been 
safeguarded  e.  g.  in  the  new  Polish  constitution. 
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A  great  contribution  to  the  study  of  comparative  public  law  would 
consist  in  the  publication  of  collections,  up  to  date  both  in  method 
and  in  material,  of  constitutional  and  other  statutes  and  documents  which 
bear  on  public  law.  The  difficulties  of  translation  will  be  great,  and  it 
11  be  necessary  to  add  the  original  texts.  Moreover,  the  edition  will 
nave  to  be  organized  so  as  to  permit  constant  additions  as  new  legislation 
appears.  In  making  translations,  it  will  be  necessary  to  see  that  foreign 
words  and  phrases,  having  the  same  meaning,  are  always  rendered  by 
the  same  English  words  or  phrases. 

It  seems  equally  necessary'  to  undertake  the  publication  of  a  series  of 
'    scholarly  text-books  on  the  modem  public  law  of  the  several  countries  in- 
,    eluding  its  history.    The  text-books  will  have  to  be  prepared  by  the  fore- 
■    most  specialists,  and  the  point  of  view  will  have  to  be  unified  by  preparing 
a  list  of  topics  and  questions  which  require  an  answer  from  the  Anglo- 
American  point  of  view. 

It  may  be  added  that  two  such  series  ^"*  are  so  far  in  existence,  but 

I  that,  having  been  written  in  German,  for  German  consumption,  and  in 
some  cases  a  long  time  ago,  they  are  now  out  of  date.  Moreover,  for  some 
countries  they  have  nothing  to  oflfer. 

(6)     Theory  and  Practice. 

In  the  study  of  comparative  public  law,  much  attention  must  be  paid 
I    to  the  difference  between  legal  theory  and  legal  practice.    This  difference 
I    is  nowadays  often  forgotten,  or  referred  to  in  a  varying  sense. 
I  First — especially  in  Continental  Europe — deductions  are   frequently 

1  drawn  from  recognized  legal  principles,  which  may  appear  justified  by 
logic  and  yet  are  not  true  in  legal  practice.^*  Purely  syllogistic  construc- 
tion ignores  other  important  principles  which  in  practice  are  recognized 
and  acted  on.^^  In  England  no  deduction  of  any  importance  would  be 
permitted  in  academic  legal  discussion  without  an  authority,  ordinarily  in 
the  form  of  a  legal  decision,  to  support  it.  The  difference  may  be  said 
to  lie  mainly  in  the  degree  in  which  logical  deductions  are  admitted.  Some- 
times, indeed,  even  English  scholars  are  carried  away  by  the  influence  of 
thinkers  whose  abstract  conclusions  have  no  grounding  in  practice — as,  for 
instance,  the  Austinian  theory  of  sovereignty.  But  common  sense  gen- 
erally comes  into  its  own. 

Secondly — in  expounding  the  actual  law  men  are  likely  to  g^ve  way, 
in  perfectly  good  faith,  to  their  own  wishes,  and  to  assert  to  be  law  that 
which  they  want  to  be  law. 

Thirdly — we  may  distinguish  between  any  books  and  articles,  'lowever 

•'*  Marquardsen,  Handbuch  des  offcntlichen  Rechts;  Jerinek,  Laband  and 
Piloty,  Handbuch  des  offentlichen  Rechts  der  Gegenwart. 

'^  Supra,  footnote  28. 

**  E.  g.  the  Lippe  case  in  Germany,  (1898)  Annual  Register  n.  s.  255;  (1899) 
2;    (1904)  284-5;    (1905)   287. 
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scholarly  and  trustworthy,  even  if  they  be  "authorities"  in  the  strict  Eng- 
lish sense  of  the  word — and  the  actual  practice. 

Fourthly — it  is  only  necessary  to  recall  Freeman's  and  Professor 
Dicey's  *^  classical  distinction  between  the  law  of  the  constitution  and  1 
the  conventions  of  the  constitution,  in  order  to  realize  that  very  frequently 
the  description  of  public  law  as  it  appears  in  statutes  and  judicial  decisions 
varies  strikingly  from  the  rules  which,  while  based  on  that  public  law, 
determine  the  course  of  public  life  in  an  entirely  different  way.  Compare 
Bagehof^  famous  enumeration  of  the  Queen's  powers  ^^^  with  the  Queen's 
actual  position.  Compare  the  form  in  which  appeals  to  the  Privy  Council 
are  presented,  with  the  form  of  judgments  on  such  appeals.  ^^"^  Think  of 
the  German  Kaiser's  theoretical  position  as  President  of  the  German 
Confederation.'^*"  Even  within  the  demesne  of  law,  how  many  enactments 
actually  modify  important  theoretical  pronouncements  of  "fundamental 
statutes !"  '»* 

In  connection  with  the  last  point,  there,  may  be  pronouncements 
which  in  outward  appearance  are  statutory  rules,  but,  in  the  legal  system 
of  the  country  in  which  they  have  been  laid  down,  lack  any  possibility  of 
enforcement,  ^'^^  and  thus,  while  they  are  u.sually  enumerated  as  part  of 
the  legal  organization,  are  in  practice  only  blinders,  put  on  in  moments 
of  popular  excitement,  and  really  amount  to  what  in  the  case  of  an  individ- 
ual would  be  called  a  confidence  trick.  '"•'  Here  may  be  mentioned  those 
legal  systems  in  which  the  constitution  lays  down  a  number  of  important 
safe-guards,  but  forbids  the  judges  to  pass  upon  the  constitutionality  of 
statutes.  107 

(7)     Cross-Currents. 

Professor  Dicey  has  said:  '^^ 

'"•O/).  cit.;  part  III  esp.  414-16.  '"Ibid.  464. 

*"*The  appeals  are,  in  form,  petitions  to  the  Crown,  and  are  referred  to  the 
Judicial  Committee  of  the  Privy  Council.  The  Committee  hear  the  case  and 
decide  to  advise  the  King  to  allow  or  to  dismiss  the  appeal;  judgment  is  de- 
livered by  one  of  the  members  of  the  Committee  in  the  form  of  a  statement  of 
grounds  which  prompt  the  Committee  in  formulating  their  advice  to  the  King; 
later  on,  in  a  meeting  of  the  Privy  Council,  the  report  is  presented  and  on  its 
basis  the  King  makes  an  order  in  council. 

'"'German  Constitution   (1871)   Art.  11. 

'"^Cf.  the  Germ.an  statute  against  the  Jesuits.  Laband  in  (1907)  1  Jahrbuch 
des  offentlichen  Rechts  27,  and  ibid,  note  1. 

'•"For  instance,  the  "subjective  public  rights"  of  Austrian  citizens  were  to  be 
safeguarded  against  infringement  by  administrative  authorities  by  allowing  com- 
plaints to  the  Court  of  the  Empire,  supra,  footnote  35,  which,  however,  could  not 
invalidate  the  administrative  act  but  could  only  make  a  platonic  declaration  that 
a  right  had  been  violated. 

'"  E.  g.  an  Austrian  "fundamental  statute"  of  1867  promised  that  the  personal 
responsibility  of  administrative  officials  for  wrongful  acts  done  in  the  exercise 
of  office  would  be  regulated  by  a  special  law.  No  such  law  was  ever  enacted 
up  to  the  fall  of  the  Austrian  Empire  in  1918,  and  with  very  few  special  ex- 
ceptions neither  the  officials  nor  the  state  could  be  compelled  to  pay  damages 
for  wrongful  acts. 

'<"£.  g.  Polish  Constitution  (1921)  art.  81. 

'"Dicey,  Law  and  Public  Opinion  (1905)    19-21. 
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"...  there  exists  at  any  given  time  a  body  of  beliefs,  convic- 
tions, sentiments,  accepted  principles,  or  firmly-rooted  prejudices,  which, 
taken  together,  make  up  the  public  opinion  of  a  particular  era,  or  what  we 
may  call  the  reigning  or  predominant  current  of  opinion.  ...  it  may 
be  added  that  the  whole  body  of  beliefs  existing  in  any  given  age  may 
generally  be  traced  to  certain  fundamental  assumptions  which  at  the  time, 
whether  they  be  actually  true  or  false,  are  believed  by  the  mass  of  the 
world  to  be  true  with  such  confidence  that  they  hardly  appear  to  bear 
the  character  of  assumptions  .  .  .  The  large  currents  .  .  .of 
public  opinion  which  in  the  main  determine  legislation,  acquire  their  force 
and  volume  only  by  degrees,  and  are  in  their  turn  liable  to  be  checked  or 
superseded  by  other  and  adverse  currents,  which  themselves  gain  strength 
only  after  a  considerable  lapse  of  time." 

This  is  one  of  the  most  important  statements  ever  made  on  what 
determines  law.  It  was  anything  but  an  improvement  on  this  purposely 
broad  pronouncement  of  that  eminent  jurist  when,  in  the  following  year, 
Jellinek  declared :  ^^^ 

"...  It  is  possible  that  within  one  and  the  same  state  there 
should  be  in  conflict  with  one  another,  two  legal  systems  (rtcr/  Rechts- 
ordnungen)  each  of  which  asserts  its  character  of  a  law  actually  in  force, 
and  not  of  a  law  which  still  requires  to  be  made.  But  since  they  are  based 
on  conflicting  principles  and  wish  to  regulate  the  same  fields,  therefore 
they  must  necessarily  come  into  conflict  with  one  another." 

He  then  proceeds  to  illustrate  his  statement  by  pointing  to  the  con- 
flict between  the  ins  quiritium  and  ins  honorarium  in  ancient  Rome,  the 
struggle  between  church  and  state,  the  conflict  of  the  feudal  state  with 
the  centralizing  royal  absolutism,  and  finally  the  struggle  of  the  con- 
ception of  absolute  monarchy  with  that  of  the  "constitutional  state." 

Jellinek's  statement  is  scientifically  anachronistic;  it  uses  personifica- 
tion without  the  slightest  need  for  that  antiquated  procedure,  and  thus 
suggests  to  the  reader  the  metaphysical,  pre-scientific  stage  as  defined  by 
Comte.  ^^^  It  is  not  that  there  are  at  any  time  any  two  Rechtsordnungen, 
which  struggle  with  one  another,  but  that  at  all  times  there  are  (although 
in  different  countries  in  a  varying  degree)  ideas  and  sentiments  derived 
from  various  former  ages  side  by  side  with  those  developed  recently,  and 
ideas  adopted  from  abroad  side  by  side  with  those  worked  out  at  home.  It 
is  precisely  the  constant  interaction  of  such  numberless  influences,  some 
of  them  confined  to  one  or  a  few  persons,  others  widespread,  some  due 
to  accidental  contact  with  other  people,  foreign  books,  or  personal  experi- 
ences, others  the  result  of  a  long  agitation  or  a  laborious  development  of 
thought,  that  eventually  results  in  the  actions  of  judges,  legislators,  juris- 
consults and  of  the  people  at  large  whose  behavior  is,  after  all,  the  outward 
manifestation  of  the  existence  of  such  laws.  No  two  Rechtsordnungen 
suffice  to  explain  the  origin  of  modern  English  legal   institutions — the 

^Der  Kampf  des  alien  mit   dem  neuen  Recht    (1907)    in   his  Ausgewdhlte 
Schriften   und  Rcden   I    (1911)    396. 

""  Cours  de  philosophic  positive  I   (2d  ed.  1852)   14,  15. 


i 
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Crown  ;  the  exchequer ;  the  sheriff ;  the  Judicial  Committee  ^^^  traceable  in 
its  present  form,  in  a  quasi-monarchical  democratic  republic,  to  the  Privy 
Council  of  the  parliamentary  monarchy,  then  back  to  the  absolute  or 
almost  absolute  monarchy,  and  back  farther  still  to  the  feudal  monarchy ; 
the  evolution  of  representative  government  and  the  various  applications 
of  the  theory  of  separation  of  powers.  No  two  Rechtsordnungen  account 
for  the  origin  of  American  institutions,  such  as  the  sheriff,  habeas  corpus, 
police  power,  the  control  of  the  Senate  over  foreign  relations,  not  to  men- 
tion log-rolling,  and  senatorial  courtesy. 

There  is,  in  the  public  law  of  every  country,  a  great  number  of  ele- 
ments, foreign  and  aboriginal,  old  and  new,  expressed  in  statutes  and 
judicial  decisions,  and  traceable  to  various  more  or  less  fundamental  con- 
ceptions of  different  times.  It  is  the  derivation  of  such  elements  that  we 
try  to  trace — their  conflicts,  the  compromises  between  them,  the  degree  in 
which  they  become  established  or  are  forced  out.  It  is  a  spectacle  of 
constant  struggle,  of  constant  change ;  a  spectacle  which  the  student 
of  the  science  of  law  must  watch  without  passion,  though  with  intense 
interest.    In  Spinoza's  words  ^^^ 


'ere. 


'humanas  actiones  non  ridere,  non  lugere,  neque  detestari,  sed  intellig 

Law  exists  for  men  and  through  men ;  human  psychology  and  human 
ideas  make  up  the  law ;  and  constantly  changmg  conditions  determine 
men's  thoughts  and  men's  actions.  We  must  give  up  all  hope  of  seeing 
one  consistent  and  perfectly  logical  legal  system  for  all  countries,  or  even 
for  any  one  country.  We  must  watch  all  the  legal  developments  with 
the  minuteness  of  biologists  and  with  the  sense  of  perspective  of  astrono- 
mers. Law  does,  indeed,  remind  us  of  the  eternal  problems  of  the  uni- 
verse.   For  in  law,  as  in  everything  else  in  this  world,  TrctvTa  psl.^^^ 

LuDWiK  Ehruch 

New  York  City 


'^  Supra,  footnote  115;  cf.  Judicial  Committee  Act  (1833)  3  &  4  Will.    IV  41; 
Judicial  Committee  Act  1844   (7  &  8  Vict.  69),  etc. 
"'  Spinoza,  Tractatus  Politicus  cap.  1.  IV. 
"*"A11  things  flow"    (Heraclitus). 


THE  NEW  DOCTRINE  OF  THE  SUPREMACY  OF 
ADMIRALTY  OVER  THE  COMMON  LAW 

Three  notable  recent  decisions  of  the  Supreme  Court  of  the  United 
States  with  regard  to  the  relations  between  admiralty  and  common  law 
urisdiction  in  maritime  matters  have  announced  a  new  doctrine  of  the 
supremacy  of  admiralty  law,  which  has  already  had  very  important  conse- 
quences with  reference  to  the  law  of  master  and  servant  at  sea,  with  which 
those  cases  specifically  deal,  and  is  likely  to  have  a  far-reaching  effect 
upon  the  entire  domain  of  sea  law.  These  cases  are  Southern  Pacific  Co. 
. .  Jensen,  ^  Chelentis  v.  Luckenbach  S.  S.  Co.-  and  Knickerbocker  Ice 
Co.  v.  Stezcart.  ^ 

In  order  to  appreciate  the  novelty  of  the  doctrine  set  forth  in  these 
iecisions  it  is  necessar}'  to  consider  at  some  length  the  meaning  of  the 
clause  of  the  United  States  Constitution  on  which  these  decisions  purport 
to  rest,  this  clause  being  that  portion  of  Article  III,  Section  2,  which  pro- 
vides that 

"the  judicial  power"  (of  the  United  States)   "shall  extend     ...     to 
all  cases  of  admiralty  and  maritime  Jurisdiction." 

That  meaning  is  to  be  gathered  first  of  all  by  an  understanding  of  the 
situation  as  to  admiralty  and  maritime  law  existing  when  the  Constitu- 
tion was  adopted,  and  secondly  by  a  consideration  of  the  subsequent  deci- 
sions in  which  the  clause  has  been  interpreted  and  its  eflFect  upon  the 
lenary  power  which  would  otherwise  be  possessed  by  the  state  govern- 
ments has  been  determined. 

By  reason  of  the  fact  that  ships  move  about  freely  between  the 
ports  of  one  nation  and  those  of  another,  the  law  applicable  to  maritime 
affairs  has,  since  the  middle  ages,  been  regarded  as  something  distinct 
from  the  ordinary  municipal  law,  and  as  possessing  an  international 
character.  Thus  long  before  the  adoption  of  the  federal  Constitution  we 
find  separate  English  courts  of  admiralty  in  existence,  acting  independ- 
ently of  the  common  law  courts  and  looking  to  the  sea  codes  of  Oleron  * 
and  Wisbuy  rather  than  to  common  law  precedents  for  rules  of  decision, 
but  nevertheless  acting  as  English  courts  upon  which  foreign  decisions 
were  persuasive  merely  and  not  of  binding  authority.  These  courts  in- 
cluded both  prize  courts,  which,  as  their  name  indicates,  had  jurisdicton 
to   determine  the  validity   of   war-time  captures   at   sea,^   and   instance 

'  (1917)  244  U.  S.  205,  37  Sup.  Ct.  524. 
'  (1918)  247  U.  S.  372,  38  Sup.  Ct.  501. 

*  (1920)  253  U.  S.  149,  40  Sup.  Ct.  438. 

*  The  laws  of  Oleron  are  contained  in  the  ancient  Black  Book  of  the  Ad- 
miralty (1871  ed.)  I,  88,  and  were  evidently  the  basis  of  admiralty  decisions  at 
the  time  when  that  book  was  compiled.    See  Benedict,  Admiralty  (4th  ed.  1910)  §51. 

'Mitchell  V.  Rodney   (1783)  2  Bro.  P.  C.  423. 
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courts,  *  which  dealt  with  ordinary  civil  actions  relating  to  maritime 
affairs,  and  in  addition  possessed  a  special  form  of  in  rem  procedure  in 
which  a  ship  or  some  other  res  was  named  as  defendant  and  the  claims 
of  various  persons  in  respect  to  that  res  were  adjudicated.  "^ 

In  addition  to  these  admiralty  courts,  however,  the  English  common 
law  courts  also  dealt  with  maritime  matters.  They  had  no  prize  juris- 
diction and  nothing  analogous  to  the  in  rem  procedure  in  admiralty,  but 
their  ordinary  jurisdiction  over  personal  actions  was  not  confined  to  cases 
arising  on  land,  but  embraced  maritime  matters  as  well.  ^  As  to  the  latter, 
their  jurisdiction  was,  in  general,  co-ordinate  with  that  of  the  admiralty 
courts,  although  the  English  common  law  courts  succeeded  in  excluding 
the  admiralty  courts  altogether  from  dealing  with  certain  classes  of  cases 
of  a  definitely  maritime  character.® 

A  similar  situation  existed  in  the  American  Colonies  except  that  the 
Colonial  vice-admiralty  courts  appear  to  have  exercised  a  somewhat 
broader  jurisdiction  than  the  jealousy  of  the  common  law  courts  per- 
mitted to  the  English  admiralty  courts.^"  These  Colonial  courts  were 
after  the  outbreak  of  the  Revolution  succeeded  by  state  courts  of  ad- 
miralty, ^^  there  being  at  that  time  no  American  nation  and  consequently 
no  national  courts,  although  a  right  of  appeal  from  the  state  admiralty 
courts  to  the  Continental  Congress  in  prize  cases  was  granted  by  the 
Articles  of  Confederation.  ^^ 

When,  in  1787,  the  time  came  for  framing  a  permanent  scheme  of 
government  for  the  American  nation,  it  was  obvious  that  the  matter 
of  prize,  being  a  question  of  public  international  law,  should  be  dealt 
with  by  the  national  courts  and  by  them  alone,  and  since  admiralty  courts 
had  dealt  with  other  matters  than  prize  and  since  these  other  matters 
involved  to  a  large  extent  questions  relating  to  the  rights  of  foreigners 
and  to  interstate  and  foreign  commerce,  it  was  natural  that  the  entire 
admiralty  jurisdiction  should  be  conferred  upon  the  federal  courts.  The 
provision  of  the  federal  Constitution  vesting  these  courts  with  authority 
in  "all  cases  of  admiralty  and  maritime  Jurisdicton"  appears  to  have  been 
adopted  practically  without  debate.  ^^ 

This  federal  jurisdiction  was  from  the  outset  construed  both  by  Con- 
gress ^*  and  by  the  federal  courts  as  being  exclusive  so  far  as  the  creation 

*Undo  V.  Rodney   (1781)  2  Doug.  614. 

'The  Bold  Buccleugh  (1851)  7  Moo.  P.  C.  267. 

'See  Lord  Mansfield  in  Undo  v.  Rodney   (1781)  2  Doug.  613,  614. 

•Benedict,  op.  cit.   §78. 

^"Ibid.  §85  et  seq. 

"  Ibid.  §98  et  seq.  For  early  Pennsylvania  admiralty  cases  see  Montgomery 
V.  Henry  (1780)  1  Dall.  49;  Talbott  v.  The  Commander  (1784)  1  Dall.  95; 
Purviance  v.  Angus  (1786)   1  Dall.  180. 

"See  Pcnhallow  v.  Doane's  Administrators    (1795)    3  Dall.  54,  56,  80. 

"  There  is  practically  no  discussion  of  this  provision  in  Farrand's  Records 
of  the  Federal  Convention  (1911),  in  Elliot's  Debates  (1881),  or  in  the  Federalist. 

"(1789)  1  Stat.  73,  77,  U.  S.  Comp.  Stat.  (1916)  S991  (3);  (1911)  36  Stat. 
1087,  1091,  U.  S.  Comp.  Stat.  (1916)  §991   (3). 
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of  admiralty  courts  were  concerned  and  state  attempts  to  establish 
courts  which  should  exercise  the  in  rem  powers  that  had  always  been 
regarded  as  belonging  solely  to  admiralty  courts  were  uniformly  stricken 
down  by  the  Supreme  Court.  ^^ 

We  have  already  seen,  however,  that  there  was  a  large  field  in 
which  the  common  law  courts  had  prior  to  the  adoption  of  the  Consti- 
tution exercised  powers  co-ordinate  to  those  of  the  admiralty  courts. 
What  effect  did  the  admiralty  jurisdiction  clause  of  the  federal  Constitu- 
tion have  upon  these  common  law  powers?  Before  that  question  had  been 
determined  by  a  federal  court,  Congress  undertook  to  deal  with  the  mat- 
ter by  declaring  the  federal  admiralty  jurisdiction  to  be  exclusive  "sav- 
ing to  suitors  in  all  cases  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it."  ^^  It  might  be  thought  that  this 
statute,  if  constitutional,  preserved  the  common  law  remedy  as  a  matter  of 
congressional  grace  rather  than  of  constitutional  necessity,  and  the  federal 
courts  have  shown  some  tendency  to  treat  the  question  as  one  of  construc- 
tion of  this  statute  rather  than  as  one  of  constitutional  law.  ^^  Never- 
theless it  was  early  stated  by  Mr.  Justice  Nelson  in  New  Jersey  Steam 
Navigation  Co.  v.  Merchant's  Bank,  that  the  saving  clause  was  inserted 
"probably  from  abundant  caution"  ^^  and  shortly  thereafter  Mr.  Justice 
Campbell  in  Taylor  v.  Carryl  ^^  quoted  Story  on  the  Constitution  to 
the  effect  that 

"the  reasonable  interpretation  [of  the  Constitution]  would  seem  to  be, 
that  it  conferred  on  the  national  judiciary  the  admiralty  and  mari- 
time -^  jurisdiction  exactly  according  to  the  nature  and  extent  and  modi- 
fications in  which  it  existed  in  the  jurisprudence  of  the  common  law. 
When  the  jurisdiction  was  exclusive,  it  remained  so ;  where  it  was  con- 
current, it  remained  so." 

For,  as  Story  further  said,  the  class  of  cases  in  which  the  jurisdiction 
had  formerly  been  concurrent  "can  be  no  more  deemed  cases  of  ad- 
miralty and  maritime  jurisdiction  than  cases  of  common  law  juris- 
diction." 21 

These  words  have  never  been  retracted  or  qualified  by  the  Su- 
preme Court  down  to  the  decisions  with  which  we  are  concerned.  More- 
over, the  act  of  Congress  purporting  to  preserve  a  common  law  remedy 
has  received  a  very  broad  construction  22  and  the  cases  in  which  a  remedy 

''The  Moses  Taylor  (U.  S.  1866)  4  Wall.  411;  The  Mine  v.  Trevor  (U.  S. 
1866)   4  Wall.  555. 

"  See  supra,  footnote  14. 

"See,  for  example.  Steamboat  Co.  v.  Chase  (U.  S.  1872)   16  Wall.  522. 

"  (U.  S.  1848)  6  How.  344,  390. 

"  (U.  S.  1857)  20  How.  583,  598. 

*°  Story  expresses  the  opinion  that  the  word  "maritime"  was  added  to  the 
word  "admiralty"  in  order  'to  guard  against  any  narrow  interpretation  of  the 
preceding  word."    Story  on  the  Cotistitution  (5th  ed.  1891)  §1666. 

''Ibid.  §1672,  note   (2). 

=*See,  for  example,  Knapp.  Stout  &  Co.  v.  McCaffrey  (1900)  177  U.  S.  638, 
644,  20  Sup.  Ct.  824. 
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attempted  to  be  created  by  a  state  have  been  held  not  to  be  a  common  law 
remedy  within  the  meaning  of  the  act  have  been,  as  we  shall  see,  cases  in 
which  the  admiralty  jurisdiction  had  even  prior  to  the  Constitution  been 
regarded  as  exclusive.  It  would  seem,  therefore,  that  the  act  is  unim- 
portant and  that  it  is  the  Constitution  itself  and  not  merely  friendly  con- 
gressional legislation  which  has  preserved  the  common  law  jurisdiction 
in  all  its  original  vigor.  This  common  law  jurisdiction  is,  of  course, 
under  our  Constitution,  a  state  jurisdiction,  except  in  so  far  as  the  federal  ^ 
courts  have  authority  to  act  in  common  law  cases  by  reason  of  diversity  \ 
of  citizenship  or  otherwise. 

We  are  accordingly  brought  to  the  next  step  in  our  investigation  in  | 
which,  having  found  that  both  common  law  and  admiralty  courts  have 
power  to  hear  cases  involving  maritime  matters,  it  becomes  necessary  to 
determine  what  are  the  sources  of  the  substantive  law  which  these 
courts  administer,  whether  or  not  both  courts  administer  the  same  law, 
and,  if  so,  to  what  extent  they  are  in  fact  co-ordinate  in  the  sense  of 
having  equal  authority  to  interpret  it. 

Dealing  first  with  the  courts  of  admiralty,  we  have  already  found 
that  the  law  administered  by  those  courts,  is  in  large  measure  at  least,  of 
foreign  origin.  That  law  had,  however,  long  before  the  adoption  of  the 
Constitution,  become  a  part  of  our  law,  although  it  was  administered  by 
separate  courts  and  although  it  never  became  incorporated  in  the, body 
of  the  common  law  as  was  the  case  with  the  law  merchant.  ^'^  The  Eng- 
lish maritime  law,  which  was,  as  we  have  seen,  of  a  somewhat  restricted 
character,  was  not,  however,  adopted  by  the  federal  courts  to  the  same 
extent  to  which  the  English  common  law  has  been  adopted.  ^^  Colonial 
and  Revolutionary  precedents  were  few,  and  the  federal  courts  of  ad- 
miralty have  to  a  considerable  extent  blazed  their  own  trail,  not  arbitrarily, 
but  by  working  over  English,  Colonial,  and  Continental  admiralty  prece- 
dents into  a  harmonious  federal  system.  However,  as  is  pointed  out  by 
Mr.  Justice  Holmes  in  his  dissenting  opinions  in  the  Jensen  and  Knicker- 
bocker cases,  this  early  admiralty  law  was  not,  even  when  developed 
by  the  ordinary  processes  of  judicial  reasoning,  a  complete  and  ade- 
quate system ;  and  in  many  respects,  and  especially  with  regard  to  the 
law  of  master  and  servant  with  which  the  recent  cases  in  question  deal, 
this  law  of  the  sea  has  been  supplemented  by  the  adoption  of  common 
law  principles  in  admiralty  cases. 

In  addition  to  this  judicial  development  of  admiralty  law,  it  became 
established  after  a  considerable  period  of   doubt  ^s   that   the   admiralty 

^  "The  law  which  is  administered  in  the  Admiralty  Court  of  England  is  the 
English  maritime  law.  It  is  not  the  ordinary  municipal  law  of  the  Country.  ..." 
The  Gactano  and  Maria  (1882)   L.  R.  7  P.  D.  137,  143. 

"As  the  courts  of  the  United  States  did  not  follow  the  narrow  English  view 
as  to  admiralty  jurisdiction  they  necessarily  dealt  with  many  cases  for  which 
there  were  no  English  precedents.  See  The  Lottawanna  (U.  S.  1874)  21  Wall. 
558,   576.  ^See  Ibid.  577. 
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jurisdiction  clause  of  the  Constitution  conferred  upon  Congress  an  im- 
plied power  to  modify  admiralty  law  by  statutory  enactment.  ^^  In 
the  meanwhile,  in  the  absence  of  such  congressional  legislation,  the  state 
legislatures  had  sought  in  various  ways  to  supply  the  deficiency  by  enacting 
laws  of  their  own,  and  it  was  decided  at  an  early  date  that  these  legisla- 
tures, although  powerless  to  create  admiralty  courts  of  their  own,  could 
create  maritime  rights  which  the  federal  courts  of  admiralty  would  en- 
force.2^ 

Owing  perhaps  to  the  original  belief  that  Congress  had  no  power  to 
modify  admiralty  law,  it  was  even  held  that  a  state  statute  creating  a 
right  in  rem  which  could  be  enforced  only  by  a  federal  court  of  ad- 
miralty might  nevertheless  be  valid  and  binding  upon  the  admiralty 
courts.  Thus  state  statutes  creating  liens  on  domestic  vessels  en  forcible 
in  in  retn  proceedings  were  upheld.^s  although  the  court  at  a  later  date, 
after  the  power  of  Congress  to  alter  admiralty  law  became  thoroughly 
established,  refused  to  extend  this  principle  to  statutes  purporting  to 
create  rights  in  rem  in  foreign  vessels,  and  declared  these  statutes  to  be 
invalid.2^ 

While  the  admiralty  courts  were  thus  developing  their  own  law  in 
this  manner  with  the  aid  of  federal  and  state  legislation,  the  common  law 
courts  of  the  states  and  of  the  United  States  were  also  dealing  with 
maritime  torts  and  contracts.  In  doing  so  they  looked  to  a  large  extent 
to  the  admiralty  decisions  for  guidance,  ^^  but  also,  as  was  natural  in  view 
of  the  difference  in  their  modes  of  procedure  and  of  the  fact  that  they 
were  common  law  courts  dealing  in  general  with  rights  arising  out  of 
events  occurring  in  their  own  common  law  territories,  they  in  some 
cases  adopted  common  law  views  in  matters  of  substantive  law  which 
were  at  variance  with  those  accepted  by  the  admiralty  courts.  In  at  least 
one  important  respect,  that  of  the  effect  to  be  given  to  contributory  negli- 
gence, they  differed  radically  from  the  admiralty  courts.  With  the  sanc- 
tion of  the  Supreme  Court  of  the  United  States  they  adhered  in  maritime 
cases  to  the  ordinary  common  law  rule  that  such  negligence  was  a  com- 
plete bar  to  the  plaintiff's  claim,  ^^  while  the  admiralty  courts  treated  such 
negligence  as  having  merely  the  effect  of  reducing  the  amount  of  the 
plaintiff's  recovery.  ^^ 

"/n  Re  Garnett  (1891)   141  U.  S.  1,  11  Sup.  Ct.  840. 

''•Ex  parte  McNiel  (U.  S.  1871)  13  Wall.  236;  The  Hamilton  (1907)  207 
U.  S.  398,  28  Sup.  Ct.  133. 

"Peyroux  V.  Howard  and  Varion  (U.  S.  1833)  7  Pet.  324;  The  J.  E.  RumbeJl 
(1893)    148  U.  S.   1,  13  Sup.  Ct.  498. 

'*The  Roanoke  (1903)   189  U.  S.  185,  23  Sup.  Ct.  491. 

"See  Holt  V.  Cummijigs  (1883)  102  Pa.  St.  212;  Scarff  v.  Metcalf  (1887)  107 
N.  Y.  211,  13  N.  E.  796. 

''Belden  v.  Chase  (1893)  150  U.  S.  674,  14  Sup.  Ct.  264;  N.  Y.  H.  Towboat 
Co.  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  (1896)  148  N.  Y.  574.  42  N.  E.  1086;  Watts 
V.  Boston  Toivboaf  Co.   (1894)   161   Mass.  378.  Z7  N.  E.   197. 

^Atlee  V.  Packet  Co.  (U.  S.  1874)  21  Wall.  389,  395,  3%;  The  Max  Morris 
(1890)  137  U.  S.  1,  11  Sup.  Ct.  29. 
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Not  only  did  the  common  law  courts  thus  exercise  the  right  to  decide 
maritime  cases  according  to  their  own  view  of  the  common  law,  but  this 
common  law  jurisdiction  was  held  to  give  to  the  state  legislatures  the 
same  right  to  change  the  common  law  within  their  boundaries  with  refer- 
ence to  seafaring  matters  which  they  had  to  change  their  common  law  in 
other  respects.  Thus  state  laws  providing  for  pilotage  fees,^^  for  attach- 
ment of  ships  in  common  law  actions,'*  and  for  recovery  for  injuries  at 
sea  resulting  in  death  '^  were  upheld  both  by  the  state  and  by  the  federal 
courts  of  common  law. 

In  general,  however,  these  state  statutes  did  not  increase  the  differ- 
ences between  the  common  law  and  the  admiralty  law  as  in  most  cases 
the  state  statutes  were  held  to  be  binding  upon  the  admiralty  courts  as 
well.  Those  differences  did,  however,  exist,  as  we  have  seen,  and  both 
state  and  federal  courts  recognized  their  existence  as  something  natural 
and  unavoidable.  '" 

It  is,  of  course,  a  familiar  principle  that  whenever  state  and  federal 
courts  have  co-ordinate  jurisdiction  neither  court  is  bound  to  follow  the 
decisions  of  the  other  if  it  believes  them  to  be  inconsistent  with  established 
doctrines.'^  The  diversity  of  view  between  admiralty  and  common  law 
courts  is  not,  however,  a  difference  between  co-ordinate  courts  established 
by  different  sovereignties.  The  application  of  common  law  in  lieu  of 
admiralty  doctrines  to  maritime  matters  is  not  confined  to  the  state  courts 
but  is  equally  characteristic  of  the  federal  courts  where  these  are  sitting  as 
common  law  tribunals.  Thus,  in  dealing  with  the  question  of  the  liability 
of  the  owner  of  a  vessel  for  injuries  to  one  member  of  the  crew  due  to 
negligence  of  another,  the  Supreme  Court  of  the  United  States  has  in  a 
common  law  case  treated  the  question  as  governed  solely  by  the  common 
law  fellow-servant  doctrine,  but  has  said  in  an  admiralty  case  that  the 
owner's  exemption  from  liability  is  independent  of  the  fellow-servant 
rule.  '^ 

The  parallel  is  not,  therefore,  to  other  cases  of  concurrent  power  as 

"Cooley  V.  Board  of  Wardens  (U.  S.  1851)  12  How.  299.  The  unsuccessful 
attack  on  the  statutes  was  based  solely  on   the  commerce  clause. 

**  Rounds  V.  Cloverport  Foundry  &  Machine  Co.  (1915)  237  U.  S.  303,  35 
Sup.  Ct.  596. 

"McDonald  v.  Mallory  (1879)  77  N.  Y.  546;  Steamboat  v.  Chase,  supra, 
footnote   17. 

"Kalleck  V.  Deering  (1894)  161  Mass.  469,  2,7  N.  E.  450;  AHee  v.  Packet  Co., 
supra,  footnote  32;  Workman  v.  New  York  City  (1900)  179  U.  S.  552,  557.  21 
Sup.  Ct.  212. 

"See  Smith  v.  Alabama  (1888)   124  U.  S.  465,  478,  8  Sup.  Ct.  564. 

"C/.  Quebec  S.  S.  Co.  v.  Merchant  (1890)  133  U.  S.  375,  10  Sup.  Ct.  374. 
with  The  Osceola  (1903)  189  U.  S.  158,  23  Sup.  Ct.  483.  In  Homer  Ramsdell 
Transportation  Co.  v.  La  Compagnie  Generate  Transat' antique  (1901)  182  U.  S. 
406,  21  Sup.  Ct.  831,  it  was  held  that  the  admiralty  rule  as  to  the  liability  of  a 
ship  for  the  acts  of  a  pilot  does  not  apply  in  a  common  law  action  agahist  the 
owner  where  the  latter  is  obliged  by  law  to  employ  the  pilot.  The  case  did  not 
in  fact  involve  a  maritime  tort,  but  the  doctrine  of  the  case  has  been  generally 
regarded  as  broad  enough  to  include  such  a  tort.  See  Harrison  v.  Hughes  (C.  C. 
A.  1903)   125  Fed.  860,  868;  The  Joseph  Vaccaro   (D.  C.  1910)   180  Fed.  272,  275. 
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between  the  state  and  the  national  courts  but  rather  to  other  cases  of  con- 
current power  as  between  different  courts  established  by  the  same  gov- 
ernment, such  as  the  concurrent  power  which  courts  of  common  law  and 
equity  have  in  many  cases,  which,  as  in  the  case  of  the  concurrent  author- 
ity of  the  common  law  and  the  admiralty  courts,  frequently  results  in  di- 
versity of  decision  in  spite  of  the  familiar  maxim  that  equity  follows 
the  law. 

There  is,  however,  one  important  distinction  between  the  admiralty 
and  the  equity  situations.  Both  common  law  and  equity,  whether  ad- 
ministered by  state  or  federal  courts,  are  clearly  state  law.**  With 
regard  to  admiralty  law,  however,  the  federal  courts,  having  been  vested 
with  exclusive  jurisdiction  to  act  as  admiralty  courts,  have  treated  the 
law  administered  by  them  as  having  a  federal  rather  than  a  state  origin, 
at  least  to  the  extent  to  which  it  is  based  on  the  law  of  the  sea  and  not 
on  common  law  principles.  *° 

On  the  other  hand,  since  there  is  no  such  thing  as  federal  common 
law  ^^  there  can  be  no  doubt  that  the  application  of  a  common  law  remedy 
to  a  maritime  case  involves  the  application  of  state  law.  Furthermore, 
in  view  of  the  fact  that  the  state  courts  have  been  held  to  be  free  to  fol- 
low their  own  rules  of  substantive  law  as  well  as  of  procedure  in  maritime 
cases,  it  would  seem  that  the  substantive  rules  which  they  enforce  as  well 
as  the  procedural  remedies  which  they  grant  must  be  regarded  as  state 
law. 

The  situation  is,  no  doubt,  an  anomalous  one.  The  anomaly  is  in 
part  due  to  the  difficulty  of  reconciling  the  views  of  the  common  law 
judges  that  the  common  law  enforced  by  them  is  applicable  to  all  per- 
sons within  the  territory,  whether  afloat  or  ashore,  *^  with  the  admiralty 
notion  of  an  international  law  based  on  the  civil  law  which  is  applicable 
to  ships  and  seamen  in  all  countries  of  the  world  and  is  enforced  in 
special  admiralty  courts,  a  difficulty  which  exists  quite  apart  from  any 
special  constitutional  provisions.  ^^  So  far  as  the  difficulty  is  a  consti- 
tutional one,  it  is  due  rather  to  the  Supreme  Court's  theory  that  the 
Constitution  by  transferring  admiralty  jurisdiction  to  the  federal  courts 

'^Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Solan  (1898)  169  U.  S.  133,  136, 
18  Sup.  Ct.  289. 

*"  The  Lottawanna,  supra,  footnote  24,  p.  574.  See  also  Workman  v.  New 
York  Cit\,  and  The  Roanoke,  supra,  footnotes  36  and  29. 

*'lVheaton  v.  Peters  (U.  S.  1834)  8  Pet.  591,  658;  Western  Union  Tel.  Co. 
V.  Call  Pub.  Co.  (1901)   181  U.  S.  92,  101,  21  Sup.  Ct.  561. 

"  See  supra,   footnote  8. 

**  While  the  early  admiralty  doctrine  that  the  general  maritime  law  is  binding 
upon  English  judges,  see  Roscoe's  Admiralty  Practice  (3d  ed.  1903)  Z2;  The 
Segredo  (1853)  1  Spink  Eccl.  &  Adm.  36,  45,  has  been  abandoned  both  in  Eng- 
land, Lloyd  V.  Gilbert  (1865)  L.  R.  1  Q.  B.  115,  125,  and  in  this  country,  The 
Lottauanna,  supra,  footnote  24;  the  conception  of  the  admiralty  law  as  adopted 
by  English  or  American  courts  as  being  something  distinct  from  the  common 
law  las  persisted.  Thus  in  Great  Britain  the  admiralty  law  of  England  and 
Scotland  is  regarded  as  identical  although  the  ordinarj'  municipal  law  is  dif- 
ferent.    Currie  v.  ^r Knight  [1897]   A.  C.  97. 
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in  some  mysterious  manner  changed  the  content  of  admiralty  law  from 
a  state  to  a  federal  body  of  rules  ^*  than  to  the  theories  of  advocates  of 
state's  rights  as  to  the  concurrent  power  of  the  common  law  courts. 

Such  was  the  situation  with  regard  to  the  jurisdiction  of  the  state 
and  federal  courts  and  legislative  bodies  when  the  Jensen  case  came 
before  the  Supreme  Court.  Before  considering  that  case  at  length, 
however,  it  is  desirable  in  order  to  arrive  at  a  better  understanding  of 
that  decision  to  consider  briefly  the  specific  rules  which  had  at  that 
time  been  worked  out  by  admiralty  and  by  common  law  courts  as  to  the 
law  of  master  and  servant  in  maritime  cases. 

So  far  as  courts  of  admiralty  were  concerned  a  rather  extraordinary 
distinction  would  seem  to  have  existed  between  the  obligations  of  a  ship 
owner  towards  the  crew  of  his  vessel  and  his  obligation  towards  a  steve- 
dore who  might  be  at  work  thereon.  With  regard  to  the  former  it  had 
long  been  established  that  by  maritime  law  the  owner  was  bound  to  take 
care  of  a  seaman  who  fell  sick  or  met  with  an  accident  at  sea  to  the  extent 
of  giving  him  proper  maintenance  and  medical  care.  In  the  case  of 
The  Osceola,*^  the  Supreme  Court  decided  that,  except  in  cases  of  un- 
seaworthiness of  the  vessel,  this  claim  to  care  and  cure  was  the  limit  of 
the  seaman's  rights.  The  court  further  held  that  the  owner's  immunity 
was  not  due  to  the  fellow-servant  rule  but  to  a  complete  absence  from 
the  admiralty  law  of  any  principle  of  liability  applicable  to  the  case. 
Nevertheless  the  court  went  on  to  state,  somewhat  irrelevantly  as  it 
would  seem,  that  all  members  of  the  crew,  except  perhaps  the  master,  are 
fellow  servants.*^ 

In  Atlantic  Transport  Co.  v.  Imbrovek,*'^  on  the  other  hand,  the  court 
decided  that  a  stevedore  engaged  in  unloading  a  vessel  is,  in  accordance 
with  the  common  law  rules  of  master  and  servant,  entitled  to  sue  in  ad- 
miralty the  stevedore  company  by  whom  he  was  employed  for  damages 
for  an  injury  occasioned  by  the  failure  to  provide  him  with  a  safe  place 
to  work  on  board  of  a  ship,  although  the  defect  in  the  ship  was  scarcely 
one  which  could  be  regarded  as  making  the  ship  unseaworthy.  There 
is  nothing  in  the  case  to  indicate  that  a  different  rule  would  have  been 
applied  had  the  plaintiff's  employer  been  the  owner  of  the  vessel. 

The  common  law  courts,  on  the  other  hand,  while  recognizing  the 
seaman's  peculiar  right  to  medical  aid,  had  in  general  assumed  that  this 
was  not  a  substitute  for  the  ordinary  common  law  rules  as  to  a  master's 
liability  to  a  servant  but  an  additional  right  arising  out  of  the  maritime 
contract.  Hence  they  treated  the  fellow-servant  rule  and  the  safe-place- 
to  work  rule  as  having  the  same  effect  on  sea  as  upon  land.^^ 


**That  a  change  of  sovereignty  does  not  effect  any  change  in  the  law,   see 
Beale,  Conflict  of  Laws  (1916)   §131. 

*»  (1909)   189  U.  S.  158,  23  Sup.  Ct.  483. 

*  (1903)   189  U.  S.  158,  175,  23  Sup.  Ct.  483. 

«  (1914)  234  U.  S.  52,  34  Sup.  Ct.  733. 

**  Quebec  S.  S.  Co.  v.  Merchant,  supra,  footnote  38;   Gabrtelson  v.   Waydell 
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Let  us  now  turn  to  the  Jensen  case,  in  which,  as  we  have  seen,  the 
New  York  Workmen's  Compensation  Act  was  held  to  be  unconstitutional 
as  applied  to  an  accident  to  the  stevedore  which  occurred  while  he  was 
on  shipboard  engaged  in  unloading  a  vessel  in  New  York  harbor.  The 
opinion  of  the  court,  which  was  written  by  Mr.  Justice  McReynolds, 
recognizes  that  in  view  of  previous  decisions  it  is  too  late  to  deny  that 
the  general  maritime  law  may  to  some  extent  be  modified  or  aflfected  by 
state  legislation.  The  learned  Justice  points  out,  however,  that  states  have 
been  forbidden  to  authorize  proceedings  in  rem  in  their  own  courts 
according  to  the  course  of  admiralty  or  to  create  liens  for  materials  used 
in  repairing  foreign  ships  and  argues  that  the  underlying  principle  of 
those  cases  is  that  not  state  legislation 

"is  valid  if  it  .  .  .  works  material  prejudice  to  the  characteristic 
features  of  the  general  maritime  law  or  interferes  with  the  proper 
harmony  and  uniformity  of  that  law  in  its  international  and  interstate 
relations"  •*» 

although,  as  we  have  seen,  all  that  those  cases  had  actually  decided  was 
that  no  state  could  create  a  court  of  admiralty  and  that  there  were  limits 
to  the  obligation  on  federal  courts  of  admiralty  to  enforce  state  statutes 
in  in  rem  proceedings. 

In  support  of  his  general  doctrine  he  further  quotes  some  language 
from  the  opinion  of  Mr.  Justice  Bradley  in  The  Lottawanna,  to  the  effect 
that  the  admiralty  and  maritime  law  to  which  the  constitution  refers, 

"is  a  system  of  law  co-extensive  with  and  operating  uniformly  in  the 
whole  Country."  ^^ 

That  case  was,  however,  an  admiralty  case,  the  sole  question  before  the 

court  being  whether  the  rule  laid  down  in  the  earlier  decisions,  to  the 
effect  that  no  lien  was  created  against  a  domestic  vessel  by  the  furnishing 
of  supplies  to  that  vessel,  should  be  overruled.  There  is  nothing  in  Mr. 
Justice  Bradley's  remarks  about  the  importance  of  uniformity  in  the 
law  administered  by  courts  of  admiralty  to  indicate  that  the  state  courts 
in  administering  remedies  given  by  the  common  law  or  by  state  legisla- 
tion modifying  that  law  are  not  wholly  independent  of  admiralty  rulings 

(1892)  135  N.  Y.  1,  31  N.  E.  969;  Kalleck  v.  Deering,  supra,  footnote  36,  s.  c 
(1897)  169  Mass.  200,  47  N.  E.  698.  It  was,  however,  suggested  by  some  of  the 
lower  federal  courts  that  maritime  contracts  are  governed  solely  by  maritime  law 
and  that  this  doctrine  applied  to  cases  involving  the  obligations  of  shipowners 
to  injured  seamen  in  their  employ.  Cornell  Steamboat  Co.  v.  Fallon  (C.  C.  A. 
1910)  179  Fed.  293;  Schuede  v.  Zenith  S.  S.  Co.  (D.  C.  1914)  216  Fed.  566; 
contra.  Keithley  v.  North  Pac.  S.  S.  Co.  (D.  C.  1916)  232  Fed.  255.  Whatever 
may  be  thought  of  this  doctrine  as  applied  to  genuine  contracts,  the  liability  of 
an  employer  to  compensate  his  employees  for  injuries  resulting  from  the  em- 
ployer's negligence  is  clearly  a  liabiHty  based  upon  principles  of  tort  rather  than 
contract.  The  common  law  courts  should,  therefore,  have  the  same  jurisdiction 
over  maritime  cases  of  this  character  as  they  have  over  other  cases  involving 
torts  occurring  on  navigable  waters. 

**  Southern  Pacific  Co.  v.  Jensen   (1917)   244  U.  S.  205,  216,  37  Sup.  Ct.  524. 

*"  The  Lottawanna,  supra,  footnote  24,  p.  574. 
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so  long  as  no  question  of  remedies  peculiar  to  admiralty  courts  is  involved. 

Dissenting  opinions  in  the  Jensen  case  were  written  by  Justices  Pit- 
ney and  Holmes,  each  of  them  being  concurred  in  by  Justices  Brandeis 
and  Clarke.  Mr.  Justice  Pitney's  opinion  is  for  the  most  part  an  elaborate 
and  painstaking  review  of  the  history  of  admiralty  jurisdiction  both 
prior  and  subsequent  to  the  enactment  of  the  United  States  Constitution, 
the  conclusions  reached  by  him  therefrom  being,  in  the  main,  similar  to 
those  stated  in  the  preceding  portion  of  this  article.  In  addition  he 
dwells  at  some  length  on  the  analogy  between  the  admiralty  clause  and 
the  commerce  clause  of  the  Constitution  and  argues  that,  it  being  well 
settled  that  the  express  power  given  to  Congress  to  regulate  interstate 
and  foreign  commerce  does  not  in  the  absence  of  congressional  action 
prevent  the  states  from  enacting  legislation  similar  to  the  New  York 
Workmen's  Compensation  Act,**^  the  implied  power  given  to  Congress  to 
enact  admiralty  legislation  ought  not  to  be  treated  as  a  more  drastic 
prohibition  of  state  action. 

Striking  as  this  analogy  seems  at  first  sight,  it  is  submitted  that  it 
does  not  in  reality  add  anything  to  the  force  of  the  arguments  against 
the  decision  previously  presented.  In  the  absence  of  congressional  regu- 
lation the  law  applicable  to  interstate  commerce  is  unquestionably  state 
law  and  the  states  are  free  to  change  this  law  despite  the  commerce 
clause  unless  by  so  doing  they  impose  an  undue  burden  upon  that  com- 
merce. It  appears  to  be  Mr.  Justice  McReynold's  view,  however,  that 
the  admiralty  situation  is  a  wholly  different  one,  and  that  entirely  apart 
from  any  implied  power  of  legislation  in  Congress  the  federal  courts 
have,  under  the  sanction  of  the  Constitution,  in  some  mysterious  man- 
ner established  a  federal  code  of  admiralty  law  which  is  not  to  be  im- 
paired either  by  state  courts  or  by  state  legislatures.  According  to  his 
view  of  the  matter  it  is  the  judicial  power  of  the  court  rather  than  the 
legislative  power  of  Congress  which  is  interfered  with  by  the  statute 
in  question.  The  writer  agrees  with  Mr.  Justice  Pitney  that  this  view 
is  unsound,  but  its  unsoundness  cannot  be  demonstrated  by  referring 
to  the  commerce  clause  which,  unlike  the  admiralty  clause,  possesses 
a  purely  legislative  character.^^ 

Let  us  now  turn  to  Mr.  Justice  Holmes'  opinion.  After  referring 
briefly  to  prior  decisions  and  pointing  out  that  these  leave  no  doubt 
that  the  granting  of  admiralty  jurisdiction  to  the  United  States  did  not 
deprive  either  the  state  courts  or  the  state  legislatures  of  all  power  to 
deal  with  maritime  matters,  he  goes  on  to  argue  that  in  the  light  of 
these  decisions  the  statute  in  question  cannot  be  deemed  invalid  un- 
less there  exists  some  federal  law  with  which  it  is  in  conflict. 

"  As  is  pointed  out  by  Mr.  Justice  Pitney,  the  opinion  of  the  court  practically 
concedes  this.  See  supra,  footnote  49,  p.  253.  See  also  Martin  v.  Pittsburg  & 
L.  Erie  R.  Co.  (1906)  203  U.  S.  284,  27  Sup.  Ct.  100. 

"  This  is  pointed  out  by  Mr.  Justice  McRejTiolds  in  the  Knickerbocker  case, 
supra,  footnote  3,  pp.   161,   166. 
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No  such  federal  law  exists,  however.  Admittedly  there  is  no  fed- 
eral statute  covering  the  subject.  Moreover,  even  if  it  be  assumed  that 
the  medieval  law  of  the  sea  as  developed  by  the  federal  admiralty 
courts  is,  as  Mr.  Justice  Bradley  appears  to  have  thought,  a  federal 
and  not  a  state  law,  this  law  is  entirely  barren  of  any  principles 
governing  the  situation,  the  law  with  regard  to  the  liability  of  em- 
ployer and  stevedore  administered  by  the  Supreme  Court  in  the  Im- 
brovek  case — the  very  law  which  Mr.  Justice  McReynolds  regards  as 
the  obstacle  in  the  way  of  the  validity  of  the  New  York  statute — having, 
says  Mr.  Justice  Holmes,  a  purely  common  law  origin. 
Where  did  this  common  law  come  from? 

"The  common  law  is  not  a  brooding  omnipresence  in  the  sky,  but 
the  articulate  voice  of  some  sovereign  or  quasi-sovereign  that  can  be 
identified     ...     It  always  is  the  law  of  some  State."  ^^ 

This  common  law  cannot  have  been  introduced  into  admiralty  by 
the  mere  fiat  of  the  judges  for  that  would  be  judicial  legislation.  He 
says: 

"I  recognize  without  hesitation  that  judges  do  and  must  l^islate,  but 
they  can  do  so  only  interstitially ;  they  are  confined  from  molar  to 
molecular  motions.  A  common  law  judge  could  not  say,  'I  think  the 
doctrine  of  consideration  a  bit  of  historical  nonsense  and  shall  not  en- 
force it  in  my  court.'  No  more  could  a  judge  exercising  the  limited 
jurisdiction  of  admiralty  say,  *I  think  well  of  the  common  law  rules  of 
master  and  servant  and  propose  to  introduce  them  here  en  bloc'  Cer- 
tainly he  could  not  in  that  way  enlarge  the  exclusive  jurisdiction  of 
the  District  Courts  and  cut  down  the  power  of  the  States."  ^^ 

The  true  theor}'  must  be  that  the  common  law  principles  are  en- 
forced in  the  admiralty  courts  because  the  state  law  exists  to  some 
extent  in  admiralty  ex  propria  vigore  and  independently  of  the  will  of 
the  federal  judges.  But  the  state  legislature  clearly  has  power  to 
change  its  own  law  and  has  done  so.  Hence  the  rule  of  state  law 
applied  in  the  Imbrovek  case  no  longer  exists  either  in  admiralty  or 
elsewhere,  and  there  is  no  law  on  the  subject  except  the  Workmen's 
Compensation  Act,  which,  not  being  in  conflict  with  any  provision  of  the 
federal  Constitution,  is  clearly  valid. 

This  is  simple  and  logical  but  it  may  be  doubted  whether  it  is 
wholly  satisfactory  from  an  historical  standpoint.  Possibly  the  cases 
in  which  the  admiralty  courts  had  previously  declined  to  follow  state 
law  can  be  explained  consistently  with  this  theory  by  saying  that  the 
state  law  applies  in  admiralty  only  as  to  subjects  on  which  no  ade- 
quate principles  can  be  deduced  from  the  law  of  the  sea.  Even  so, 
Mr.  Justice  Holmes  admits  that  such  of  his  predecessors  as  have 
considered    the    question    in   their    opinions    have    spoken    of    the    state 

"Supra,  footnote  49,  p.  222. 
^Ibid.  221. 
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law  as  applying  merely  by  analogy. '^^  To  admit  that  it  has  no  other 
validity  than  this  may,  as  he  says,  be  to  convict  the  judges  who  in- 
troduced it  of  having  been  guilty  of  wholesale  judicial  legislation. 
Most  common  lawyers  have,  however,  a  natural  if  erroneous  feeling 
that  the  common  law  is  little  less  than  "a  brooding  omnipresence  in 
the  sky,"  and  hence  judg^es  trained  in  that  law  would  feel  few  qualms 
about  applying  it  to  situations  to  which  it  might  not,  strictly  speaking, 
relate — unconscious  that  they  were  thus  legislating  and  legislating 
pretty  radically. ^^ 

A  theoretical  jurist  may  say  that  all  admiralty  law  is  in  reality 
state  law  or  he  may  qualify  this  statement  as  Mr.  Justice  Holmes  does 
by  saying  that  it  is  state  law  so  far,  at  least,  as  it  is  not  based  on  the 
law  of  the  sea.  Our  federal  judges  appear,  however,  to  have  treated 
the  admiralty  law  which  they  administered  as  federal  law  irrespective 
of  the  source  from  which  its  principles  might  be  derived.  Mr.  Justice 
Pitney's  theory  that  the  admiralty  judges  have  adopted  an  eclectic 
policy  of  consciously  or  unconsciously  borrowing  such  common  law 
principles  as  seemed  to  them  to  be  needed  would  seem  more  nearly  to 
represent  what  has  actually  taken  place,  although  it  impliedly  admits 
that  the  admiralty  judges  have  acted  as  legislators  in  so  doing. 

Both  views  are  equally  effective,  however,  as  lines  of  attack  upon 
the  decision  in  the  Jensen  case.  If  the  maritime  law  of  master  and 
servant  is,  except  where  Congress  has  legislated  on  the  subject,  state 
law,  it  is  clearly  subject  to  state  modification.  If,  on  the  other  hand, 
the  law  enforced  by  admiralty  courts  on  that  subject  rests  upon  no 
firmer  foundation  than  the  borrowing  of  certain  common  law  rules 
by  admiralty  judges  as  an  act  of  judicial  legislation,  it  obviously  pos- 
sesses no  such  Constitutional  sanction  as  to  make  it  superior  to  the 
laws  established  by  the  legislature  of  a  sovereign  state. 

This  divergence  of  view  between  Justices  Holmes  and  Pitney 
would,  however,  have  been  of  great  importance  if  the  Jensen  case  had 
been  decided  in  favor  of  the  validity  of  the  New  York  law.  The 
question  would  then  speedily  have  arisen  as  to  the  efifect  of  the  New 
York  act  on  the  law  declared  by  the  admiralty  court  in  the  Imhrovek 
case.  If,  as  Mr.  Justice  Holmes  contends,  that  law  is  state  law,  then 
it  ought  to  follow  that  the  unwritten  state  law  having  been  superseded 
by  legislative  acting  there  is  no  longer  any  law  in  existence  except  the 
statute.     That  statute  is,  however,  as   Mr.  Justice   McReynolds  points 


"  See  The  Edith  Godden  (D.  C.  1885)  23  Fed.  43,  46. 

"Numerous  examples  of  the  sort  can  be  found  in  cases  in  which  judges 
trained  in  the  common  law  have  found  themselves  in  the  position  of  interpreters 
of  civil  law  codes,  as  in  Porto  Rico.  See  for  instance  Oliva  v.  Calderon  (1918) 
10  P.  R.  Fed.  270;  cf.  also  such  cases  as  Seaboard  Air  Line  v.  Horton  (1914)  233 
U.  S.  492,  34  Sup.  Ct.  635,  holding  the  common  law  principle  of  assumption  of 
risk  applicable  under  the  Federal  Employer's  Liability  Act  though  the  act  does 
not  establish  it,  and  the  state  in  which  the  accident  happened  had  abolished  it. 
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out  in  the  Knickerbocker  case,'^'^  incapable  of  enforcement  by  an  ad- 
miralty court  since  it  provides  for  an  administrative  and  not  a  judicial 
procedure.  We  would  thus  have  the  curious  result  that  although  the 
federal  admiralty  jurisdiction  is  exclusive  a  state  legislature  can,  by 
exercising  a  concurrent  common  law  power,  completely  oust  the  fed- 
eral court  from  an  established  jurisdiction  over  an  important  branch  of 
the  maritime  law. 

Nevertheless,  if  Mr.  Justice  Holmes'  premise  be  sound,  this  con- 
clusion, although  somewhat  surprising,  seems  entirely  rational.  A  state 
is  clearly  under  no  duty  of  preserving  its  law  in  such  shape  that  it 
is  capable  of  enforcement  through  the  machinery  of  courts  established 
by  Congress.  Thus,  for  example,  the  Constitution  gives  the  federal 
courts  jurisdiction  over  controversies  between  citizens  of  different 
states,  yet  it  will  hardly  be  contended  that  a  Massachusetts  employee 
hired  under  a  New  York  contract  can  bring  an  action  in  a  federal 
court  against  his  New  York  employer  for  an  injury  suffered  in  New 
York  when  New  York  has  abolished  the  common  law  action  and  sub- 
stituted therefor  a  purely  administrative  remedy. 

If,  on  the  other  hand,  Mr.  Justice  Pitney 's  view  be  followed,  the 
rule  laid  down  by  the  admiralty  court  in  the  Imbroirk  case  should 
apparently  be  treated  as  a  federal  rather  than  a  state  rule,  and  hence 
one  which  would  be  unaffected  by  legislative  changes  in  the  law  of  New 
York.^^  The  result  would  be  a  serious  lack  of  uniformity  between  state 
and  federal  rules,  but  this  lack  of  uniformity  would  differ  in  degree  rather 
than  in  kind  from  that  already  existing  as  to  the  effect  of  contributory 
negligence.  Moreover,  however  unfortunate  such  lack  of  uniformity 
may  be,  it  is  clearly  no  sufficient  reason  for  setting  aside  the  state 
statute,  if,  as  is  believed  to  be  the  case,  there  is  no  principle  of  con- 
stitutional law  deducible  either  from  the  language  of  the  constitutional 
provision  itself  or  from  principles  of  interpretation  established  by  prior 
decisions  which  make  the  purely  judge-made  rule  of  the  admiralty 
courts  the  supreme  law  of  the  land. 

Furthennore,  as  a  practical  matter,  it  is  very  doubtful  whether  the 
decision  in  the  Jensen  case  wnll  bring  about  any  real  uniformity  in  the 
rules  governing  the  liability  of  employers  of  stevedores  to  their  em- 
ployees. The  general  rule  is  well  settled  that  unless  the  situs  of  an 
injury  is  maritime,  admiralty  courts  have  no  jurisdiction  over  it,  and 
the  remedy  in  the  state  courts  is  exclusive.'^  It  would  seem  to  follow 
that  an  injur\'  to  a  stevedore  which  occurs  not  on  board  ship  but  on 
the  wharf  is  a  matter  wholly  outside  of  admiralty'  jurisdiction,  and  that 

"  Supra,  footnote  3,  p.  166. 

"This  was  the  view  of  the  New  York  Court.  Matter  of  IValker,  Clyde 
S.  S.  Co.  (1915)  215  N.  Y.  529,  109  N.  E.  604;  North  Pac.  S.  S.  Co.  v.  Industrial 
Accident  Cotnm.   (1917)    174  Cal.  346.  163  Pac.  199. 

"  The  Plymouth  (U.  S.  1865)   3  Wall.  20. 
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such  an  injury  occurring  in  the  state  of  New  York  is  governed  by  the 
workmen's  compensation  law  of  that  state.*^"  While  it  is  possible  that 
the  subsequent  decision  of  the  Supreme  Court  in  the  Knickerbocker 
case  ^^  has  extended  the  admiralty  jurisdiction  to  cover  cases  of  this 
sort,  that  case  does  not,  on  its  face,  decide  anything  more  than  that  an 
injury  to  a  stevedore  resulting  from  falling  off  a  wharf  into  the  water 
is  one  having  a  maritime  situs,  and  it  is  by  no  means  clear  that  the  court 
would  have  held  admiralty  law  to  be  applicable  to  an  accident  occurring 
wholly  on  the  wharf.  Since  a  stevedore's  employment  necessarily  in- 
volves his  constant  movement  back  and  forth  between  boat  and  pier,  a 
rule  which  may  thus  make  his  rights  vary  so  substantially  according 
to  the  precise  spot  at  which  he  happens  to  suffer  an  injury  has  little 
to  recommend  it  from  the  standpoint  of  uniformity. 

As  a  matter  of  fact,  the  division  of  the  court,  with  Justices 
Holmes,  Brandeis  and  Clarke,  together  with  one  other  Justice  deciding 
in  favor  of  the  employee  and  the  remainder  of  the  court  under  the 
leadership  of  the  conservative  Mr.  Justice  McReynolds  upholding  the 
contentions  of  the  employer,  is  so  familiar  as  to  suggest  that,  whether 
consciously  or  not,  it  was  not  primarily  the  question  of  uniformity 
which  determined  the  court's  decision — an  inference  which  is  strength- 
ened by  a  consideration  of  the  views  which  the  respective  Justices  have 
expressed  in  other  cases  as  to  the  desirability  of  workmen's  compensa- 
tion acts  such  as  that  of  New  York  State.  It  is  true  that  that  par- 
ticular act  in  question  was  upheld  by  a  unanimous  court  in  Nezv  York 
Central  R.  R.  v.  Whitc,^"^  but  it  is  apparent  from  the  views  expressed 
by  Justices  McKenna  and  McReynolds  and  concurred  in  by  Justices 
White  and  van  Devanter  in  the  later  Arizona  Employer's  Liability 
Cases  ^^  that  their  concurrence  in  the  opinion  of  the  court  in  the  White 
case  did  not  involve  any  whole-hearted  acceptance  of  the  social  and 
economic  theories  on  which  workmen's  compensation  acts  are  based, 
theories  with  which  not  only  Justices  Holmes,  Brandeis  and  Clarke 
but  the  more  conservative  Justice  Pitney,  as  is  evident  from  the 
latter's  opinion  in  the  Arizona  cases,  concurred  in  by  the  other  three, 
are  in  complete  agreement.  This  leaves  only  one  judge,  Mr.  Justice 
Day,  who  appears  from  the  Arizona  cases  to  be  an  ardent  believer  in 
workmen's  compensation  laws  and  who  yet  voted  against  the  validity 
of  the  New  York  law  as  applied  to  the  facts  of  the  Jensen  case. 

Whatever  be  the  true  explanation  of  the  decision  in  the  Jensen  case, 
however,  the  doctrine  of  uniformity  there  laid  down  has  been  rigidly 

'^Swayne  &  Hoyt  v.  Barsch  (C.  C.  A.  1915)  226  Fed.  581,  587.  In  At'antic 
Transport  Co.  v.  Inibrovck,  supra,  footnote  47,  pp.  58,  61,  the  court  assumed  that 
this  requirement  that  the  injury  take  place  on  the  water  applies  to  personal  injury 
cases  where  the  plaintiff  is  an  employee  of  the  defendant. 

*^  (1920)   253  U.  S.  149,  40  Sup.  Ct.  438. 

"  (1917)   243  U.  S.  188,  2,7  Sup.  Ct.  247. 

"  a919)  250  U.  S.  400,  434,  452,  39  Sup.  Ct.  553. 
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adhered  to  in  subsequent  cases  involving  the  law  of  master  and  servant 
at  sea.  Thus  in  Chelentis  v.  Luckenbach  S.  S.  Co.,^*  the  Supreme  Court 
held  that  a  steamship  company  is  not  liable  at  common  law  for  an  in- 
jury to  a  seaman  which  was  alleged  to  be  due  to  the  negligent  acts  of  a 
superior  officer  in  spite  of  a  provision  in  the  Federal  Seaman's  Act  to 
the  effect  that  "Seamen  having  command  shall  not  be  held  to  be  fel- 
low-servants with  those  under  their  authority."  "^  Justices  Pitney, 
Brandeis  and  Clarke  again  dissented,  this  time  without  opinion,  and 
Justice  Holmes  concurred  in  the  result  only. 

The  opinion,  again  by  Mr.  Justice  McReynolds,  assumes  that  the 
statute  may  be  broad  enough  to  cover  the  negligence  of  a  subordinate 
officer,  but  takes  the  position  that  even  as  so  construed  the  statute  has 
no  bearing  on  the  case.  The  court  finds  the  admiralty  rule  as  estab- 
lished by  the  case  of  The  Osceola  to  be  that  the  shipowner's  immunity 
from  liability  for  injuries  to  a  seaman  not  due  to  the  unseaworthiness 
of  the  ship  is  not  based  upon  the  fellow-servant  doctrine.  This  rule, 
says  the  court,  must  by  reason  of  the  principle  of  uniformity  estab- 
lished by  the  Jensen  case  be  equally  applicable  in  a  common  law  action, 
and  hence  a  statutory  rule  to  the  effect  that  seamen  having  command 
are  not  the  fellow  servants  of  those  under  them  is  wholly  immaterial 
so  far  as  the  rights  of  the  parties  in  personal  injury  cases  are  concerned. 

Assuming  the  correctness  of  the  court's  view  of  the  admiralty  law, 
the  situation  was  not  free  from  difficulty.  If,  on  the  one  hand,  the 
court  were  to  hold,  as  it  did,  that  the  common  law  was  necessarily  the 
same  as  the  admiralty  law,  it  would  reach  a  result  entirely  consistent 
with  the  Jensen  case,  but  even  more  inconsistent  with  previously  well 
settled  principles  than  is  the  result  reached  in  that  case.  If,  on  the  other 
hand,  it  were  to  hold  that  the  common  law  courts  were  independent  of 
admiralty  and  that  the  fellow-servant  rule  was  a  well  settled  common 
law  doctrine  applicable  in  common  law  courts  to  maritime  injuries,*® 
it  would  then  have  to  decide  whether  an  act  of  Congress,  enacted  under 
the  admiralty  clause  of  the  Constitution  and  of  such  a  character  as  to 
have  no  effect  upon  the  admiralty  rule  covering  the  case,  should  be 
given  efTect  to  change  the  common  law  rule  and  that  only,  a  result  which 
might  well  be  thought  undesirable  both  from  a  theoretical  and  from  a 
practical  standpoint. 

The  important  feature  of  the  case  is  not,  however,  the  construc- 
tion placed  upon  a  particular  act  of  Congress,  but  rather  the  broad  doc- 
trine laid  down  by  Mr.  Justice  McReynolds  that  the  existence  of  a  con- 
current remedy  at  law  merely  permits  the  common  law  courts  to  apply 
their  own  remedies  to  maritime  cases  and  does  not  authorize  them  to 
depart  from  the  rules  of  substantive  law  laid  down  by  admiralty  courts 

**  (1918)  247  U.  S.  372,  38  Sup.  Ct.  501. 

•  (1915)  38  Stat.  1185,  U.  S.  Comp.  Stat   (1916)   §8337a. 
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as  applicable  to  cases  relating  to  similar  facts.  By  its  opinion  in  this 
case  the  Supreme  Court  appears  definitely  to  have  adopted  the  view 
which  Mr,  Justice  Pitney  declared  to  be  the  effect  of  the  Jensen  case 
that  the  Supreme  Court  of  the  United  States  is  in  all  maritime  cases 
a  court  of  last  resort  with  power  by  writ  of  certiorari  to  review  any  de- 
cision of  a  state  court  in  a  maritime  case,  even  though  no  state  or  fed- 
eral statute  is  involved  in  the  decision  ^^ — a  doctrine  which  recalls  the 
ancient  maxim,  "Boni  jtidici  est  ampliare  jiirisdictioncm." 

The  doctrine  of  this  case  thus  involves,  even  more  clearly  than  that 
in  the  Jensen  case,  a  radical  departure  from  the  principle  taken  in  the 
earlier  cases  which  the  court  does  not  purport  to  overrule.  The  well 
settled  diversity  of  view  between  the  admiralty  and  the  common  law 
courts  as  to  the  effect  of  contributory  negligence  under  the  unwritten 
law  can  scarcely  be  explained  as  a  mere  matter  of  procedure,  and  it  is 
equally  hard  to  see  how,  if  the  content  of  maritime  law  is  federal  rather 
than  state,  a  state  legislature  has  power  to  change  it,  even  if  the  changes 
previously  held  valid  by  the  Supreme  Court  are  not  to  be  deemed  such 
as  work  "material  prejudice  to  the  characteristic  features  of  the  gen- 
eral maritime  law." 

It  is  nevertheless  most  unlikely  that  principles  so  well  established 
as  the  right  of  common  law  courts  to  deny  relief  in  maritime  cases 
to  persons  guilty  of  contributory  negligence  or  the  right  of  a  state 
legislature  to  give  an  action  for  death  resulting  from  an  act  which 
the  admiralty  courts  themselves  recognize  as  wrongful  ^"^  will  be  aban- 
doned as  a  result  of  these  decisions.  The  cases  establishing  such 
doctrines  are  not  likely  to  be  overruled,  but  how  far  can  they  still  be 
regarded  as  authority  beyond  the  precise  point  established  by  them? 
In  hazarding  what  can  at  this  time  be  scarcely  more  than  a  guess  as 
to  the  answer  to  this  question,  it  seems  safest  to  distinguish  pretty 
sharply  between  state  statutes  and  common  law  decisions. 

If  the  Supreme  Court  of  the  United  States  is  to  act  as  a  court  of 
last  resort  in  all  maritime  cases,  common  law  as  well  as  admiralty, 
there  seems  little  reason  why  it  should  permit  any  divergence  between 
the  unwritten  law  enforced  in  the  one  and  in  the  other  class  of 
case,  except  where  the  differences  between  the  common  law  and  the 
admiralty  procedure  necessarily  require  such  a  divergence,  where  the 
divergence  is  sanctioned  by  established  precedent,  or  where  it  is  too 
unimportant  to  induce  the  court  to  exercise  its  discretionary  power  to 
grant  a  writ  of  certiorari.^®     The  situation  with   regard  to  state  stat- 

'^  Quebec  S.  S.  Co.  v.  Merchant,  supra,  footnote  38  certainly  assumes,  if  it 
does  not  necessarily  decide,  that  this  view  is  correct. 

•'The  recent  act  of  Congress,  (1920)  66th  Congr.  2d  Sess.  c.  Ill,  creating 
an  action  for  damages  for  death  by  wrongful  act  occurring  on  the  high  seas 
expressly  states  that  the  provisions  of  any  state  statute  giving  remedies  for  death 
shall  not  be  aflfected  by  it  and  that  the  act  shall  have  no  application  to  waters 
within  the  territorial  limits  of  a  state. 

"  See  dissenting  opinion  of  Mr.  Justice  Pitney  in  Jensen  v.  So.  Pac.  R.  R. 
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utes  is,  however,  a  wholly  different  one.  The  Supreme  Court  has  it- 
self no  legislative  power  and  Congress  cannot  be  expected  to  interest 
itself  in  local  affairs  sufficiently  to  enact  all  such  local  police  regula- 
tions as  may  be  needed  in  order  to  protect  the  rights  of  the  public. 
Even  if  the  admiralty  clause,  unlike  the  commerce  clause,  makes  the 
unwritten  as  well  as  the  written  law  a  federal  one,  the  need  for  state 
authority  to  enact  local  police  regulations  is  no  less  urgent  in  the  one 
case  than  in  the  other.®* 

The  remaining  case,  that  of  Knickerbocker  Ice  Company  v.  Stew- 
art,''^ is  important  from  the  standpoint  of  this  article,  mainly  as  re- 
emphasizing  the  doctrine  of  the  Jensen  case  that  it  is  the  judicial  power 
conferred  upon  the  federal  courts  by  the  admiralty  clause  rather  than 
the  legislative  power  impliedly  conferred  upon  Congress  that  makes 
such  state  laws  as  the  New  York  Workmen's  Compensation  Act  in- 
valid. 

The  Supreme  Court  having  deduced  from  the  supposed  principle  of 
uniformity  the  supremacy  of  the  federal  admiralty  courts  over  the  de- 
cisions of  state  courts  and  the  enactments  of  state  legislatures,  there 
remained  only  one  peril  to  the  uniformity  of  the  maritime  law  to  be 
guarded  against,  namely,  the  possibility  that  Congress  might  interfere 
with  that  uniformity  either  by  adopting  state  laws  or  by  passing  a  non- 
uniform law  of  its  own.  This  peril  was  not  long  in  appearing.  As  a 
result  of  popular  disapproval  of  the  position  in  which  employees  of 
steamship  companies  were  placed  by  the  Jensen  decision.  Congress  in 
October,  1917,  amended  the  24th  Section  of  the  Judicial  Code  by  alter- 
ing the  saving  clause  so  as  to  make  it  read  as  follows : 

"saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
tlie  common  law  is  competent  to  give  it,  and  to  claimants  the  rights  and 
remedies  under  the  workman's  compensation  law  of  any  state."  "^^ 

After  conflicting  decisions  had  been  rendered  in  the  lower  federal 
courts  as  to  the  effect  of  this  amendment, "^  the  question  of  its  validity  and 
construction  came  before  the  Supreme  Court  in  the  Knickerbocker 
case,  which,  like  the  Jensen  case,  involved  the  application  of  the  New 

supra,  footnote  1.  In  Simmons  v.  Duart  (1920)  251  U.  S.  547,  40  Sup.  Ct.  342, 
it  was  held  that  a  writ  of  error  does  not  lie  in  such  a  case.  There  is  nothing 
in  the  case  to  indicate  that  the  court  has  not  jurisdiction  on  certiorari  which 
would  seem  to  be  the  proper  proceeding  under  §237  of  the  Judicial  Code  as 
amended  by   (1916)   39  Stat.  726,  U.  S.  Comp.  Stat.    (1916)    §1214. 

"Doubtless  the  state  jurisdiction  over  common  law  crimes,  such  as  murder, 
occurring  on  shipboard  still  exists  in  any  event.  There  is  no  federal  common 
law  of  crimes,  Manchester  v.  Massachusetts  (1891)  139  U.  S.  240,  11  Sup.  Ct.  559. 
and  Congress  has  not  provided  for  the  punishment  of  crimes  taking  place  in 
waters  within  state  boundaries  and  not  involving  anv  breach  of  federal  maritime 
regulations.    See  (1909)  35  Stat.  1142,  U.  S.  Comp.  Stat.   (1916)   §10445. 

'"Supra,   footnote  3. 

"  (1917)   40  Stat.  395,  U.  S.  Comp.  Stat.   (Supp.  1919)   §991    (3). 

''The  Howell  (1919)  257  Fed.  578:  Rohde  v.  Grant  Smii>h  Porter  Co.  (D.  C. 
1919)  259  Fed.  304. 
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York  Workmen's  Compensation  Act  to  an  injury  which  the  court  re- 
garded as  maritime  in  character.''* 

The  court,  speaking  again  through  Mr.  Justice  McReynolds,  held 
that  the  clear  intent  of  the  statute  was  in  effect  to  overrule  the  Jensen 
decision  and  to  validate  the  New  York  act  and  that  so  construed  the 
statute  was  unconstitutional.  Mr.  Justice  McReynolds'  position  seems 
to  be  that  if  the  law  be  regarded  as  an  attempted  delegation  of  power 
by  Congress  to  the  state  legislatures  it  was  clearly  invalid,  as  the  uni- 
formity of  the  admiralty  law  is  required  by  the  constitution  and  is  not 
merely  a  product  of  the  will  of  Congress  express  or  implied;  and  that 
if  the  act  be  regarded  as  an  adoption  of  the  state  laws  as  acts  of  Con- 
;gress  it  is  still  void  for  lack  of  uniformity  and  because  of  the  failure 
on  the  part  of  Congress  to  exercise  an  independent  judgment  with 
regard  to  the  subject  matter. 

Justices  Holmes,  Brandeis,  Clarke  and  Pitney  again  dissented  in 
an  opinion  written  by  Mr.  Justice  Holmes.  This  opinion  expressed  the 
view  that  the  law  is  clearly  an  adoption  of  the  state  laws  by  Congress 
as  federal  legislation  and  that  as  such  it  is  altogether  unexceptionable, 
since  there  is  no  constitutional  requirement  that  federal  laws  shall  be 
uniform  except  in  the  case  of  bankruptcy  legislation,  and  since  ample 
precedents  for  the  adoption  of  federal  laws  by  Congress  exist  in  such 
cases  as  the  adoption  of  state  pilotage  laws  by  Congress  ^*  and  of  state 
criminal  statutes  as  applicable  in  federal  reservations  within  the  boun- 
daries of  a  state,*^^  as  well  as  the  act  providing  for  conformity  of  federal 
to  state  practice,'^  and  the  so-called  "bone-dry"  law  which  had  been 
held  to  be  constitutional  by  the  majority  of  the  court  in  opposition  to 

"  The  opinion  states  that  the  plaintiff's  intestate  "while  employed  ...  as 
a  bargeman  and  doing  work  of  a  maritime  nature  .  .  .  fell  into  the  Hudson 
River  and  drowned."  It  appears  from  the  original  papers  that  he  was  standing 
on  a  wharf  at  the  time.  Apart  from  the  New  York  statute,  the  defendant's  lia- 
bility, if  existing  at  all,  would  have  been  a  tort  rather  than  a  contract  liability. 
As  a  general  rule,  admiralty  has  no  jurisdiction  over  torts  unless  the  injury 
■occurred  on  the  water.  The  Plymouth,  supra,  footnote  59.  Although  the  case 
is  a  close  one,  it  would  seem  that  the  injury  in  the  present  case  did  not  so  occur. 
See  The  Albion  (D.  C.  1903)  123  Fed.  189.  It  is  not  entirely  clear  whether  the 
■decision  that  admiralty  has  jurisdiction  is  to  be  regarded  merely  as  a  holding 
that  an  injury  of  this  sort  does  occur  on  the  water,  or  involves  an  extension 
•of  the  jurisdiction  over  torts  to  include  cases  involving  the  doing  of  work  of 
a  maritime  nature,  irrespective  of  the  place  of  the  injury,  or  is  based  on  the 
theory  that  actions  for  personal  injuries  between  an  employer  and  an  employee 
should  be  regarded  as  so  closely  connected  with  the  contract  of  employment  as 
to  give  admiralty  jurisdiction  whenever  the  contract  is  maritime.  See  Matter 
.of  Doey  v.  Rowland  Co.  (1918)  224  N.  Y.  30,  120  N.  E.  53.  The  second  and  third 
propositions  seem  wholly  inconsistent  with  the  reasoning  of  the  Imbrovck  case, 
and  the  doctrine  of  that  case  and  of  the  earlier  cases  on  which  that  decision  is 
based  can  hardly  be  regarded  as  modified  in  this  important  respect  by  the  language 
.above  quoted  which  purports  to  be  a  mere  statement  of  fact  and  not  the  enuncia- 
tion of  any  legal  principle. 

'*  Gibbons  v.  Ogden   (U.  S.   1824)   9  Wheat.   1,  207. 

"  United  States  v.  Paul   (U.  S.  1832)   6  Pet.   141. 

"Atny  v.  Watcrtoum  No.  1,  (1889)   130  U.  S.  301,  9  Sup.  Ct.  530. 
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Mr.  Justice  Holmes'  own  views." ^  The  learned  Justice  frankly  states, 
however,  that  he  still  regards  the  New  York  law  as  constitutional  for 
the  old  reasons  as  well  as  for  the  new,  and  it  is  difficult  to  support  his 
contention  that  an  act  which  hands  over  the  whole  subject  of  compensa- 
tion for  maritime  injuries,  by  hypothesis  a  federal  matter,  to  a  state 
administrative  agency,  and  clearly  contemplates  that  an  employer  shall 
have  the  right  to  insure  against  liability  under  the  law  by  depositing 
money  in  a  state  insurance  fund  of  which  the  Treasurer  of  New  York 
State  is  custodian,  can  be  regarded  as  a  federal  law. 

The  importance  of  the  dissent  of  Mr.  Justice  Holmes  and  his  asso- 
ciates is,  from  the  point  of  view  of  admiralty  law  at  least,  to  be  found 
in  the  indication  which  it  gives  of  the  reluctance  of  the  minority  of  the 
court  to  accept  the  novel  doctrine  of  the  Jensen  case,  rather  than  in  the 
ingenious  reasoning  in  which  Mr.  Justice  Holmes  attempts  to  show  that 
the  act  of  Congress  alters  the  situation  presented  in  the  former  case. 

Despite  this  tenacity  of  view  on  the  part  of  the  minority,  however, 
the  thrice  repeated  assertion  by  the  majority  of  the  court  in  the  cases 
under  discussion  of  the  doctrine  of  the  uniformity  of  the  maritime  law 
and  its  predominantly  federal  character  irrespective  of  the  court  in  which 
it  may  be  enforced  can  scarcely  be  regarded  as  other  than  the  settled 
law  of  the  land,  though  for  reasons  such  as  those  previously  outlined 
it  is  probable  that  this  view  will  not  in  all  respects  be  carried  by  the 
Supreme  Court  to  its  logical  conclusions.  Opinions  may  well  differ 
as  to  whether  the  limitations  thus  imposed  upon  the  powers  of  the 
states  are  desirable  or  otherwise,  but  it  is  submitted  that,  desirable  or 
not,  these  limitations  are  without  substantial  support  either  in  the  lan- 
guage of  the  federal  Constitution  or  in  the  previous  judicial  history  of 
the  subject. 

No  doubt  the  tendency  which  these  cases  show  to  increase  the  cen- 
tralization of  our  government  by  stretching  the  powers  of  the  federal 
government  to  their  utmost  is  in  accord  with  the  spirit  of  the  age,  al- 
though a  comparison  of  these  cases  with  recent  decisions  such  as  Ham- 
mer v.  Dagenhart  "^^  invalidating  the  federal  child  labor  law,  Evans  v. 
Gore  "'^  impliedly  denying  the  power  of  Congress  under  the  Sixteenth 
Amendment  to  tax  state  bonds,  and  Gilbert  v.  Minnesota,^^  upholding 
state  interference  with  freedom  of  speech  in  matters  of  national  con- 
cern, may  give  ground  for  certain  ironical  reflections  as  to  the  purposes 
for  which  the  doctrine  of  federal  supremacy  is  invoked. 

E.  Merrick  Dodd,  Jr. 

Boston 

"Clark  Disiillmg   Co.   v.    Western  Maryland  R\.   Co.    (1917)    242   U.    S.    311, 
37  Sup.  Ct.  180. 

'•  (1918)  247  U.  S.  251,  388  Sup.  Ct.  529. 
"  (1920)  253  U.  S.  245,  40  Sup.  Ct.  556. 
"(1920)   254  U.   S.  325,  41   Sup.   Ct.  125. 


THE  OBLIGATION  OF  THE  UNITED  STATES  TO 
RETURN  ENEMY  ALIEN  PROPERTY^ 

The  United  States,  through  its  AHen  Property  Custodian,  now  holds 
in  trust  for  subjects  of  the  former  German  Empire  little  less  than  four 
hundred  million  dollars,  the  proceeds  of  property  discovered  during  the 
war  to  be  held  in  the  United  States  by  enemy  nationals.  The  end  of  the 
war  makes  imminent  the  disposition  of  this  vast  sum.  It  has  sometime 
been  proposed  that  it  should  be  retained  by  the  United  States,  to  be 
applied  so  far  as  necessary  in  satisfaction  of  the  claims  of  our  nationals 
against  German  subjects  and  of  our  government  against  the  German  Em- 
pire and  that  to  Germany  should  be  transferred  the  onus  of  repaying  to 
her  own  citizens  the  value  of  the  property  so  taken.^ 

At  first  sight  this  plan  seems  not  only  practical,  but  eminently  fair. 
This  was  the  writer's  own  reaction  to  the  suggestion  when  first  it  was 
made.  In  both  countries  enemy  property  has  already  been  converted, 
so  that  it  cannot  be  returned  in  specie.  Between  the  countries  and  their 
nationals  reciprocal  payments  or  allowances  must  be  made  to  settle  claims 
arising  from  the  war.  It  seemed  that  the  proper  way  to  make  these  ad- 
justments was  on  the  familiar  banking  principle  of  setting  credits  one 
against  another,  and  binding  each  country  to  reimburse  its  own  subjects. 

But  subsequent  to  this  first  impression,  a  study  of  the  principles  of 
international  law  governing  the  treatment  of  enemy  private  property,  their 
origin,  growth  and  the  inevitable  effect  of  their  violation,  whether  in  form 
or  substance,  brought  to  the  writer  a  strong  conviction  that  the  United 
States  ought  not  to  adopt  the  course  proposed,  that  its  every  advantage 
could  be  secured  to  us  in  some  other  way,  and  that  if  we  returned  to  the 
German  citizens  their  property,  we  would  immeasurably  have  broadened 
and  strengthened  the  foundations  of  international  jurisprudence.  It  is  a 
measure  costing  us  nothing  in  sacrifice,  but  advancing  the  cause  of  inter- 
national justice  far  along  a  path  as  yet  all  too  brief. 

International  Law  Protects  Enemy  Property 
(a)   The  Principle.^ 

It  is  the  unanimous  conclusion  of  all  authorities  on  international 
law  that  the  private  property  of  the  nationals  of  a  hostile  state  within  a 

*  The  writer,  with  Robert  H.  McCarter  and  Louis  Marshall,  was  of  counsel 
for  the  Forstmann  &  Huffmann  Company  in  the  actions  brought  against  it  by 
A.  Mitchell  Palmer  and  Francis  P.  Garvan  as  Alien  Property  Custodians.  These 
actions  involved  the  status  of  enemy  owned  property  and  led  to  an  investigation 
by  him  of  the  principles  of  international  law  governing  the  subject. 

^  Alien  Property  Custodian  Report  to  February  15,   1919,  p.   18. 

'  Lest  the  authorities  relied  upon  be  questioned,  we  ought  to  point  out  that 
international  law  is  a  subject  in  which  the  opinions  and  principles  announced 
by  authoritative  text  writers  and  students  of  the  subject  have  a  peculiar  force. 
This  is  because  it  is  a  branch  of  the  law  which  has  never  been  codified  and  in 


p 
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belligerent's  jurisdiction  is  not  subject  to  confiscation.  This  has  not 
always  been  so.  It  is  a  principle  which  has  not  even  been  expressly  de- 
clared by  a  great  number  of  nations  acting  in  concert.  Yet  because  for  a 
century  the  right  of  such  confiscation  has  not  been  exercised,  and  because 
the  trend  of  all  international  jurisprudence  is  away  from  the  exercise  of 
power  of  confiscation,  the  authorities  now  conclude  that  what  once  was 
a  recognized  and  often  exercised  right  has  fallen  into  such  desuetude  that 
the  nations  of  the  world  have  abnegated  it. 

It  would  be  burdensome  to  quote  in  this  article  all  the  declarations  of 
all  the  writers  embodying  the  principle  which  we  have  stated.  Reference 
to  their  pages  must  be  given  for  any  extended  consideration  of  the  sub- 
ject.   We  shall  quote  only  a  few  of  the  most  concise  and  definite. 

Oppenheim  says  ^  that  "Through  the  influence  of  such  treaties  as 
well  as  of  Municipal  Laws  and  Decrees  enacting  the  same,  an  international 
usage  and  practice  grew  up  that  belligerents  should  neither  confiscate 
enemy  property  nor  annul  enemy  debts  on  their  territory."  He  then  says 
that  the  last  case  of  confiscation  occurred  in  1793  and  continues:  "there 
is  now  a  customary  rule  of  international  law  in  existence  prohibiting  the 
confiscation  of  private  enemy  property  and  the  annulment  of  enemy  debts 
on  the  territory  of  a  belligerent." 

Fiore  writes :  ^  "The  private  property  of  enemy  citizens  should  be 
regarded  as  inviolate  in  war  on  land  as  well  as  in  maritime  war,  subject, 
however,  to  the  limitations  which  may  be  regarded  as  based  upon  the 
necessities  of  war,  the  damages  and  destruction  justified  as  incidental  to 
attack  or  defense,  and  in  certain  well-established  cases,  the  liability  to  con- 
fiscation, when  the  belligerent  may  be  regarded  as  authorized  to  exercise 
the  right  of  prize  capture." 

In  Hall's  "Treatise  on  luternational  Laxv"  ^  we  find  that  "the  com- 
mon interests  of  all  nations  and  present  feeling,  warrant  a  confident  hope 
that  the  dying  right  will  never  again  be  put  in  force,  and  that  it  will  soon 
be  wholly  extinguished  by  disuse." 

W' estlake  states  the  rule :  "*  "The  system  of  the  treaties  may  therefore 

which,  by  its  nature,  there  is  no  line  of  binding  decisions.  It  has  grown  up  from 
agreement  and  understanding  between  nations,  sometimes  many  united  in  con- 
ference, sometimes  two  or  more  by  formal  treaty,  sometimes  a  declaration  of 
one  tacitly  accepted  and  recognized  by  the  others,  and  sometimes  simply  by  non- 
user  of  a  given  right  for  a  long  period  of  time.  Sometimes  the  origin  of  the 
rule  may  be  disputed,  yet  its  existence  is  recognized  by  all.  It  is  from  these  many 
sources  in  all  nations  that  the  students  of  international  law  have  drawn  their 
conclusions.  And  the  conclusions  of  an  individual  recognized  as  an  authority  may 
often  be  said  to  determine  the  law.  The  historic  example  is,  of  course,  Grotius. 
Nominally,  his  conclusions  w^ere  drawn  from  the  acts  of  nations  in  their  dealings 
with  each  other.  Actually,  by  a  statement  of  these  dealings  and  his  conclusions 
therefrom,  he  gave  to  most  nations  their  first  consciousness  of  international  law 
and  they  accepted  his  statement  of  its  principles.  Express  judicial  recognition 
of  the  authoritv  of  text  writers  will  be  found  in  The  Paquete  Habana  (1900)  175 
U.  S.  677,  700,'  20  Sup.  Ct.  290. 

*2  Oppenheim.  International  Law   (2d   ed.   1912)    139. 

*  International  Law,  Codified,  and  its  Legal  Sanction  (5th  Italian  ed.  1918, 
E.  M.  Borchard's  translation)    §1611,  p.  590. 

•(6th  ed.  1909)  435.  '2  International  Law  (1904)   42. 
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be  deemed  to  amount  to  a  general  agreement,  on  the  part  of  governments, 
that  modern  international  law  forbids  making  prisoners  the  persons  or  con- 
fiscating the  property  of  enemy  subjects  in  the  territory  at  the  outbreak  of 
war,  or,  saving  the  right  of  expulsion  in  case  of  apprehended  danger  to 
the  state,  refusing  them  the  right  of  continued  residence  during  good  be- 
havior."   Quotations  to  the  same  effect  could  be  multiplied  ad  infinitum.^ 

(b)  Judicial  Declarations. 

The  same  rule  has  for  over  a  century  been  recognized  judicially  both 
in  this  country  and  in  England. 

The  leading  case  in  England  seems  to  be  Ex  parte  Boussmakcr.^ 
There,  alien  enemies  were  allowed  to  enter  claims  as  creditors  in  bank- 
ruptcy, because  upon  a  return  to  peace  the  right  to  prove  the  debt  would 
survive,  since  it  arose  from  a  contract  made  when  the  two  nations  were  at 
peace.  The  Lord  Chancellor,  Erskine,  concluded  that  justice  would  be 
ill  served  if  the  dividend  were  confiscated,  that  the  right  to  recovery  was 
only  suspended,  and  that,  hence,  the  suspended  creditor's  rights  should 
not  be  disregarded  and  the  remaining  creditors  enriched  from  his  mis- 
fortune. 

This  was  a  tacit  recognition  of  the  rule.  In  express  affirmance  of 
the  rule  as  a  principle  of  international  law,  binding  the  subjects  of  bellig- 
erent countries.  Lord  EHenborough  in  1817  rested  a  decision  squarely 
upon  the  "usage  of  nations."  In  Wolff  v.  Oxholm,  ^^  a  British  subject 
sued  a  Danish  citizen  in  the  English  courts  for  a  debt  arising  out  of  a 
transaction  antedating  the  war  between  the  countries.  The  Danish  sub- 
ject defended  on  the  ground  that  the  Danish  government,  during  the 
war,  had  confiscated  the  debts  owing  to  English  subjects  from  Danish 
nationals  and  that  he  had  made  payment  to  the  Danish  government  in 
accordance  with  that  decree.  Lord  Ellenborough  did  not  allow  the  plea. 
But  he  did  not  rest  his  decision  upon  abstract  principles  of  equity  or 
justice,  but  said  expressly  that  the  Danish  act  is  "not  conformable  to  the 
usage  of  nations"  and  is  not  binding  upon  English  courts. 

More  than  a  century  ago,  then,  English  courts  recognized  the  exist- 
ence of  this  principle  and  that  its  authority  was  derived  from  the 
binding  effect  upon  English  courts  of  international  law. 

Coincidentally  the  United  States  Supreme  Court  in  Broimi  v.  United 
States  ^^  enforced  the  doctrine  that  enemy  property  could  not  be  confis- 
cated without  legislative  direction.     Chief  Justice  Marshall  declared  "that 

*  Attention  is  especially  called  to  the  following  additional  authorities:  Alma 
Latifi,  Effects  of  War  on  Property  (1905)  48;  Wheaton,  Elements  of  Inicrnational 
Law  (8th  ed.  1866)  §298,  p.  378;  Bentwich,  The  Law  of  Privai'e  Property  in  War 
(1907)  26;  Lawrence,  Principles  of  International  Law  (3d  ed.  1900)  §196,  p.  350, 
§197,  p.  352;  Alexander  Hamilton,  Camillus  Letters  (1795)  XIX;  7  Moore,  Inter- 
national Law  Digest  (1906)  462,  quoting  Secretary  of  State  Adams  in  1823;  and 
472,  473,  quot'ng  President  Roosevelt's  annual  message,  Dec.  7,   1903. 

•(1800)    13  Ves.  71. 

"  (1817)  6  M.  &  S.  92. 

"  (U.  S.  1814)  8  Cranch.  110,  129. 
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the  power  of  confiscating  enemy  property  is  in  the  legislature,"  but  that 
"It  is  proper  for  the  consideration  of  the  legislature,  not  of  the  executive 
or  judiciary"  and  until  the  legislature  acted  to  disaffirm  a  recognized 
rule,  the  court  would  accept  and  follow  it. 

Only  a  few  years  later  the  force  of  international  law  is  also  recog- 
nized.   In  United  States  v.  Percheman  ^2  the  same  great  jurist  said : 

"It  may  not  be  unworthy  of  remark  that  it  is  very  unusual,  even  in  cases 
of  conquest,  for  the  conqueror  to  do  more  than  to  displace  the  sovereign 
and  assume  dominion  over  the  country.  The  modern  usage  of  nations, 
which  has  become  latt%  would  be  inolated;  that  sense  of  justice  and  of 
right  which  is  acknowledged  and  felt  by  the  whole  civilized  world  would 
be  outraged,  if  private  property  should  be  generally  confiscated,  and 
private  rights  annulled." 

The  question  as  to  tne  confiscation  of  enemy  property  seems  next  to 
have  arisen  in  our  courts  during  the  Civil  War,  under  the  acts  dealing 
with  Confederate  property.  In  United  States  v.  Klein,^^  speaking  of  the 
Act  of  March  12,  1863,  Chief  Justice  Chase  says:  "There  is,  so  far  as  we 
are  aware,  no  similar  legislation  mentioned  in  history."  Despite  the  con- 
fiscatory nature  of  the  act,  the  court  finds,  basing  its  decision  upon  the 
law  of  nations,  that  "the  Government  constituted  itself  the  trustee  for 
those  who  were  .  .  .  entitled"  or  "whom  it  should  thereafter  recog- 
nize as  entitled"  to  the  captured  property  and  that  "the  Government 
recognized  to  the  fullest  extent  the  humane  maxims  of  the  modern  law  of 
nations,  which  exempts  private  property  of  non-combatant  enemies  from 
capture  as  booty  of  war."  Accordingly,  "the  title  to  the  proceeds  of  the 
property  which  came  to  the  possession  of  the  Govemmem  by  "capture  or 
abandonment,  with  the  exceptions  already  noticed,  was  in  no  case  divested 
out  of  the  original  owner."  ^^ 

The  Paquete  Habana,^^  a  case  arising  out  of  the  seizure  of  a  fishing 

"  (U.  S.  1833)  7  Pet.  51,  86,  87. 

"  (U.  S.  1871)  13  Wall.  128.  To  the  same  effect  see  United  States  v.  Padel- 
ford  (U.  S.  1869)  9  Wall.  531. 

"Attention  ought  here  to  be  called  to  another  Civil  War  decision  sometimes 
urged  in  opposition  to  the  rule  above  announced.  This  decision.  Miller  v.  United 
States  (U.  S.  1870)  11  Wall.  268,  is  not  a  precedent  in  conflict  with  others  cited. 
Its  justification  is  that  a  sovereign  seeking  to  subjugate  rebellious  subjects  is  not 
in  the  position  nor  bound  by  the  same  rules  that  govern  the  conduct  of  one  state 
making  war  against  another.  During  a  rebellion  the  state  has  the  double  char- 
acter of  a  belligerent  and  a  sovereign  and  may  enforce  the  rights  of  both.  This 
is  well  settled.  Rose  v.  Himeh  (U.  S.  1808)  4  Cranch  241,  272;  The  Avi\  War- 
wick (U.  S.  1862)  2  Sprague"l213;  Prise  Cases  (U.  S.  1862)  2  Black  635,  673; 
Cheriot  v.  Foussat  (Pa.  1810)  3  Binn.  220,  252;  Dobree  v.  Xapier  (1836)  3  S.ott 
201,  225;  The  Santissinta  Trinidad  (U.  S.  1822)  7  Wheat.  283,  306;  United  States 
V.  Palmer  (U.  S.  1818)  3  Wheat.  610,  635;  Miller  v.  United  Stages  (U.  S.  1879) 
11  Wall.  268,  dissenting  opinion  of  Mr.  Justice  Field.  In  Miller  v.  United  States 
the  quesiicn  of  confiscation  under  the  Captured  and  Abandoned  Property  Acts 
came  before  the  court  not  in  its  international  aspect,  but  purely  upon  the  question 
of  constitutional  power.  It  was  a  controversy  based  on  the  relation  between 
sovereign  and  subject.  The  decision  reached  by  the  majority  of  the  court,  stated 
by  Mr.  Justice  Strong,  is  undoubtedly  correct,  but  the  dissenting  opinion  of  Mr. 
Justice  Field  enunciates  more  correctly  the  principles  upon  which  the  decision 
should  have  been  reached. 

"  (1900)    175  U.  S.  677,  20  Sup.  Ct.  290. 
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vessel  during  the  Spanish  War,  perpetuates  the  international  principle 
against  confiscation  of  enemy  private  property,  and  contains  a  most 
scholarly  review  of  the  origin  of  and  reasons  for  the  rule,  and  of  its 
historical  development. 

When  we  come  to  decisions  arising  out  of  the  present  war,  we  find 
that,  to  the  present  date,  both  the  English  and  American  courts  have 
accepted  the  existence  and  force  of  this  principle.  It  is  not  necessary 
to  discuss  these  cases  at  length,  because  the  real  question  before  us  is  not 
whether  the  courts  will  protect  the  rights  of  an  enemy  alien  under  this 
principle  as  it  is  now  established,  but  whether  Congress  should  disregard 
the  principle  in  its  future  treatment  of  German  property.  In  the  courts, 
however,  the  rights  of  enemy  nationals  have  been  recognized,  and,  so  far 
as  possible  during  a  state  of  war,  enforced  in  many  cases  during  the 
last  few  years.  ^® 

(c)   The  Reason  and  Origin  of  the  Rule. 

That  the  trend  of  opinion  is  to  recognize  such  a  rule  as  one  of  inter- 
national law,  is  indisputable.  The  text  writers,  in  discussing  the  principle, 
have  given  many  reasons  as  its  basis.  They  have  said  variously  that  it 
arises  from  commercial  and  social  movements, ^^  from  the  dependence  of 
the  enemy  citizen  upon  the  public  faith,^^  from  the  notion  that  a  nation 
ought  to  exact  its  damages  from  the  enemy  state  and  not  its  individual 
subjects  ^^  and  from  a  general  agreement  of  the  nations  as  a  matter  of 
polity.2o  Each  of  the  reasons  given  has  no  doubt  had  its  effect,  but  we 
think  that -the  real  basis  for  the  rule  lies  in  the  sense  of  justice,  enforced 
by  enlightened  public  opinion,  as  well  as  by  commercial  and  social  neces- 
sities, and  that  it  is  an  outcome  of  the  steady  growth  of  international  law 
during  the  past  three  centuries. 

To  the  end  of  the  seventeenth  century,  for  instance,  warring  nations 
were  accustomed  to  confiscate  and  use  for  their  own  ends  whatever  hostile 
property  they  could  lay  their  hands  upon,  irrespective  of  its  nature, 
whether  public  or  private,  or  the  place  of  its  acquisition,  in  their  own  coun- 
try at  the  outbreak  of  the  war  or  in  the  hostile  state  during  conquest.  It  is 
said  that  the  first  recognition  of  the  rights  of  private  property  occurred 
in  1713,  at  the  Peace  of  Utrecht,  and  then  it  was  limited  simply  to  im- 
movables confiscated  during  the  war.  The  return  of  property  sanctioned 
by  the  Peace  of  Utrecht  marks,  however,  only  the  beginning  of  the 
present  rule.  For  a  long  time,  it  was  not  universally  recognized  and 
was  applied  only  in  cases  of  special  agreement.  Through  the  era  of  the 
Napoleonic  wars,  the  power  of   confiscation  was   exercised   as   an  un- 

^*  Rodrigues  v.  Speyer  Brothers  [1919]  A.  C.  59;  Porter  v.  Freudenberq 
[1915]  1  K.  B.  857;  Riddell  v.  Fuhrman  (Mass.  1919)  123  N.  E.  237;  The  Kaiser 
Wilhelm  II  (C.  C.  A.  1917)  246  Fed.  786;  Spiegelberg  v.  Garvan  (D.  C.  1919) 
260  Fed.  302. 

"Latifi.  loc.  cit.  "Hall,   loc.  cit.  ''Bentwich,   loc.   cit. 

^'Westlake,  loc.  cit. 
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doubted  right.  But  the  Treaty  of  Vienna  in  1815  marks  the  end  of 
confiscation  upon  land  and  since  that  date  there  is  said  to  be  only  one 
instance  of  such  seizure,  namely  under  an  act  of  the  Confederate  Con- 
gress during  our  Civil  War.^i 

The  rights  of  priyate  property  upon  the  sea  were  not  so  readily 
secured.  It  was  only  when  France  and  England  were  allied  against 
Russia  in  the  Crimean  War  that  the  governments  agreed  to  restrict  the 
rights  of  seizure  of  property  at  sea  which  theretofore  they  had  claimed. 
By  the  Treaty  of  Paris,  March  30,  1856,  and  the  Declaration  of  Paris, 
April  16,  1856,  each  conceded  to  the  other  the  views  most  favorable  to 
private  rights.  They  agreed  that  privateering  should  be  forbidden,  and 
that  neither  neutral  property  under  an  enemy  flag  nor  enemy  property 
under  a  neutral  flag  might  be  seized,  excepting  always  contraband  of  war. 
These  declarations  except  as  regards  privateering  were  entirely  acceptable 
to  the  United  States.  Indeed,  the  United  States  made  a  counter  proposal 
for  the  exemption  from  seizure  at  sea  of  all  private  property  except  in  so 
far  as  it  was  contraband  or  property  involved  in  an  attempt  to  evade  a 
blockade.22 

More  than  half  a  century  ago,  then,  the  United  States  in  its  diplo- 
matic intercourse  with  other  nations  adopted  the  principle  that  private 
enemy  property  at  sea  could  not  be  confiscated.  At  the  Hague  Conference 
in  1899,  the  same  principle  was  urged  by  the  United  States,  but  without 
success  in  securing  its  express  recognition.  Certain  phases  of  this  subject 
were  dealt  with  by  the  Hague  Conference  of  1907,  and  by  the  London 
Naval  Conference  of  1909,  by  which  the  Declaration  of  London  was 
formulated ;  and,  so  far  as  any  definite  conclusions  were  reached  they  were 
in  the  direction  of  securing  greater  protection  for  private  property  at  sea. 

The  influence  of  self-interest  can  easily  be  seen  in  this  development. 
It  will  inevitably  strike  the  student's  mind  that  the  exercise  of  the  right 
of  confiscation  has  varied  inversely  with  the  volume  of  foreign  trade. 
So  long  as  each  nation  was  an  economic  unit  in  itself  (depending  upon 
its  foreign  trade  only  for  luxuries  and  not  for  sustenance)  rulers  found 
it  advantageous  to  reimburse  themselves  for  the  cost  of  war  by  what- 
ever means  their  might  gave  to  them.  But  as  commercial  intercourse  be- 
tween the  nations  developed,  so  that  the  economic  health  of  each  state  de- 
pended upon  its  trade  with  others,  obviously  it  was  to  the  interest  of  the 
sovereign  power  so  to  conduct  itself  during  a  period  of  hostilities  that 
the  resumption  of  trade  and  commerce  at  its  end  would  not  be  too 
much  discouraged.  Equally  apparent  is  it  that,  if  a  private  citizen  were 
liable,  by  venturing  to  another  country  and  there  establishing  himself,  to 
the  loss  of  all  his  property,  he  would  not  willingly  undertake  the  risk. 
Citizens  of  other  countries  whose  presence  is  necessary  to  promote  trade 
would  come  only  if  they  could  come  with  some  feeling  of  security.    Com- 

"  Lawrence,  loc.  cit.  *"  7  Moore,  op.  cit.  563  et  seq. 
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mercial  policy  gave  a  most  effective  impetus  to  the  recognition  of  the 
property  rights  of  enemy  citizens. 

But  down  underneath  the  considerations  of  pohcy  and  material  gain, 
the  true  foundations  of  the  rule  rest  upon  the  sense  of  justice,  equity, 
and  fair  dealing  which  more  and  more  actuate  states  in  their  dealings 
with  each  other  and  with  individual  subjects.  They  are  the  same  founda- 
tions upon  which  the  British  House  of  Lords  rested  a  recent  decision, 
from  which  we  may  well  quote  a  pertinent  phrase.  Deciding  that  the 
Crown  must  pay  compensation  to  a  subject  for  the  use  of  property 
requisitioned  under  the  Defense  of  the  Realm  Consolidation  Act,  1914  ^^ 
(and  thus  disagreeing  with  the  Court  of  Appeal),  they  said  that 

"the  feeling  that  it  was  equitable  that  burdens  borne  for  the  good  of 
the  nation  should  be  distributed  over  the  whole  nation  and  should  not  be 
allowed  to  fall  on  particular  individuals  has  grown  to  be  a  national 
sentiment."  ^^ 

In  a  precisely  similar  way  it  is  now  recognized  that  when  we  go  to  war 
we  war  against  our  opponent  as  a  nation,  against  all  its  citizens,  not  the 
hapless  few  who  become  subject  to  our  arms.  The  civilized  world  pro- 
tested in  amazement  and  horror  against  the  looting  of  Belgian  homes,  the 
seizure  of  French  machinery,  the  virtual  enslavement  of  civilians  in  con- 
quered territory,  and  the  heavy  fines  levied  by  the  German  government 
upon  captured  cities.  If  a  victorious  Germany  had  demanded  from 
Belgium  and  France  an  indemnity  of  equal  value  to  this  property,  the 
world  might  have  protested  at  her  severity,  but  the  right  would  have  been 
recognized,  because  then  the  burden  would  have  been  borne  by  the  nations 
as  a  whole,  and  through  taxation  each  individual  would  have  contributed 
as  he  was  able.  But  under  the  German  system  the  loss  fell,  not  equally 
over  Germany's  foes,  but  overwhelmingly  upon  the  few  luckless  enough 
to  fall  within  her  grasp. 

Thus  stated,  the  property  rights  of  individuals  are  clear  enough. 
Are  not  the  German  citizens  whose  property  was  found  in  this  country  at 
the  outbreak  of  the  war,  and  captured,  in  the  same  position  ?  Is  there  any 
valid  reason  why  they,  comparatively  few  in  number,  should  bear  the  bur- 

"S  Geo.  V,  c.  8. 

^*  Attorney-General  v.  De  Keyse/s  Royal  Hotel,  Limited  [1920]  A.  C.  508, 
553  (italics  ours).  While  the  House  of  Lords  affirmed  the  decision  of  the  Court 
of  Appeal,  in  so  doing  they  stated  a  rule  much  broader  than  the  lower  court  had 
adopted.  In  In  re  a  Petition  of  Right  [1915]  3  K.  B.  649,  the  lower  court  had 
refused  compensation  for  land  taken  to  accommodate  a  fighting  unit,  and  dis- 
tinguished the  instant  case  on  the  ground  that  here  the  government  sought  to 
accommodate  only  an  administrative  force.  The  House  of  Lords  declared  the 
distinction  invalid,  and  that  compensation  was  due  in  both  cases.  An  excellent 
and  exhaustive  review  of  the  entire  subject  of  requisition,  based  on  historical 
studies  preparatory  to  defense  of  the  appeal,  is  found  in  The  Case  of  Requisition, 
(1920),  by  Leslie  Scott,  K.  C.  and  Alfred  Hildesley,  Barrister.  See  Farrer,  The 
Forfeiture  of  Enemy  Private  Pre-war  Property  (1921)  37  Law  Quart.  Rev.,  where 
the  recent  case  of  Ferdinand  Ex-Tsar  of  Bulgaria,  [1921]  1  Ch.  107,  is  com- 
mented upon. 
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den  of  the  entire  German  nation?  If  American  claims  against  Germany 
can  be  otherwise  secured,  it  is  obvious  that  we  ought  to  return  to  the 
cestuis  que  trustent  the  money  now  held  by  the  Alien  Property  Custodian. 

(d)  The  Effect  of  the  Rule. 

The  exemption  of  enemy  private  property  is  supported  thus  both  by 
policy  and  the  demands  of  justice.  The  courts  are  disposed  so  far  as 
they  can  to  recognize  it.  The  obstacle  to  a  complete  judicial  disposition  of 
German  property  now  held  by  us  lies  in  the  fact  that  the  legislature  and 
not  the  judicial  branch  of  our  government  determines  ultimately  what 
rules  of  law  shall  be  enforced  by  the  courts.  There  is  no  domestic  tri- 
bunal empowered  to  override  the  declaration  of  Congress  as  to  what 
principles  shall  be  enforced.  But,  while  Congress  has  the  power  to  violate 
the  principles  of  international  law,  it  will  hardly  be  contended  that  it 
would  be  justified  in  violating  them  and  in  thus  offending  the  public 
opinion  of  the  world  which  they  exemplify. 

In  the  present  instance,  Congress  has  already  acted  to  a  degree 
that  might  forestall  the  courts,  for  in  the  Trading  with  the  enemy  Act 
it  has  declared  that  at  the  end  of  the  war  enemy  claims  "shall  be  settled 
as  Congress  shall  direct,"  ^5  But  this  is  far  from  confiscation,  and  the 
whole  theory  of  the  act  and  the  safeguards  which  it  contains  accord 
with  scrupulous  recognition  of  enemy  national  rights. 

Treatment  of  Enemy  Owned  Property  in  the  United  States 

During  the  War 

The  Trading  with  the  enemy  Act  was  approved  on  October  6,  1917. 
The  purpose  of  the  act  was  to  bring  under  government  supervision  all 
property  owned  by  enemies  or  the  allies  of  enemies,  so  that  it  might  not 
be  employed  in  activities  inimical  to  the  interests  of  the  government  in 
its  prosecution  of  the  war.  The  bulk  of  the  act  is  concerned  with  pro- 
hibiting or  regulating  intercourse  with  the  enemy,  with  the  control  of 
property  here  owned  by  such  enemies,  and  with  the  machinery  created  and 
the  powers  given  in  order  to  secure  these  results.  The  powers  given  and 
the  agency  created  for  this  purpose  need  not  here  be  discussed  in  detail. 
The  provision  in  which  we  are  particularly  interested  appears  in  section 
12  of  the  act.  In  the  fourth  paragraph  of  that  section  it  is  provided  that 
the  Alien  Property  Custodian 

"shall  be  vested  with  all  the  powers  of  a  common-law  trustee  in  respect 
of  all  property,  other  than  money,  which  shall  come  into  his  possession 
.  .  .  and  .  .  .  may  manage  such  property  and  do  any  act  or 
things  in  respect  thereof  or  make  any  disposition  thereof  or  of  any  part 
thereof,  by  sale  or  otherwise,  and  exercise  any  rights  which  may  be  or 
become  appurtenant  thereto  or  to  the  ownership  thereof,  //  and  zi.'hen 
necessary  to  prevent  nKiste  and  protect  such  property  and  to  the  end  that 
interests  of  the  United  States  in  such  property  and  rights  or  of  such 

*(1917)   40  Stat.  411,  U.   S.  Comp.   Stat.    (Supp.   1919)    §3115^ff. 
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person  as  may  ultimately  become  entitled  thereto,  or  to  the  proceeds 
thereof,  may  be  preserved  and  safeguarded." 

It  is  obvious  that  the  intention  of  this  provision  was  to  preserve  the  rights 
of  enemy  nationals,  subject  only  to  the  control  of  the  United  States  so 
far  as  the  same  was  necessary  for  its  own  protection.  The  disposition  of 
the  property  after  the  war  was  expressly  left  undetermined.  In  the 
sixth  paragraph  we  find : 

"After  the  end  of  the  war  any  claim  of  any  enemy  or  of  an  ally  of 
any  enemy  to  any  monev  or  other  property  received  and  held  by  the  alien 
property  custodian  or  cleposited  in  the  United  States  Treasury,  shall  be 
settled  as  Congress  shall  direct." 

In  support  of  the  plain  meaning  of  this  provision  is  the  explanation 
of  its  scope  and  purpose  given  to  the  Senate  committee  considering  the 
bill  by  the  representative  of  the  attorneys  general's  office  who  drafted  the 
act,  and  the  discussion  of  the  act  in  Congress.  It  is  not  possible  even  to 
summarize  the  general  discussion  had  in  Congress  upon  the  bill  before 
its  enactment.  For  this  the  reader  must  be  referred  to  the  Congressional 
Record.  There  are  certain  excerpts  from  the  hearings  and  the  discussions 
so  pertinent,  however,  that  we  cannot  forbear  quoting  them  here. 

The  bill  was  explained  to  the  Senate  committee  considering  it  by 
Charles  Warren,  assistant  attorney  general  of  the  United  States,  who 
had  prepared  it.  It  had  been  drafted  after  an  elaborate  consideration  of 
the  corresponding  act  adopted  by  the  British  Parliament  and  of  the  deci- 
sions rendered  by  the  British  courts  under  that  act.  Existing  authorities 
in  our  own  courts  had  also  been  studied.  Briefs  upon  these  points  had 
been  submitted  by  Mr.  Warren. ^o  Throughout  the  hearings  before  the 
committee,  Mr.  Warren,  in  presenting  the  bill,  made  clear  that  one  of 
the  fundamental  considerations  in  the  framing  of  the  legislation  was  that 
the  property  of  an  enemy  alien  "shall  be  temporarily  conscripted  by 
the  Government     .     .     .     but  we  do  not  permanently  confiscate  it."  ^' 

In  the  report  ^s  on  the  act  submitted  August  15,  1917,  by  the  Com- 
mittee on  Commerce  to  the  Senate,  it  says : 

"It  also  provides  for  the  care  and  administration  of  the  property  and 
property  rights  of  enemies  and  their  allies  in  this  country  pending  the 
war  .  .  .  Under  the  old  rule  warring  nations  did  not  respect  the 
property  rights  of  their  enemies,  but  a  more  enlightened  opinion  pre- 
vails at  the  present  time,  and  it  is  now  thought  to  be  entirely  proper  to 
use  the  property  of  enemies  without  confiscating  it     ...     " 

In  the  discussion  of  the  phraseology  of  the  amendments  relating  to 
the  termination  of  contracts  entered  into  prior  to  the  war  Mr.  Warren 
insisted  that  the  cancellation  of  such  a  contract 

*"  See  Hearings  before  the  Subcommittee  of  the  Committee  on  Commerce, 
U.  S.  Senate,  on  H.  R.  4960  (65th  Congr.  1st  Sess.  July  28,  1917)   170. 

"Ibid.  132. 

^Report  of  the  Committee  on  Commerce,  U.  S.  Senate  (65th  Congr,  1st 
Sess.  1917)   S.  R.  I,  report  No.  111. 
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"is  just  as  much  confiscation  of  the  property  of  the  German  as  if  you 
took  his  goods.  That  is,  if  he  has  a  good,  vaHd  contract  now  for  so 
many  bales  of  cotton  to  be  delivered  in  Charleston  after  the  war,  if  you 
invalidate  the  contract,  you  forfeit  the  German's  property  right.  That  is 
not  in  line  with  the  general  theory  of  the  bill."  ** 

Again : 

"Are  we  going  to  confiscate  the  property  of  that  German  citizen  to  the 
extent  of  allowing  cancellation  of  the  contract?  ,  .  .  But  the  reason 
I  decline  to  concur  in  it  was  that  it  was  an  infringement  on  the  general 
tiieory  of  the  bill,  which  was  absolutely  not  to  confiscate  the  property ; 
and  the  cancellation  of  the  contract,  of  course,  is  a  taking  of  property."  '** 

We  find,  then,  that  the  bill  was  drawn  and  adopted  by  legislators 
who  had  in  mind  the  well  recognized  rule  that  the  property  of  private  indi- 
viduals and  concerns  in  an  enemy  country  should  not,  merely  by  reason 
of  the  existence  of  war,  be  subject  to  confiscation.^^ 

Acting  under  the  provisions  of  this  statute  and  of  the  proclamations 
of  the  President,  A.  Mitchell  Palmer,  as  Alien  Property  Custodian,  pro- 
ceeded to  take  over  and  manage  as  trustee  property  of  enemy  nationals 
and  residents  of  enemy  countries,  which,  by  the  end  of  1919,  had  an  esti- 
mated value  of  seven  hundred  million  dollars  and  was  divided  into  nearly 
thirty-three  thousand  trust  estates. ^2  fhe  Alien  Property  Custodian  early 
discovered,  in  the  administration  of  these  trusts,  that  if  the  property  were 
held  by  him  for  the  enemy  nationals  in  specie,  it  would  result  in  a  great 
accretion  of  wealth  certain  to  inure  to  their  benefit  after  the  war.  A 
large  part  of  this  property  was  represented  by  holdings  in  various  corpo- 
rations actively  engaged  in  war  activities  and  participating  in  the  enor- 
mous profits  resultant  therefrom.  Furthermore,  he  reported  that  a  ma- 
terial part  of  Germany's  industrial  investment  in  this  country  had  been 
made  by  parties  so  closely  associated  with  the  German  government  and 
its  policies  for  trade  expansion  and  control,  that  they  might  be  r^arded 
as  representative  of  the  German  government  rather  than  of  private  in- 
terests. He  therefore  recommended,  in  1918,  that  he  be  given  an  absolute 
power  of  sale  of  all  property  and  interests  held  in  this  country  by  enemies 
or  allies  of  enemies,  as  defined  by  the  act.  The  purpose  of  this  amend- 
ment was  in  no  sense  confiscation.  It  was,  first,  to  demobilize  what  the 
Alien  Property  Custodian  referred  to  as  "Germany's  industrial  army"  and 
to  prevent  a  resumption  of  Germany's  industrial  activity  in  this  country 
immediately  upon  the  cessation  of  the  war.  Secondly,  it  was  to  prevent 
German  participation  in  wealth  created  by  a  war  with  Germany.  But 
although  the  German  owned  property  was  to  be  sold,  the  cash  received 
from  the  sale  was  to  be  invested  in  United  States  Liberty  bonds  and  held 

^ Supra,  footnote  26,  p.  162  (italics  ours). 
*/Hrf.  163. 

*^  As  especially  pertinent,  see   (65th  Congr.  1st  Sess.  1917)   55  Congr.  Record 
4844-5,  4859,  4985. 

**  Supra,  footnote  2,  p.  9. 
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in  trust  by  the  Alien  Property  Custodian  for  the  German  interests.  In 
accordance  with  this  idea,  by  an  amendment  to  the  Trading  with  the 
enemy  Act  adopted  in  March,  1918,  there  was  taken  from  the  fourth 
paragraph  of  section  12  of  the  act  the  words  "if  and  when  necessary  to 
prevent  waste,"  which  therefore  had  Hmited  the  Custodian's  power  of 
sale,  and  this  power  of  sale  and  management  was  broadened  so  that  he 
could  deal  with  the  property  "in  like  manner  as  though  he  were  the  abso- 
lute owner  thereof."  ^^ 

There  was  in  this  amendment  no  change  whatever  hinting  at  con- 
fiscation of  property.  There  was  a  change  in  the  nature  of  the  property 
made  to  further  American  success  in  the  war,  but  the  proceeds  were  to 
accrue  to  the  interests  of  their  original  owners.  This  was  the  under- 
standing of  the  Alien  Property  Custodian  himself  and  was  so  stated  by 
him  to  the  Senate  committee  considering  the  amendment.  ^^ 

As  soon  as  the  Custodian  was  authorized  by  this  amendment  to  sell 
the  property  in  his  hands,  he  proceeded  in  an  aggressive  manner  to  sever 
all  German  connection  with  our  industries.  As  he  himself  says,  he 
"tried  to  make  the  trading-with-the-enemy  act  a  fighting  force  in  the 
war."  35 

The  Alien  Property  Custodian  in  his  report  has  given  an  extended 
discussion  of  Germany's  treatment  of  our  property. •'*^  It  has  recently 
been  reported  that  Germany  now  intends  to  return  the  property  which  she 
seized. ^■'^  Whether  this  is  actuated  by  a  sense  of  justice  or  is  a  diplomatic 
move  to  secure  American  regard  we  need  not  discuss  in  a  legal  periodical. 

In  February,  1919,  Mr.  Palmer  for  the  first  time  hints  at  a  confisca- 
tion of  German  private  property  to  meet  the  claims  of  our  government 
or  our  people  against  enemy  nationals.  In  his  report  he  suggests  ^^  that 
the  liquidation  of  German  property  should  continue  so  that,  upon  the  con- 
clusion of  peace,  the  claims  of  the  two  governments  and  their  nationals 
might  be  set  off  against  the  liquidated  property  in  their  respective  hands, 
leaving  each  government  to  reimburse  its  own  nationals  for  the  property 
liquidated  and  confiscated  by  the  other. 

So  far,  the  United  States  has  indicated  no  intention  of  following  his 
suggestion.    By  the  peace  resolution  ^^  adopted  in  July,  1921,  there  are 

"expressly  reserved  to  the  United  States  of  America  and  its  nationals  any 
and  all  rights,  privileges,  indemnities,  reparations,  or  advantages,  together 
with  the  right  to  enforce  the  same," 

accruing  to  it  or  them  under  the  armistice,  the  treaty,  or  from  participa- 

"  (1918)   40  Stat.  460,  U.  S.  Comp.  Stat.   (Supp.  1919)    §3115^ff. 

**  Hearing  on  Urgent  Deficiency  Appropriation  Bill,  1918,  on  Account  of  War 
Expenses  and  Other  Purposes,  p.  16,  March  7,  1918.  See  also  Report  of  Confidence 
Committee   (65th  Congr.  2d  Sess.  1918)   56  Congr.  Record  3967-71,  4083,  3324. 

'^  Supra,  footnote  2,  p.  15. 

*^Ibid.  chapter  XVII  268-78. 

*' Washington  dispatch  to  The  World   (New  York),  June  24,  1921,  p.  5. 

'^  Supra,  footnote  2,  p.  18. 

^  (67th  Congr.  1st  Sess.  1921)  61  Congr.  Record  3454-55. 
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tion  in  the  war  or  membership  as  one  of  the  allied  and  associated  powers. 
Obviously,  this  provision  is  intended  merely  as  a  blanket  declaration  that, 
by  the  termination  of  the  state  of  war,  the  United  States  intends  to  waive 
none  of  the  rights  accruing  to  it  as  a  victorious  belligerent ;  and  can  mean 
nothing  more. 

Disposition  of  Enemy  Property 

But  now  that  the  negotiation  of  a  treaty  in  some  form  with  the  Ger- 
man government  is  imminent,  Congress  must  determine  what  final  dis- 
position is  to  be  made  of  the  vast  trust  estate  which  we  hold.  *^  Congress 
should  not  forget  that  already  this  matter  has  been  the  subject  of  agree- 
ment between  our  government  and  Prussia,  and  the  liberality  and  human- 
ity of  that  treaty,  for  the  time  when  it  was  adopted,  sets  a  good  example 
for  us  now.  The  Treaty  of  1799  between  the  United  States  and  Prussia 
was  negotiated  by  John  Quincy  Adams  for  the  United  States,  and  revived 
by  Article  XII  of  the  Treaty  of  May  1,  1828.  Article  XXIII  of  the 
original  treaty  provided  that  if  war  arose  between  the  contracting  parties, 
the  merchants  of  either  country  then  residing  in  the  other  should  have 
nine  months  within  which  to  settle  their  affairs  and  depart  freely  with 
all  their  effects,  and  that  the  peaceable  subjects  of  one  state  resident  in 
the  other  should  not  be  molested  in  person  or  property.  Hamilton  ** 
spoke  of  this  treaty  as  a  model  of  liberality  for  the  principles  it  contained 
and  stated  that  it  had  been  the  subject  of  deserved  and  unqualified 
admiration.  Provisions  such  as  these  are  not  abrogated  by  act  of  war.*^ 
And,  indeed,  it  was  expressly  declared  in  Article  XXIV  of  the  treaty  that 
the  treaty  should  not  be  considered  dissolved  on  the  pretext  of  war, 

"but,  on  the  contrary,  that  the  state  of  war  is  precisely  that  for  which 
they  are  provided,  and  during  which  they  are  to  be  as  sacredly  observed  as 
the  most  acknowledged  articles  in  the  law  of  nature  and  nations." 

No  question  is  raised  that  if  by  treaty  Germany  agrees  to  leave  in 
our  hands,  to  satisfy  our  claims,  the  property  of  her  nationals,  there  will 
have  been  no  technical  violation  of  the  international  principle  against  con- 
fiscation. No  state  yet  undertakes  to  go  behind  the  acts  of  another  gov- 
ernment in  dealing  with  the  property  of  its  own  nationals.  We  shall,  in 
that  event,  hold  the  property,  not  by  seizure,  but  by  deed.  But  the  spirit 
of  justice  which  animates  the  rule  will  be  ignored,  and  the  wise  policy 
which  has  furthered  its  grow^th  will  be  sacrificed. 

Our  claims  and  those  of  our  citizens  can  easily  be  secured  in  some 
other  manner,  and  indeed,  if  Germany's  promise  to  return  captured 
American  property  is  fulfilled,  the  majority  of  her  debt  to  us  will  be 
already  paid.    But  to  remit  German  nationals,  at  this  moment,  to  German 

**  This    article   was    written   before   the   signing  of   the   treaty   with    Germany 
recently  ratified  bv  the  Senate. 

*'CamilIus  Letters  (1795)  XXII. 

**  Crandall,    Treaties,   Their  Making  and  Enforcement    (1916)    442. 
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reimbursement,  is  a  mockery.  What  little  they  eventually  receive  in  de- 
preciated currency  will  be  long  delayed.  From  the  owners'  point  of  view, 
the  property  might  as  well  be  confiscated  outright. 

But  the  unwisdom  of  confiscation  from  a  business  point  of  view 
is  equally  certain.  With  its  present  opportunities  for  the  extension  of 
its  commerce  and  the  increase  of  its  investments  abroad,  the  United 
States  should  be  the  most  jealous  guardian  of  whatever  commercial 
rights  are  internationally  recognized  and  most  enthusiastic  in  the  protec- 
tion of  these  rights.  Confiscation  of  German  property  by  those  nations 
not  forced  thereto  to  secure  reparation  must  inevitably  shake  the  con- 
fidence of  the  traders  of  every  nation.  It  would  be  an  admirable  gain 
if  some  method  could  be  devised  by  which  enemy  investments  could  be 
freed  at  the  time  a  nation  goes  to  war,  and  not  left  in  doubt  even  after  its 
conclusion.  The  inevitable  result  of  the  present  system  has  recently  been 
emphasized  by  one  of  our  leading  bankers.    He  says:  *^ 

"A  French  banker  said  to  me :  'Has  it  occurred  to  you  that  in  the  future, 
whenever  we  shall  have  an  acute  international  political  crisis,  we  are 
likely  to  have  a  financial  panic?'  I  asked  him  what  he  meant,  and  he 
said  that  the  policy  adopted  by  some  countries  with  respect  to  the  treat- 
ment of  private  property  was  certain  to  have  that  effect.  'Suppose,*  he 
said,  'as  an  illustration,  that  there  should  arise  a  critical  disagreement 
between  England  and  France ;  the  bankers  of  both  countries  would  at 
once  begin  to  withdraw  their  mutual  balances  and  securities  for  fear  of 
confiscation  in  case  of  war.  That  would  undoubtedly,  in  every  case,  pre- 
cipitate a  panic'  I  believe  our  bankers  ovight  carefully  to  study  this  very 
serious  question.  We  have  nothing  to  gain  and  much  to  lose  by  joining  in 
a  policy  of  disregarding  the  rights  of  private  property.  We  shall  probably, 
in  the  course  of  time,  become  the  largest  owners  of  foreign  securities  and 
properties,  which  would  become  endangered  in  case  we  were  drawn  into 
any  war.  To  me,  however,  it  is  of  greater  interest  that  nothing  be  done 
that  might  stand  in  the  way  of  making  the  United  States  the  gold-reserve 
country  of  the  world.  Bank  balances  here  and  bills  on  the  United  States 
ought  to  become  the  favorite  reserve  investment  for  all  the  world,  and 
in  order  to  become  that,  there  must  not  be  any  vestige  of  a  doubt  as  to 
their  safety  in  times  of  peace  as  well  as  of  war.  It  may  be  interesting  to 
note  that  the  Transvaal  Parliament  has  decided  to  indemnify  enemy  own- 
ers of  confiscated  property  by  oiifering  them  the  equivalent  in  Transvaal 
bonds,  so  that  there  is  an  important  precedent  that  we  might  follow.  Let 
us  bear  in  mind  that  from  the  small  seeds  of  thoughtless  blunders  have 
grown  the  big  catastrophes  that  have  shaken  the  world." 

Considerations  of  commercial  policy  are  sufficient  to  justify  the  re- 
turn of  enemy  owned  property.  But  over  and  above  these  we  believe  that 
there  will  appeal  to  our  nation  the  demand  for  a  "square  dea>l" — that 
what  punishment  we  impose  will  be  upon  all  Germany  and  not  a  luck- 
less part. 

And  to  the  legal  mind  the  advancement  of  international  law  will 

**  Paul    M.    Warburg,    Europe    at    the    Crossroads    (Dec.    1920)     35    Political 
Science  Quarterly  No.  4,  p.  601,  619. 
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make  no  slight  appeal.    Addressing  the  Institute  of  Politics  at  Williams- 
town,  on  August  12,  1921,  Viscount  Bryce  said :  ** 

"International  law  is  a  part  of  the  machinery  which  exists  for  keep- 
ing the  peace  of  the  world,  since  it  embodies  principles  by  which  States 
have  agreed  to  be  guided  and  which  since  they  are  of  general  application 
all  may  without  loss  of  dignity  submit  to.  A  rule  supported  by  public 
opinion  and  the  breach  of  which  exposes  the  offender  to  a  legal  or  prac- 
tical outlawry  may  be  strong  enough  to  have  the  force  of  the  law. 

"If  we  turn  over  the  leaves  of  a  treatise  on  the  subject  of  inter- 
national law  we  find  that  most  of  the  positive  doctrines  laid  down  are 
concerned  with  war,  because  it  is  in  war  or  in  connection  with  war  that 
most  of  the  questions  arise  which  it  deals  with.  This  was  to  be  ex- 
pected, for  war  is  the  evil  w^hich  international  law  is  meant  to  cure  or 
mitigate  or  if  possible  avert. 

"Unfortunately  the  rules  for  the  conduct  of  war  are  just  those 
which  are  most  liable  to  be  disregarded  when  war  comes,  because  a  bel- 
ligerent State  is  tempted  to  resort  to  every  measure  which  promises 
success,  the  prospect  of  immediate  gains  to  its  own  arms  overriding 
either  moral  considerations  or  the  faith  due  to  treaties  or  the  fear  of 

the  public  opinion  of  the  world." 

♦         *         *         ♦         * 

"The  idea  of  law,  that  is,  of  a  means  of  preserving  order  and  pro- 
tecting the  weak  by  justice  to  the  exclusion  of  violence,  has  been  the 
greatest  influence  making  for  the  proper  security  of  every  community. 
It  has  now  to  do  the  like  work  for  the  commonwealth  of  all  mankind, 
forming  and  educating  a  public  opinion  of  the  world  which  will  impose 
a  check  upon  the  violent  or  aggressive  propensities  of  any  one  State. 
The  idea  of  such  a  public  opinion  has  lacked  body  and  substance.  Such 
substance,  such  a  concrete  form  it  may  find  in  international  law.  Opinion 
may  anchor  itself  to  law,  law  may  instruct  and  steady  opinion.  The  task 
that  now  lies  before  us  is  to  see  whether  and  how  the  judgment  passed 
by  law  and  supported  by  opinion  can  be  made  to  be  enforced  between 
the  nations." 

Among  other  ways,  it  may  be  enforced  by  the  example  of  the  United 
States,  and  by  their  insistence  that  even  in  the  passion  of  warfare,  the 
rules  agreed  upon  in  concord  shall  be  observed. 

Julius  Henry  Cohen 
New  York  City 

"Dispatch  to  New  York  Herald,  Aug.  13,  1921. 
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IN  NEW  YORK^ 

The  purpose  of  this  article  is  to  analyze,  not  criticize,  the  views 
of  the  courts  of  this  state  on  title  to  land  under  navigable  waters.  Any 
criticism  of  the  decisions  will  come  from  the  courts  themselves.  Un- 
doubtedly there  are  apparent  conflicts  in  the  decisions;  and,  as  was  said 
by  one  of  the  judges  of  the  Court  of  Appeals,  they  are  "contradictory 
and  unsatisfactory."  ^  But  in  a  later  instance,  one  of  the  judges  of  the 
same  Court  took  a  more  charitable  and,  at  the  same  time,  a  more  com- 
prehensive view  of  the  situation,  in  discussing  the  decisions  on  another 
point,  that  is,  the  power  of  the  legislature  either  directly  or  through  the 
commissioners  of  the  land  office,  to  make  grants  of  such  lands.    He  said : 

"It  would,  no  doubt,  be  difficult  to  reconcile  all  the  numerous  expres- 
sions of  opinion  to  be  found  in  the  decisions  on  this  question.  In  many 
of  them  general  language  is  used  which  would  seem  to  sanction  the  doc- 
trine of  absolute  ownership  and  the  unrestrained  power  of  disposition 
by  the  sovereign,  but  this  language  must  be  read  and  understood  with 
reference  to  the  special  facts  of  each  case,  and  when  thus  read  and 
interpreted,  much  of  the  apparent  conflict  disappears."  ^ 

And  yet,  it  was  the  same  court  which,  in  1883  by  Earl,  /.,  said :  ^ 

"The  legislature  of  this  State,  except  as  restrained  by  constitutional 
inhibitions,  could  authorize  a  boom  to  be  placed  for  private  use  across 
the  Hudson  River,  or  grant  its  exclusive  use  to  individuals,  and  it  could 
grant  in  fee  any  of  the  inland  navigable  lakes  wholly  within  this  State,. 
and  its  grants,  thus  made,  would  be  irrevocable." 

Possibly  the  learned  justice  writing  that  opinion  was  of  that  school 
which,  once  upon  a  time,  supposed  that  the  power  and  jurisdiction  over 
navigable  rivers  wholly  within  the  limits  of  a  state,  was  supreme  and 
unrestrained  save  by  the  legislative  will  or  caprice;  but  this  view,  if  it 
ever  had  the  shadow  of  precedent  to  sustain  it,  has  long  since  been  set 
aside. 

The  navigable  waters  of  a  state  are  owned  by  the  whole  people  of 
the  nation.  The  right  to  freely  navigate  them  belongs  to  all  the  people. 
It  is  a  natural  and  primary  right  not  granted  by  any  law  or  derived  from 
constitutional  authority  and  is  inalienable.  Neither  the  state  nor  the 
federal  government  can  do  anything  to  destroy  this  right.  This  has 
been  so  frequently  asserted  by  our  own  courts  as  not  to  be  a  matter 
even   of   controversy;  and   the  same  doctrine  has  been   frequently   de- 

*  Copyright,   1921,  by  Joseph  B.   Thompson. 

^"  Davis,  /.,  in  People,  ex  rel.  Loomis  v.  Canal  Appraisers   (1865)    ZZ  N.  Y.. 
461,  499. 

'O'Brien,  /.,  in  Coxe  v.  State  (1895)   144  N.  Y.  396,  406,  39  N.  E.  400. 
'Langdon  v.  The  Mayor   (1883)   93  N.  Y.   129,   156. 
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clared  by  the  Supreme  Court  of  the  United  States.  One  of  the  more 
recent  cases  illustrating  that  doctrine  is  the  case  of  United  States  v.  Rio 
Grande  Irrigation  Company.*  That  was  a  case  where  it  appeared  that, 
with  the  express  sanction  of  an  act  of  Congress,  the  defendant  had  been 
for  some  time  taking  water  from  the  upper  reaches  of  the  Rio  Grande 
River,  where  it  was  not  navigable,  for  purposes  of  irrigation.  It  de- 
veloped that  so  much  water  was  used  that  it  seriously  interfered  with 
the  use  of  the  river  for  purposes  of  navigation,  lower  down,  where  it 
has  always  been  navigable.  Notwithstanding  the  legislative  sanction 
under  which  the  company  was  acting,  the  court  held  that  such  use  was 
prohibited  by  the  right,  existing  in  favor  of  the  nation  as  a  whole,  to 
have  the  use  of  the  river  for  purposes  of  navigation  forever  conserved 
and  protected.     The  court  said: 

"On  the  other  hand,  if  the  State  of  New  York  should,  even  at  a  place 
above  the  limits  of  navigability,  by  appropriation  for  any  domestic  pur- 
poses, diminish  the  volume  of  waters,  which,  flowing  into  the  Hudson, 
make  it  a  navigable  stream,  to  such  an  extent  as  to  destroy  its  navigability, 
undoubtedly  the  jurisdiction  of  the  National  Government  would  arise 
and  its  power  to  restrain  such  an  appropriation  is  unquestioned." 

The  judicial  history  of  this  state  shows  at  an  early  stage,  the  fate 
of  an  attempt  by  the  legislature  to  give  to  a  steamboat  company  monopo- 
listic and  exclusive  rights  in  the  Hudson.  It  was  declared  that  this 
could  not  be  done ;  and  yet,  that  is  precisely  what  the  opinion  of  the 
court  in  the  Langdon  case,  says  can  be  done.  There  would  be  little 
reason  to  speculate  on  the  fate  of  an  act  of  the  legislature  which  should 
grant  the  exclusive  right  to  build  and  maintain  a  boom  across  the  Hudson 
above  Yonkers,  and  thus  close  that  great  highway  of  commerce  to  all 
navigation.  The  same  court  which  decided  the  Langdon  case  would 
doubtless  be  in  haste  to  declare  such  an  act  void.  And  yet,  neither  the 
federal  nor  state  constitution  contains  any  express  prohibition  against 
such  an  act.    It  is  nevertheless  prohibited. 

The  Court  of  Appeals,  speaking  by  Judge  Vann,  in  Sage  v.  The 
Mayor,^  held  that  all  grants  of  lands  under  navigable  waters  contain,  by 
implication,  whether  so  stated  therein  or  not,  a  condition  that  they  are 
subject  to  the  permanent  right  to  promote  commerce  and  navigation. 
That  there  should  ever  have  been  any  doubt  as  to  this  latter  proposition 
is  surprising.  It  may  be  said  of  the  expression  quoted  from  the  Langdon 
case  that  what  was  there  said  was  purely  obiter,  the  only  question  in  that 
case  being  as  to  the  right  of  a  grantee  from  the  city  of  New  York 
which  held  the  submerged  lands  under  the  Dongan  and  Montgomerie 
charters,  confirmed  by  the  constitution  and  statutes,  to  access  over  the 
navigable  waters  adjacent  to  lands  granted  to  him. 

Many  decisions  of  our  courts  have  been  made  bearing  on  the  ques- 

*  (1899)    174  U.  S.  690,  709,   19  Sup.  Ct.  770. 

•  (1897)    154  N.  Y.  61,  79-80,  47  N.  E.  1096. 
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tion  of  riparian  rights  in  and  over  navigable  waters ;  some  of  them 
indicate  a  degree  of  research  and  industry  ahnost  marvellous  in  its  range. 
And  yet  in  spite  of  all  this,  and  in  spite  of  the  admittedly  high  character 
and  great  learning  and  ability  of  the  courts  considering  the  questions, 
courts  which  stand  on  a  par,  at  least,  with  the  highest  court  in  the  nation, 
the  subject,  as  a  whole,  is  in  its  infancy ;  and  with  the  great  and  constant 
development  of  the  commercial  resources  of  the  state  and  nation  which 
is  going  on,  new  situations  arise  requiring  the  application  of  old  principles 
in  new  and  constantly  varying  ways.  The  state  of  the  law  on  this 
subject  bears  the  same  relation  to  what  will  be  its  final  adjustment  as 
the  commercial  development  of  the  port  of  London  in  the  time  of  the 
Stuarts  bears  to  its  present  state. 

The  constitution  of  New  York  of  1777,  provided  that 

"such  parts  of  the  common  law  of  England,  and  of  the  statute  law  of 
England  and  Great  Britain,  and  of  the  acts  of  the  legislature  of  the 
colony  of  New  York,  as  together  did  form  the  law  of  said  colony  on  the 
19th  day  of  April,  in  the  year  of  our  Lord  One  Thousand  Seven  Hun- 
dred and  Seventy-five,  shall  be  and  continue  the  law  of  this  State,  subject 
to  such  alterations  and  provisions  as  the  legislature  of  the  State  shall, 
from  time  to  time,  make  concerning  the  same." 

This  provision  with  certain  verbal  changes,  was  incorporated  in  later 
constitutions. 

There  was  nothing  in  the  statutory  law  of  "England  and  Great 
Britain"  or  in  the  legislative  acts  of  the  colony  controlling  the  question. 
Therefore,  we  shall  need  to  deal  only  with  the  common  law  on  this  point 
as  it  existed  as  the  time  mentioned. 

The  power  to  change  the  rule  is  by  this  provision  of  the  constitution 
vested  solely  in  the  legislature;  and  this  the  courts  have  recognized. 
Judge  Woodward,  in  his  concurring  opinion,  in  Gibson  v.  Casein  Mfg. 
Co.,^  after  referring  to  this  provision  said : 

"And  this,  I  take  it,  precludes  the  right  of  the  courts  to  alter  the  common 
law."  "^ 

The  prohibition  of  the  power  of  the  courts  in  this  regard  being,  as  it  is, 

•  (1913)  157  App.  Div.  46,  49,  141  N.  Y.  Supp.  887. 

'See  also  the  case  of  IVaters  v.  Gerard  (1907)  189  N.  Y.  302,  82  N.  E.  143, 
in  which  the  same  limitation  on  the  power  of  the  courts  was  recognized,  in 
passing  on  the  question  as  to  the  rule  of  the  common  law  at  the  date  mentioned 
bearing  on  the  right  of  inn-keepers  to  a  lien  on  goods  of  third  parties  brought 
to  the  inn  by  a  guest:  "In  no  one  of  the  cases  reported  since  1775  either  in  this 
state  or  England  where  an  alleged  lien  by  an  innkeeper  against  the  goods  of  a 
third  person  has  been  sustained,  has  it  been  suggested  that  the  court  was  thereby 
extending  the  common  law  rule  as  it  existed  in  England  prior  to  1775.  In  each 
case  the  lien  is  sustained  upon  the  common  law  as  it  existed  at  the  time  the 
decision  was  made  which  rule  could  not  then  have  existed  except  by  reason  of  a 
custom  which  had  continued  for  such  a  period  of  time  that  the  memory  of  man 
runneth  not  to  the  contrary.  The  statutory  rule  adopted  by  this  state  in  1897 
does  not,  in  our  judgment,  extend  the  rule  so  far  as  it  relates  to  the  property  of 
third  persons  in  the  lawful  possession  of  a  guest  beyond  the  rule  of  the  common 
law  as  it  existed  prior  to  1775." 


TITLE  TO  LAND  UNDER  NAVIGABLE  WATERS      683 

,  absolute,  will  apply  equally  to  that  tendency   sometimes   unfortunately 
indulged  in,  to  legislate  judicially.     So  if  in  any  case  it  be  found  that 
the  courts  either  erroneously  or  by  design  have  attempted  to  declare  a 
rule  to  have  been  a  principle  of  the  common  law  existing  at  the  time 
,  stated  in  the  constitutional  provision,  when  in  fact  such  principle  or  so- 
'■  called  principle  did  not  exist,  then  we  must  reject  the  decision  as  un- 
sound and  not  binding.     It  is  in  direct  conflict  with  the  constitution. 
;  The  question  resolves  itself  thus  into  an  inquiry  as  to  what  was 

'  the  common  law  of  England,  on  the  19th  of  April,  1775,  on  the  subject 
I  under  consideration.  This  may  be  examined  in  its  relation  to  then 
i  existing  conditions  in  the  colony  of  New  York  in  four  ways :  the  rule 
?  as  applicable  to  waters  navigable  in  fact  affected  by  the  ebb  and  flow 
I  of  the  tide ;  the  rule  as  applicable  to  fresh  water  streams  not  affected 
»  by  the  tide  but  navigable  in  fact ;  the  rule  as  applicable  to  fresh  water 
'  lakes  also  navigable  in  fact ;  and  the  rule  as  applicable  to  tidal  waters 
)  not  in  fact  navigable. 

I  The  general  notion  is  that  the  title  to  all  lands  under  the  navigable 

I  tidal  waters  of  the  state  passed  at  the  time  of  the  Revolution  from  the 
English  Crown  to  the  people  of  the  state  as  the  successor  of  the  Crown, 
and  the  first  declaration  of  the   New  York  legislature  on   the  subject, 
I  undertook  to   include   lands   under   the   waters   of   navigable   rivers   by 
giving  the  commissioners  of  the  land  office  the  power  to  make  grants 
tliereof   to  proprietors  of   the  adjacent  uplands   for  the  promotion   of 
commerce  of  the  state;  grants  to  persons  other  than  such  proprietors 
[  to  be  void.     Manifestly  the  assumption  by  the  legislature  of  the  propo- 
'.  sition  that  title  to  such  lands  was  vested  in  the  people  was  without  war- 
I  rant  if  on  or  before  the  19th  day  of  April,  1775,  by  fixed  principles  of 
the  common   law,   the   title   thereto   had   not   then   been   vested   in  the 
i  English  Crown ;  for  a  mere  legislative  declaration,  not  sustained  by  the 
;  fact,  would  be  nugatory- .     Subsequent  legislation  has  extended  the  os- 
I  tensible  power  of  the  commissioners  of  the  land  office  so  as  to  include, 
with  some  possible  exceptions,  all   lands   under  all  the  waters   of   the 
state  navigable  in  fact,  regardless  of  the  ebb  and  flow  of  the  tide.     More- 
over, commissioners  have  been  in  the  habit  of  treating  such  lands  as 
belonging  to  the  state,  in  fee,  and  of  disposing  of  them,  for  a  sound 
price  to  the  adjacent  riparian  owner.     The  power  to  make  grants  for 
purposes  other  than  the  promotion  of  commerce,  that  is,  for  beneficial 
enjoyment  of  the  upland  owner  and  for  agriculture,  was  given  by  the 
act  of  1850. 

The  courts  have  declared  more  than  once  that  by  the  common  law 
of  England  the  title  to  these  lands  had  been  vested  in  the  English  Crown, 
and  had  passed  to  the  people  at  the  time  of  the  Revolution.  These 
declarations,  however,  were  based  on  the  dictum  of  Lord  Hale,  in  his 
De  Jure  Maris,  and  not  on  any  decision  of  the  English  courts.     The 


684  COLUMBIA  LAW  REVIEW 

question  then  is,  on  what  authority  did  the  declaration  of  Lord  Hale 
rest;  for  if  not  sustained  by  decisions  well  recognized  and  followed,  it 
manifestly  is  not  entitled  to  be  regarded  as  the  law.  The  reverence 
which  our  courts,  especially  in  earlier  times,  had  for  Lord  Hale  was  per- 
haps natural  enough.  In  those  days  our  judges  did  not  have  access, 
generally  at  least,  to  the  English  reports  and  were  not,  therefore,  in  a 
position  to  verify  the  statement  of  a  text-writer.  Lord  Hale  had  a  great 
reputation,  and  that  reputation  happily  still  survives,  but  he  might  still 
have  erred  in  some  instances.  That  he  did  err  in  more  than  one  respect 
is  shown  by  the  learned  author  of  Gould  on  Waters;  and  we  do  not 
now  accept  the  view  of  William  Wirt,  that 

"With  a  mind  beaming  the  effulgence  of  noonday,  he  sat  on  the  bench 
like  a  descending  god !"  * 

At  the  present  time,  it  is  well  understood  that  the  only  authority  which 
Lord  Hale  had  for  the  statement  was  the  case  of  Attorney  General  v. 
Philpott.^  That  being  so,  it  will  be  interesting  to  see  if  the  decision 
in  that  case  justified  the  statement  referred  to.  That  it  did  not  is  ob- 
vious to  any  careful  student  of  the  times  of  the  Stuarts. 

There  is  another  case,  that  of  the  Prior  Tynemouth  ^^  occurring 
in  the  time  of  Edward  I,  about  1292,  also  referred  to  by  Lord  Hale; 
but  it  is  reasonably  clear  from  what  we  know  of  that  case,  that  the 
information  proceeded  on  the  right  of  the  King  as  affecting  the  port, 
that  is,  the  right  to  control  the  waters  and  the  lands  thereunder  for  pur- 
poses of  commerce  and  navigation.  The  jury  found  that  the  title  to  the 
land  (between  high  and  low  water  mark,  which  was  as  far  as  the  issue 
went  on  that  point)  rested  with  the  Prior.  Impliedly,  at  least,  its  find- 
ing was  adverse  to  any  contention  which  the  Crown  might  have  made 
of  title,  as  proprietor,  as  distinguished  from  the  right  to  control  com- 
merce and  navigation  in  public  waters  where  the  tide  ebbed  and  flowed. 
Lord  Hale  ^^  does  not  cite  this  case  as  sustaining  the  contention  of  title 
in  the  Crown  to  such  lands,  for  he  says  that  "judgment  was  given  against 
the  Prior,  but  not  in  express  terms  for  the  soil,  but  implicitly" ;  and  in 
draft  of  his  treatise,  he  says  that  "I  do  not  remember  that  any  judgment 
as  to  that  particular  is  given  against  the  Prior,"  that  is,  regarding  title 
to  the  soil  under  water.  In  fact,  it  appears  that  it  was  unnecessary  in 
that  case  for  the  court  to  so  decide;  and  the  Crown  in  that  day,  unlike 
in  the  time  of  the  Stuarts,  was  not  seeking  to  enhance  the  private  purse 
of  the  sovereign  by  reaching  forth  for  revenue  from  such  sources. 

Before  considering  the  Philpott  case,  it  will  be  of  interest  to  note 
that  prior  to  the  time  of  Queen  Elizabeth,  the  decisions  contain  nothing 

•Note  to  Ex  parte  Jennings  (N.  Y.  1826)  6  Cowen  536. 
•4  Kay  &  J.  295  n. 

"  (1292)  Coram  Rege,  20  Edw.  1,  roll.  58. 

"  (1667)   De  Jure  Maris,  c.  4,  reprinted  in  Moore,  History  of  the  Foreshore 
(3d  ed.  1888). 
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tending  to  show  that  the  Crown  claimed,  by  prerogative,  title  to  such 

lands.     It  was  during  her  reign  that  the  pamphlet  of  Thomas  Digges 

appeared,  evidently  inspired  by  royal  will  and  written  for  court  favors 

promised  or  anticipated,  for  there  is  no  pretense  by  the  writer  that  his 

'    position  is  based  on  decided  cases.     In  fact,  as  the  records  show,*2  Mr. 

!    Digges  was  defeated  in  his  contention  in  every  instance  reported,  and 

'    the  fee  in  the  soil  was  held  to  be  in  the  lord  of  the  manor  in  each  case 

i    when   that   question   was   decided.     The   first   reported    proceeding   by 

I    Digges  ^3  was  based  on  a  grant  from  the  Queen  to  him  for  lands  below 

high  water  mark  at  Heythe,  he  having  sued  the  lord  of  the  manor  there- 

•  for.     The  latter  resisted  and  the  case  was  dismissed,  after  a  plea  had 

•  been  interposed  by  the  defendants.     During  the  reign  of  James  I,  that 

•  ruler  frequently  undertook  to  assert  his  prerogative  right,  but  always 

•  without  success,  and  it  remained  for  his  successor,  the  unfortunate 
I  Charles  I,  again  to  bring  the  issue  forward  in  the  hope  of  replenishing 
i,  the  always  needy  privy  purse.  Thus  the  matter  once  more  came  to  the 
;  attention  of  the  court.  A  case  was  brought  in  1628,  by  the  attorney 
;i  general  against  one  Riggs,  in  which,  so  far  as  we  are  able  to  discover, 
i,  judgment  went  for  the  defendants ;  at  any  rate,  it  was  not  favorable  to 
I  the  Crown.  In  1631,  the  case  of  Atty.  Gen'l  ex  rel.  Wandesford  v. 
I   Stephens,^*  arose  and  was  decided  against  the  Crown. 

:  We  come  now  to  what  later  became  known  as  the  Philpott  case. 

f  This  first  arose  in  1628,  on  an  information  filed  by  the  attorney  general 

^  on  the  relation  of  the  Earl  of  Carlisle  against  Brampton  and  one  Stepkin 

\  for  part  of  the  Hermitage  Wharf  at  Wapping.     This  case  is  interesting, 

j^  not  for  the  result,  for  it  appears  to  have  been  dropped  before  judgment, 

|t  but  for  the  sidelight  which  it  throws  on  the  way  in  which  the  later 

ij  {Philpott)   case  was  managed.     The  Earl  of  Carlisle's  agents,  writing 

't  to  him  in  November  20,  1628,  after  stating  that  in  this  matter  they  find 

I  strong  opposition,  say  that  they  hope  it  will 

\ 

f  "go  very  successively  on,  and  the  rather  when  some  of  the  Barrons  have 

\  receaved  directions  from  the  Kinge  to  take  it  into  their  better  care  by 

I  way  of  furtherance,  which  his  Majestie  by  good  meanes  will  be  forth- 

i  with  solicited  to  doe."  ^^ 

t 

I  Evidently  Charles  was  trj-ing  out  his  power  on  his  judges ;  a  power 

%  in  the  exercise  of  which  he  seemed  to  be  more  successful  at  a  later  stage, 

I  after  his  courts  had  been  reorganized  to  suit  his  purposes. 
\  The  King  had  granted  to  the  Earl  of  Carlisle  certain  lands,  con- 

f'  stituting  a  part  of  the  foreshore  at  Wapping.     It  was  found  that  certain 

I  "  Notably  5'iV  John   Constable's  Case,  Anderson  p.  86,   and  Sir  Henry   Con- 

stable's Case   (1601)   5  Co.  Rep.  106a,  although  there  are  others. 

"Hx  Q.  R.  Memda.  (1572)  M.,  14  Eliz.  346:  an  account  of  the  proceedings 
is  found  in  Moore,  op.  cit.  215. 

"  Exch.  B.  &  A.,  Southton,  Chas.  I,  42,  and  Exch.  Decrees,  E.,  17  Chas.  II,  f. 
63  and  137. 

"State  Papers,  dom.   Car.   I,  cxxi,  21. 
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houses  and  wharves  had  been  built  by  different  persons  outside  the  old 
or  Thames  wall,  on  the  river,  within  the  limits  of  the  grant  to  Carlisle ; 
in  1629  a  new  information  was  filed  against  Philpott  and  other  tenants 
of  the  owners  of  these  houses,  alleging  that  the  lands  belonged  to  the 
Earl  as  grantee  of  the  King  in  the  exercise  of  the  King's  prerogative. 
The  attorney  general  was  careful  not  to  submit  the  case  to  a  trial  at  law. 
The  case  appears  to  have  been  heard  at  Trinity  Term,  1629,  and  also  at 
Michaelmas,  1631,  when  Walter,  Chief  Baron,  a  great  and  courageous 
judge,  presided.     His  judgment  was  against  the  Crown,  for  he  says 

"That  prima  facie  and  of  common  right  those  who  have  land  adjoining 
to  the  said  river,  or  any  river  which  ebbs  and  flows,  shall  have  all  the 
land  to  low  water  mark,  and  it  shall  be  intended  to  belong  to  those  who 
have  the  land  upon  each  side."  ^^ 

But  this  did  not  suit  the  King,  and  an  order  was  made  prohibiting 
Chief  Baron  Walter  from  sitting  further  in  the  case.  Later,  about  1631, 
after  the  death  of  Walter,  the  court  having  been  reorganized  with  Daven- 
port as  Chief  Baron,  and  Dedham,  Trevor  and  Weston,  Barons,  the 
case  came  up  and  it  was  decreed  that  the  tenants  be  removed.  Even 
then,  however,  Chief  Baron  Davenport  said : 

"he  would  not  take  away  the  freehold  of  any  man  upon  a  certificate,"  ^"^ 

thus  despite  the  powerful  pressure  of  the  Crown,  showing  that  he  still 
had  some  respect  for  the  rights  of  Englishmen.  The  decree  indicates 
that  the  court  was  not  even  then  agreed  on  the  question  of  the  prima 
facie  right  of  the  Crown.  A  commission  issued  under  this  decree  and 
was  served  on  the  tenants.  They  refused  possession  and  an  injunction 
issued  to  remove  them.  This  was  served  as  to  some  and  they  in  time 
attorned  to  the  Crown ;  as  to  others,  it  was  never  served.  The  suit 
dragged  along  until  1640,  when  the  revolution  intervened  and  it  was 
finally  dropped.  Meanwhile  the  owners  of  the  property  had  sued  the 
tenants  (after  their  coercive  attornment  to  the  King)  for  the  rent,  not 
only  in  the  Common  Pleas  but  also  in  the  Exchequer  of  Pleas.  They 
were  successful  and  the  poor  tenants,  deserted  by  the  King,  were  thrown 
out  penniless  and  helpless,  their  appeals  for  relief  availing  them  naught. 
The  petition  to  the  King  by  his  grantee,  Carlisle,  states  among  other 
things,  even  after  the  so-called  decree  in  their  favor,  that 

"your  Majesty's  title  is  not  likely  to  prevail"  owing  to  the  common  outcry, 
"and  the  rather  because  the  Barons  of  your  Majesty's  Court  of  Ex- 
chequer have  of  late  appeared  very  doubtful  in  their  opinions,  whether 
to  determine  for  or  against  your  Majesty  in  the  question  of  the  marshes, 
which  your  petitioners  do  conceive  to  proceed  for  want  of  the  patronage 
of  some  special  person  of  your  Majesty's  most  honorable  Privy  Council 

"Hargrave,  M.  S.  No.  30,  f.  266. 
"Ibid. 
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to  countenance  the  said  matter;  and  doe  suppose  and  hope  that  the 
doubtes  of  the  Barons  might  be  removed."  ^^ 

There  was  still  some  hesitancy,  even  with  the  successful  litigants,  in 
regard  to  the  expediency  of  a  judgment  which  took  away  a  man's  prop- 
erty without  right.  The  drama  of  the  life  of  Charles  unfolded;  the 
Grand  Remonstrance,  in  its  26th  Article,  evidently  referred  to  the  Philpott 
and  other  kindred  cases,  when  it  charged  the  King  with 

"the  taking  away  of  men's  rights  under  colour  of  the  King's  title  to 
land  between  high  and  low  water  marks." 

The  Philpott  case  has  never  been  recognized  as  the  law  in  England. 
It  was  once  referred  to,  in  1671,  in  the  case  of  Whitaker  v.  Wise,^^  but 
merely  to  say  that  it  was  there  suggested,  contrary  to  the  decision  in 
Sir  Henry  Constable's  Case,  that  the  foreshore  is  in  the  Crown  only. 

It  is  without  any  desire  or  intention  of  detracting  from  the  just 
fame  and  reputation  of  Lord  Hale  that  attention  is  called  to  the  fact 
that  his  writing,  now  commonly  known  as  De  Jure  Maris,  was  possibly 
the  subject  of  more  discussion  and  controversy  than  any  other  book  ever 
written  on  a  legal  subject ;  that  many  of  the  ablest  students  of  the  com- 
mon law  in  England  have  differed  from  some  of  his  statements  on 
fundamental  questions;  that  for  a  long  time  it  was  even  doubted  that 
the  work  was  written  by  him  at  all,  the  belief  being  held  that  some  one 
had  taken  his  name  for  the  sake  of  the  reputation  it  would  give  to  an 
otherwise  unknown  writer.  This  latter  belief  time  has  disproved,  and 
it  has  been  demonstrated  with  reasonable  certainty  that  the  work  is 
really  that  of  Lord  Hale.  It  still  is  true,  however,  that  the  mere  state- 
ment of  a  writer,  no  matter  how  prominent,  that  the  common  law  is 
thus  or  so,  without  giving  authority  for  the  statement,  should  be  re- 
garded with  caution,  and  carefully  considered  before  being  accepted 
as  the  fact. 

One  of  the  most  learned  of  common  law  students,  and  the  author 
of  a  history  of  the  common  law  which  is  a  classic,  Frederic  William 
Maitland,  in  tracing  the  origin  of  the  doctrine  of  the  jus  privatum  in 
the  Crown,  after  showing  that  it  came  into  being  during  the  reign  of  the 

Stuarts,  says : 

"That  the  Stuarts  united  against  themselves  three  such  men  as  Edward 
Coke,  John  Selden  and  William  Prynne,  is  the  measure  of  their  folly 
and  their  failure.  Words  that,  rightly  or  wrongly  were  ascribed  to 
Bracton  rang  in  Charles'  ears  when  he  was  sent  to  the  scafifold.  Even 
pliant  judges  whose  tenure  of  office  depended  on  the  King's  will,  were 
compelled  to  cite  and  discuss  old  precedents  before  they  could  give  judg- 
ment for  their  masters ;  and  even  at  their  worst  moments  they  would 
not  openly  break  with  medieval  tradition,   or  declare  in   favor  of  that 

"  (1639)   State  Papers,  dom.  Car.  I,  cccciii,   152. 
"  Referred  to  in  2  Keble  759. 
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'modern  public  state'  which  has  too  often  become  the  ideal  of  foreign 
publicists  trained  in  Byzantine  law."  ^^ 

What  the  English  judges  think  of  precedents  originating  during  the 
reign  of  the  Stuarts,  is  frequently  indicated  in  their  decisions.  A  ref- 
erence to  one  will  suffice: 

"I  must  say  that  I  have  not  such  veneration  for  precedents  taken  from 
the  arbitrary  reigns  of  these  monarchs  and  I  hope  I  shall  not  see  such 
precedents  revived  in  this  reign;  if  they  do  take  temporary  root  they  will 
soon  be  eradicated."  ^i 

As  already  indicated,  the  common  law  of  England  as  of  April  19, 
1775  was  declared  to  form  the  law  of  the  new  state  of  New  York,  grow- 
ing out  of  the  Revolution.  While  the  treatise  of  Lord  Hale  was  writ- 
ten, as  far  as  we  have  authentic  information  for  our  guide,  about  1667, 
it  did  not  see  the  light  until  some  time  after  the  Revolution — in  1786 
or  1787 — so  that  it  could  not  have  been  in  the  minds  of  the  framers  of 
the  constitution  of  New  York  in  1777. 

About  1850,  for  the  first  time  in  the  history  of  EngUsh  law,  the 
rule  of  prima  facie  title  to  the  foreshore  in  the  Crown  was  stated  authori- 
tatively in  the  case  of  Attorney  General  v.  London.^^  The  brief  of  Mr. 
Merewether,  in  that  case,  is  probably  the  fullest  and  most  authoritative 
exposition  extant  of  the  old  and  existing  law  on  that  subject ;  and  he 
fully  sustains  what  has  been  here  said.^^ 

This  being  the  case  it  is  apparent  that  the  conclusion  of  our  own 
courts  on  this  subject  was  based  on  an  error.  Has  the  court  corrected 
the  error  into  which  it  fell  in  earlier  days?  No  decision  seems  to  have 
been  made  wherein  the  precise  question  as  we  have  stated  it  here  has 
been  treated  directly ;  but  it  seems  that  it  has  been  considered,  and  very 
forcibly  by  our  highest  court.  Of  course  it  is  well  understood  that 
when  the  constitution  said  that  the  common  law  became  the  law  of  the 
state  it  meant  that  it  did  so  only  so  far  as  suitable  to  the  conditions  here ; 
and  that  left  it  for  the  courts  to  say  whether  in  a  given  case  rules  of 

"  English  Law,  9  Encyclopedia  Britannica  605. 

"Wood,  B.,  in  Attorney  General  v.  St.  Aubyn   (1811)   Wightwich  167,  187. 

"  (1845)  8  Beav.  270. 

*'Much  more  might  be  said  on  the  same  subject;  but  it  would  require  more 
time  and  space  than  is  here  justifiable.  Those  who  would  pursue  the  subject 
further  can  find  ample  material  for  study  in  the  books.  The  best  of  these  is 
probably  Moore,  dp.  cit.  That  book  was  written  largely  at  least  to  disprove  the  con- 
tention of  Digges  and  the  statement  of  Lord  Hale  on  the  point.  The  writer  had  at 
his  command,  what  our  own  earlier  judges  lacked,  the  complete  history  of  the 
adjudged  cases  at  common  law  on  the  point.  His  conclusion  is  that  not  before  1844 
at  least  was  it  the  common  law  of  England  that  title  to  such  lands  was  in  the  Crown. 
Hall  says  in  his  work  that  such  was  not  the  law  in  1830.  Rights  of  the  Crown  in  the 
Sea-shore,  reprinted  in  Moore,  op.  cit.  Even  now,  were  the  question  carefully  ex- 
amined it  would  be  found  in  the  light  of  more  recent  decisions,  that  the  rule  of 
Great  Britain  is  so  surrounded  with  restrictions  and  safeguards  of  the  rights  of  the 
upland  owner  that  the  crown  has  nothing  more  than  a  shadow  of  right  in  such 
lands,  aside  from  its  power  to  control  commerce  and  navigation.  And  this  power 
is  now  regulated  with  extreme  care  by  statute. 
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the  common  law,  even  though  existing  beyond  a  doubt,  appUed  to  this 
country.  There  are  numerous  cases  in  which  the  rules  of  the  English 
common  law  have  been  held  inapplicable.  In  some  jurisdictions  it  has 
been  held  that  title  to  lands  under  navigable  waters  is  vested  in  the 
adjacent  owner.  Generally,  this  being  a  question  purely  of  local  law, 
it  is  a  rule  that  title  is  in  the  people  of  the  respective  states,  either  in 
trust  or  in  the  state  as  proprietor,  subject  of  course,  in  all  cases,  to  the 
paramount  rights  of  commerce  and  navigation.  All  the  states  agree, 
however,  that  as  to  the  waters  themselves  and  the  land  so  far  as  the 
public  use  of  the  waters  is  concerned,  the  rights  of  the  public  are  su- 
preme; and  these  rights  the  state  holds  in  trust  under  a  title  in  itself 
inalienable.  In  at  least  one  instance  it  has  been  held  by  the  courts  of 
New  York  that  the  rule  of  the  civil  and  not  that  of  common  law  applied, 
though  in  a  modified  form,  to  land  under  a  fresh  water  stream.^* 

Some  of  the  decisions  hold  directly  that  in  this  state  the  title  not 
only  to  the  waters  themselves  but  also  to  the  soil  is  held  by  the  people 
in  trust,  and  that  it  is  inalienable;  others  hold  that  there  is  a  distinction 
between  the  two,  the  waters  being  held  in  trust  for  the  purposes  of  com- 
merce and  navigation,  while  the  land  under  the  water  is  held  by  the 
people  as  proprietor.  It  seems,  however,  that  if  the  cases  to  which  we 
are  about  to  refer  are  authority  (and  they  have  never  been  overruled 
or  even  criticised,  so  far  as  we  are  aware)  the  court  has  declared  that 
the  supposed  common  law  as  to  the  ownership  by  the  Crown  of  such 
lands  never  became  applicable  here  owing  to  different  conditions  making 
its  application  impracticable ;  and  that  the  title  to  such  lands  is  vested 
in  the  adjacent  owner. 

That  was  a  rule  well  adapted  to  conditions  in  England  but,  as  well 
suggested  by  the  New  York  Court  of  Appeals  in  Brookhaven  v.  Sniith,^^ 
it  may  not  have  been  adapted  to  conditions  in  this  country.  In  that  case 
the  Court  after  discussing  the  Saunders  and  Rumsey  cases  in  connection 
with  the  rule  of  the  common  law  as  prevailing  in  England,  at  the  time 
of  the  Revolution,  and  after  a  review  of  many  of  the  cases,  said : 

"The  interpretation,  which,  as  I  have  shown,  has  been  given  by  the 
courts  of  the  state  to  the  riparian  owners'  easement,  or  right  of  access, 
is  justified  in  reason,  is  opposed  to  no  statute  and  accords  better  with 
the  circumstances,  under  which  in  this  country,  such  rights  are  pos- 
sessed. This  broader  view  finds  some  justification  in  the  peculiar  nature 
of  our  political  institutions.     In  our  democratic   form   of  government, 

"  This  was  a  case  regarding  land  under  the  Hudson  and  Mohawk  rivers 
above  the  ebb  oi  the  tide,  People  ex  rel.  Loomis  v.  Canal  Appraisers,  supra,  foot- 
note 1,  but  even  so,  the  civil  law  rule  never  obtained  to  its  fullest  extent  even 
there  or  elsewhere  in  this  state ;  for  the  title  of  the  state  in  such  lands,  under 
these  circumstances,  was  always  confined  to  ordinary  high  water  mark ;  whereas 
the  rule  of  the  civil  law  would  have  carried  such  title  to  the  highest  high  water. 
Inst.  L.  2,  T-1,  S.  3.  And  this  strip  of  land  would  be  subject  in  New  York 
to  the  common  law  rights  of  the  riparian  owner. 

*=  (1907)   188  N.  Y.  74,  86,  80  N.  E.  665. 
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the  residuary  sovereignty  not  granted  to  the  departments  and  offices  of 
the  government  is  in  the  people  of  the  state.  The  residuary  ownership 
of  all  property  held  by  the  state  is  in  the  people  of  the  state  and  may 
not  the  accustomed  exercise  by  the  property  owners  of  some  incidental 
rights  with  respect  to  it,  as  in  the  use  of  soil  of  navigable  arms  of  the 
sea,  or  rivers,  for  the  support  of  piers  and  docks,  become  a  common 
right  and,  as  it  has  been  suggested  before,  the  common  law  of  the  state? 
I  think  so." 

It  is  true  that  in  that  case  a  dissenting  opinion,  on  the  right  of  a 
riparian  owner  to  construct  or  maintain  docks  and  wharves,  was  written 
by  Judge  Hiscock,  in  which  Judges  Werner  and  Vann  concurred.  In 
the  later  case  of  Barnes  v.  Midland  Term  R.  R.  Co.,^''^  however,  in  which 
the  opinion  was  by  Judge  Werner,  and  was  concurred  in  by  all  of  the 
judges,  the  rule  in  Brookhavcn  v.  Smith  was  adopted  to  its  fullest  ex- 
tent, as  applied  not  only  to  riparian  proprietors  but  to  littoral  proprietors 
as  well ;  and  this  has  become  the  settled  law  of  the  state. 

It  is  interesting  to  quote  from  this  opinion : 

"Our  recent  decision  in  Toztm  of  Brookhavcn  v.  Smith  .  .  .  very 
materially  simplifies  the  question  submitted  to  us  in  the  case  at  bar. 
In  that  case  it  was  definitely  settled  that  in  this  state  a  riparian  owner 
whose  land  is  bounded  by  navigable  water  has  the  right  of  access  thereto 
from  the  front  of  his  land,  and  that  such  right  includes  the  construction 
and  maintenance  of  a  pier  on  the  land  under  the  water  beyond  high- 
water  mark,  for  his  own  use  or  for  the  use  of  the  public,  subject  to 
general  rules  and  regulations  as  Congress  or  the  State  legislature  may 
prescribe  for  the  protection  of  the  rights  of  the  public.  ...  It  is 
clearly  pointed  out  in  the  Brookhavcn  case  that  the  rigid  rules  of  the 
common  law  of  England  relating  to  littoral  and  riparian  rights  are  not 
adaptable  in  every  particular  to  our  political  and  geographical  condi- 
tions ;  that  in  adopting  the  common  law  of  the  mother  country  we  did 
not  incorporate  into  our  system  of  jurisprudence  any  principles  which 
are  essentially  inconsonant  with  our  circumstances  or  repugnant  to  the 
spirit  of  our  institutions ;  that  the  jus  privatum  of  the  crown,  by  which 
the  sovereign  of  England  was  deemed  to  be  the  absolute  owner  of  the 
soil  of  the  sea  and  of  the  navigable  rivers,  was  totally  inapplicable  to  the 
conditions  of  our  colonies  when  the  common  law  was  adopted  by  them 
and  that  this  right,  from  the  first  settlement  of  our  province,  seems  to 
have  been  abandoned  to  the  proprietors  of  the  upland  so  as  to  have 
become  a  common  right  and  thus  the  common  law  of  the  state." 

That  is  clear,  certainly  clear  enough  to  justify  the  deduction  drawn 
by  Judge  Blackmar  in  the  case  to  which  reference  will  hereafter  be 
made.  While  the  court  assumes,  as  many  other  times  had  been  done 
without  careful  investigation,  that  the  rule  of  the  common  law  in  Eng- 
land, at  the  time  of  the  Revolution,  was  as  stated,  the  error  is  not  ma- 
terial, for  the  court  at  the  same  time  holds  directly  that  the  "common 

"  (1908)   193  N.  Y.  378,  383,  85  N.  E.  1093. 
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law  rule,"  is  inapplicable  to  conditions  in  this  country.  In  Bardes  v. 
Herman,^''  Blackmar,  /.,  said: 

"The  Barnes  case  decides  that  the  common  law  of  England  as  to  the 
ownership  by  the  sovereign  of  the  jus  prnHitum  never  obtained  in  the 
province  which  became  the  State  of  New  York ;  but  that  the  jus  priva- 
tum, zvhich  I  understand  to  be  the  complete  title,  subject  to  the  rights 
of  the  public,  was  abandoned  to  the  owner  of  the  upland.  And  this 
abandonment  was  the  result  of  common  usage  so  as  to  become  a  com- 
mon right  and  thus  the  common  law  of  the  state." 

In  that  case  the  grant  made  in  1817  to  Cornelius  Vanderbilt  by 
the  commissioners  of  the  land  office,  of  the  land  under  water  adjoin- 
ing Staten  Island,  was  under  construction.  The  grant,  as  described, 
adjoined  land  of  the  appellant,  and  ran  along  low  water  mark,  the 
land  between  high  and  low  water  mark,  not  being,  in  terms  at  least, 
included  in  the  description.  The  question  was  as  to  the  title  thereto. 
Blackmar,  /.,  held  as  above  indicated,  that  Vanderbilt,  as  upland  owner, 
had  title  to  the  foreshore  in  accordance  with  the  decision  in  the  Barnes 
case.  This  decision  was  unanimously  affirmed  by  the  Appellate  Di- 
vision, Second  Department.^s  Burr,  /.,  wrote  the  opinion  but  did  not 
refer  to  Barnes  v.  Midland  Ter.  R.  R.  Co.,  or  to  Brookluiven  v.  Smith, 
or  to  the  opinion  at  Special  Term.  He  seems  rather  to  have  placed  his 
decision  on  either  of  two  points, — that  the  grant  to  Vanderbilt  might 
be  so  construed  as  to  include  the  strand  or  shore,  i.  e.,  the  land  be- 
tween high  and  low  water  mark ;  or  that,  in  any  event,  the  state  was 
bound  by  the  action  of  the  commissioners  of  the  land  office,  and  possi- 
bly long  acquiescence,  from  now  claiming  the  strip  in  question.  This 
was  affirmed  in  the  Court  of  Appeals  ^9  on  the  opinion  of  Burr,  /. 

Judge  Kelly,  while  sitting  at  Special  Term,  in  Sovicnnlle  v.  Nexv 
York,^^  followed  Bardes  v.  Herman,  but  whether  he  adopted  the  declara- 
ration  of  Blackmar,  /.,  or  that  of  the  Appellate  Division,  is  not  clear. 

In  Oelsner  v.  Nassau  Light  &  Power  Co.,^^  which  is  also  a  deci- 
sion of  the  Second  Department,  the  opinion  being  by  Miller,  /.,  it  was 
suggested,  referring  to  the  interpretation  by  Blackmar,  /.,  in  the  Bardes 
case  of  the  effect  of  the  decisions  in  Brookhaven  v.  Smith,  and  Barnes 
v.  Midland  Ter.  R.  R.  Co.,  that  the  Court  of  Appeals  did  not  intend  to 
go  so  far  as  that.  As  Judge  Miller  points  out,  however,  the  adoption 
by  that  court,  in  the  Barnes  case,  of  the  decision  in  Brookhaven  v. 
Smith,  settled  the  law  in  this  state  on  the  points  there  decided,  not- 
withstanding the  dissenting  opinion  in  the  earlier  case,  because  the  dis- 
senting judges  there  expressly  concurred  in  the  Barnes  decision. 

"  (1909)   62  Misc.  428,  431.  114  N.  Y.  Supp.  1098,   (italics  ours). 

"  (1911)   144  App.  Div.  772.  129  N.  Y.  Supp.  723. 

"(1913)  207  N.  Y.  745,  101  N.  E.  1094. 

"  (1915)  89  Misc.  188,  153  N.  Y.  Supp.  253. 

*"  (1909)   134  App.  Div.  281.  118  N.  Y.  Supp.  960. 
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Later  cases  like,  for  example,  the  Steeplechase  Park  case,^^  con- 
tain expressions  which,  it  may  be  suggested,  are  at  variance  with  the 
decisions  just  referred  to ;  but  in  none  of  them,  was  that  precise  ques- 
tion at  issue.  The  question  in  the  Steeplechase  Park  case  involved  the 
effect  of  a  grant  of  land  under  navigable  water  (in  that  case  under  the 
sea)  to  a  riparian  owner  by  the  commissioners  of  the  land  office,  the 
grant  being  without  condition.  The  Court  upheld  the  grant.  But 
if  the  construction  which  has  been  suggested  of  the  decisions  in  Brook- 
haven  V.  Smith  and  other  cases  along  that  line  is  correct,  it  is  obvious 
that  the  grant  considered  in  the  Steeplechase  Park  case  added  nothing 
to  what  the  riparian  owner  already  possessed. 

At  any  rate,  no  matter  what  may  be  the  correct  view  on  the  poiiii 
as  to  the  line  of  decisions  commencing  with  Brookhavcn  v.  Smith,  it  is 
reasonably  certain  from  all  the  decisions  now  entitled  to  be  regarded  as 
law  that  whether  or  not  the  upland  owner  is  actually  the  "owner"  of 
the  adjacent  soil  under  navigable  water,  he  is  the  owner  of  everything 
else,  subject,  of  course,  to  the  burden  or  easement  possessed  by  all  the 
people  of  the  nation  to  use  the  waters  over  the  land  for  purposes  of  com- 
merce and  navigation  and  subject  always  to  the  paramount  right,  first,  ot 
the  federal  government,  and  after  it,  of  the  state,  to  make  such  use  of 
the  waters  and  the  land  under  it  as  the  necessities  of  commerce  and 
navigation  require.  A  riparian  owner  possesses  as  inherent  in  and  a 
part  of  his  upland  and  not  as  an  appurtenant,  all  common  law  riparian 
rights.  He  has,  as  such  upland  owner,  a  right  to  build  and  maintain 
either  a  public  or  private  wharf  or  pier ;  he  has  a  right  of  access  from 
his  upland  to  the  navigable  waters ;  he  has  a  right  of  boating,  fishing 
and  bathing;  and,  if  a  grant  of  the  submerged  lands  be  made,  he  has  a 
preferential  right  to  that  as  well.  If  it  be  assumed  that  in  the  interests 
of  commerce  or  navigation  the  commissioners  may  refuse  him  a  grant 
of  the  submerged  land,  he  still  retains,  even  as  against  a  grant  to  an- 
other, if  such  a  grant  be  made,  all  his  common  law  riparian  rights. 
These,  as  it  has  been  frequently  declared  by  our  courts,  are  property, 
and  as  such  are,  essentially  and  as  a  matter  of  course,  within  the  pro- 
tection of  both  the  federal  and  state  constitutions.  Possibly  the  legis- 
lature, notwithstanding  the  provisions  of  the  public  lands  law,  might 
intervene  and  might  make  a  grant  directly;  but  if  it  has  that  power, 
and  if  it  should  exercise  it,  and  if  in  doing  so  it  should  make  or  under- 
take to  make  a  grant  to  one  other  than  the  riparian  owner,  the  com- 
mon law  riparian  rights  of  the  latter  would  remain  wholly  unaffected 
unless  it  were  made  in  the  due  exercise  of  the  power  of  eminent  domain. 

Thus  it  would  seem,  however  viewed,  that  what  the  state  has — 
if  it  possesses  anything  at  all — is  a  mere  shadow  of  a  property  right  in 
lands  so  situated. 

"People  V.  Steeplechase  Park  Co.   (1916)  218  N.  Y.  459,  113  N.  E.  521. 
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It  has  seemed  to  the  writer  that  this  attempt  to  diflferentiate  between 
the  title  to  the  soil  under  navigable  waters,  the  paramount  rights  of 
the  public  in  the  waters  and  therefore  in  and  over  the  soil  itself,  for 
the  purposes  of  commerce,  navigation,  and  fishing,  and  the  riparian 
rights  possessed  by  the  adjacent  upland  owner  in  and  over  these  waters, 
and  therefore  necessarily  in  and  over  the  soil  over  which  they  flow,  and 
the  attempt  to  give  the  one  to  one  party  and  the  other  to  another  party, 
is  legally  and  economically  unsound  and,  in  fact,  impossible  in  its  prac- 
tical operation. 

The  mere  ownership  of  the  soil  unless  united  with  the  owner- 
ship of  the  common  law  riparian  rights,  is  shadowy  and  chimerical.  To 
such  bare  ownership,  if  it  should  exist  in  any  given  case,  there  could 
attach  nothing  in  the  way  of  property  rights  which  would  not  be  sub- 
ordinate to  and  absorbed  in  the  other  and  greater  rights  to  which  the 
soil  is  always  subject.  Why,  then,  try  to  separate  the  two?  Why  not 
adopt  the  rule,  consistent  with  logic  as  well  as  morals,  that  the  one 
goes  with  the  other,  and  make  them  both,  as  they  now  are  and  always 
must  remain,  subject  to  the  paramount  right  in  the  people  and  in  the 
federal  and  state  governments  properly  to  regulate  their  use  in  the 
promotion  of  commerce  and  navigation  ?  That  would  seem  to  be  the 
simple,  the  sensible  way  out  of  the  apparent  difficulty  into  which  a  maze 
of  decisions  has  led  us.  And,  it  is  submitted,  notwithstanding  the 
chance  expressions  of  some  of  the  judges  in  later  cases,  that  was  just 
what  was  in  the  minds  of  the  judges  who  participated  in  the  decisions 
in  Brookhaven  v.  Smith  and  Barnes  v.  The  Midland.  Judge  Vann 
notices  this  inconsistency  in  his  opinion  in  Lewis  Blue  Point  Oyster  Co. 
V.  Briggs,^^  when  he  asks,  after  referring  to  Lord  Hale: 

"Is  the  grant  of  submerged  soil,  which  is  so  directly  connected  with 
the  public  right  of  navigation  as  to  be  incapable  of  complete  separation 
therefrom,  subordinate  thereto  to  the  extent  necessary  to  promote  and 
develop  commerce  ?" 

The  course  indicated  in  the  cases  referred  to  was  straight  and  plain ; 
and  one  dictated  by  prudence,  because  of  the  valuable  propert}'  rights 
involved.  It  is  a  case  where  the  direction  of  Apollo  to  Phaethon  should 
not  apply,  "Medio  tutissimus  ibis" ;  a  case  where  safety  lies,  not  in  the 
middle  course,  but  in  the  extreme,  in  the  higher  and  more  serene  atmos- 
phere of  logic  and  truth,  which  here  seems  to  unite  for  the  common  good. 
The  mighty  Akbar  once  said,  "I  have  never  seen  a  man  lost  in  a 
straight  road." 

As  to  the  title  to  lands  in  this  state  in  navigable  streams  not  affect- 
ed by  the  tides,  it  has  been  held  that  in  the  Hudson  and  Mohawk  Rivers, 
for  special  reasons,  the  rules  of  the  civil  law  apply  and  that  in  such 

"  (1910)   198  N.  Y.  287,  292,  91  N.  E.  846  (italics  ours)  ;  affirmed  with  opinion 
in  (1913)  229  U.  S.  82,  ZZ  Sup.  Ct.  679. 
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streams,  when  navigable  above  the  ebb  and  flow  of  the  tide,  the  title 
is  in  the  people.^*  As  to  such  lands  in  other  fresh  water  streams  and 
lakes,  the  common  law  rules  apply,  and  under  them  the  title  is  in  the 
adjacent  owner,  subject  always  to  the  paramount  rights  of  commerce 
and  navigation.^* 

The  title  to  submerged  lands  in  international  boundary  streams  and 
in  the  Great  Lakes  is  governed  by  the  same  rules  of  law  as  apply  to 
land  under  waters  affected  by  the  ebb  and  flow  of  the  tide. 

The  only  other  question  to  be  considered,  is  the  title  to  land  in 
tidal  non-navigable  waters. 

It  has  been  said,  more  than  once,  and  so  often  repeated  in  some 
quarters  that  those  making  the  statement  have  to  come  to  believe  it, 
that  by  the  rule  of  the  common  law  all  waters  where  the  tide  ebbed 
and  flowed  are  to  be  treated  as  navigable.  This  also  is  taken  from 
Lord  Hale,  upon  whom,  as  in  other  cases,  the  responsibility  for  the  rule 
is  placed.  He  does  say  something  that  bears  that  construction ;  but 
when  his  work  is  considered  as  a  whole  it  will  be  seen  that  he  did  not 
go  that  far.  He  was  too  good  a  master  of  the  common  law  to  make 
that  statement  without  reservation. 

"There  be  some  streams  or  rivers,  that  are  private  not  only  in  pro- 
priety or  ownership,  but  also  in  use,  as  little  streams  and  rivers  that  are 
not  a  common  passage  for  the  king's  people.  Again,  there  be  other 
rivers,  as  well  fresh  as  salt,  that  are  of  the  common  or  publick  use 
for  carriage  of  boats  and  lighters.  And  these,  whether  they  are  fresh 
or  salt,  whether  they  flow  and  reflow  or  not,  are  prima  facie  publici 
juris,  common  highways  for  men  or  goods  or  both  from  one  inland 
town  to  another."  ^^ 

This  and  other  expressions  that  might  be  quoted  from  that  writer, 
indicate  that  he  never  intended  to  declare  that  all  waters,  where  the  tide 
ebbed  and  flowed,  were  navigable,  whether  so  in  fact  or  not.  Lord  Mans- 
field repudiated  the  doctrine,  as  have  other  learned  masters  of  the 
common  law: 

''Ex  facto  oritur  jus.  How  does  it  appear  that  this  is  a  navigable  river? 
The  flowing  and  reflowing  of  the  tide  does  not  make  it  so ;  for  there  are 
many  places  into  which  the  tide  flows  that  are  not  navigable  rivers; 
and  the  place  in  question  may  be  a  creek  in  their  own  private  estate."  ^'^ 
So  Chief  Justice  Shaw,  in  Rozve  v.  Granite  Bridge  Corporation,^^  a 
leading  case,  the  logic  of  which  is  invincible,  as  usual  with  that  eminent 
judge. 

Mr.  Houck  in  his  work  on  rivers  ^^  says  also : 

**  Smith  V.  Rochester   (1883)   92  N.  Y    463. 

"^  Fulton  L.,  H.  &  P.  Co.  V.  State  (1911)  200  N.  Y.  400,  94  N.  E.  199. 

*^  De  Jure  Maris,  supra,  footnote  11,  c.  3. 

'"Mayor  of  Lynn  v.  Turner   (1774)    1  Cowp.  86. 

*■  (Mass.  1838)  21  Pick.  344-7.  See  also  Piersson,  The  Dutch  Grants,  Harlem 
Patents  and  Tital  Creeks  (1889)  46,  64-5,  where  the  whole  subject  is  considered 
with  care  and  discrimination. 

"Houck   Law  of  Navigable  Rivers  (1868)   18. 
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"Deprived  of  Lord  Hale's  name,  the  law,  as  laid  down  in  the  treatise 
referred  to,  in  relation  to  rivers,  would  hardly  ever  have  been  recog- 
nized in  this  country.  It  was  the  name  of  the  great  jurist  that  dazzled 
our  judges,  and  caused  some  of  them  to  disr^ard  the  plainest  princi- 
ples of  common  reason." 

From  these  observations  the  conclusion  to  which  we  are  led  is  that 
the  question  is  one  of  fact;  is  the  water  in  question,  in  fact  navigable? 
If  not,  then  the  soil  so  situated  belongs  to  the  adjoining  owners  usque 
filum  aquae. 

Joseph  B.  Thompson 
White  Plains,  N.  Y. 
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NOTES 

The  Law  School. — The  resgistration  for  th©.  academic  year  1921-22,  the 
168ih  of  the  University,  reveals  an  increase  of  96  over  last  year.  As  of  October 
1st,  there  are  632  students  registered  in  the  Law  School. 

The  course  in  Bankruptcy  and  Insolvency,  and  in  Pleading  H,  omitted  during 
the  year  1920-21,  arc  offered  this  year  by  Professor  Herman  Oliphant,  the  former 
in  the  Winter  Session  and  the  latter  in  the  Spring  Session. 

Two  new  courses  have  been  placed  in  the  curriculum.  Trial  Practice  is 
being  given  by  Professor  Young  B.  Smith  in  the  Winter  Session ;  and  Illegal 
Contracts  and  Combinations,  will  be  offered  by  Professor  Herman  Oliphant  in 
the  Spring  Session. 

Contributory  Negligence  of  Children. — In  the  recent  case  of  Lcdcrcr  v. 
Connecticut  Co.  (1920)  95  Conn.  520,  111  Atl.  785,  a  boy  under  the  age  of 
si.x  without  looking  rode  his  tricycle  from  the  sidewalk  on  to  the  car  tracks, 
and  was  killed  by  a  car  negligently  managed  by  the  defendant.  The  lower  court 
charged  that  the  boy  was  required  to  use  such  care  as  reasonably  prudent 
boys  of  a  similar  age  would  use  under  the  circumstances;  also,  that  if  the  boy 
knew  he  was  doing  a  dangerous  thing  and  yet  ran  in  front  of  the  car,  verdict 
should  be  for  the  defendant.  Held,  this  is  ground  for  reversal.  An  immature 
child  is  required  to  use  only  such  care  as  the  average  child  of  similar  age, 
judgment,  and  experience  would  under  the  circumstances.  Knowledge  of  the 
danger  does  not  show  negligence  if  the  plaintiff  acted  like  others  of  a  similar 
capacity. 

This  case  necessarily  implies  that  a  child  below  the  age  of  six  might 
conceivably  be  guilty  of  contributory  negligence.  But  there  is  considerable 
authority  holding  that,  as  a  matter  of  law,  a  child  under  the  age  of  six  cannot 
be  charged  with  negligence.'  Some  jurisdictions  go  even  further,  raising  the  age 
limit  to  seven,'  and  eight,'  while  others  would  restrict  it  to  five*  or  four.*  All 
alike  explain  the  rule  by  the  legal  fiction  of  a  "conclusive  presumption"  that 
children  below  the  set  age  cannot  exercise  any  kind  of  care.*  The  courts  were 
probably  influenced  in  their  judgment  by  a  similar  rule  in  criminal  law  where 
minors  below  seven  are  deemed  incapable  of  committing  crimes.  Yet  there 
is  a  fundamental  difference  between  the  situation  in  the  two  cases.  An  act  is 
not  criminal  unless  it  was  done  with  the  mens  rea.  The  person  charged  with 
the  crime  must  have  the  ability  of  distinguishing  right   from  wrong.'     Clearly  a 

^Pascagoula  etc.  Co.  v.  Brondun  (1909)  96  Miss.  28.  50  So.  97.  The  prob- 
lem is  differently  phrased  in  New  York,  by  asking  when  a  child  becomes  sui 
juris.  It  reaches  that  period  when  it  becomes  capable  of  taking  care  of  itself. 
Until  that  time  the  negligence  of  its  guardian  mav  be  imputed  to  it.  See 
Jacobs  V.  Koehler  Sporting  Goods  Co.   (1913)   208  N.  Y.  416,  418,   102  N.  E.  519. 

^Dodd  v.  Spartenburg  etc.  Co.  (1913)  95  S.  C.  9.  78  S.  E.  525;  Richardson 
V.  Nelson  (1906)  221  111.  254,  77  N.  E.  583;  see  McDermott  v.  Consolidated  Ice 
Co.  (1910)  44  Pa.  Super.  Ct.  445,  451;  Levine  v.  Rail-ivay  (1903)  7S  App.  Div. 
426,  429,  80  N.  Y.  Sup.  48. 

'£r,V  Rv  V.  Su'iderski   (C.  C.  A.  1912)    197  Fed.  521. 

*Eskilds'cn  v.  SeaMle  (1902)  29  Wash.  583,  70  Pac.  64. 

^Hamilton  v.  Morgan  etc.  S.  S.  Co.   (1890)  42  La.  Ann.  824,  8  So.  586. 

*  Georgia  reasons  oddly  enough  that  children  below  seven  are  incapable  of 
exercising  due  care,  because  they  cannot  distinguish  right  from  wrong.  Rhodes 
V.  Georgia  etc.  Co.   (1889)   84  Ga.  320,  10  S.  E.  992. 

M   Bishop,  New  Criminal  Law  (8th  ed.)   219. 
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child  below  the  set  age  is  ordinarily  incapable  of  that.  And  although  there 
may  be  exceptional  children  yet  it  might  well  be  the  policy  of  the  state  to  dis- 
countenance prosecutions  of  children,  finding  that  it  is  more  desirable  to  check 
their  criminal  propensities  in  other  ways.  No  such  consideration  operates  in  a 
purely  private  action  between  two  individuals.*  It  is  here,  where  the  equities 
of  the  parties  are  to  be  adjusted,  that  exceptional  children  should  be  considered. 
Though  immature  children  generally  have  not  enough  intelligence  and  discre- 
tion to  warrant  their  being  held  accountable  for  their  actions,  any  one  infant 
in  a  particular  situation  may  have.  It  should  always  be  open  to  the  defendant 
to  prove  that,  regardless  of  the  plaintiff's  age.  To  preclude  him  is  to  work  an 
injustice.  The  defendant  need  only  prove  that  the  infant  was  cognizant  of  the 
immediate  consequences  of  the  acts  he  did,  and  that  the  consequences  are  usually 
sufficient  to  deter  a  person  of  his  age  and  experience  from  doing  it.  If  then  he 
does  it,  the  infant  should  be  held  liable.* 

The  basis  of  the  doctrine  of  "conclusive  presumption"  is  that  these  children 
are  incapable  of  exercising  discretion,  of  acting  according  to  rule.  They  arc 
bundles  of  instincts  and  impulses.  No  regularity  of  conduct  can  be  expected 
from  them.  Hence  to  be  consistent,  no  one  is  justified  in  expecting  any  definite 
reactions.  Yet  the  conduct  of  a  child  is  not  irrelevant  in  considering  unavoidable 
accident."  We  escape  this  contradiction  and  reach  a  logically  correct  conclusion 
by  admitting  the  fact  that  children  at  various  ages  up  to  seven  do  respond  in  a 
definite  fashion,  according  to  their  experience.  If  the  plaintiff  doesn't,  we 
can  charge  him  with  contributory  negligence.  Clearly  it  would  be  exceedingly 
difficult  to  establish  this,  for  very  little  discretion  can  be  required  from  minors 
of  tender  years ;  but  even  that  little  may  be  lacking,  and  the  opportunity  of 
establishing  it  should  be  given. 

Again  following  the  analogy  of  the  criminal  law  some  jurisdictions  raise  a 
rebuttable  presumption  of  incapacity  for  exercising  due  care  in  a  case  of 
minors   from  seven  to  fourteen."     The  burden  of  proving  that  the  child  has  the 

*This  distinction  is  exemplified  by  the  rule  that  if  a  child  or  an  insane 
person  does  what  in  a  sane  or  mature  adult  would  amount  to  negligence,  and 
that  results  in  injury  to  the  plaintiff,  the  child  or  lunatic  is  liable.  No  heed  is 
taken  of  their  actual  mental  condition  which  precludes  moral  culpability.  "If 
one  of  two  innocent  persons  must  suffer  a  loss,  he  should  suffer  who  has  caused 
it."  Williams  v.  Hays  (1894)  143  N.  Y.  442,  38  N.  E.  449  (insane  person);  see 
450,  451    (infants)  ;    1    Shearman  &  Redfield,   Negligence    (6th   ed.)    313. 

*  Concretely,  if  a  child  of  six  playing  on  the  city  streets  sees  an  auto- 
mobile approaching,  realizes  that  painful  injuries  result  from  being  run  over  by 
it,  nevertheless  instead  of  avoiding  it  as  a  child  of  his  age  would,  recklessly 
continues  playing,  the  negligence  of  the  child  should  be  a  good  defense  to  an 
action   brought   by  him  against   the   motorist    for    the   latter's   negligence. 

A  few  cases  lay  down  the  rule  that  in  every  case  the  child's  capacity  is  to 
be  determined  by  the  jury,  unhampered  by  any  presumptions  of  law,  purely  on 
its  merits.  Bachelor  v.  Degnon  etc.  Co.  (1909)  131  App.  Div.  136,  115  N.  Y. 
Supp.  93;  see  Central  etc.  Co.  v.  Rylee  (1891)  87  Ga,  491,  494,  13  S.  E.  584. 
We  can  trust  the  common  experience  of  jurymen  not  to  set  too  rigorous  a 
standard  for  ascertaining  the  child's  capacity. 

Some  courts  appear  to  have  arrived  at  this  practical  result  by  a  backsta-rs 
way.  They  say  that  when  the  defendant  shapes  his  conduct  relying  on  the 
assumption  that  the  child  will  act  in  the  way  a  child  of  his  age  usually  does,  and 
the  child  doesn't,  and  is  injured  in  consequence,  the  defendant  cannot  be  charged 
with  negligence.  Hence  the  question  of  contributory  negligence  does  not  ar'se 
at  all.  This  is  reaching  a  just  result  illogically.  Hestonville  Ry.  v,  ConneU 
(1879)  88  Pa.  520;  Morse  v.  Consolidated  Ry.  (1908)  81  Conn.  395,  71  All.  553: 
see  Adams  v.  Nassau  Ry.  (1899)  41  App.  Div.  334,  58  N.  Y.  Supp.  543. 

"  See  Adams  v.  Nassau  etc.  Ry.,  Hestonville  Ry.  v.  Connell,  Morse  v.  Con- 
solidated Ry.,  supra,  footnote  9. 

^^  Birmingham  etc.  Co.  v.  Landrum  (1907)  153  Ala.  192,  45  So.  198;  United 
States  Natural  Gas  Co.  v.  Hicks   (1909)    134  Ky,   12,   119  S.  W.   166.     In   New 
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understanding  and  ability  rests  on  the  defendant."  Most  courts,  as  seems  the 
better  rule,  allow  no  presumption  after  the  minimum  age."  It  is  assumed  that 
the  child  has  the  capacity  and  the  burden  of  showing  contributory  negligence  or 
freedom  from  it,  is  the  same  as  in  the  case  of  adults.  After  the  age  of  foiu-- 
teen,  the  authorities  are  uniform  in  holding  that  there  is  no  presumption  of 
incapacity." 

The  problem  in  each  case  is  how  would  a  child  of  the  plaintiff's  age  usually 
act?  But  the  term  "age"  is  used  psychologically,  rather  than  chronologically. 
The  child's  physical  condition,  his  training,  his  experience,  his  discretion  are 
considered."  The  result  may  be  to  place  him  in  an  age  group  below  his 
chronological  or  above.  If  the  psychological  age  is  below  seven  in  jurisdictions 
where  seven  is  the  minimum  age  for  the  capacity  of  taking  care,  the  child  could 
probably  not  be  charged  with  negligence,  though  no  cases  precisely  in  point  have 
been  found."  Suppose  on  the  other  hand  that  a  child  whose  chronological  age 
is  six  has  the  general  capacities  of  an  eight  year  old.  Courts  would  generally 
apply  the  minimum  age  rule,  strictly,  and  hold  that  as  a  child  is  below  seven 
years  of  age,  the  question  of  his  intelligence  and  discretion  could  not  be  allowed 
to  arise."  Under  all  circumstances  the  point  is  that  the  child  must  conduct 
himself  not  like  children  generally,  but  like  children  having  a  corresponding 
mental  development.  Thus,  the  standard  of  conduct  in  the  age  of  a  child  diflFers 
from  the  adult  standard.  The  adult  must  act  like  a  reasonably  prudent  person 
under  the  circumstances."  Mankind  is  split  into  prudent  and  imprudent  and 
the  plaintiff  to  recover  must  have  conducted  himself  like  one  of  the  former. 
The  child,  however,  need  act  only  as  the  average  child  of  the  psychological  class 
usually  does. " 

This  distinction  arises  consistently  out  of  the  whole  doctrine  of  contributory 
negligence  of  children.  Children  being  creatures  of  impulse,  it  is  unfair  to 
penalize  infants  who  act  like  most  of  their  kind  for  not  acting  like  the  minor- 
ity,— the  prudent  children.  If  it  be  argfued  that  children  are  relatively  capable 
of  restraint  and  moderation,  the  answer  is  that  at  a  tender  age  this  relative 
abilit>'  amounts  to  practically  nothing,  and  at  later  ages,  it  is  taken  care  of  by 
the  rule  that  children  must  act  in  a  way  that  is  reasonably  to  be  expected  from 
one  of  their  capacity  and  experience. 

York  it  has  been  held  that  the  presumption  continues  until  twelve.  Grca'ish  v. 
Brooklyn,  etc.  Ry.  (1909)  130  App.  Div.  238,  114  N.  Y.  Supp.  582;  contra. 
Bachelor  v.  Degnon,  etc.  Co.,  supra,  footnote  9. 

''Tucker  V.  Buffalo  Cotton  Mills  (1906)   76  S.  C.  539,  57  S.  E.  626. 

'*Berdos  v.  Tremont  etc.  Mills  (1911)  209  Mass.  489,  95  N.  E.  876;  Hepfcl 
V.  St.  Paul  etc.  Rv.  (1892)  49  Minn.  263,  51  N.  W.  1049  {semble)  ;  IVabash  R\: 
V.  Jones  (1905)  121  111.  App.  390  (semble). 

"Fortune  v.  Hall  (1907)  122  App.  Div.  250,  106  N.  Y.  Supp.  787;  Baker  v. 
Seaboard  etc.  Ry.  (1909)   150  N.  C.  562,  64  S.  E.  506. 

'^  Grealish  v.  Brooklyn,  etc.  Ry.,  supra,  footnote  11.  An  instruction  to  the 
jury  which  required  it  to  judge  the  conduct  of  a  boy  of  nine  by  what  could  be 
reasonably  expected  of  a  boy  of  his  age.  and  ignored  capacity,  held  proper 
ground  for  reversal.  Under  v.  Brou.m  (1912)  137  Ga.  352,  73  S.  E.  734;  IVest- 
ern  Ry.  v.  Young  (1888)  81  Ga.  397,  7  S.  E.  912;  IVabash  Ry.  v.  Jones,  supra. 
footnote  13. 

"  It  seems  that  in  Alabama  "normal"  children  above  the  age  of  fourteen  are 
conclusively  presumed  to  be  capable  of  negligence.  See  Cedar  Creek  Store  Co. 
V.  Stedham  (1914)  187  Ala.  622,  625,  65  So.  984.  This  leaves  the  question  still 
open  as  to  a  fourteen  year  old  child  having  the  intelligence  of  a  seven  year 
old  through  retarded  development. 

"  See  supra,  footnote  1. 

''Salter  v.   Utica  etc.  Ry.   (1882)   88  N.  Y.  42. 

"Fink  V.  Kansas  Cit\  Ry.  (1912)  161  Mo.  App.  314,  143  S.  W.  568;  Kehler 
V.  Schwenk  (1891)   144  Pa.  St.  348,  22  Atl.  910. 
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Suppose  the  child  is  sixteen  and  has  the  faculties  of  the  normal  adult? 
Quite  in  line  with  their  whole  attitude,  courts  hold  that  the  adult  standard 
applies.**  It  is  not  the  age  in  years  and  months  that  count,  but  mental  develop- 
ment. This  rule  is  desirable  for  where  one  is  capable  of  exercising  the  same 
care  as  an  adult,  he  should  be  required   to. 

The  principle  case  is  in  accord  with  our  discussion.  The  facts  of  the  case 
are  submitted  to  the  jury — the  tender  age  of  the  child  not  preventing  the  con- 
sideration of  the  question  of  contributory  negligence.  The  standard  applied  is 
not  the  arbitrary  one  of  chronological  age,  but  the  psychological  one — "age, 
judgment  and  experience."  Finally,  the  child  must  act  not  like  some  other 
prudent   infant,   but   like   the   average   of   his   psychological   age. 

Recognition  of  Equitable  Incumbrance  in  Action  at  Law  upon  Cove- 
nant AGAINST  Incumbrances. — An  incumbrance,  within  the  terms  of  a  cove- 
nant against  incumbrances,  has  frequently  been  defined  as  any  right  to  or  interest 
in  the  land  to  the  diminution  of  its  value,  consistent  with  the  passage  of  the 
fee.*  Easements,*  liens  *  and  restrictive  covenants  *  have  all  been  held  to  fall 
within   the  category  of   incumbrances. 

A  covenant  against  incumbrances  is  a  promise  that  the  land  is  not  in  any 
way  incumbered  at  the  time  the  covenant  is  made,  and  so,  like  a  warranty  of  a 
chattel,  if  it  is  broken  at  all,  it  is  broken  as  soon  as  it  is  made.'  The  cause  of 
action  for  a  breach  accrues  at  the  time  of  the  making  of  the  covenant,"  but 
subsequent  events  may  be  put  in  evidence  to  show  what  were  the  damages  then 
incurred  in  fact'  No  new  right  of  action  arises  when  a  money  incumbrance, 
such  as  a  lien,  is  paid  oflF  by  the  covenantee,  but  it  is  not  till  then  that  the  dam- 
ages resulting  from  its  existence  are  ascertained.*  Unless  the  grantee  can  show 
substantial  damages  in  some  such  way,  he  can  recover  only  nominal  damages." 
Where  a  subsisting  easement  is  alleged  as  the  incumbrance,  the  injury  arising 
from  the  easement,  or  a  reasonable  price  paid  by  the  grantee  in  extinguishing 
it,  is  the  measure  of  damages,"  as  in  this  manner  the  difference  between  the 
value  of  the  land  with  the  incumbrance  and  without  it"  can  best  be  determined. 
Furthermore,  in  New  York  and  by  the  weight  of  authority  elsewhere,   the   fact 

*"  Binder  v.  Chicago  City  Ry.  (1912)  175  111.  App.  503;  Frauaithal  v.  La- 
clede  Gas  Light  Co.  (1896)  67  Mo.  App.  1. 

'Prescott  v.  Trucman  (1808)  4  Mass.  627,  629;  Huyck  v.  Andrews  (1889) 
113  N.  Y.  81,  85,  20  N.  E.  581;  Fraser  v.  Bentel  (1911)  161  Cal.  390,  119  Pac. 
509;  2  Tiffany,  Real  Property  (enlgd.  ed.  1920)  1675;  Rawle,  Covenants  (5th 
ed.  1887)  §§75,  76;  Simons  v.  Diamond  Match  Co.  (1909)  159  Mich.  241,  247, 
123   N.   W.    1132. 

^  Weiss  V.  Binnian  (1899)  178  111.  241,  52  N.  E.  969;  Harrington  v.  Bean 
(1897)  89  Me.  470,  36  Atl.  986;  cf.  Scriver  v.  Smith  (1885)  100  N.  Y.  471, 
3   N.   E.  675. 

'Maupin,   Marketable    Title    (1896)    287. 

*  Fraser  v.  Bcni'el,  supra,  footnote  1.  But  unless  the  restriction  mterferes 
with  a  use  of  the  property  otherwise  lawful,  it  is  no  incumbrance.  Clement 
v.  Burtis  (1890)  121  N.  Y.  708,  24  N.  E.  103.  Also  a  valid  municipal  "building- 
zone"  ordinance  is  not  an  incumbrance.  See  (1920)  20  Columbia  Law  Rev. 
803;  Lincoln  Trust  Co.  v.  Williams  Bldg.  Corp.  (1920)  229  N.  Y.  313,  128 
N.    E.   209. 

'McGuckin  v.   Milbank    (1897)    152   N.   Y.   297,   302,   46   N.   E.   490. 

'Clark  v.  Swift   (Mass.   1841)   3  Mete.  390,  392. 

'Bailey  v.  Agawam  Nat.  Bank   (1906)    190  Mass.  20,  76  N.  E.  449. 

'See  Tibbets  v.  Leeson  (1888)  148  Mass.  102,  104,  18  N.  E.  679;  Post  v. 
Campau    (1879)    42  Mich.  90,   3   N.  W.  272. 

'  McGuckin   v.   Milbank,   supra,    footnote    5. 

"  See  Prescon  v.   Trueman,  supra,   footnote   1,  p.  630. 

^*  Huyck   V.   Andrews,  supra,    footnote    1,    p.    91. 
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that  the  grantee  knew  of  the  existence  of  the  incumbrance  before  the  making 
of  the  covenant  against  incumbrances,  is  no  defence  to  an  action  for  its  breach." 
In  the  recent  case  of  City  of  New  York  v.  New  York  &  South  Bklyn.  Ferry  etc. 
Co.  (1921)  231  N.  Y.  18,  131  N.  E.  554,  the  plaintiff  city  had  purchased  land 
from  the  defendant,  the  deed  to  which  contained  a  covenant  against  incum- 
brances. Prior  to  the  conveyance,  the  grantor  had  attempted  to  grant  an  ease- 
ment to  a  trolley  company  to  lay  tracks  and  switches  on  the  land.  This  ease- 
ment was  terminable  upon  notice  and  payment  to  the  trolley  company  of  a  large 
sum  of  money  which  it  had  expended  upon  the  land  in  removing  and  rebuilding 
a  ferry  house  for  the  ferry  company.  The  deed  purporting  to  grant  this  ease- 
ment had  never  been  executed  with  the  formalities  required  by  Real  Prop.  Law 
§  243."  But  the  plaintiff  city  had  notice  of  the  claims  of  the  trolley  company  at 
the  time  of  the  conveyance  to  it  of  the  fee.  Subsequently,  in  an  action  brought 
against  it  by  the  trolley  company,  the  city  was  forced  to  pay  a  judgment  of 
$83,000  upon  these  claims.  The  city  thereupon  sued  the  ferry  company  upon 
its  covenant  against  incumbrances.  The  Court  of  Appeals  reversed  a  judgment 
dismissing  the  complaint,  in  a  four  to  three  decision,  holding  that  although  the 
trolley  company  had  no  legal  easement,  it  had  equitable  rights  which  constituted 
an  incumbrance.  The  dissent  was  upon  the  ground  that  since  the  action  was  at 
law,  no  notice  should  be  taken  by  the  court  of  the  trolley  company's  equities 
in  the  property. 

There  seems  little  doubt  but  that  the  trolley  company  did  not  have  a  legal 
easement."  Also  it  is  clear  that,  having  entered  upon  the  property  and  made 
improvements  under  such  circumstances,  it  had  an  equitable  interest,  valid 
against  anyone  buying  the  property  with  notice." 

The  question  was  whether  the  fact  that  the  trolley  company  had  equitable 
rights  to  the  property  adverse  to  the  plaintiff  could  be  shown  by  him  in  an  action 
at  law,  and  if  so,  whether  their  existence  constituted  a  breach  of  the  covenant 
against  incumbrances.  This  in  turn  raises  the  broader  question  as  to  whether  a 
court  of  law  will  recognize  the  existence  of  equitable  rights  as  a  basis  upon 
which  the  strictly  legal  rights  of  the  plaintiff  are  founded. 

In  actions  at  law  upon  fire  insurance  policies,  in  order  to  establish  an  insur- 
able interest  in  the  insured,  the  plaintiff  may  show  that  an  absolute  deed  of  the 
premises  was  a  mortgage  only,  and  that  consequently,  the  insured  retained  the 
equity  of  redemption. "  Or  the  plaintiff  may  show  that  the  insured  had  a 
vendor's  lien  upon  the  premises  for  an  amount  greater  than  the  insurance." 
Moreover,  the  surrender  of  an  equitable  right  is  sufficient  consideration  for  a 
contract.     A  common      example  would  be  a  contract   for  the  sale  of   an  equity 

""Callanan  v.  Keenan  (1918)  224  N.  Y.  503,  121  N.  E.  376;  Huyck  v.  An- 
drews, supra,  footnote  1;  Pryor  v.  City  of  Buffalo  (1909)  197  N.  Y.  123,  90 
N.  E.  423;  DeLong  v.  Spring  Lake  etc.  Co.  (1905)  72  N.  J.  L.  125,  59  Atl.  1034. 
In  Memmert  v.  McKecn  (1886)  112  Pa.  St.  315,  4  Atl.  542,  and  Kutz  v.  McCune 
(1868)  22  Wis.  *628,  a  distinction  is  made  between  incumbrances  affecting 
title  and  incumbrances  affecting  the  physical  condition  of  the  premises.  In 
the  latter  class,  knowledge  of  the  purchaser  of  their  existence  at  the  time  of 
the  conveyance  is  a  defense  to  an  action  on  the  covenant  against  incumbrances. 
This  distinction  is  superficial  and  results  from  a  confusion  of  legal  rights 
with  physical  objects.  In  either  class  (so-called)  the  adverse  right  is  the  in- 
cumbrance. Cf.  Whitbeck  v.  Cook  (N.  Y.  1818)  15  Johns.  *483  (existence  of 
public  highway  of  which  grantee  had  notice,  no  breach  of  covenant  of  quiet 
enjoyment.) 

"N.   Y.   Cons.   Laws    (1909)    c.    SO. 

'*Ibid.;  Nellis  V.  Munson    (1888)    108  N.   Y.  453,   15   N.   E.   739. 

"^  Young  v.  Overbaugh   (1895)    145   N.  Y.   158.  39  N.  E.  712. 

"Hodges  v.  Fire  Ins.  Co.   (1853)   8  N.  Y.  416. 

"Continental  Fire  Ins.  Co.  v.  Brooks   (1901)    131   Ala.  614.  30  So.  876. 
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of  redemption  in  a  strict  "common-law  mortgage"  jurisdiction.  In  an  action  on 
such  a  contract  for  the  purchase  price,  would  not  the  seller  be  allowed  to  show 
that  he  had  transferred  to  the  defendant  buyer  his  equity  of  redemption?  Or 
would  the  court  "refuse  to  note  equities  in  an  action  at  law"  and  hold  that 
the  plaintiflf  had  given  no  consideration?  The  answer  seems  obvious  in  favor 
of  the  former  of  these  two  propositions.  In  the  insurance  cases,"  the  plaintiff 
was  allowed  to  prove  that  he,  or  his  assignor,  had  an  equitable  right  against 
a  third  person.  In  the  principal  case,  the  plaintiff  proved  that  a  third  party  had 
an  equitable  right  against  "the  land,"  or  more  strictly,  against  it  as  owner  of 
the  land.  This  slight  difference  should  not  be  made  the  basis  of  any  distinction. 
In  both  cases  the  court  is  recognizing  an  equitable  right,  not  for  the  purpose  of 
enforcing  it,  but  only  as  a  basis  for  determining  the  strictly  legal  rights  of  the 
plaintiff." 

The  usual  definitions  of  an  incumbrance  as  laid  down  in  the  cases**  and  by 
the  text  writers"  seem  broad  enough  to  cover  adverse  equities  which  interfere 
with  the  enjoyment  of  the  premises.  A  restrictive  covenant  enforceable  in  equity 
by  an  injunction,"  and  a  contract  obligation  to  allow  the  use  of  a  way  in  per- 
petuity, specifically  enforceable  in  equity  against  those  who  take  with  notice," 
have  been  held  to  be  incumbrances,  whose  existence  could  be  proven  by  the 
plaintiff  to  show  a  breach  of  a  covenant  against  incumbrances. 

The  doctrine,  that  in  actions  at  law  the  plaintiff  can  show  equities  as  a 
basis  upon  which  his  legal  rights  are  founded,  seems  highly  desirable  and 
preferable  to  that  of  the  dissenting  judges  in  the  principal  case.  If  any  earlier 
New  York  cases,"  based  upon  a  narrower  interpretation  of  Real  Prop.  Law 
§  243 "  have  been  weakened  or  overruled  by  the  principal  case,  the  general 
result  is  very  satisfactory,  and  in  accord  with  the  spirit  of  the  Code,"  which 
strives,  as  far  as  possible,  to  abolish  the  distinctions  between  actions  at  law  and 
suits  in   equity. 

A  further  justification  of  this  doctrine  appears  when  it  is  considered  that 
if  this  had  been  an  action  at  law  brought  by  the  ferry  company  against  the 
city  for  damages  because  of  the  city's  refusal  to  take  a  conveyance  of  the 
property,  it  seems  that  the  court  would  have  held  the  title  not  marketable,  on 
the  ground  that  there  is  now  but  one  rule  at  law  or  in  equity  as  to  marketability 
of  title,  and  that  is  the  former  equity  rule."  To  hold  that  the  title  was  not 
marketable  in  such  an  action,  and  then  to  hold  in  the  instant  case  that  there 
was  no  incumbrance  upon  the  property,  would  have  been  an  inconsistency  which 
was  fortunately  avoided. 

^Hodges  v.  Fire  Ins.  Co.,  supra,  footnote  16;  Continental  Fire  Ins.  Co. 
V.    Brooks,    supra,    footnote    17. 

"The  doctrine  of  the  recognition, — as  distinguished  from  the  enforcement, — 
of  equities  in  actions  at  law  where  they  are  a  basis  for  legal  rights,  is  not  to 
be  confused  with  that  of  cases  depending  upon  Code  provisions  permitting 
"equitable  defenses."  See  Despard  v.  Walbridge  (1857)  15  N.  Y.  374.  In  the 
two  cases  under  discussion  supra,  footnote  18,  it  was  the  plaintiff  who  was 
allowed  to  show  that  his  legal  right  to  recover  on  the  contract  was  based  upon 
an  equity. 

^^  PrescotH  v.  Trueman,  supra,  footnote  1,  p.  629;  Post  v.  Campau,  supra, 
footnote  8,  pp.  94,  95;  Foster  v.  Scoti^  (1893)    136  N.  Y.  577,  582,  32  N.  E.  976. 

"Maupin,  Marketable   Title    (1896)    286,   287. 

^Roberts  v.  Levy   (N.  Y.  1867)   3  Abb.  Pr.    (n.  s.)   311. 

"Bailey  v.  Agawam  Nat.  Bank,  supra,  footnote  7,  p.  69. 

**  Chamberlain  v.  Spargur  (1881)  86  N.  Y.  603;  Nellis  v.  Munson,  supra, 
footnote   13. 

*'  Supra,   footnote   13. 

"  N.  Y.  Code  Civ.  Proc.  §3339 ;  N.  Y.  C.  P.  A.  §8. 

"See  Moore  v.   Williams  (1889)    115  N.  Y.  586,  597,  22  N.  E.  233. 
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Negugen'CE  Of  Payee  as  a  Defense  to  Bank  Paying  Check  on  Forged 
Indorsement. — It  seems  obvious  that  in  the  ordinary  action  upon  contract  for 
failure  to  deliver  goods,  it  would  be  no  defense,  in  the  absence  of  estoppel,  that 
the  plaintif?  knew  the  goods  had  been  stolen  and  had  failed  to  give  notice  of  the 
theft'  to  the  defendant  within  a  reasonable  time.  Likewise  if  a  thief  steals  the 
plaintiff's  chattels  and  sells  them  to  an  innocent  purchaser,  in  an  action  by  the 
plaintiff  for  the  conversion,  it  would  be  no  defense  to  aver  that  after  discovering 
the  theft,  the  plaintiflf  did  not  give  notice  thereof  to  the  purchaser  within  a 
reasonable  time.*  But  in  the  analogous  situation  which  was  presented  in  the  recent 
case  of  Annctt  v.  Chase  National  Batik  (1st  DepL  1921)  196  App.  Div.  632,  188 
N.  Y.  Supp.  7,  a  different  rule  was  said  to  apply.  In  that  case,  the  plaintiflf  was 
the  payee  of  a  draft  on  the  defendant  bank.  The  plaintiff's  attorney  forged  the 
indorsement  and  upon  this  forged  indorsement,  the  bank  paid  the  draft.  The 
attorney  converted  the  proceeds  to  his  own  use.  The  plaintiflF,  having  learned 
of  the  forgery,  delayed  two  months  before  notifying  the  defendant  bank  thereof. 
This  was  an  action  for  the  conversion  of  the  draft.  Judgment  on  a  verdict  for 
the  plaintiff  was  reversed  on  appeal,  on  the  ground  that  the  failure  to  give  notice 
was  negligence  as  a  matter  of  law  which  barred  the  plaintiflf  from  recovering, 
although  there  was  no  proof  that  such  delay  had  actually  caused  any  loss  to  the 
defendant.' 

Leader  Manufacturers'  Bank  v.  Morgan*  was  the  leading  case  cited  in 
support  of  this  doctrine.  That  was  an  action  by  a  despositor  to  recover  sums  paid 
out  on  raised  checks.  The  plaintiflf  had  received  bank  statements  and  failed  to 
examine  them.  The  court  held  that  custom  and  usage  in  the  banking  business 
had  imposed  upon  a  depositor  the  duty  of  diligently  examining  bank  statements;* 
that  the  silence  of  the  depositor  was  equivalent  to  a  representation  that  the 
statements  were  correct;*  that  if  the  bank  in  reliance  upon  this  representation 
failed  to  take  steps  against  the  criminal,  the  depositor  was  thereby  estopped  from 
setting  up  that  the  statements  were  incorrect.'     And  the  court   qualified   this   by 

*  While  there  may  be  a  duty  to  inform  the  proper  public  oflficer  of  the  com- 
mission of  a  felony,  this  duty  would  give  rise  to  no  civil  rights  in  the  victim  of 
the  felony. 

*  But  no  recovery  in  conversion  may  be  had  against  an  innocent  purchaser 
in  New  York  until  demand  and  refusal.  Tompkins  v.  Fottda  Glove  Co.  (1907) 
188  N.  Y.  261,  80  N.  E.  933  (semble). 

*Of  course,  if  the  owner  was  not  negligent,  a  bank  is  liable  for  money  paid 
on  a  forged  instrument  whether  it  was  negligent,  Louist'ille,  etc.  R\.  v.  Citizens' 
etc.  Bank  (1917)  74  Fla.  385,  77  So.  104,  or  not.  Robinson  v.  Chemical  Nat'l 
Bank   (1881)   86  N.  Y.  404. 

*  (1886)   117  U.  S.  96,  6  Sup.  Ct.  657. 

*See  National  Dredging  Co.  v.  Farmers'  Bank  (Del.  1908)  6  Penn.  580,  589. 
69  Atl.  607;  Bank  v.  Richmond  El.  Co.  (1907)  106  Va.  347,  350,  56  S.  E.  152.  But 
the  depositor  is  under  no  duty  to  verifv  indorsements.  Los  Angeles  Investment 
Co.  V.  Home  Sav.  Bank  (1919)  180  Cal.  601,  182  Pac.  293;  Metallurgical  Securi- 
ties Co.  V  Mechanics  etc.  Nat'l  Bank  (1916)  171  App.  Div.  321,  157  N.  Y.  Supp. 
321.  And  the  depositor  is  under  no  duty  to  call  for  a  pass  book  left  bv  him  to  be 
balanced.     McCarty  v.  First  Nat'l  Bank  etc.   (1920)  204  Ala.  424,  85  So.  754. 

*  See  National  Dredging  Co.  v.  Farmers'  Bank,  supra,  footnote  5.  p.  589. 

'  Some  cases,  including  those  in  the  federal  courts,  have  announced  the  rule 
that  the  negligence  of  a  depositor  is  not  a  defense  unless  it  amounts  to  an  estoppel 
or  is  the  proximate  cause  of  the  forgeries.  United  States  v.  N^atioual  Bank  of 
Commerce,  etc.  (C.  C.  A.  1913)  205  Fed.  433;  New  York,  etc.  Bank  v.  Houston 
(C.  C.  A.  1909)  169  Fed.  785;  Jordan  Marsh  Co.  v.  National  Shau^nut  Bank 
(1909)  201  Mass.  397,  87  N.  E.  740.  This  is  the  rule  which  would  be  expected  by 
analogy  to  the  cases  not  involving  banks.  Also  cf.  Hammerschlag  Mfg.  Co.  v. 
Importers'  etc.  Bank  (C.  C.  A.  1919)  262  Fed.  266.  where  the  plaintiff  depositor 
was  held  bound  by  the  bank's  stipulations  limiting  liability  for  forgeries  not  re- 
ported within  a  specified  time  after  the  return  of  vouchers.  But  see  cases  infra, 
footnotes  12,  13  and  14. 
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stating*  what  seems  to  be  the  law  in  New  York  and  generally,  that  if  the  bank 
was  negligent*  in  failing  to  detect  the  alterations,  the  negligence  of  the  de- 
positor would  be  immaterial.'"  There  is  a  vital  difference,  however,  between  this 
case  and  the  instant  case.  In  the  instant  case,  the  plaintiff  was  a  stranger  to 
the  bank.  He  never  made  any  representation  to  the  bank.  His  liability  here,  if 
any,  would  seem  to  rest  upon  a  different  principle.  Yet  the  courts  fail  to  recognize 
this.  They  treat  the  two  cases  precisely  the  same.  Granting  the  correctness  of 
this,  however,  yet  the  instant  case  neglected  to  consider  the  question  whether 
or  not  the  bank  was  negligent,  apparently  assuming  it  to  be  immaterial." 

In  the  depositor  cases,  if  the  plaintiff's  negligence  contributed  to  the  bank's 
deception,  then  if  the  bank  used  due  care,  there  can  be  no  recovery  against  it." 
The  New  York  courts  follow  this  rule  by  holding  that  negligent  failure  to  de- 
tect and  give  notice  is  a  defense  as  to  forgeries  perpetrated  subsequent  to  the 
plaintiff's  default  in  inspecting  prior  statements  evidencing  forgery."  But  here 
thev  stop,  in  contrast  to  Leather  Manufacturers'  Bank  v.  Morgan,  and  allow  a 
rrrovery  as  to  forgeries  perpetrated  prior  to  the  first  moment  when,  through 
failure  to  examine  his  statements,  the  plaintiff  became  negligent."  If  this  be  the 
nilft  with  regard  to  a  depositor  who  is  in  so  close  a  business  relationship  with 
t*'*^  bank,  much  more  so,  seemingly,  would  it  be  the  rule  as  to  comparative 
strangers  like  the  payee  in  the  instant  case  from  whom  a  duty  of  detection  or  dis- 
closure would  less  justly  be  exacted.  In  this  respect  also  then,  the  instant  case 
seems  at  variance  with  previous  New  York  decisions,  for  the  plaintiff  here  was 
in  no  way  negligent  until  after  the  bank  had   paid   the   forged   draft." 

The  reasoning  of  the  Pennsylvania  courts  inclines  toward  supporting  the 
instant  case."     Its  justification  is  there  found  in  the  fact  that  delay  may  deprive 

*  Leather  Manufacturers'  Bank  v.  Morgan,  supra,  footnote  4,  p.   112. 

•A  bank  is  under  a  duty  not  to  pay  without  identification  of  the  payee  or 
indorsee.  Citizens'  Nat'l  Bank  v.  Reynolds  (Ind.  1920)  126  N.  E.  234;  Jordan 
Marsh  Co.  v.  National  Shaimnut  Bank,  supra,  footnote  7.  But  a  liability  in- 
curred by  a  breach  of  this  duty  may  be  extinguished  if  the  depositor  was  negli- 
gent and  the  bank  used  due  care.  Leather  Manufacturers'  Bank  v.  Morgan, 
supra,  footnote  4. 

^^  First  Nat'l  Bank  v.  Farrell  (C.  C.  A.  1921)  272  Fed.  371;  NalHonal  Dredg- 
ing Co.  v.  Farmers'  Bank,  supra,  footnote  5;  Critten  v.  Chemical  Nat'l  Bank 
(1902)  171  N.  Y.  219,  63  N.  E.  969;  New  York  etc.  Bank  v.  Houston,  supra,  foot- 
note 7;  see  Bank  v.  Richmond  El.  Co.,  supra,  footnote  5;  Brixen  v.  Deseret  Nat'l 
Bank  (1888)  5  Utah  504,  513,  18  Pac.  43. 

"  This  was  plainly  erroneous  by  analogy  to  the  depositor  cases.  Supra,  foot- 
notes 7  and  9.  However  a  bank  may  escape  liability  by  establishing  that  it  was 
not  negligent  but  that  the  depositor  was.  Prudential  Ins.  Co.  v.  National  Bank  of 
Commerce  (1920)  227  N.  Y.  510,  125  N.  E.  824. 

"Weisberger  Co.  v.  Savings  Bank  (1911)  84  Ohio  St.  21,  95  N.  E.  379;  First 
Nat'l  Bank  etc.  v.   Walling  &■  Son   (Tex.  Civ.  App.  1920)  218  S.  W.  1080. 

^*  Critten  v  Chemical  Nat'l  Bank,  supra,  footnote  10;  Morgan  v.  United 
States  Mortgage  etc.  Co.   (1913)  208  N.  Y.  218,  101  N.  E.  871. 

"  Critten  v.  Chemical  Nat'l  Bank,  supra,  footnote  10.  The  same  distinction 
was  made  in  National  Dredging  Co.  v.  Farmers'  Bank,  supra,  footnote  5;  contra. 
Leather  Manufacturers'  Bank  v.  Morgan,  supra,  footnote  4. 

"N.  I.  L.  (N.  Y.  Cons.  Laws  1909)  §  326  provides  that  no  bank  shall  be 
liable  for  cashing  forged  checks  unless  the  depositor  gives  notice  of  the  forgery 
within  one  year  after  the  return  of  the  vouchers  to  him.  But  that  statute  does 
not  apply  to  the  situation  in  the  instant  case. 

"Marks  v.  Anchor  Savings  Bank  (1916)  252  Pa.  St.  304,  97  Atl.  399  (payee 
of  certified  check)  ;  Connors  v.  The  Old  Forge  Bank  (1914)  245  Pa.  St. 
97,  91  Atl.  210;  McNeeley  v.  Bank  of  North  America  (1908)  221  Pa.  St.  588,  70 
Atl.  891.  The  last  two  cases,  both  depositor  cases,  were  relied  upon  in  the  instant 
case,  together  with  Leather  Manufacturers'  Bank  v.  Morgan,  supra,  footnote  4,  and 
United  States  v.  National  Exchange  Bank  (D.  C.  1891)  45  Fed.  163.  In  this 
case  "there  was  little  consideration  of  the  case  of  delay  without  resulting  dam- 
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the  bank  of  an  opportunity  to  go  against  the  forger  and  may  allow  a  dishonest 
depositor  or  payee  to  aid  the  forger  to  escape."  A  similar  argument,  however, 
would  have  equal  force  in  the  case  already  mentioned  where  an  innocent  pur- 
chaser of  a  stolen  chattel  is  sued  in  conversion.  Yet  the  rule  which  would  be 
followed,  it  is   submitted,   would   be  quite   the   contrary  of   that   here   laid  down. 

Whatever  in  such  cases  be  the  theory  of  the  courts  in  placing  a  liabiHty  upon 
the  plaintiff  to  have  his  claim  against  the  bank  defeated  by  his  subsequent  negli- 
gence, the  weight  of  authority  in  the  United  States  including'  New  York 
allows  no  such  result  without  proof  of  damage  to  the  bank."  Yet  slight  proof 
of  injury  is  often  sufficient." 

The  instant  case  goes  further  than  the  depositor  cases,  for  here  no  representa- 
tion was  made  upon  which  the  bank  would  be  justified  in  acting.  This  extension 
of  settled  legal  principles  cannot  be  justified  upon  analogy,  but  if  at  all,  only 
upon  the  ground  of  the  present  day  commercial  needs  for  expeditious  banking 
methods.^  Furthermore,  the  instant  case  by  anology  seems  at  variance  with 
three  settled  rules  as  laid  down  in  previous  New  York  cases.  First,  if  the  bank 
is  negligent  the  negligence  of  the  depositor  is  immaterial."  Second,  if  the  bank 
suffered  no  loss  the  negligence  of  the  depositor  is  immaterial.^  Third,  in  any 
event  the  bank  is  liable  to  a  depositor  for  paying  forged  instruments  when  at 
the  time  the  pa>Tnents  were  made,  the  depositor  had  violated  no  duty  which  it 
owed  to  the  bank.** 

The  MEAstntE  of  Restitution  in  Rescission  for  Default. — "Now  where  a 
contract  is  to  be  rescinded  at  all  it  must  be  rescinded  in  toto  and  the  parties  put 
in  statu  quo."*  Unfortunately  "non  lamen  inritum  quodcumque  retrost  efficiet, 
neque  diffinget  infectumque  reddct  quod  fugicns  semel  hova  vexit."*  This  restora- 
tion is  impossible  of  literal  fulfillment.  Hence  it  is  not  surprising  that  the  faithful 
reiteration  of  the  doctrine  by  the  American  courts  which  nevertheless  view  with 
favor  the  rescission  remedy,  has  rendered  the  stattts  quo  concept  truly  Protean.* 

age  .  .  .  "  United  States  v.  National  Exchange  Bank  of  Boston  (D.  C.  1905) 
141  Fed.  209,  211.  No  other  authorities  were  cited  in  the  instant  case.  Even  in 
Pennsylvania,  however,  no  case  has  been  found  which  justifies  the  extreme  position 
of  the  instant  case. 

"  See  McNeeh  v.  Bank  of  North  America,  supra,  footnote  15,  pp.  594,  595. 

"Houseman  Spitzley  Corp.  v.  American  State  Bank  (1919)  205  Mich.  268, 
171  N.  W.  543;  Kearny  v.  Metropolitan  Trust  Co.  (1905)  110  App.  Div.  236, 
97  N.  Y.  Supp.  274,  afTd  (1906)  186  N.  Y.  611.  79  N.  E.  118;  Murphy  v.  Metro- 
politan Natfl  Bank  (1906)  191  Mass.  159,  77  N.  E.  693;  Janin  v.  London,  etc.  Bank 
(1891)  92  Cal.  14,  27  Pac.  1100;  Wind  v.  Fifth  Nat'l  Bank  (1890)  39  Mo.  App. 
72;  Pratt  v.  Union  Nat'l  Bank  (1909)  79  N.  J.  L.  117,  75  Atl.  313,  aff'd  (1911) 
81  N.  T.  L.  588,  80  Atl.  492;  Hardy  &  Bros.  v.  Chesapeake  Bank  (1879)  51  Md. 
562;  c'f.  First  Nat'l  Bank  etc.  v.  Allen  (1893)  100  Ala.  476.  14  So.  335;  but  cf. 
Israel  v.  State  Nat'l  Bank,  etc.  (1909)   124  La.  885,  50  So.  783. 

"  Cf.  Leather  Manufacturers'  Bank  v.  Morgan,  supra,  footnote  4. 

**  Whether  or  not  the  facts  in  the  instant  case  warranted  a  finding  of  ratifica- 
tion is  another  question.  This  note  has  attempted  only  a  discussion  of  the  ground 
taken  by  the  court. 

**  Critten  v.  Chemical  Nat'l  Bank,  supra,  footnote  10. 

''Kearny  v.  Metropolitan  Trust  Co.  supra,  footnote  17;  Metallurgical  Securi- 
ties Co.  v.  M.  &  M.  Securities  Co.,  supra,  footnote  5. 

**  Critten  v.  Chemical  Nat'l  Bank,  supra,  footnote  10. 

*Lord  Ellenborough,  C.  /.,  in  Hunt  v.  Silk  (1804)  5  East  449.  452,  where  be- 
cause the  parties  could  not  be  put  in  statu  quo,  a  lessee  was  not  permitted  to 
rescind  and  recover  rent  paid,  although  the  lessor  had  defaulted  materially.  And 
in  Couch  v.  Crane  (1914)  142  Ga.  22,  27.  82  S.  E.  459.  "Rescission  involves  restora- 
tion to  the  original  status     .     .     .     ";  see  Story,  Contracts  (5th  ed.  1884)  §  1337. 

'  Horace.  Bk.  HI,  Ode  XXIX. 

*  Hunt  V.  Silk,  supra,  footnote  1,  represents  the  English  view,  which  has  the 
virtues  of  logic  and  comparative  simplicity  of  application.     Cf.  Masson  v.  Bovet 
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An  interesting  phase  of  this  question  appears  in  the  recent  case  of  Dcrmott  Land, 
etc.  Co.  V.  Walter  A.  Zclnicker  S.  Co.  (C.  C.  A.  8th  Cir.  1921)  271  Fed.  918. 
Here  the  plaintiff  vendee  paid  in  advance  the  entire  price  of  a  quantity  of  goods 
contracted  to  be  delivered  in  instalments  by  the  defendant  vendor.  The  latter 
defaulted  after  a  portion  of  the  goods  had  been  delivered  to  and  resold  by  the 
vendee  at  a  net  advance.  After  rescinding,  the  latter  sued  for  the  purchase  price 
less  the  contract  value  of  the  goods  received.  But  the  defendant  claimed  a  set-off 
of  the  vendee's  gross  receipts  from  the  resale.  Held,  one  judge  dissenting,  for 
the  plaintiff.  "...  We  do  not  think  that  justice  requires  appellee  [plaintiff 
vendee]  to  acount  for  what  the  property  delivered  sold  for.    ..." 

Careful  legal  thinkers  have  considered  rescission  or  disregard  of  a  contract 
for  default,  and  the  consequent  action  in  quasi-contract,  a  mode  of  procedure  anti- 
thetical in  principle  and  nature  to  the  alternative  action  for  damages  for  breach 
of  contract.*  The  distinction  is  clearly  observed  by  the  English  courts,  which 
strictly  insist  that  a  party  may  not  with  one  hand  brush  aside  the  contract 
to  regain  benefits  conferred,  and  pocket  with  the  other  hand  any  portion  of 
whatever  benefits  were  received  by  him  under  the  agreement.' 

American  authorities,  however,  in  their  extended  development  of  the  quasi- 
contractual  remedy  in  such  cases,  reveal  a  welter  of  confused  and  contradictory 
pronouncements  as  to  the  measure  of  the  restitution  required  of  the  party  rescind- 
ing. For  example,  in  some  cases  where  a  life  insurer  defaults,  the  assured  is 
permitted  to  rescind  and  to  recover  the  full  amount  of  the  premiums  paid.'  These 
opinions  either  ignore  the  benefit  of  the  insurance  enjoyed  during  the  life  of  the 
policy,  or  else  tacitly  balance  this  against  the  usual  detriment  of  increased  risk 
due  to  lapse  of  time.    At  all  events,  no  restitution  is  required. 

This  situation  may  be  compared  with  the  numerous  cases  where  a  vendee  of 
realty,  in  possession  before  the  closing  of  title,  has  rescinded  for  default  and 
sues  to  recover  benefits  conferred.  While  such  a  vendee  will  be  credited  on 
account  of  improvements  made,  the  rules  are  not  uniform  for  the  estimation  of 
this  credit. '  Moreover,  it  is  generally  held  that  there  must  be  a  deduction  from 
the  recovery  on  account  of  rents  and  profits  for  the  use  of  the  land  during  occu- 
pancy.'   Some,  but  not  all  jurisdictions,  credit  the  vendee  with  interest  on  the  sum 

(N.  Y.  1845)  1  Denio  69;  see  Catling  v.  Newell  (1857)  9  Ind.  572,  577  et  seq.; 
Woodward,  Quasi-Contracts  (1913)  425.    But  cf.  Fay  v.  Oliver  (1848)  20  Vt.  118. 

*See  Woodward,  op.  ci».  431;  Williston,  Sales  (1909)  789.  Constantly  is  it 
declared  in  the  cases  that  one  or  the  other  remedy  may  be  elected.  See,  e.  g.. 
Graves  v.  IVhite  (1882)  87  N.  Y.  463,  465;  McDonald  v.  Katisas,  etc.  Co.  (C.  C. 
A.  1906)  149  Fed.  360,  363,  364.  Rescission  and  recovery  of  benefits  for  de- 
fault are  also  an  accepted  remedv  in  the  Civil  Law.  See  Pothier,  Control  de  Vente 
(1778)   §  475;  Code  Civil  arts.  1184,  1610,  1654. 

^Hunt  v.  Silk,  supra,  footnote  1;  see  3  Williston,  Contracts   (1920)   §  1460. 

"Supreme  Council  v.  Black  (C.  C.  A.  1903)  123  Fed.  650;  American  Life  Ins. 
Co.  V.  McAden  (1885)  109  Pa.  St.  399,  1  Atl.  256;  Van  Werden  v.  A.<;surance  Soc. 
(1896)  99  Iowa  621,  68  N.  W.  892;  cf.  Minsho  v.  Bankers  Life  Ins.  Co.  (1908) 
129  App.  Div.  332,  113  N.  Y.  Supp.  346  (fraud). 

''Mason  v.  Lowing  (Tenn.  1882)  10  Lea  264  (enhancement  of  the  land  in 
value)  ;  see  Hood  v.  Building  Ass'n  (1894)  8  Tex.  Civ.  App.  385,  388,  27  S.  W. 
1046  (value  of  the  improvements)  ;  cf.  Farris  v.  Ware  (1872)  60  Me.  482  (cost 
of  the  improvements  to  the  vendee)  ;  Kean  v.  Landrum  (1905)  72  S.  C.  556,  52 
S.  E.  421.;  Taylor  V.  Porter  (Ky.  1833)  1  Dana  421;  Neblett  v.  MacFarland  (1875) 
92  U.  S.  101    (rescission  for  fraud). 

^Axf^el  V.  Chase  (1881)  77  Ind.  74;  Todd  v.  Leach  (1896)  100  Ga.  227,  28  S. 
E.  43;  Mason  v.  Lawing,  supra,  footnote  7;  Hood  v.  Building  Ass'n,  supra,  foot- 
note 7  (semble)  ;  contra,  Ankeny  v.  Clark  (1893)  148  U.  S.  345,  13  Sup.  Ct. 
617.  But  see  3  Williston,  Contracts  (1920)  §1457;  and  cf.  McDaniel  v.  Gray  & 
Co.  (1882)  69  Ga.  433.     It  is  unfortunate  that  the  opinions  do  not  indicate  whether 
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recovered,  from  the  date  of  original  payment.*  Unlike  the  insurance  cases  dis- 
cussed above,  the  weight  of  authority  in  the  realty  cases  requires  him  who  rescinds, 
to  restore  something;  but,  as  shown,  the  latter  cases  are  at  variance  as  to  the 
proper  demesuration  of  that  restituendum. 

Also  in  the  rescission  for  default  of  transfers  of  personalty,  the  general  rule 
requires  restoration  of  what  was  received  under  the  contract."  And  with  this 
generality  ends  uniformity.  There  is  a  difference  of  opinion  as  to  whether,  against 
the  recovery,  should  be  debited  the  value  of  the  use  of  what  was  received.  In 
contrast  with  the  land  cases  treated  above,  the  weight  of  authority  seems  to  deny 
such  a  debit."  But  some  courts  declare  that  the  depreciation  in  value  due  to  such 
use  or  even  to  accidental  causes,  should  be  borne  by  the  party  rescinded  against." 
Obviously,  when  a  vendee  who  received  new  goods  returns  them  used,  and  conse- 
quently of  but  second-hand  market  value,  the  vendor,  if  there  is  no  allowance 
therefor,  appears  to  be  just  that  much  worse  oflF  than  if  the  contract  had  never 
been."  Such  a  result  seems  hardly  consonant  with  the  professed  doctrine  of  the 
status  quo. 

When  the  rescinding  party  is  unable  to  restore  ansrthing  in  specie,  as  in  the 
instant  case,  some  cash  equivalent,  if  rescission  is  permitted  at  all,  must  gen- 
erally be  restored."  Little  precise  authority  has  been  found,  and  in  the  opinions 
as  reported,  there  is,  unfortunately,  little  if  any  discussion  as  to  the  measure  of 
such  cash  equivalents." 

However,  the  position  of  the  defendant  vendor  may  be  likened  to  that  of  a 
plaintiff  who  is  in  default  on  a  contract,  but  who  nevertheless  seeks  to  recover  in 
a  common  count.  Undoubtedly  in  situations  like  the  instant  case,  expedition  and 
simplicity  are  promoted  by  requiring  restoration  before  suit,  or  set-off  against  the 
recovery  by  a  rescinding  plaintiff.  These  are  the  approved  methods  of  procedure. 
But  the  same  ultimate  result  to  the  parties,  under  the  quasi-contractual  theory, 
would  be  reached  if  each  could  bring  a  separate  action  for  benefits  conferred. 

the  basis  of  calculation  be  the  actual  receipts  or  the  rental  value  in  the  realty 
market. 

'Kicks  V.  State  Bank  (1904)  12  N.  Dak.  576,  98  N.  W.  408.  But  cf.  cases 
cited  supra,  footnote  8,  wherein  the  question  of  interest  was  apparently  ignored 
by  the  courts. 

'*Hoadly  v.  House  (1859)  32  Vt.  179;  cf.  Cobb  v.  Hatfield  (1871)  46  N.  Y.  533 
(fraud).  But  restitution  has  been  excused  if  rendered  impossible  by  the  act  of 
another,  without  fault  of  the  rescinder.  Robertson  v.  Brooks  (1889)  40 
Fed.  525;  cf.  Henninger  v.  Heald  (1893)  51  N.  J.  Eq.  74,  26  Atl.  449;  Broivn  v. 
Witter  (1840)   10  Ohio  142. 

"^  Campbell  Mfg.  Co.  v.  Marsh  (1894)  20  Colo.  22,  36  Pac.  799  (printing 
press)  ;  Benson  v.  Cowell  (1879)  52  Iowa  137,  2  N.  W.  1035  (money)  ;  contra, 
IVilson  v.  Burks  (1883)  71  Ga.  862;  cf.  Aultman,  etc.  Co.  v.  Mead  (1901)  109 
Ky.  583,  60  S.  W.  294;  Schank  v.  Schuchman  (1914)  212  N.  Y.  352,  106  N.  E.  127. 

"Campbell  v.  Marsh,  supra,  footnote  11.  Cf.  Wilson  v.  Burks,  Aultman  v. 
Mead,  supra,  footnote  11;  Ncblett  v.  MacFarland,  supra,  footnote  7;  Rackemann 
v.  Riverbank,  etc.  Co.  (1896)   167  Mass.  1.  44  N.  E.  990. 

"  Although  under  certain  circumstances  interest  upon  the  purchase  money 
will  offset  the  use  value  of  the  goods,  yet  there  remains  uncompensated  the  loss 
of  market  value,  which  is  the  result  (1)  of  intrinsic  deterioration  and  (2)  of 
their  now  second-hand  quality. 

"See  White  v.  Miller  (1910)  43  Pa.  Super.  Ct.  572,  576;  cf.  Timmerman  v. 
Stanley  (1905)  123  Ga.  850,  51  S.  E.  760.  discussed  in  (1906)  6  Columbia  L.\vf 
Rev.  53.  The  same  is  true  in  the  somewhat  analogous  situation  of  rescission  for 
fraud.  Basve  v.  Paola  Ref.  Co.  (1909)  79  Kan.  755,  101  Pac.  658;  cf.  American, 
etc.  Co.  V.  Taggcrt  (1906)  124  111.  App.  567.  In  Miller  v.  Roberts  (1911)  9  Ga. 
App.  511,  71  S.  E.  927  (rescission  for  fraud),  the  court  hints  that  the  measure  of 
restitution  will  include  net  profits. 

"£.  g.,  see  Brezcstcr  v.  Wooster  (1892)  131  N.  Y.  473,  30  N.  E.  489;  cf. 
cases  cited  infra,  footnotes  17,  18. 
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In  the  cases  which  involve  defaulting  plaintiffs,  the  authorities  are  far  from 
harmonious.  One  view  permits  recovery  of  the  contract  value  of  the  benefit  less 
the  damages  to  the  defendant  for  the  plaintiff's  non-performance."  Other  courts 
give  the  plaintiff  the  actual  value  with  such  deduction."  A  third  doctrine  measures 
recovery  by  a  quantum  meruit  or  a  quantum  valebat  not  greater  than  the  contract 
value,  less  damages."  The  first  rule  seems  utterly  to  disregard  the  alternative 
and  quasi-contractual  character  of  the  remedy.  The  second  view  goes  to  the 
other  extreme,  but,  it  is  submitted,  is  unduly  favorable  to  the  defaulter."  The 
third  doctrine  is  a  compromise,  an  effort  to  recognize  both  the  quasi-contractual 
election,  and  the  poor  policy  of  allowing  one  to  profit  from  his  own  wrong.*" 
Some  insurance  cases  reveal  well  the  conflict  of  authority  within  a  subdivision  of 
this  immediate  subject.  An  insurer,  rightly  declaring  forfeit  a  policy  for  de- 
fault, is  suable  in  quasi-contract.  One  doctrine  declares  the  measure  of  recovery 
to  be  the  amount  of  premiums  paid  to  date  of  forfeiture,  less  the  value  of  the 
assurance."  Another  view  compels  return  of  the  premiums,  with  interest,  but 
less  the  actual  cost  of  the  risk  to  the  insurer.^ 

From  the  authorities  and  analogies  presented  hereinabove,  it  is  evident  that  a 
Daedalus  is  yet  to  be  found  for  the  restitution  problem.  The  instant  case,  by 
analogy,  may  seem  to  accord  with  the  cases  which  allow  a  defaulting  plaintiff 
to  recover  the  contract  value  of  benefits  conferred."'  But  the  language  of  the 
opinion  leaves  it  clearly  inferable  that  a  loss  from  resale  in  a  falling  market 
would  not  have  been  placed  upon  the  vendee." 

The  union  of  the  contractual  and  quasi-contractual,  effected  by  the  courts 
which  have  departed  from  the  strict  logic  of  Hunt  v.  Silk,''^  will  necessarily  pro- 
duce doctrinal  hybrids.  However,  to  allow  a  defaulting  vendor  to  set-oflf  a 
quantum  meruit  or  valcbaP  but  not  more  than  the  contract  value,  would  be  a  rule 
still  savoring  of  the  quasi-contractual  theory,  and  probably  not  shocking  to  the 
average  man's  sense  of  fitness.** 

''Pinches  v.  Sxvcdish,  etc.  Church  (1887)  55  Conn.  183,  10  Atl.  264;  AelHia, 
etc.  Works  V.  Kossuth  County  (1890)  79  Iowa  40,  44  N.  W.  215;  see  (1901)  1 
Columbia  Law  Rev.  324,  325;  Woodward,  op.  cit.  §  178. 

"Gillis  V.  Cobe  (1901)  177  Mass.  584,  59  N.  E.  455;  see  Wanhschaffe  v. 
Por^ja  (Tex.  Civ.  App.  1901)  63  S.  W.  663;  see  (1901)  1  Columbia  Law  Rev. 
324,  325;  Woodward,  op.  cit.  §  178. 

''^  Eycrman  v.  Mt.  Sinai  Cemetery  Ass'n  (1876)  61  Mo.  489;  United  States  v. 
Molloy  (C.  C.  A.  1906)  144  Fed.  321;  cf.  Atkins  v.  Barnstable  (1867)  97  Mass. 
428;  see  (1901)  1  Columbia  Law  Rev.  324,  325.  Cf.  Hemminger  v.  Western 
Assurance  Co.  (1893)  95  Mich.  355,  54  N.  W.  949;  Cil^  of  Chicago  v.  Sexton 
(1885)   115  111.  230,  2  N.  E.  263. 

"By  encouraging  defaults  in  a  rising  market  where  such  conduct  may  easily 
be  more  profitable  than   full  performance. 

^  Should  the  quantum  meruit  or  quantum  valebat  be  measured  by  the  cost 
to  the  plaintiff?  By  a  perhaps  peculiar  value  to  the  defendant?  By  the  general 
market  value?  And  as  of  what  time?  Cf.  cases  cited  supra,  footnote  7;  dis- 
cussion supra,  footnote  8;  3  Williston,  Contracts   (1920)   §§   1478-1485. 

''New  York  Life  Ins.  Co.  v.  Statham  (1876)  93  U.  S.  24. 

"^Abcll  v.  Penn,  etc.  Ins.  Co.  (1881)  18  W.  Va.  400;  cf.  Cleckly  v.  Mutual 
Fidelity  Co.  (1903)  117  Ga.  466,  43  S.  E.  725  (attempted  rescission  for  fraud)  ; 
but  cf.  Titlow  V.  Reliance,  etc.  his  Co.  (1914)  246  Pa.  St.  503,  92  At!.  747  (recov- 
ery of    full   amount).  '"Supra,  footnote  16. 

"Probably  default  by  a  vendor  is  unlikely  to  occur  under  such  circumstances. 
But  suppose  a  steady  or  a  slightly  rising  market,  in  which  the  vendee  resold  at  a 
loss  which  could  have  been  avoided  by  the  exercise  of  better  business  judgment? 

'^  Supra,  footnote  1. 

**  Recovery  under  the  rule  suggested  should  be  compared  with  the  measure 
of  damages  in  the  various  possible  situations,  were  suit  for  breach  of  contract. 
See  3  Williston,  Contracts  (1920)  §§1478-1485.  But  the  supplemental  purpose  of 
quasi-contract,  as  an  alternative  remedy  in  these  cases,  should  be  borne  in  mind. 
See  Lord  Mansfield,  C.  J.,  in  Towers  v.  Barrett  (1786)   1  Term  Rep.  133,  134. 
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Scope  or  Inquiry  on  H.'ibe.'^s  Corpus  by  Fugitive  from  Justice  in  Inter- 
state Rendition. — What  is  the  scope  of  inquiry  of  a  court  on  habeas  corpus 
proceedings  in  interstate  rendition  on  the  question  whether  the  relator  is  a 
fugitive  from  justice?  In  the  recent  case  of  People  ex  rel.  La  Rocque  v.  Enright 
(Sup.  Ct.  Special  Term,  1921)  115  Misc.  206,  189  N.  Y.  Supp.  167,  the  relator, 
having  been  arrested  under  a  rendition  warrant  of  the  Governor  of  New  York 
upon  the  requisition  of  the  Governor  of  Virginia,  sued  out  a  writ  of  habeas 
corpus.  At  the  trial,  he  attempted  to  prove  against  contrary  evidence  that  he 
was  not  in  Virginia  at  the  time  of  the  alleged  crime,  and  sought  to  be  discharged 
on  the  ground  that  the  weight  of  evidence  was  in  his  favor.  In  dismissing  the 
writ,  the  New  York  court  took  a  definite  stand  on  a  subject  long  victimized  by 
dicta,  yet  by  no  means  adequately  settled. 

The  United  States  Constitution  *  provides  for  the  interstate  rendition  of 
fugitives  from  justice,  and  supplementary  legislation  by  Congress*  describes  the 
proper  method.  When  a  demand  is  made,  it  must  appear  to  the  governor  of 
the  state  of  refuge  before  he  issues  a  warrant  of  extradition,  first,  that  the 
accused  is  substantially  charged  with  a  crime ;  second,  that  he  is  a  fugitive  from 
justice;*  and  third,  that  he  is  the  man  sought.*  The  problem  arises  whether 
the  courts  may  question  the  governor's  determination  that  the  accused  is  a 
fugitive  from  justice  within  the  purview  of  the  statute.'  It  is  unanimously 
agreed  that  the  subject  of  identity  is  open  to  inquiry  on  habeas  corpus.*  Nor 
do  the  courts  hesitate  to  review,  and  reverse  if  necessary,  the  executive  con- 
clusion that  the  accused  has  been  charged  with  a  crime.'  But  as  regards  the 
determination  that  the  relator  is  a  fugitive  from  justice,  a  divergence  appears.* 
A  very  few  cases  seem  to  deny  all  inquiry  into  the  governor's  conclusion  on 
that  point.*  The  other  extreme  is  the  position  that  whether  or  not  he  is  a 
fugitive,  is  a  question  of  fact  to  be  determined  on  habeas  corpus  like  any  other, 
i.  e.,  by  a  mere  preponderance  of  evidence."     Midway  between   is  the  majority 

'Art.  4,   §2.  *(1793)    1   Stat.  302,  U.   S.  Comp.  State.    (1916)    §10126. 

'Roberts  v.  ReUly  (1885)  116  U.  S.  80,  6  Sup.  Ct.  291;  Munsey  v.  Clough 
(1904)  196  U.  S.  364,"  25  Sup.  Ct.  282;  see  Applexard  v.  Massachusetts  (1906)  203 
U.  S.  222,  228,  27  Sup.  Ct.  122;  Denmson  v.  Christian  (1904)  72  Neb.  703,  101 
N.  W.  1045,  aff'd  (1905)  196  U.  S.  637,  25  Sup.  Ct.  795. 

*The  courts  seem  tacitly  to  assume  the  third  point  of  identity,  usually 
mentioning  the  other  two  only. 

*  This  involves  somewhat  the  nature  of  the  act  of  the  governor  of  the 
state  of  refuge.  To  begin  with,  his  duty  is  moral  only,  and  he  cannot  be  com- 
pelled to  act.  Kentucky  v.  Dennison  (U.  S.  1860)  24  How.  66;  see  Ex  parte 
Virginia  (1879)  100  U.  S.  339,  358,  359.  Generally  the  courts  have  said  his  duty 
is  ministerial  without  the  power  to  exercise  executive  or  judicial  discretion. 
Kentucky  v.  Dninison,  supra;  In  re  Thompson  (1915)  85  N.  J.  Eq.  221,  228, 
96  Atl.  102.  But  some  have  stated  that  he  acts  judicially  also.  In  re  Greenough 
(1858)  31  Vt.  279,  289.  It  would  seem  that  he  exercises  judicial  powers  in  view 
of  the  fact  that  he  examines  evidence  and  issues  the  warrant  at  his  discretion. 
See   1   Bailey,  Habeas  Corpus    (1913)    563. 

'People  ex  rel.  Ryan  v.  Conlin  (1895)  15  Misc.  303,  36  N.  Y.  Supp.  888; 
Ex  parte  Chung  Kin  Tow  (D.  C.  1914)  218  Fed.  185;  see  Commonwealth  v. 
Hare  (1908)   36  Pa.  Super.  Ct.  125,  130;  N.  Y.  Crim.  Code  §827. 

'People  ex  rel.  Laurence  v.  Brady  (1874)  56  N.  Y.  182;  People  ex  rel. 
Jourdan  v.  Donahue  (1881)  84  N.  Y.  438;  Sta^  ex  rel.  Stundahl  v.  Richardson 
(1885)    34  Minn.   115,  24  N.   W.  354. 

'  In  1885,  the  United  States  Supreme  Court  in  Roberts  v.  Rei'ly,  supra, 
footnote  3,  p.  95,  commented  on  the  lack  of  harmonious  decisions  and  authori- 
tative judgments  of  that  court  as  to  how  far  the  governor's  conclusion  might 
be  judicially  reviewed;  and  in  1906  that  court,  in  Appleyard  v.  Massachusetts, 
supra,  footnote  3,  pp.  228,  229,  cited  the  same  passage  as  still  representing  the 
situation. 

"People  ex  rel.  Ryan  v.  Conlin,  supra,  footnote  6. 

^'People  ex  rel.  Genna  v.  McLaughlin   (1911)    145  App.  Div    513,   130  N.  Y. 
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view  which  occasionally  expresses  doubt  as  to  the  propriety  of  reviewing  the 
governor's  decision,"  but  generally  inquires"  subject  to  limitations.  Thus  some 
courts  hold  that  where  there  is  conflicting  evidence,  the  prisoner  will  not  be 
discharged."  A  stronger  stand  is  that  of  no  review  if  there  be  any  reasonable 
evidence  that  the  accused  was  in  the  demanding  state,"  or  if  the  governor  had 
a  hearing  with  the  evidence  pro  and  con  before  him."  In  the  varying  language 
(usually  dicta)  of  the  United  States  Supreme  Court,  the  prisoner  should  not 
be  discharged  because  "the  evidence  as  to  his  being  a  fugitive  from  justice  was 
not  as  full  as  might  properly  have  been  required,  or  because  it  was  so  meagre, 
as  perhaps,  to  admit  of  a  different  conclusion";"  or,  he  should  be  discharged 
"when  it  is  conceded  or  when  it  is  so  conclusively  proved  that  no  question  can 
be  made  that  the  person  was  not  in  the  demanding  state," "  etc.,  down  to  the 
latest  expression,  that  the  "conclusion  must  stand  unless  clearly  overthrown." " 
These  cases  in  general  hold  that  the  warrant  of  extradition  makes  out  a  prima 
facie  case  that  the  prisoner  is  a   fugitive." 

The  courts  frequently  repeat  that  the  question  whether  the  accused  is 
charged  with  a  crime  is  one  of  law  and  open  on  the  face  of  the  papers  to 
judicial  inquiry,  while  the  question  whether  he  is  a  fugitive  from  justice  is  one 
of  fact.""  If,  upon  the  governor's  hearing,  the  sole  issue  is  whether  the  accused 
was  at  point  A  and  not  at  point  B,  it  is  a  question  of  fact,  and  when  evidence 
pro  and  con  has  been  received  by  the  governor,  it  ought  not  be  reviewed." 
On  the  other  hand,  the  prisoner  admittedly  may  not  have  been  physically  within 
the  demanding  state  at  any  time,  and  yet  may  have  committed  an  act  which 
resulted  in  a  crime  in  that  state.**  Or  he  may  have  done  a  material  act  and 
have   left  before   the  crime   was  accomplished,"     Or   he  may  have   remained    in 

Supp.  458;  People  ex  rel.  Fuchs  v.  Police  Commissioner  (1914)  83  Misc.  643, 
146  N.  Y.  Supp.  781.  This  was  the  relator's  contention  in  the  instant  case  where 
it  was  directly  rejected.  The  Gcnna  case  cited  McNichols  v.  Pease  (1907)  207 
U.  S.  100,  28  Sup.  Ct.  58  for  the  "preponderance  of  evidence"  view,  which  case 
at  another  point  (p.  112)  said  that  the  prisoner  would  not  be  discharged  unless 
it  was  made  clearly  and  satisfactorily  to  appear  that  he  was  not  a  fugitive. 
In  the  Gcnna  case,  the  Special  Term  of  the  Supreme  Court  found  the  evidence 
clear  and  satisfactory.  The  Appellate  Division  said  the  prisoner  ought  to  be 
discharged  on   such   facts  and  really  decides  only   that  proposition. 

"See  Biddingcr  v.  Commissioner  of  Police  (1917)  245  U.  S.  128,  134,  38 
Sup.  Ct.  41;  Katyuga  v.  Cosgrove  (1901)  67  N.  J.  L.  213,  214,  50  Atl.  679;  Ex 
parte  Regqel  (1885)   114  U.  S.  642,  652,  5  Sup.  Ct.  1148. 

"^Wilcox  V.  Nolze  (1878)  34  Oh.  St.  320;  Jones  v.  Leonard  (1878)  50  Iowa 
106;  see  Ex  parte  Shoemaker   (1914)   25   Cal.  App.   551,   144  Pac.  985. 

'*  Munsey  v.  Clough,  supra,  footnote  3. 

^*  Parrel  v.  Hawley  (1905)  78  Conn.  150,  61  Atl.  502;  Ex  parte  Reggel,  supra, 
footnote  11;  People  ex  rel.  Debono  v.  Board  of  Police  Com'rs  (1915)  89  Misc. 
248,  153  N.  Y.  Supp.  491. 

"  Dcftnison  v.  Chrisi^ian,  supra,  footnote  3;  see  Bruce  v.  Kayner  (C.  C.  A. 
1903)    124  Fed.  481,  483. 

"£jr  parte  Reggel,  supra,   footnote   11,  p.  653. 

"  Munsey  v.  Clouqh,  supra,   footnote  3,  p.  374. 

"Hogan  v.  O'Neill   (1921)   41   Sup.  Ct.  222,  223. 

"Roberts  v.  Reilly,  supra,  footnote  3;  Munsey  v.  Clough,  supra,  footnote  3; 
People  ex  rel.  Genna  v.  McLaughlin,  supra,  footnote  10;  McNichols  v.  Pease, 
supra,  footnote  10. 

"  Munsey  v.  Clough,  supra,  footnote  3,  p.  372 ;  Appleyard  v.  Massachusetts, 
supra,  footnote  3,  p.  228 ;  Roberts  v.  Reilly,  supra,  footnote  3,  p.  95 ;  People  ex 
rel.  Marshall  v.  Moore   (1915)    167  App.  Div.  479,  482,  153  N.  Y.  Supp.   10. 

"  Dennison  v.   Christian,  supra,   footnote  3. 

"Constructive  presence  does  not  justify  extradition.  People  ex  rel.  Corkran 
V.  Hxatt  (1902)  172  N.  Y.  176.  64  N.  E.  825,  aff'd  Hyatt  v.  People  ex  rel. 
Corkran  (1903)  188  U.  S.  691.  23  Sup.  Ct.  375;  In  re  Mohr  (1883)  7Z  Ala.  503; 
State  v.  Hall  (1894)    115  N.  C.  811,  20  S.  E.  729. 

*He  need  not  have  done  every  act  within  the  state  in  order  to  be  a  fugitiv-' 
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the  state  for  some  time  after  the  commission  of  the  offense  and  then  left,  not 
in  order  to  avoid  prosecution  but  for  some  other  purpose.**  Clearly,  in  de- 
termining the  legal  consequences  of  the  facts  he  has  found  in  such  cases,  the 
governor  decides  a  question  of  law,  i.  e.,  what  constitutes  a  fugitive;  and  the 
courts  have  invariably  reviewed  his  decision  and  have  frequently  overturned 
it."  The  cases  upholding  the  majority  rule  apparently  follow  this  general  line 
of  demarcation  between  questions  of  law  and  fact,  even  though  they  sometimes 
categorically   misplace    them. 

One  difficulty  with  the  position  that  the  executive  conclusion  is  not  to  be 
reviewed  at  all  is  that  it  makes  easy  an  abuse  of  legal  process.  Governors 
have  secured  renditions  by  sending  false  affidavits  thaf  the  accused  was  a  fugi- 
tive from  justice.**  Viewed  from  this  angle  the  problem  presents  another  phase 
of  the  conflict  between  the  administrative  and  judicial  branches  of  the  law. 
In  many  instances  the  overzealous  administrative  official  exceeds  his  authority, 
and  the  judiciary  has  often  shown  a  desire  to  review  such  acts  when  possible. 
Besides,  this  extreme  view  has  arisen  partly  from  the  notion  that  by  inquiring 
into  the  executive  determination,  you  are  examining  an  alibi  and  thus  making 
guilt  or  innocence  an  issue.  But  proof  that  the  accused  had  never  been  in  a 
demanding  state  shows  not  only  that  he  was  not  at  the  scene  of  the  crime, 
but  also  that  he  did  not  flee  from  the  state  and  hence  that  the  governor  had 
no  jurisdiction  to  cause  his  arrest  on  extradition  proceedings.  Such  evidence 
therefore   is   pertinent    to   an   issue   proper   on   habeas   corpus. 

On  the  other  hand,  the  "weight  of  evidence"  position  ignores  the  summary 
nature  of  the  remedy  of  habeas  corpus.  Time  and  again  it  has  been  announced 
that  this  writ  cannot  perform  the  function  of  a  writ  of  error,"  that  the  court 
examines  only  the  power  and  authority  to  act  and  not  the  correctness  of  the 
conclusions."  Otherwise,  as  was  pointed  out  in  the  instant  case,  the  demanding 
state  would  have  to  be  prepared  on  habeas  corpus  with  all  its  affirmative  evidence 
that  the  accused  was  in  the  state,  in  order  to  have  the  privilege  of  retrying  the 
issue  later. 

The  majority  doctrine  seems  eminently  sensible.  The  policy  of  liberal  con- 
struction of  the  rendition  statutes  so  as  to  effectuate  their  purpose**  would  be 
nullified  if  discharge  were  made  too  easy  to  procure;  yet  at  the  same  time,  the 
court  should  have  the  discretion  of  review  in  order  to  rectify  obvious  mistakes 
and  cases  of  bad  faith  and  so  safeguard  the  liberties  of  the  innocent. 

Strassheim  v.  Daily  (1911)  221  U.  S.  280,  31  Sup.  Ct.  558;  Ex  parte  Finch 
(Neb.   1921)    182  N.  W.  565. 

**  He  need  only  have  committed  the  act  and  have  been  found  later  in  the 
refuge  state  when  sought  to  be  subjected  to  prosecution.  McNichols  v.  Pease, 
supra,  footnote   10;  Appleyard  v.  Massachusetts,  supra,   footnote  3. 

^  Hxaft  V.   People   ex  rcl.   Corkran,  supra,   footnote  22. 

^P'ettibone  v.  Nichols  (1906)  203  U.  S.  192,  27  Sup.  Ct.  Ill;  In  re  Moore 
(D.  C.  1896)  75  Fed.  821.  It  is  a  rule,  as  laid  down  in  these  cases,  that  a 
prisoner  must  stand  trial  although  brought  from  another  state  by  violence  or 
other  unlawful  means.  N.  Y.  Crim.  Code  §827  makes  abduction  without  proper 
extradition  proceedings  a  crime. 

"See  Glasgow  v.  Mover  (1811)  225  U.  S.  420.  428.  2>2  Sup.  Ct.  753. 

"•See  Matter  of  Gregory   (1910)    219  U.  S.  210,  213,  31   Sup.   Ct.   143. 

**  See  Appleyard  v.  Massachusetts,  supra,  footnote  3,  p.  228 ;  Biddinger  v. 
Commissioner  of  Police,  supra,   footnote   11,   p.    133. 
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Equalizing  the  Legal  Status  of  the  Sexes.* — Despite  many  ameliorative 
statutes  on  the  subject,  women,  even  up  to  the  last  year,  have  been  under  severe 
legal  disabilities,  many  if  not  all  of  which  are  of  common  law  origin.'  The 
ratification  of  the  19th  Amendment,  however,  has  been  the  starting  point  for  the 
enacting  of  diversified  remedial  legislation  in  more  than  half  the  states  of  the  | 
Union.     It  should  be  noted,  however,  that  the  suffrage  problem  differs  essentially  '^ 

from  the  problems  dealt  with  by  this  legislation.  The  former  involves  merely 
the  fitness  of  women  to  participate  in  the  choice  of  those  who  govern.  The 
latter  bring  into  consideration  woman's  fitness  to  hold  such  public  offices,  and  raise 
the  question  as  to  whether  woman's  economic  and  social  position  warrant  the 
equalization  of  the  legal  status  of  the  sexes  in  other  respects,  as  for  example,  the 
guardianship   of   children,   and   rights   of   dower   and    curtesy. 

As  to  the  capacity  of  women  to  hold  public  offices,  and  as  to  the  effect  thereof 
upon  the  efficient  administration  of  the  government:  "sex  is  the  cause  of  only 
a  small  fraction  of  the  differences  between  individuals.  The  differences  of  men 
from  men  and  of  women  from  women  are  nearly  as  great  as  the  differences  be- 
tween men  and  women."  *  The  fact  that  men  have  excelled  women  in  the  great 
scientific,  artistic,  and  general  achievements  of  the  world  is  probably  due  to  the 
"greater  variability  [divergence  from  the  average]  within  the  male  sex,"*  and 
to  the  great  "strength  of  the  fighting  instinct  in  the  male."*  Thus,  except  for 
heights  reserved  for  geniuses,  women,  if  similarly  trained,  could  generally  com- 
pete on  an  equal  footing  with  men.  In  any  event,  the  efficiency  of  administration 
would  not  be  lessened  by  allowing  such  competition.  Since  women  would  not  be 
subsidized  or  protected  therein,  they  would  only  prevail  if  they  actually  be  more 
competent. 

It  may  be  said,  however,  that  the  ineligibility  to  office  should  be  imposed  so 
that  women  may  surely  attend  to  that  for  which  they  alone  are  naturally  fitted ; 
namely,  domestic  affairs.  But  if  it  is  natural  for  women  to  be  in  the  home,  and 
if  the  home  is  not  such  a  drudgery  as  to  inhibit  the  functioning  of  this  natural 
impulse,  no  restraint  would  be  required  to  keep  the  women  there.'  Further,  by 
the  removal  of  the  restraint,  provision  would  be  made  not  only  for  those  excep- 
tional women  for  whom  the  home  holds  no  all-absorbing  interest ;  but  also  for 
those  whose  homes  have  disintegrated  due  to  the  departure  of  children  therefrom 
for  one  reason  or  another,  and  for  those  unmarried  women  upon  whom  the 
management  of  a  home  did  not  devolve. 

Hence  the  action  of  six  states  in  holding  that  sex  shall  not  disqualify  one 

*  No  pretence  is  made  in  this  note  to  cover  all  the  1921  legislation.  However, 
the  statutes  of  those  states,  thirty- four  in  number,  which  were  in  book  form  at 
the  time  of  writing  were  examined. 

*  In  the  case  of  married  women  the  legal  disability  was  almost  complete. 
Blackstone  says  that  the  "legal  existence  of  the  woman  is  suspended  ...  or 
at  least  incorporated  and  consolidated  into  that  of  her  husband  ..."  1  Bl. 
Comm.  442;  cf.  Bottoms  v.  Corley  (1871)  52  Tenn.  1,_  8. 

*3  Thorndike,  Educational  Psychology  (1913)  205. 

*  Ibid.  185,  186.  See  also  on  p.  194  the  detailed  discussion  of  existence  of  this 
greater  variability  within  the  male  sex. 

'  "The  fighting  instinct  is  in  fact  the  cause  of  a  very  large  amount  of  the 
world's  intellectual  endeavor.  The  financier  does  not  think  merely  for  the  money 
nor  the  scientist  for  truth  nor  the  theologian  to  save  souls.  Their  intellectual 
efforts  are  aimed  in  great  measure  to  outdo  the  other  man,  to  subdue  nature,  to 
conquer  assent."    Ibid.  202,  203. 

*  See  John  Stuart  Mill,  Subjection  of  Woman  (1869). 


CURRENT  LEGISLATION  713 

from  holding  any  public  office  of  trust  seems  fully  warranted;'  if,  though  eligible, 
none  or  only  a  few  women  do  hold  office,  no  harm  can  possibly  result.  In  a  few 
instances  not  only  have  women  been  made  eligible  for  offices,  but  for  certain 
offices  women  alone  are  made  eligible.*  Where  the  position  is  such  that  a  woman 
will  have  a  deeper  insight  into  and  a  better  understanding  of  the  people  with 
whom  she  must  come  into  official  contact,  or  where  it  is  expedient  that  all 
elements  of  society  be  represented,  such  legislation  is  beneficial.  But  as  a  general 
rule  legislation  closing  an  office  to  one  sex  or  to  one  class  should  be  avoided. 

The  statutes  on  jury  duty  present  a  distinct  problem.  In  the  case  of  men, 
with  recognized  exceptions,  the  service  is  compulsory.  To  render  it  so  in  the 
case  of  women  would  seem  ill  advised,  regardless  of  the  question  of  their  ability 
to  make  good  jurors.  More  women  are  the  sole  caretakers  of  their  home  than 
men  are  the  sole  managers  of  their  business;  therefore  to  compel  the  former  to 
serve  would  probably  lead  to  much  serious  inconvenience  not  usually  the  case 
when  men  are  forced  to  serve.  Nevertheless,  of  the  eight  states  making  women 
eligible  to  jury  duty  three  render  that  duty  compulsory.* 

The  current  legislation  has  not  been  limited  to  the  subject  of  public  offices. 
In  six  states  the  mother  has  been  made  the  joint  natural  guardian,  with  the 
lather,  of  their  unmarried  minor  children."  A  mother  is  often  closer  to  her  minor 
children  than  the  father,  and  she  should  certainly  have  equal  control  of  their 
persons.     But  under  our  present  mode  of   living,  a  mother  is  usually  not  active 

'  In  the  following  states  women  were  made  eligible  for  all  offices :  Ark.,  Laws 
1921,  Act  59;  Del.,  Laws  1921,  c.  3,  §  1 ;  Mass.,  Laws  1921,  c.  449,  §  3  (except 
as  excluded  by  the  constitution.  Requisitions,  however,  may  be  made  to  the  Civil 
Service  Commission  for  males  on  the  basis  of  special  qualifications.)  ;  N.  J.,  Laws 
1921,  c.  299;  Vt.,  Laws  1921,  Act  6;  Wis.,  Laws  1921,  c.  529,  §  1. 

In  Nebraska  women  were  made  eligible  to  be  elected  as  trustees  of  a  village. 
Neb.,  Laws  1921,  c.  129;  and  in  Minnesota  they  are  eligible  to  appointment  as 
special  deputy  sheriff  to  help  take  charge  of  a  mixed  jury.  Minn.,  Laws  1921, 
c.  369. 

In  New  Hampshire,  though  women  actually  hold  offices  and  were  elected  to 
the  legislature,  the  people  failed  to  ratify  the  constitutional  amendment  making 
women  eligible  for  office.     New  York  Times,  March  15,  1921,  p.  10. 

*  Mass.,  Laws  1921,  c.  306,  §  1  (the  assistant  commissioner  of  labor  shall  be  a 
woman ;  cf.^Z  which  provides  that  four  of  the  inspectors  to  be  appointed  shall  be 
men)  ;  N.  J.,  Laws  1921,  c.  11  (two  of  the  ten  members  of  the  board  of  health 
shall  be  women)  ;  Ore.,  Laws  1921,  c.  263  (woman  officers  to  attend,  etc.  female 
defendants  and  witnesses  in  cases  involving  a  sexual  crime)  ;  Ore.,  Laws  1921, 
c.  273,  §  10  providing  at  the  trial  of  a  minor  under  eighteen,  half  of  the  jury  shall 
be  women.  There  may  be  a  practical  difficulty  in  administering  this  law  since 
no  separate  panel  for  women  is  authorized  and  since  jury  service  is  not  com- 
pulsory for  women.     See  infra,  footnote  9. 

*Me.,  Uws  1921,  c.  180;  Minn.,  Laws  1921,  c.  365;  N.  J.,  Laws  1921,  c.  28. 

In  the  following  states  the  service  is  optional:  Ark.,  Laws  1921.  Act  402  §§  1, 
3;  N.  Dak.,  Laws  1921,  c.  81;  Ore.,  Laws  1921,  c.  273  §§  5,  6;  Wis.,  Laws  1921, 
c.  529,  §  1 ;  S.  C,  Laws  1921,  Act  184  (women  are  exempted,  which  will  probably 
be  interpreted  to  mean  that  they  may  serve  if  they  so  desire). 

In  the  following  states  by  legislative  enactment  women  are  expresslv  made  in- 
eligible:  Neb.,  Laws  1921,  c.  113;  R.  I.,  Laws  1921,  c.  2037;  N.  H.,  Laws  1921.  c.  144 
(though  the  phraseology  may  cause  some  doubt.  The  statute  reads :  "the  burden 
of  jury  duty  shall  not  be  imposed  upon  women,  and  their  names  shall  not  be 
put  in  the  lists  by  town  officers"). 

In  1921  in  New  York  a  hill  (Senate  Bill  1859)  to  render  women  eligible  for 
jury  service  was  defeated.  Such  a  statute  is  necessary  in  view  of  the  absolufe 
prohibition  of  the  present  law  against  women  jurors.  N.  Y.,  Cons.  Laws  (1909) 
c.  30,  §§  .==02,  598,  686.  Nevertheless  Justice  William  Morris  of  the  Municipal 
Court  of  the  First  District  is  said  to  have  tried  a  case  with  a  mixed  jury.  N.  Y. 
Times.  March  17,   1921,  p.  17. 

"Ark,  Laws  1921,  Act  257.  §  1;  Ind.  Laws  1921,  c.  97;  Mich.,  Laws  1921,  Act 
142;  S.  Dak.,  Uws  1921,  c.  325;  Utah,  Laws  1921,  Act  84;  Wis..  Laws  1921,  c.  529. 
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in  business,  and,  therefore,  if  only  from  insufficient  training,  is  usually  not  as 
efficient  in  business  affairs  as  the  father.  Therefore,  some  arrangement  should 
be  made  whereby  the  mother's  reasonable  claim  should  be  given  effect  to,  but,  at 
the  same  time,  the  financial  interests  of  the  child  not  subjected  to  potential  danger. 
In  Arkansas  the  mother  is  also  made  jointly  and  severally  liable  with  the  father 
for  the  support  of  their  unmarried  minor  children."  It  seems  unjust  to  impose 
upon  the  mother  a  financial  liability  which  usually  she  has  much  less  oppor- 
tunity and  capacity  to  meet  than  the  father. 

A  feme  sole  at  common  law  has  a  legal  capacity  to  transact  business  and  hold 
property  not  enjoyed  by  a  feme  coz'Crt.  The  basis  for  this  distinction  is  his- 
torical rather  than  reasonable.  Three  states  have  recognized  that  a  woman's 
intellectual  equipment  is  not  altered  by  her  matrimonial  status."  Of  course,  in 
many  cases  a  wife  might  more  wisely  entrust  the  management  of  her  own  affairs 
to  her  husband. 

But  in  some  instances  the  legislation  is  depriving  women  of  certain  legal  ad- 
vantages hitherto  enjoyed  exclusively  by  them.  Because  of  the  present-day  inde- 
pendent attitude  of  women,  it  no  longer  serves  a  useful  purpose  to  hold  a  hus- 
band liable  for  the  voluntary  and  wilful  torts  of  his  wife."  In  one  state,  likewise, 
when  husband  and  wife  are  living  apart  each  is  free  to  the  same  extent  from 
restraint  by  the  other;  formerly  only  the  wife  was  so."  One  state,  applying  the 
principle  of  equalization,  has  fixed  the  same  age  of  majority  for  men  and  women ;" 
and  another  state  has  enacted  that  both  sexes  have  testamentary  capacity  at 
twenty-one."  Another  state  has  even  placed  the  rights  of  dower  and  curtesy 
upon  an  equal  footing  by  making  indefeasible  the  formerly  defeasible  statutory 
right  of  curtesy."  The  economic  dependence  of  married  women  on  the  whole 
renders  indispensable  the  security  of  the  right  of  dower.  But  this  reason  is  in- 
applicable to  curtesy,  and  such  a  statute,  therefore,   seems  utterly  without   basis. 

Much  of  the  above  legislation  cannot  but  help  to  alleviate  an  unfortunate 
situation.  It  is  submitted,  however,  that  the  various  legislatures  have  used  no 
truly  scientific  working  basis;  but  have  legislated  impulsively  and  at  random.  In 
the  enactment  of  such  statutes  consideration  has  been  given  to  the  general  intel- 
lectual equality  of  the  sexes.  But  it  is  even  more  important  that  lawmakers  like- 
wise study  the  specific  need  for  the  particular  measures  proposed,  and  the  prob- 
able result  thereof  upon  the  particular  class  of  the  sex  affected  in  the  light  of  the 
actual  and  probable  activities  of  that  class." 

"  Ark.,  Laws  1921,  Act  257,  §  4. 

"Idaho,  Laws  1921,  c.  174,  §§  1,  2  (woman  as  executrix  and  administratrix); 
W.  Va.,  Laws  1921,  c.  72  (woman  as  personal  representative)  ;  Wis.,  Laws  1921, 
c.  529,  §  1    (woman  as  contractor  and  owner  of  property). 

"N.  C,  Laws  1921,  c.  102  (husband  no  longer  liable).  Cf.  Tex.,  Laws  1921, 
c.  130  which  relieves  both  husband  and  wife  of  liability  for  the  torts  of  the  other. 

"Mass.,  Laws  1921,  c.  56  (where  a  husband  has  deserted  his  wife  or  with 
cause  she  lives  apart,  or  where  a  wife  has  deserted  her  husband  or  with  cause 
he  lives  apart,  the  probate  court  may  prohibit  the  husband  or  wife  from  imposing 
any  restraint  on  the  personal  liability  of  the  other,  amending  Mass.  Laws  1920,  c. 
209,  §  32  which  gave  such  right  not  to  be  restrained  to  the  wife  alone.) 

"Neb.,  Laws  1921,  c.  247  (an  unmarried  female  reaches  her  majority  at  the 
age  of  twenty-one,  raising  the  age  from  eighteen).  There  may  be  room  for 
argument  as  to  the  scientific  basis   for  this  parity. 

"Mo.,  Laws  1921,  p.  117  (an  unmarried  female  must  be  twenty-one  years  of 
age  or  upward  to  be  able  legally  to  execute  a  will,  raising  the  age  from  eighteen). 

"W.  Va.,  Laws  1921,  c.  73. 

"  Cf.  Wis.,  Laws  1921,  c.  529,  §  1,  which  appears  to  equalize  completely  the 
legal  status  of  the  sexes,  except  where  "such  .  .  .  will  deny  to  females  the 
special  protection  and  privileges  which  they  now  enjoy  for  the  general  welfare. 
.    .     .     "     This  last  clause  may  well  give  rise  to  much  litigation. 


KEGENT  DECISIONS 

Administrative  Law— Exclusion  from  Second  Class  Mail— Espionage  Act.— 
The  second  class  mail  privilege  of  the  relator  was  suspended  for  violations  of 
he  Espionage  Act.  The  relator  sued  out  a  writ  of  mandamus  against  the  Post- 
master General  praj-ing  that  the  privilege  be  restored.  Held,  Messrs.  Justices 
Brandcis  and  Holmes  dissenting,  for  the  defendant.  U.  S.  ex.  rel.  Milwaukee 
etc.  Publishing  Co.  v.  Burleson   (1921)  41   Sup.  Ct.  352. 

Publications  which  answer  certain  formal  requirements  are  classified  as 
periodicals  or  newspapers,  and  are  then  entitled  to  second  class  mail  privileges. 
(1879)  20  Stat.  359.  U.  S.  Comp  Stat.  (1916)  §§  7304,  7306.  By  the  provisions 
of  the  Espionage  Act  any  mail  containing  seditious  matter,  as  defined  by  that 
act,  is  denied  the  use  of  the  mails.  (1917)  40  Stat.  230,  U.  S.  Comp.  Stat. 
(Supp.  1919)  §  10401a.  The  Postmaster  General  has  no  power  to  regulate  the 
mails  except  that  granted  by  statute.  Payne  v.  U.  S.  ex.  rel.  National  R\.  Pub- 
lisher Co.  (1902)  20  D.  C.  App.  581;  aff'd  (1904)  192  U.  S.  602,  24  Sup.  Ct.  849. 
The  Espionage  Act  entitles  the  Postmaster  General  to  reject  each  issue  con- 
taining seditious  matter  from  the  mails  altogether;  but,  there  being  no  specific 
grant  of  authority  to  suspend  the  second  class  privilege,  the  Postmaster  General 
seemingly  exceeded  his  powers.  This  would  accord  with  the  opinions  of  the 
Aiioniey  General.  (1890)  19  Op.  Aily.  Gen.  667;  (1908)  26  Op.  Atty.  Gen. 
555,  565.  Having  satisfied  the  formal  requirements  which  made  it  a  newspaper, 
the  relator,  if  entitled  to  the  use  of  the  mails  at  all,  was  entitled  to  the  second 
class  privilege,  and  by  the  suspension  of  this  privilege  there  was  an  unjust  dis- 
riminaiion  in  favor  of  other  members  of  its  class,  and  the  privilege  should  have 
ecn   restored. 

\uministrati\t;  Law — Validity  of  Federal  Statute  I.mposing  Duty  upon 
-  TATE  Offici.\l. — A  writ  of  prohibition  was  applied  for  to  restrain  trial  of  a 
iiy  police  officer  for  agreeing  to  receive  a  bribe  and  not  to  make  an  arrest 
•.iider  the  National  Prohibition  Law.  Held,  under  U.  S.  Comp.  Stat.  (1916) 
J  1674  the  petitioner  could  be  placed  under  a  legal  duty  to  arrest  violators  of 
lie  National  Prohibition  Law.  He  could  therefore  be  guilty  of  accepting  a 
ribe.  The  writ  will  therefore  be  discharged.  Harris  v.  Superior  Court  (Cal. 
921)   196  Pac.  895. 

Within  their  respective  spheres  the  federal  and  state  governments  are  in- 
dependent. See  Smith  v.  Short  (1867)  40  Ala.  385,  387.  Thus  Congress  has 
no  general  power  to  enact  police  regulations  operative  within  a  state.  Ex  parte 
Guerra  (Vt.  1920)  110  Atl.  224;  nor  to  legfislate  as  to  what  shall  be  evidence 
in  a  state  court,  sec  Crews  v.  Farmers'  Bank  of  Va.  (Va.  1879)  31  Grat.  348, 
355;  nor  to  provide  punishment  for  violations  of  state  laws  justiciable  only  in 
the  state  court.  Buti^rfield  v.  United  States  (C.  C.  A.  1917)  241  Fed.  556. 
Congress  may  impose  no  duty  upon  state  officials.  Hoxie  v.  Xew  York,  N.  H.  & 
H.  R.  R.  (1909)  82  Conn.  352,  7Z  Atl.  754;  Rushworth  v.  Judges  of  Inferior 
Court  of  Common  Pleas  (1895)  58  N.  J.  L.  97,  iZ  Atl.  743;  contra,  Levin  v. 
Vnited  States  (C.  C.  A.  1904)  128  Fed.  826;  Ex  parte  Rhodes  (1817)  12  Niles 
Weekly  Register  264.  A  contra  rule  would  permit  overburdening  state  officials 
so  as  to  render  impossible  the  proper  functioning  of  the  state  government.  Cf. 
The  Collector  v.  Day  (1870)  78  U.  S.  113,  125.  But  it  is  convenient  for  the 
federal  government  to  be  able  to  utilize  such  functionaries.  Therefore  some 
courts  dodge  the  issue  and  hold  that  Congress  may  authorize  the  official  to 
act   as  an   individual.     Eldredge   v.   Salt   Lake   County    (1910)    37   Utah    188,    106 
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Pac.  939.  This  disregards  the  laci  that  he  must  aci  either  uiukr  hi>  ..i.a^- 
authority  or  else  be  appointed  a  federal  officer  as  provided  hy  the  Consliiutioti. 
But  the  majority  hold  that  an  act  of  a  state  official  performed  upon  the  authori- 
zation of  Congress  is  valid  so  long  as  the  state  did  not  prohibit  the  same 
Holmgren  \.  United  States  (1910)  217  U.  S.  509.  30  Sup.  Ct.  588.  This  ruling, 
though  it  violates  the  doctrine  of  complete  independence  of  the  siale.  safe- 
guards the  state  by  allowing  it  to  avoid  the  federal  statute,  and  tiirnishes  the 
federal   goverimient   additional   administrative   nia(Iiin<ry. 

Banks  .\\d  B.wki.vc— Dishonor  of  Checks— Mkasiri;  of  Da .m.\ges.— Action 
by  drawer  against  the  defendant  bank  for  wilful  and  wrongful  dishonor  of 
checks.  Dictum,  liability  is  for  nominal  damages  oidy  if  the  dishonor-  is  the 
result  of  innocent  mistake.  JVildciihcnjcr  v.  Ixidar-n'oixi  Xat'l  Hank  (19'1)  210 
N.  Y.  425. 

Even  if  the  wrongful  dishonor  results  from  accident  or  mistake,  most  juris- 
dictions raise  a  presumption  of  substantial  damages.  Hilton  v.  Jcsup  Banlciii./ 
Co.  (1907)  128  Ga.  30.  S7  S.  K.  78;  Svendsm  v.  St^itc  Hank  of  Duluth  (1896) 
64  Minn.  40,  65  N.  W.  1086;  Schaffncr  v.  filimian  (1891)  139  III.  109,  28  X.  1. 
917.  The  New  York  courts  in  the  absence  of  proof  of  special  damage  allow  ;: 
recovery  of  only  nominal  damages.  Clark  Co.  v.  Mt.  Morri.<!  Bank  (1903)  85 
App.  Div.  362,  83  N.  Y.  Supp.  447.  But  for  a  wilful  dishonor  they  allow  sub- 
^iatTiial  damages.  See  Davis  v.  Standard  Xal'l  Bank  (1900)  50  App.  Div.  210 
216,  63  X.  Y.  Supp.  764.  There  seems  to  be  no  justification  for  this  distiiictior, 
since  the  basis  of  this  tort  action  is  damage  to  financial  credit,  like  slander  ot 
a  person  "in  the  way  of  his  trade."  See  Rolin  v.  Stczvarl  (1854)  14  C.  B.  595, 
607;  Svcndscn  v.  State  Bank  of  Duluth,  supra,  42.  This  rule,  however,  is  prop- 
erly limited  to  cases  of  the  dishonor  of  checks  given  by  a  merchant  or  trader, 
since  where  the  drawer  is  not  a  merchant  or  trader  the  imputation  of  in- 
solvency is  not  likely  to  damage  him.  Third  Nat'l  Bank  v.  Ober  (C.  C.  A. 
1910)  i78  1-^ed.  678;  see  Western  Xat'l  Bank  v.  Hltitc  (Tex.  Civ.  App.  1910^ 
131    S.  W.  828,  830. 


Bills  a.nd  Xutes — Altkration  oi"  Instru-ment  to  Com'or.m  Wrrii  Trlk  I.n 
TENT. — In  a  suit  on  a  renewal  note,  the  defendant  pleads  no  consideration  since 
the  original  note  was  altered  as  to  per  centum  and  duration  of  interest.  The 
alteration  was  made  without  the  knowledge  of  the  defendant,  but  expressed  the 
intention  of  the  parties.  Held,  for  the  plaintiff.  Born  v.  Lafayette  Auto  C" 
(Ind.  1921)   130  N.  E.  149. 

That  the  alteration  in  the  principal  case  was  material  is  clear.  X.  I.  I. 
§  125(2).  By  §  124  of  the  Negotiable  Instruments  Law  the  maker's  obligation  i^ 
avoided  by  a  material  alteration,  and  the  courts  so  hold.  Hoffman  v.  Planter'.^ 
Nat'l  Bank  (1901)  99  Va.  480,  39  S.  E.  134.  Before  the  Negotiable  Instrument^ 
Law  some  authorities  held  that  an  alteration  without  fraudulent  intent,  c.  (/.. 
to  correct  a  mistake  or  oversight,  did  not  invalidate  a  note.  Duker  v.  Franz  (Ky. 
1870)  7  Bush  273;  Wallace  v.  Ticc  (1898)  32  Ore.  283,  51  Pac.  7Z:^;  contra, 
Sheelcy  v.  Sampson  (1896)  5  Kan.  App.  465,  46  Pac.  994;  see  Newman  v.  King 
(1896)  54  Ohio  St.  273,  284,  43  N.  E.  683.  The  court  in  the  principal  case  seems 
to  have  disregarded  the  Negotiable  Instruments  Law  in  order  to  arrive  at  what 
it  considered  a  just  result.  But  this  seems  unnecessary,  since  courts  make  every 
effort  to  construe  the  facts  so  as  to  allow  the  original  obligation  to  persist,  and 
permit  a  recovery  thereon,  where  the  alteration  is  innocently  made.  See  Colum- 
bia Grocery  Co.  v.  Marshall  (1914)   131  Tenn.  270,  271  ct  seq.,  174  S.  W.     1108. 
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iJii.LS  AN  It  Notes — Indorsement — Effect  of  Words  of  Assignment. — A  payee 
transferred  a  note,  writing  above  his  signature,  on  the  back,  "For  value  re- 
ceived, I  do  hereby  assign  the  within  note  to  J  and  guarantee  payment  of  same 
when  due  or  at  any  other  time  thereafter  and  consent  to  any  extension  of  time 
or  renewal  waiving  demand,  notice,  and  protest."  In  an  action  by  the  trans- 
feree against  the  maker,  held,  a  valid  indorsement  under  X.  I.  L.  §§30,  31-,  33, 
34,  36,  37,  38,  47.  Jones  County  Trust  I'r  Savings  Bank  v.  Kurt  (Iowa  1921) 
1^2  N.  W.  411. 

Prior  to  the  Negotiable  Instruments  Law  the  authorities  were  divided  as 
to  whether  the  expression.  "I  hereby  assign,"  constituted  an  indorsement.  The 
weight  of  authority  was  that  it  did.  Maine  Trust  etc.  Co.  v.  Butler  (1891)  45 
Minn.  506,  48  N.  W.  333;  Sears  v.  I  .ante  <!■-  Bates  (1878)  47  Iowa  658;  see 
Farnsu'orth  v.  Burdick  (1915)  94  Kan.  749,  753,  147  Pac.  863;  but  cf.  Hatch 
v.  Barrett  (1885)  34  Kan.  223,  8  Pac.  129.  The  Negotiable  Instruments  Law 
did  not  definitely  settle  the  issue.  See  (1901)  14  Harvard  Law  Rev.  442,  445. 
The  Illinois  legislature,  hence,  amended  Section  31  by  adding,  "the  addition  of 
words  of  assignment  or  of  guarantee  shall  not  negative  the  additional  effect 
of  the  signature  as  an  indorsement,  unless  otherwise  expressly  stated."  111. 
-Ann.  Stat.  (J.  &  A.  1913)  §7670.  The  same  result,  that  of  the  instant  case,  is 
reached  by  a  fair  construction  of  the  act.  1.  The  Negotiable  Instruments  Law  no- 
where prescribes  any  set  form  for  an  indorsement.  2.  Section  10  provides, 
"The  instrument  need  not  follow  the  language  of  this  Act  hut  any  terms  are 
sufficient  which  clearly  indicate  an  intent  tt>  conform  to  the  requirements  here- 
of." 3.  Laymen  use  the  word  "assign"  as  equivalent  to  "indorse"  or  "transfer," 
intending  thereby  to  assume  the  obligatitms  of  indorsers.  The  principal  case 
clearly  indicates  this,  for  it  the  i)artics  intended  an  assignment,  the  waiver  of 
demand,  notice,  and  protest  is  meaningless.  Such  a  construction  gives  effect  to 
what  is  probably  the  intention  of  the  parties,  increases  the  business  utility  of 
paper,  and  unifies  the  law  on  this  qucsiion  of  indorsement.  The  instant  case 
reaches  a  commendable   result. 

Bonds — Right  of  Unx.v.med  Benefici.xrv  to  Sue  Surety. — The  Superintendent 
of  the  Washington  Asylum  and  Jail,  as  required  by  statute,  gave  his  bond  run- 
ning to  the  District  of  Columbia,  for  the  faithful  performance  of  his  duties. 
The  defendant,  surety  on  the  bond,  was  sued  b\'  the  use  plaintiff  on  the  bond 
without  the  consent  of  the  nominal  plaintiff  and  obligee.  Held,  such  an  action 
could  not  be  maintained.  District  of  Columbia  to  the  use  of  Langellotti  v.  Fidel- 
ity &  Deposit  Co.  of  Md.  (D.  C.  Ct.  of  App.  1921)   49  Wash.  Law  Rep.  213. 

Generally  a  beneficiary  of  a  simple  contract,  though  not  a  party  thereto,  may 
recover  thereon.  Paducah  Lumber  Co.  v.  Padncah  Water  Supply  Co.  (1889)  89 
Ky.  340,  12  S.  \V.  554;  Miliani  v.  Tognini  (1885)  19  Nev.  133.  7  Pac.  279.  At 
common  law  a  beneficiarj'  not  a  party  to  a  sealed  instrument  may  sue  onlj'  in 
the  name  of  the  nominal  obligee.  See  Lexystein  &  Simon  v.  Marks  &  Co. 
.(1876)  56  Ala.  564,  566.  Such  nominal  obligee,  when  properly  safeguarded,  may 
not  refuse  the  use  of  his  name.  Fay  v.  Gunyon  (1881)  131  Mass.  31.  It  maj-  be 
said  that  by  legal  intendment  he  has  consented  to  such  use  by  becoming  the 
ilominal  obligee.  See  Stephenson  v.  Monmouth  Min.  <!r  Mfg.  Co.  (C.  C.  A. 
1897)  84  Fed.  114,  119.  Since  permission  is  not  discretionary,  courts  should 
not  require  the  formality  of  a  request.  Cf.  Townsend  Savings  Bank  v.  Todd 
(1879)  47  Conn.  190.  By  statute  in  many  slates,  the  beneficiary,  as  "the  real 
party  in  interest,"  may  recover  in  his  own  name.  Hollister  v.  Hubbard  (1899) 
11  S.  Dak.  461.  78  N.  W.  949;  see  Hughes  v.  Oregon  Ry.  &  Xav.  Co.  (1884) 
11  Ore.  437.  440,  5  Pac.  206;  but  cf.  Jefferson  v.  Asch  (1893)  53  Minn.  446, 
55    N.    W.    604.      In    suit    against    a    suret}',    however,    the    contract    is    construed 
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favorably  with  regard  to  the  latter,  though  the  modem  tendency  is  not 
to  favor  surety  companies  in  the  construction  of  such  contracts.  Cf.  UnU'cd 
States  for  the  use  of  Hill  v.  American  Surety  Co.  (1906)  200  U.  S.  197,  26  Sup. 
Ct.  168.  In  the  instant  case  the  bond  is  for  the  benefit  of  both  the  District  of 
Columbia  and  those  individuals  dealt  with.  Cf.  (1901)  31  Stat.  1265  (allowing 
interested  individuals  to  sue  in  their  own  name  on  similar  bonds  running  to  the 
United  States)  ;  Hollistcr  v.  Hubbard,  supra.  And  since  the  contract  of  surety- 
ship was  not  solely  to  indemnify  the  nominal  obligee,  there  is  no  reason  for  de- 
manding an  action  against  him  as  a  condition  i)rcccdcnt  to  the  surety's  liability; 
the  surety's  duty  vests  upon  a  loss  by  any  intended  beneficiary.  Kni(jht>  <'V  Jelsnn 
Co.  v.  Castle  (1909)  172  Ind.  97,  87  N.  E.  976;  but  cf.  Jefferson  v.  .Isch.  supra. 
Therefore,  if  the  use  plaintiff  safeguarded  the  nominal  plaintiff.  \hc  suit  was 
properly  instituted. 

Constitutional  Law-  Action  Against  .\  State  —  Jurisdiction  of  Federal 
Courts. — In  admiralty  actions  in  rem  against  tugs  owned  by  the  claimants,  the 
latter  filed  petitions  alleging  the  tugs,  at  the  time  of  the  accident  were  chartered 
to  the  Commissioner  of  Public  Works  of  the  State  of  New  York,  who  should 
therefore  be  proceeded  against.  The  District  Court  granted  the  petition  and 
the  Attorney  General  of  New  York  sued  out  a  writ  of  prohibition.  Held, 
granting  the  writ,  the  District  Court  had  no  jurisdiction  as  the  action  would  be 
against   the  state  of   New  York.     In  re  State  of  New  York   (1921)   41   Sup.   Ct. 

.=;88. 

The  court  follows  the  rule  that  a  state,  being  sovereign,  is  not  sualdc  by 
its  citizens  in  the  federal  courts  without  its  consent.  Hans  v.  Louisiana  (1890) 
134  U.  S.  1,  10  Sup.  Ct.  504.  But  a  slate  may  be  so  sued  by  the  United  States. 
United  Stai<es  v.  Texas  (1892)  143  U.  S.  621,  12  Sup.  Ct.  488.  And  may  be 
sued  by  another  state.  Missouri  v.  Illinois  and  the  Sanitary  Dist.  of  Chicago 
(1901)  180  U.  S.  208,  21  Sup.  Ct.  331.  The  theory  behind  these  rules  is  that 
by  entering  the  Union  the  state  gives  its  consent  to  such  suit.  See  United 
States  V.  Te.vas,  supra.  146.  But  no  state  may  sue  the  United  States  without  its 
consent.  Kansas  v.  United  States  (1907)  204  U.  S-  301,  27  Sup.  Ct.  388.  The 
action  is  against  the  state  where  it  is  made  a  party.  Duhne  v.  New  Jersey  ct  al. 
(1920)  251  U.  S.  311,  40  Sup.  Ct.  154.  But  whether  the  action  is  against  the 
state  or  not  is  determined,  not  by  the  nominal  parties  alone,  but  by  the  essential 
nature  and  effect  of  the  entire  proceeding.  Thus  the  suit  is  against  the  state 
when  it  is  the  real  party  in  interest.  Hopkins  v.  Clenison  College  (1911)  221 
U.  S.  636,  31  Sup.  Ct.  654  (semble).  Or  when  judgment  would  compel  the 
state  to  satisfy  its  liability.  Smith  v.  Reeves  (1900)  178  U.  S.  436,  20  Sup.  Ct. 
919.  But  an  action  against  an  officer  for  acts  under  an  unconstitutional  statute 
is  not  against  the  state.  Ex  parte  Young  (1908)  209  U.  S.  123,  28  Sup.  Ct.  441. 
This  is  so  because  an  unconstitutional  act,  being  a  nullity,  confers  no  authority 
on  the  officer.  See  Ex  parte  Young,  supra,  159.  Similarly,  where  the  action  is 
to  restrain  him  from  exceeding  his  authority  the  action  is  not  against  the  state.' 
Weiland  v.  Pioneer  Irr.  Co.  (C.  C.  A.  1916)  238  Fed.  519.  The  instant  case  is 
correctly  decided.  Judgment  against  the  commissioner  would  be  satisfied  as 
against  the  state,  which  is  thus  the  real  party  in  interest. 

Contracts — Installments — Waiver  of  Prior  Breach — Effect  on  Subsequent 
Breach. — The  defendant  agreed  to  sell  3,000  pieces  of  cloth  to  be  delivered  in 
weekly  installments,  to  be  paid  for  ten  days  after  the  delivery  of  each  install- 
ment. The  plaintiff  defaulted  several  times  in  making  prompt  payment,  but  the 
defendant  waived  the  breaches  by  making  further  deliveries.  After  the  plain- 
tiff   failed    to    make    a    payment    subsequently    accruing,    the    defendant    without 
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notice    n  puuuiitd    lurilicr   pcriorinancc   ot    the   coiilracl.      Held,   two    judges    dis- 
senting, waiver  of  prior  breaches  was  no  assurance  as  a  matter  of  law  that  the 
plaintiff   could   disregard    the   contractual    provision    as    to    pajments    subsequently 
accruing.     Heller  &  Bro.  v.  Continental  Mills   (1st   Dept.   1921)    196  App.  Div.   7. 
The   case   presents    the   question    as    to   whether    a    waiver   of    prior   breaches 
censes  a  subsequent  breach.     Usually,  where  a  condition  may  be  breached  sev- 
eral times,  a  waiver  excuses  all  prior  breaches,  but  does  not  discharge  the  con- 
'dition.     Fidelity   Trust   Co.   v.    Kohn    (1904)    27    Pa.    Super.    Ct.   374:    Doug'as  v. 
iHertns   (1893)   53  Minn.  204.  54  X.  \V.   1112:   contra,  Chalker  v.   Chalker   (1814) 
i  1   Conn.   79.     A    few  cases   state,  however,   that   where   a  custom   of   waivers   has 
'■  been   established,   a    landlord   cannot   enforce   a    forfeiture   tmless   he   gives   notice 
at  such  will   be   the   effect   of  any   future  breach.     See   Westmoreland,  etc.   Gas 
V.  DeWitt  (1889)   130  Pa.  St.  235,  254,  18  Atl.  724.     If  a  condition  is  suscepti- 
of  only  one  breach,  like  the  condition  against  assignment  in  a  lease,  a  waiver 
the    breach    discharges    the    condition.      Dunipor's    Case    (1603)    4    Co.    119b. 
Iierever  a  covenant   is  also  a  conditioti.   a    waiver   of    the   breach   of   condition 
ts  not  prevent  a   recovery  of  damages    for  breach   of  the  covenant.     Rouiaine 
Simfson    (1903)   84   X.   Y.   Supp.  875.     If   the  promisor  has   expressly  or  im- 
i'licdly    represented    that    he    would    not    avail    himself   of    a    breach    of    condition 
here  is  a  waiver.     Thayer  \.   Meeker    (1877)    86   III.   470;    see  2  Williston,   Con- 
■•fs    (1920)    1334.     As    there    was    no   allegation    that   the   prior    waivers    raised 
„;,   implied   promise  of    future   waivers,   the  principal   case   seems    sound. 

CoxTR.KCTs — Joint  .\nu  Sever.m.  Obi.h;.\tions — Effect  o.\  Third  Defexd.\nt  of 
Dismissal  of  Co-Defend.\nts. — The  plaintiff  was  the  holder  of  a  promissory 
note  on  which  X,  Y.  and  Z  were  jointly  and  severally  liable.  Suit  against  the 
three  was  dismissed  as  to  X  and  Y  and  judgment  was  entered  against  Z.  Z 
appealed.  He'd.  7.  was  released.  U'hitescarzer  v.  Waldo  (Colo.  1920)  194 
Pac.  618. 

.'\  judgment  upon  the  joint  obligation,  until  satisfied,  does  not  merge  the 
.-cvtral  obligations  of  the  other  joint  and  several  obligors.  Turner  v.  Whitmore 
I  (1874)  63  Me.  526.  But.  like  the  instant  case,  if  one  of  the  joint  and  several 
I  obligors  is  released,  all  are  released.  Crawford  v.  Roberts  (\S80)  8  Ore.  324. 
1  The  reasoning  is  that  the  release  destroys  the  right  of  contribution  of  the  other 
j  obligors.  See  Clark  v.  Mallory  (1898)  83  111.  App.  488.  492.  Courts  regard  a 
joint  and  several  obligation  one  way  when  dealing  with  a  case  involving  a  prior 
judgment  for  the  plaintiff,  and  another  when  dealing  with  a  release  to  one 
obligor.  This  divergence  of  view  springs  from  the  nature  of  the  right  of  con- 
tributiot).  .An  obligation,  though  joint  and  several  as  regards  the  obligee,  is 
joint  as  between  the  obligors.  Ozi-ens  v.  B'ackhurn  (1919)  161  .\pp.  Div.  827. 
146  X.  Y.  Supp.  966.  The  right  of  contribution  arises  upon  discharge  of  a  joint 
liability  by  one  of  those  liable.  Wafki»s  v.  Woodbery  (1919)  24  Ga.  .\pp.  80. 
lOO  S.  E.  34.  Since  the  right  of  contribution  is  discharged  ag.iinst  the  released 
obligor,  it  is  only  just  (hat  the  obligee's  action  against  the  others  should 
perish,  he  himself  having  released  the  one  obligor.  But  since  a  judgment 
against  one  obligor  creates  the  right  of  contribution,  the  obligee  should  be 
permitted  to  proceed  to  judgment  on  the  several  obligations  until  one  is  satisfied. 
But  it  seems  harsh  that  a  release  of  some  of  the  obligors  effected  through  an 
adverse  judgment,  and  not  by  personal  act  of  the  obligee,  should  bar  the 
obligee  from  recovery.  However  such  seems  to  be  the  common  law  rule,  applied 
correctly  in   the  instant  case. 

Corpor.\tioxs — Coxtr.^cts — Agreement  to  P.^v  Sum  Eqca^l  to  Dividends. — 
The   plaintiff    entered    the    defendant's    employ    under    an    agreement    whereby    the 
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t'orincr  was  l<i  receive  from  X,  as  additional  (.ompnisatioii,  a  sum  i<iual  to  the 
dividends  on  forty-five  shares  of  the  stock  of  the  defendant  corporation  of  which 
he  was  record  owner.  No  dividends  were  declared.  The  plaintiff  was  wrong- 
fully discharged.  In  a  suit  for  a  sum  equal  to  forty-five  per  cent  of  the  profits, 
dichim,  no  recovery  at  law  since  no  dividends  had  heen  declared.  Avedon  v. 
Gem  Dress  House  Itu:  (1st  Dept.  1921)   194  App.  Div.  678. 

The  declaration  of  dividends  is  ordinarily  within  the  discretion  of  the  di- 
rectors, ffyains  v.  Old  Poiiihiioti  Copper  Min.  elc.  Co.  (1913)  82  N.  J.  Eq. 
507,  89  Atl.  37.  The  stockholder  has  no  right  to  corporate  assets  until  after 
dividends  have  heen  declared.  See  Bcvcridgc  v.  New  York  Ulcvalkd  R.  R. 
(1889)  112  N.  Y.  1.  27.  19  N.  E.  489.  A  court  will  not  compel  the  declaration 
of  dividends  unless  the  management  is  arbitrary  or  capricious.  See  Marks  v. 
Amcriciiu  Brcwuig  Co.  (1910)  126  ha.  666,  671,  52  So.  983.  And  so  long  as  the 
directors  act  honestly  tio  proceedings  can  he  maintained  against  them  in  spite  of 
a  very  large  surplus.  Marks  v.  .hiwricaii  BrciiAutj  Co.,  supra;  sec  Burden  v. 
Burden  (1899)  159  N.  Y.  287,  308.  54  \.  K.  17.  Also  in  the  absence  of  oppres- 
sion equity  will  not  decree  the  declaration  of  dividends.  See  Gehrt  v.  Collins 
Plow  Co.  (1910)  156  III.  App.  98,  103.  But  where  it  can  be  shown  that  a 
dividend  is  withheld  to  defraud  a  stockholder,  the  court  will  interfere  and 
award  a  sum  equal  to  what  the  dividend  should  have  been.  Lar<'lon  v.  Bedell 
(N.  J.  Kq.  1908)  71  Atl.  490.  In  the  instant  case  the  plaintiff  is  clearly  being 
denied  a  substantial  part  of  the  recompense  for  his  labors  for  the  corporation. 
.\nd  as  X,  the  person  liable  to  him,  is  one  of  the  two  directors  in  control  oi 
dividend  action,  it  appears  in  the  light  of  the  amount  earned  by  the  corporation, 
that  the  conduct  of  the  directors  was  of  a  nature  to  warrant  interference  by  a 
court.  The  court  was  undoubtedly  correct  in  denying  a  recovery;  but,  being 
a  stockholder,  it  seems  that  the  plaintiff  could  maintain  an  action  for  the  decla- 
ration of  dividends. 

Descent  .vnd  Distkibltion — St.mutes— Adoptive  Parents. — A  Kansas  statute 
(Gen.  Stat.  1915,  §§  3842,  3843)  provides:  "If  an  intestate  leave  no  issue,  the  whole 
of  his  estate  shall  go  ...  to  his  parents.  If  one  of  bis  parents  be  dead  .  .  . 
to  the  surviving  parent."  .\n  adopted  child  died  intestate  leaving  a  natural  mother 
and  his  adopting  parents.  Held,  "parents"  include  parents  by  adoption,  and 
natural  as  well  as  adopting  parents  inherit.  In  re  ]'aPes'  Flstate  (Kan.  1921)  196 
Pac.  1077. 

Statutes  which  provide  that  an  adopted  child  is  for  all  purposes  to  be  regarded 
as  born  in  lawful  wedlock,  but  which  are  silent  as  to  the  parents,  are  construed  to 
mean  that  the  adopting  parents  may  not  inherit.  Hdzvards  v.  )'earby  (1915)  168 
N.  C.  663,  85  S.  E.  19;  Reinders  v.  Koppelmann  (1878)  68  Mo.  482.  On  the  other 
hand,  an  adopting  parent  has  been  allowed  to  inherit  in  preference  to  the  natural 
parents  where  the  statute  provided  that  the  adopted  child  and  adopting  parents 
"shall  sustain  towards  each  other  the  legal  relation  of  parent  and  child,  and  have  all 
the  rights  and  be  subject  to  all  the  duties  of  that  relation."  listate  of  Jobson 
(1912)  164  Cal.  312,  159  Pac.  606;  Calhoun  v.  Bryant  (1911)  28  S.  Dak.  266,  133 
N.  W.  266.  This  construction  is  upheld  on  grounds  of  natural  justice,  since  the 
adopting  parents  use  their  property  to  rear  the  child  and  thus  relieve  the  natural 
parents  of  the  burden  of  support.  See  Humphries  v.  Davis  (1884)  100  Ind. 
274,  275.  A  Kansas  statute  provides  that  "...  such  person  so  adopting  such 
minor  shall  be  entitled  to  exercise  any  and  all  the  rights  of  a  parent  ..."  Kan. 
Gen.  Stat.  (1915)  §  362.  "All  the  rights"  would  seem  to  include  the  right  to  in- 
herit. But  to  allow  the  natural  mother  to  share  with  the  adopting  parents  is  clearly 
contrary  to  the  provisions  of  the  statutes.  They  contemplate  the  distribution  of 
the  property  among  not  more  than  two  people,  see  Kan.  Gen.  Stat.   (1915)   §§  3842. 
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If  .W43;  and  in  view  of  tlie  "adopting"  provision  nuisi  be  taken  to  mean  either  natural 
■;!    or  adopting  parents,  but  not  both. 

{ 

[  Easements — ok    Xecessitv — Kxtingiishment. — The    plaintiff    had    leased    a 

}  restaurant  from  the  defendant  hotel-keeper.  By  oral  understanding  the  lessee 
?;  could  use  the  adjoining  hotel  lavatory.  At  the  time  of  trial,  but  not  at  the  time  of 
'j  leasing,  there  were'  otiier  sucii  facilities  available  for  the  restaurant.  The  plaintifT 
\'  seeks  to  enjoin  the  lessor  from  removing  the  hotel  lavatory.  Held,  injunction  re- 
(i'  fused,  the  plaintiff  having  no  easement  of  necessity.  Harrison  v.  /.iciilcr  (Cal. 
ij     1921)    1%  Pac.  914. 

''I  Easements  of  necessity  are  .said  to  arise  by  implied  grant  or  reservation.     See 

':  Cherry  v.  Brizsolara  ( 1909)  89  .^rk.  309.  316.  116  S.  VV.  668;  2  Tiffany,  Real  Prof- 
^  crty  (enlgd.  ed.  1920)  1295  et  seq.  Where  a  grantor  retaining  an  alleged  dominant 
tenement  claims  such  an  easement  over  his  grantee's  land,  ab.soluie  necessity  must 
be  shown.  Cherry  \.  Briczfllara.  supra.  But  where  the  grantee  claims  the  way, 
he  need  show  only  reasonable  necessity.  Paiite  v.  Chandler  (1892)  134  X.  V.  5SS. 
.^2  X.  E.  18;  see  (1914)  14  Columbja  Law  Rev.  84;  contra,  Puss  v.  Dyer  (1878) 
125  Mass.  287.  However,  mere  convenience  is  insufficient.  Walker  v.  Clifford 
( 1900)  128  .^la.  67.  29  So.  588.  The  necessity  doctrine,  probably  available  for  a  pe- 
riod to  the  lessee  in  the  instant  case,  was  no  longer  so  at  the  time  of  trial.  For 
such  an  easement  does  not  outlive  the  necessity  which  gives  rise  to  it.  See  Palmer 
Palmer  (1896)  150  X.  Y.  139,  147,  44  X.  E.  966;  (1911)  11  Columbia  Law  Rev., 
7S;  2  Tiffany,  op.  cit.  1368.  Xor,  because  of  the  Statute  of  Frauds,  could  the  oral 
understanding  l)e  claimed  to  create  an  casement.  Hall  v.  McLeod  (1859)  59  Ky. 
98.  Being  merely  a  license,  it  was  revocable,  and  the  injunction  was  properly 
denied. 

IaIDE.NCE  —  COXFRO.NTATIO.X      OE      WITNESSES  —  TESTIMONY      AT      FoRMER      TrIAI,      IN 

Absence  oe  Witnesses  fro.m  Jtrisdictiox. — At  the  trial  of  the  defendant,  the 
prosecution  introduced  testimony  which  had  been  given  in  the  police  court  by  a 
witness  who  subsequently  disappeared.  Held,  such  evidence  is  admissible.  State 
\.  Caetano   (Conn.  1921)    114  .Atl.  82. 

The  death  of  a  witness  is  universalh-  considered  sufficient  to  allow  the 
use  of  his  former  testimony.  MendeuhaU  v.  U.  S.  (1911)  6  Okla.  Cr.  436,  119 
Pac.  594;  hi  re  Diirant  (1907)  80  Conn.  140,  67  Atl.  497.  The  absence  of  a 
witness  from  the  jurisdiction  is  similarly  treated  by  most  courts.  State  v. 
Harmon  (1904)  70  Kan.  476,  78  Pac.  805.  This  is,  however,  denied  by  some 
in  criminal  cases.  State  v.  Nicholas  (1910)  149  Mo.  App.  121.  130  S.  W.  96. 
By  the  better  opinion,  inabilitj-  to  find  the  witness  is  an  equally  sufficient  reason 
tor  admitting  his  former  testiinony.  Pope  v.  The  State  (1913)  183  .Ala.  61,  63 
So.  71;  contra.  State  v.  IVing  (1902)  66  Ohio  St.  407,  64  X.  E.  514.  The  con- 
stitutional provision  that  an  accused  person  shall  be  confronted  by  the  opposuig 
witnesses  is  generally  said  to  be  declaratory  of  the  common  law  rule  debarring 
hearsay  evidence;  and  so  subject  to  all  the  exceptions  to  that  rule.  See  St^te  v. 
McO'Blenis  (1857)  24  Mo.  402,  414  et  seq.  The  chief  reasons  for  the  exclusion 
of  hearsay  evidence  are  want  of  sanction  of  an  oath  and  opportunity  to  cross- 
examine.  See  Minneapolis  Mill  Co.  v.  Minneapolis  c'r  St.  L.  Ry.  Co.  (1892)  51 
Minn.  304,  315.  53  X.  W.  639.  Testimony  taken  at  a  former  hearing  is  not  sub- 
ject to  these  objections  and  is  therefore  not  really  an  exception  to  the  hearsay- 
rule.  See  Minneapolis  Mill  Co.  v.  Minneapolis  &  St.  L.  Ry.  Co.,  supra,  loc.  cit. 
The  introduction  of  the  testimony  in  the  instant  case  worked  no  hardship  on  the 
defendant   who  had  had   the  all   important   opportunity   of   cross-examination. 

Federal  Trade  Commission — Power  to   Pre%t;nt  Unfair  Methods  ok   Competi- 
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TioN — Deceptive  Practices. — The  plaintiff  manufactured  underwear  which  wa 
composed  of  only  a  small  proportion  of  wool  mixed  with  other  materials,  hut  h^ 
sold  the  same  labeled  "wool."  The  practice  was  general  in  the  trade,  so  tha 
no  one  in  the  trade  was  deceived,  although  consumers  ma}-  have  been.  HeU 
this  was  a  mere  misdescription  and  not  an  unfair  method  of  competition,  anc 
so  without  the  province  of  the  Federal  Trade  Commission.  IVmsted  Hosiery 
Co.  V.  Federal  Trade  Commission   (C.  C.  A.  2d  Cir.  1921)   272  Fed.  957. 

The  Commission  is  empowered  to  prevent  the  use  of  unfair  methods  oi 
competition  if  it  shall  appear  to  be  in  the  interest  of  the  public.  (1914)  38  Stat 
717,  §5,  U.  S.  Comp.  Stat.  (1916)  §8836e.  The  term  "unfair  methods  of  compe- 
tition" was  used  in  the  act  to  avoid  the  technical  term  'unfair  competition."  See 
(1920)  20  Columbia  Law  Rev.  328,  331.  The  decision  in  the  principal  case  turns 
on  the  point  that  since  all  manufacturers  alike  engaged  in  deceiving  the  public 
the  practice  had  no  effect  on  competition.  But  the  court  leaves  out  of  considera- 
tion the  unfairness  to  a  manufacturer  of  real  all  wool  underwear;  and  though  i1 
admits  the  possibility  of  a  manufacturer  preferring  not  to  use  a  misleading  label 
it  says  nothing  of  his  being  prevented  from  so  doing  by  the  practice  of)  his  com- 
petitors. Under  the  act  no  actual  damage  to  any  competitor  need  be  shown ; 
it  is  sufficient  that  the  practice  has  a  capacity  or  a  tendency  to  injure  competitors. 
See  Sears,  Roebuck  &  Co.  v.  Federal  Trade  Commission  (C.  C.  A.  1919)  258 
Fed.  307,  311.  The  fact  that  tradesmen  were  not  deceived  should  make  no  differ- 
ence, if  the  consuming  public  was.  This  is  so  because  the  purchases  by  retailers 
are  governed  by  their  sales  to  the  public.  Cf.  Photoplay  Pub.  Co.  v.  Im  Verne 
Pub.  Co.  (C.  C.  A.  1921)  269  Fed.  730. 

Infants — Ixjinctions — Refusal  to  Grant  Where  Plaintiff  is  Under  Moral 
Obligation. — The  defendant  contracted  with  the  infant  plaintiff  for  her  serv- 
ices. Before  these  contracts  had  expired  and  while  yet  an  infant,  the  plaintiff, 
representing  that  she  was  free  to  contract,  agreed  to  serve  the  K  Corporation. 
The  defendant  notified  the  K  Corporation  of  its  contract  and  agreed  to  bear  the 
latter  harmless  for  refusing  to  perform.  The  plaintiff  seeks  to  have  the  con- 
tracts with  the  defendant  declared  void,  and  to  enjoin  the  defendant  from  assert- 
ing the  validity  of  these  contracts,  and  from  interfering  with  her  new  contract 
relations.  Held,  for  the  defendant,  on  the  ground  that  the  plaintiff  does  not 
come  into  equity  with  "clean  hands."  Carmen  v.  Pox  Film  Corp.  rt  al.  (C.  C. 
A.  2d  Cir.  1920)  269  Fed.  928. 

The  plaintiff  was  under  no  legal  obligation  to  the  defendant.  International 
etc.  Book  Co.  v.  Connelly  (1912)  206  N.  Y.  188,  99  N.  E.  722.  She  had  not, 
therefore,  made  a  false  representation  to  the  K  Corporation ;  and  it  was  bound 
by  its  contract.  The  defendant  by  its  agreement  with  the  K  Corporation  was 
inducing  the  breach  of  a  contract,  an  actionable  wrong,  which  may  be  en- 
joined. Associated  Press  v.  International  News  Service  (C.  C.  A.  1917)  245 
Fed.  244,  aff'd  (1918)  248  U.  S.  215.  39  Sup.  Ct.  68.  Conceding  that  the  plain- 
tiff was  under  a  moral  obligation  to  the  defendant,  it  does  not  follow  that  she 
should  bo  denied  relief.  By  the  weight  of  authority  courts  of  equity  lend  their 
aid  to  an  infant  even  though  the  consideration  for  his  promise  has  been  squan- 
dered. Brantley  v.  IVolf  (1882)  60  Miss.  420;  see  Gillespie  v.  Bailey  (1877)  12 
W.  Va.  70,  92-94;  cf.  Whyte  v.  Rosencrantz  (1899)  123  Cal.  634,  56  Pac.  436 
(by  statute).  It  is  submitted  that  under  the  better  reasoned  cases  equity  has 
also  granted  relief  even  though  the  infant  has  falsely  represented  himself  to  be 
an  adult.  Sims  v.  Everhardt  (1880)  102  U.  S.  300;  Tobin  v.  Spann  (1908)  85 
Ark.  556,  109  S.  W.  534;  contra.  County  Board  of  Education  v.  Hensley  (1912) 
147  Ky.  441,   144  S.  W.  63;   Ostrander  v.  Quin    (1904)    84  Miss.  230.  36  So.  257. 
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It  has  been  said  that  one  who  deals  with  an  infant  does  so  at  one's  peril.  See 
Alvey  V.  Reed  (1888)  115  Ind.  148.  149,  17  N.  E.  265.  Since  the  policy  of  the 
law  is  to  protect  infants,  rights  acquired  by  them  under  more  advantageous  con- 
tracts should  be  similarly  protected. 

Libel  .\.n"d  Sla.nder — Privileged  Co.mmi.nic.\tion  Ovekheakd  by  Third  Person. — 
The  plaintiff,  a  discharged  employee,  was  called  into  the  office  of  the  defendant 
corporation's  manager,  where,  during  a  discussion  regarding  the  plaintiff's  ac- 
counts, he  was  called  a  "damn  thief."  The  words,  spoken  in  a  loud  voice  were 
overheard  by  clerks  in  the  outer  office.  Held,  a  directed  verdict  for  the  de- 
fendant was  correct.  McKcnzic  v.  Burns  lulcrnat'l  Detective  Agency,  Inc. 
(Minn.  1921)   183  N.  W.  516. 

A  privileged  communication  does  not  lose  its  character  merely  because 
overheard  by  a  third  party.  Conrad  v.  Roberts  (1915)  95  Kan.  180,  147  Pac. 
795.  The  defendant  should  not,  however,  select  an  occasion  when  there  are 
many  present.  Sec  Odgers,  /,j7»«'/  and  Slander  (5th  ed.  1911)  300.  He  cannot 
invite  anj-  outsider  to  be  present.  Parsons  v.  Surgey  (1864)  4  F.  &.  F.  247. 
The  theory  of  these  cases  is  that  the  defendant's  privilege  depends  on  his  good 
faitli;  if  he  so  acts,  the  presence  of  third  parties  is  immaterial.  Sec  Toogood 
V.  Spyring  (1834)  1  C.  M.  &  R.  *181.  *193  et  seq.  U  the  defendant  makes  his 
statement  in  a  semi-public  place,  and  in  a  loud  tone  of  voice,  it  becomes  a  jury 
question  to  determine  whether  the  publication  is  made  in  good  faith.  Kruse 
V.  Rabe  (1910)  80  N.  J.  L.  378,  79  Atl.  316.  In  the  instant  case,  the  shouting  of 
a  slanderous  statement  in  a  voice  audible  in  an  office  known  to  the  defendant 
to  be  open  to  the  public,  was  a  fact  from  which  the  jur>-  might  infer  malice 
destroying  the  defendant's  privilege.  Yet  the  court  directed  a  verdict  for  the 
defendant.  The  rule  as  laid  down  in  the  Kruse  case,  supra,  would  have  permitted 
the  plaintiff  to  go  to  the  jury.  That  rule  allows  for  the  necessities  of  business 
while  it  properly  restricts  the  publishing  of  slanderous  statements,  and  it  is 
unfortunate  that   the  court  in  the  instant  case  did  not  apply  it. 

M.^sTER  .\XD  Serv.axt — C0.MPLLS0RV  Piix)T.\cE  DEFENSE — Li.MiT.\TioNS. — The  de- 
fendant's steamer,  under  compulsory  pilotage,  collided  with  the  plaintiff's  vessel 
The  pilot  was  negligent,  but  the  master  and  crew  were  also  negligent  in  not  re- 
porting the  presence  of  the  plaintiff's  vessel.  Held,  the  defense  of  compulsory 
pilotage  could  not  be  maintained.  Outters  of  S.  S.  Alexander  Shukoff  v.  Oivners 
of  S.  S.  Gothland  (1921)   124  L.  T.  R.  (x.  s.)  355. 

The  owners  of  a  vessel  in  charge  of  a  pilot  whom  they  are  compelled  to 
accept  by  law,  are  not  responsible  for  injuries  caused  by  the  pilot's  negligence. 
Homer  Ramsdell  Trans.  Co.  v.  Cotnpagnie  Generale  Transatlantique  (C.  C.  1894) 
63  Fed.  845.  But  the  master  and  crew  must  give  the  pilot  the  fullest  assistance. 
See  The  Tactician  [1907]  P.  244.  250.  And  where  the  crew  and  master  have  also 
been  in  fault  the  negligence  of  the  pilot  is  no  defense.  See  The  Christiana 
(1850)  7  Moore  P.  C.  160,  171.  Thus,  the  vessel  is  liable  where  there  is  inter- 
ference with  the  pilot  if  it  is  not  a  case  of  extreme  necessity.  The  Lochlibo 
(1850)  3  W.  Rob.  Adm.  310.  Also  where  lights  are  shown  contrary'  to  statute, 
even  if  by  the  pilot's  order.  The  Ripon  [1885]  P.  65.  Or  where  sails  are  im- 
properly set.  The  Christiana,  supra.  When  the  pilot  fails  to  notice  dangers  which 
a  competent  mariner  would  notice,  it  is  the  master's  duty  to  warn  him.  The 
Tactician,  supra.  But  it  is  his  duty  to  warn  only  when  the  danger  is  obvious  and 
imminent.  The  .ipe  (1915)  [1916]  P.  303.  In  pleading  the  defense  of  compul- 
sory pilotage  the  burden  is  on  the  defendant  to  prove  the  pilot  was  solely  at 
fault.     The  Bcmie   [1916]    P.  88.     In  this  country  also,  the  owners  are  liable  un- 
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less  llio  faiili  is  that  of  llie  pilot  alone  See  Homer  Rumsdcll  Trans,  t'c  v 
Compaguic  Geucralc  TransatlaiUiqttt\  su[>ra,  849.  The  burden  of  proving  siuli 
defense  is  on  the  defendant.  See  Camp  v.  }[arcrllus  (1860)  1  Cliflf.  -181.  l-od.  Cas< 
Xo.  2347,  p.  1145. 

Njii;ucK.NCE— Attr.\ctive  XlisancK. — The  plaintiff,  a  boy  ui  eight,  was  burned  by 
the  defendant's  power  wire  where  it  was  carried  over  a  city  owned  bridge  on  cross 
arms  supported  by  trellis  work  affixed  to  the  top  of  the  bridge.  The  plaintiff' 
I  limbed  the  ui)riKhi  and  Ki'a'>Pf<l  ibe  wire.  Boj\s  frequently  climbed  the  bridi^c  with 
the  defendant's  knowlcdRC  who  had  ordered  them  away.  Held,  for  the  plainliiT. 
Xrw  Vork.  N.  //.  ."-  //.  R.  R.  v.  Jruchtcr  (C.  C.  A.  2d  Cir.  1921)  271  Fed.  419. 

The  liability  in  the  instant  case  is  based  on  the  so-called  '"attractive  nuisance" 
doctrine.  Liability  rests  on  a  failure  properly  to  safeguard  dangerous  things  which 
allure  children  to  their  injury.  Railroad  Co.  v.  Stout  (1873)  17  Wall.  657.  Some 
courts  reject  the  doctrine  in  its  entirety.  Wheeling  c'r  /..  li.  R.  R.  v.  Harvey  (19()7) 
77  Oh.  St.  235,  83  N.  K.  66;  Walker  v.  Potomac  F.  <'V  /'.  R.  R.  (1906)  105  Va.  22u, 
53  S.  E.  113.  Others  tend  to  restrict  the  principle.  See  Mayfield  IV.  c*?-  t.  Co.  v. 
n'ehb  (1908)  129  Ky.  395,  401.  Ill  S.  W.  712;  lirick.ton  v.  Great  Northern  Ry. 
( 1900)  82  Minn.  60,  67,  84  N.  W.  462.  The  object  which  causes  the  injury  need  not 
be  alluring;  it  is  sufticient  that  it  was  maintained  in  dangerous  proximity  to  some- 
thing attractive,  whether  that  object  was  owned  by  the  defendant  or  not.  Con- 
.udidalcd  III.  I..  I'r  /'.  Co.  V.  Ilealy  (1902)  65  Kan.  798,  70  I'ac.  884.  The  plainiitt 
is  bound  to  use  such  care  as  average  children  of  his  age,  capacity  and  inielligcnei 
are  capable  of.  or  there  is  no  liability.  City  of  Pekin  v.  McMahon  (1895)  154  111. 
141,  39  N.  E.  484.  If  due  care  was  taken  to  prevent  danger  reasonably  to  have 
been  anticipated  there  is  no  liability.  Graves  v.  Washinglon  Water  Power  Co. 
(1906)  44  Wash.  675,  87  Pac.  956.  The  doctrine  is  an  exception  to  the  general  rule 
of  liability  to  trespassers,  for  the  protection  of  children.  Sec  Mattson  v.  Minne- 
sota iV  X.  W.  R.  R.  (1905)  95  Minn.  477.  481.  104  x\'.  W.  443.  The  decision  in 
the  principal  case  is  a  sound  application  of  the  attractive  nuisance  doctrine  and  in- 
volves no  extension  of  the   federal  rule. 

Sales — C.  I.  F.  Co.ntr.xct — Measure  of  Damages. — Action  by  a  vendor  in 
Chicago  for  breach  of  contract  to  sell  5000  lbs.  of  thorium  to  an  English  vendee, 
c.  i.  f.  London  dock.  Held,  that  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  price  at  London,  the  destination. 
Seaver  v.  Und.^ay  Light  Co.  (2d  Dept.  1921)  196  App.  Div.  397,  187  N.  Y.  Supp.  622. 
The  usual  measure  of  damages  for  the  breach  of  a  contract  to  sell,  where 
no  special  damages  are  proved,  is  the  difference  between  the  contract  price  and 
the  market  price  at  the  place  of  delivery.  See  Orestcr  v.  Dayton  Mfg.  Co. 
(1920)  228  N.  V.  134,  137.  126  N.  E.  510.  Where  there  is  a  market  at  the 
place  of  delivery  that  is  the  only  rule.  Sa.ve  v.  Penokee  Lumber  Co.  (1899) 
159  N.  Y.  371,  54  N.  E.  14.  In  such  case  evidence  of  the  market  value  at  the 
point  of  destination,  when  that  differs  from  the  place  of  delivery,  is  inadmissi- 
ble Specialty  Furniture  Co.  \\  Kingsbury  (Tex.  Civ.  App.  1901 )  60  S.  W. 
1030.  The  market  value  at  the  time  the  goods  ought  to  have  been  delivered, 
controls.  Uniform  Sales  Act  §§  67(3),  148;  Favler  v.  Grcss  Mfg.  Co.  (1916) 
94  Misc.  650,  158  N.  Y.  Supp.  524.  Ordinarily  when  the  buyer  pays  the  freight 
and  insurance,  delivery  to  the  carrier  is  a  delivery  to  the  buyer,  and  the  risk 
of  loss  passes  to  him  upon  shipment.  Uniform  Sales  Act  §  46(1)  ;  United  States 
v.  Andrews  (1907)  207  U.  S.  229,  28  Sup.  Ct.  100.  Also  in  c.  i.  f.  contracts  the 
risk  of  loss  passes  to  the  buyer  upon  shipment.  See  (1920)  20  Columbia  Law 
Rev.    101.     It   seems   that   in   such  contracts,   since  the  buvcr   indirectly  oavs   the 
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ircight  and  the  insurance,  the  place  of  ^hipment  is  the  place  of  delivery.  Sec 
Klipstciu  &  Co.  V.  Dilsician  (C.  C.  A.  1921)  273  Fed.  473,  475.  In  the  instant 
case  there  was  a  market  for  thorium  at  the  place  of  shipment.  Therefore,  the 
measure  of  damages  should  be  the  market  value  at  that  place  plus  freight  and 
insurance  to  the  destination.  Uniformity  and  consisteticy  with  the  general  rule 
of  damages  as  stated  at  the  outset  would  thus  he  secured  without  injustice  to 
I  Ik-  buyer. 

Statutes— Wroxokil  De.\th— Recoverv  Under  Federal  Statute  Xo  Bar  to 
Recovery  Under  St.\TE  Statute. — A  personal  representative  sued  one  joint  tort- 
feasor for  the  wrongful  death  of  his  intestate  under  the  Federal  Employers*  Lia- 
bility Act.  (1908)  35  Stat.  65,  66,  (1909)  36  Stat.  291,  U.  S.  Comp.  Stat.  (1916) 
§§8657-8665.  and  recovered  for  the  benefit  of  the  widow  and  children.  The  same 
representative  now  sues  the  other  under  Xeb.  Rev.  Stat.  (1913)  §§1428-1429  for 
the  benefit  of  the  next  of  kin — tlie  mother.  Held,  the  defeiHlajit  is  liable.  Moor,- 
V.  Omaha  n'anhouse  Co.   (Neb.   1921)    182  N.  W.  597. 

Where  one  set  of  physical  facts  gives  rise  to  torts  against  several  people, 
recovery  by  one  of  them  is  no  l)ar  to  recoverj-  by  another.  Denver  Consol. 
Tram.  Co.  v.  Riley  (1889)  14  Colo.  App.  132,  59  Pac.  476.  In  statutes  Uke  that 
in  the  instant  case,  "damages"  means  the  pecuniary  loss  caused  the  beneficiar>-. 
Anderson  v.  Chicago  B.  &  Q.  R.  R.  (1892)  35  Xeb.  95,  52  N.  W.  840.  Failure 
to  allege  damage  to  the  beneficiary  will  defeat  recover)-.  Gulf.  Col.  etc.  Ry.  v. 
McGinnis  (1913)  228  U.  S.  173,  33  Sup.  Ct.  426.  The  recovery  is  the  property 
of  the  beneficiary.  Taylor  v.  Taylor  (1914)  232  U.  S.  363,  34  Sup.  Ct.  350. 
The  administrator  recovers  onlj-  as  trustee  of  the  cause  of  action.  Sec  Kansa,s 
City  South.  Ry.  v.  Leslie  Adm'r  of  Old  (1915)  238  U.  S.  599.  604.  35  Sup.  Ct. 
844.  The  tort-feasor  has  committed  a  wrong  not  onlj'  against  the  decedent,  but 
also  against  those  named  in  the  statute  as  beneficiaries.  In  the  instant  case,  the 
federal  law  declared  a  wrong  to  have  been  committed  against  the  widow  and 
children,  while  the  state  statute  declared  one  to  have  been  committed  against 
the  mother.  Different  causes  of  action,  therefore,  aro.se  in  favor  of  different 
parties  out  of  the  same  group  of  physical  facts.  Recovery  by  one  under  the 
federal  law,  therefore,  could  not  l>ar  a  recoverj-  by  the  other  under  the  state 
law,  even  against  the  same  tort-feasor;  a  fortiori,  it  could  not  bar  a  recovery 
against  a  joint  tort-feasor.  The  rights  of  the  mother  could  not  have  been  ad- 
judicated in  the  federal  court,  nor  could  the  rights  of  the  widow  and  children 
have  been  adjudicated  in  the  state  court.  The  instant  case  harmonizes  with  the 
general  construction  of  "beneficiary"  statutes  although  it  is  directly  confi-a  to 
St.  f.ouis  etc.  v.  Scale  (1913)  229  U.  S.  156,  33  Sup.  Ct.  651. 

Transker  Tax  —  Xo.\-Residext  Decedent — Stock  Pledged  in  Xew  York. — 
The  decedent,  a  resident  of  New  Jersey,  left  an  estate  including  stock  pledged 
in  Xew  York.  Held,  pledged  stock  subject  to  transfer  tax.  Matter  of  HaUcn- 
heck  (1921)  231  N.  Y.  409. 

In  Xew  York,  a  tax  is  imposed  upon  the  transfer  of  the  property  of  non- 
resident decedents  of  which  the  decedent  died  possessed  in  the  state. 
N.  Y.  Cons.  Uws  (1909)  c.  60,  §  220(2).  as  amended  by  laws  of  1916, 
c.  323,  §  220:  Matter  of  Penfold  (1915)  216  X.  Y.  163,  110  X.  E.  497.  The 
question  was  presented,  therefore,  in  the  instant  case  whether,  at  the  time  of 
death,  the  decedent  passed  property  in  the  pledged  stock  or  only  a  power  to 
redeem,  having  its  situs  at  the  domicile  of  the  decedent.  In  ordinary  pledges  it 
is  well  settled  that  the  pledgor  retains  the  ownership  of  the  pledge.  McLeod  v. 
Bank  of  St.   Louis   (1887)    122   U.   S.   528,   7   Sup.   Ct.    1212.      The  pledgee  merely 


726  COLUMBIA  LAW  REVIEW 

holds  the  property  as  security  and  the  legal  title  is  vested  in  the  pledgor.  Sec 
FiisgeraUl  v.  Blocker  (1878)  iZ  Ark.  742,  747.  Thus  the  pledgor  may  transfer 
the  pledge  subject  only  to  the  pledgee's  lien.  Whitakcr  v.  Sumner  (1838)  i7 
Mass.  399.  Even  when  the  legal  title  to  stock  is  transferred  to  the  pledgee, 
the  pledgor  retains  the  general  pronertv ;  the  pledgee  having  a  special  property 
to  the  extent  of  his  advance.  Savinns  Bank  v.  Cal^itdl  Sewings  Bank  (1904) 
77  Vt.  123,  59  Atl.  197.  Upon  facts  similar  to  those  in  the  instant  case  the 
Surrogate's  Court  reached  an  opposite  conclusion  in  holding  (hat  the  pledgor 
has  only  a  power  of  redemption  having  its  situs  at  the  domicile  of  the  decedent. 
In  re  Atnes  Estate  (1913)  141  N.  Y.  Supp.  793.  The  court  in  the  instant  case 
reaches  a  sounder  result  and  one  in  accord  with  the  established  common  law 
rule  that  a  pledge  conveys  only  a  special  prf)pcrty  to  the  pledgee.  See  Coggs  v. 
Bernard    (1702)    2   Ld.   Raym.   909.   916. 
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Cases  on  the  Law  of  Domestic  Relations  and  Persons.  Third  Edition. 
By  Edwin  H.  Woodruff.    New  York:  Baker,  Voorhis  &  Co.    1920.   pp.  xviii,  753. 

In  the  preparation  of  textbooks,  other  than  those  avowedly  mere  "digest" 
books  or  law  class  texts,  space  and  publishers'  restrictions  play  subordinate  parts 
and  the  author  enjoys  comparative  freedom  within  the  limitations  he  sets  for 
himself.  He  writes  with  the  exposition  of  his  cwn  ideas  primarily  in  mind  and 
accordingly  he  may  be  judged,  with  entire  fairness,  by  what  he  puts  down  on 
the  printed  page  and  by  his  omissions.  But  casebooks  are  compiled  with  two 
distinct  objects  in  view,  the  utilization  of  the  book  as  a  teaching  vehicle  and  its 
potential  adoptability  by  a  large  portion  of  the  law  school  world,  without 
which  no  publisher  would  undertake  publication.  The  latter  consideration, 
as  well  as  the  former,  obviously  affects  the  final  form  of  the  case- 
book, both  by  setting  an  artificial  space-limitation  and  influencing  the  form, 
substance  and  arrangement  of  the  contents.  Hence  a  casebook  offers  a  com- 
paratively narrow  gauge  of  the  compiler's  ideas  and  the  reviewer  must  make 
considerable  allowance  for  external  restrictions  imposed  on  the  editor  and  judge 
t"he  work  primarily  by  the  impression  it  makes  from  the  standpoint  of  actual  or 
apparent   "teachability." 

It  is  patent  from  almost  a  mere  glance  at  the  contents  of  the  third  edition 
of  this  well-known  and  standard  casebook  that  it  has  been  prepared  by  an  ex- 
perienced teacher  thoroughly  familiar  with  the  extensive  subject.  This  is  shown 
by  the  inclusion  of  certain  valuable  matter  unfortunately  not  always  found  in 
casebooks  on  these  particular  branches  of  the  law  and  to  be  discovered  only  by 
rareful  research  along  lines  rather  off  the  beaten  track.  Among  this  material 
may  be  mentioned  Lord  Herschell's  motion  to  restrict  breach  of  promise  suits 
and  to  confine  damages  therein  to  actual  pecuniary  loss  (footnotes  pp.  31-32), 
the  extract  from  Daniel  on  Negotiable  Instruments  as  to  the  liabiHty  of  an  infant 
on  a  note  for  necessaries  (footnotes  pp.  591-592),  the  pithy  summary  of  para- 
phernal property  (pp.  159-162)  and  the  cases  dealing  with  an  infant's  "non-voidable 
contracts"  (pp.  564-570).  The  collection  of  footnote  references  to  recent  law 
review  comments  furnishes  additional  evidence  of  thoroughgoing  and  up-to-date 
scholarship,  as  do  also  the  very  satisfactory  collections  of  cases  on  many  specific 
topics  and  sub-topics,  of  which  "Effect  of  Divorce,"  "Wife's  Contracts  for  Neces- 
saries," "Torts  to  a  Spouse  in  the  Marital  Relation,"  "Crimes  by  Drunken  Per- 
sons," "Legitimacy,"  and  "Adoption"  form  typical  examples.  The  reviewer  wishes, 
however,  that  commentators  on  the  effect  of  infants'  powers  of  attorney  would 
get  into  the  habit  of  stating,,  when  citing  Hastings  v.  Dollarhide^  (footnote  p. 
490),  that  this  case  apparently  has  been  overturned  by  %Zi  of  the  California 
Civil  Code  as  interpreted  by  Hakes  Inv.  Co.  v.  Lyons.*  It  seems  also,  to  the 
reviewer,  that  the  compiler  has  been  led  into  one  slip  by  his  ver>'  mastery  of 
the  field.  Thus  in  the  reprints  of  some  of  the  cases  the  decisions  made  in  the 
lower  courts  seem  impossible  to  determine,  or  are  to  be  made  out  only  by  infer- 
ence or  patient  digging,  which  obscures  the  final  holdings  and  the  points  for 
which  the  cases  were  actually  inserted.  Obviously  these  points  are  second  nature 
to  the  editor,  who  does  not  need  to  make,  each  time  he  teaches  the  course,  a  fresh 
comparison  of  wliat  happened  at  the  trial  with  the  ultimate  holding  on  appeal.  But 
this  is  not  the  situation  of  the  less  perfectly  oriented  student. 

"  (1864)  24  Cal.  195. 

*  (1913)   166  Cal.  557,  137  Pac.  911. 
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Notwithstanding  the  many  excellent  points  of  the  work  several  features  strike 
the  reviewer  as  unfortunate  or  at  least  of  questionable  value.  Thus  considerable 
space  is  devoted  to  topics  which,  although  falling  within  the  field  of  "Persons 
and  Domestic  Relations,"  belong  equally  to  other  branches  of  the  law,  in  con- 
nection with  which  they  are  often,  if  not  usually  treated  in  law  class  discussion. 
Such  topics  include  "Dower,"  "Curtesy,"  "Estates  by  the  Entirety,"  the  above- 
mentioned  excellently  outlined  "Crimes  by  Drunken  Persons,"  and  matter  which 
really  seems  to  belong  to  "Conflict  of  Laws,"  such  as  the  effect  of  attempted 
evasions  of  local  marriage  laws,  the  law  determining  the  validity  of  consanguinous 
marriages  and  the  entire  subject  of  extraterritoriality  of  divorce  decrees.  Of 
course  there  is  room  for  reasonable  difference  of  opinion  as  to  where  the  line 
should  be  drawn  between  overlapping  branches  of  law  in  preparing  a  casebook, 
and  the  publisher's  idea  as  to  the  effect  of  the  scope  of  the  work  upon  ultimate 
salability  is  likely  to  play  considerable  part  in  determining  the  final  contents.  But  the 
reviewer  believes  that  the  book  would  gain  had  there  been  substituted  for  the  cases 
on  the  topics  just  mentioned  additional  material  on  other  subjects  which  to  him 
seem  unduly  slighted. 

A  few  of  these  latter  subjects  may  be  discussed  briefly,  by  way  of  illustration. 
In  "Contract  of  Marriage — Mental  Incapacity"  one  of  the  two  cases  obviously 
belongs  to  "Divorce,"  and  the  important  matter  of  the  appropriate  test  for  in- 
sanity is  compressed  to  a  brief  extract  in  a  footnote.  In  "Contract  of  Marriage — 
Fraud"  only  one  case  is  devoted  to  the  complex  problem  of  the  consequences  of 
false  representations  of  pregnancy  inducing  marriage  and  only  one  view  is  given 
of  the  concealment  of  actual  antenuptial  pregnancy  by  another  than  the  husband. 
The  interesting  and  very  "teachable"  topic,  "Infancy — Torts  by  Infants — When 
Connected  with  Contract,"  would  gain  considerably  by  the  addition,  first,  of  a 
case  dealing  with  an  infant's  liability  in  deceit  when  he  makes  a  false  warranty 
and  second,  of  an  extract  from  Pitts  v.  Hall*  the  reasoning  and  language  of 
which  render  it  excellent  for  comparison  with  Rice  v.  Boyer  (p.  599)  and  Slayton 
v.  Barry  (p.  605).  It  seems  to  the  reviewer  that  much  of  the  force  of  this  class 
of  cases,  extremely  valuable  from  the  standpoint  of  mental  drill,  has  been  lost, 
so  far  as  the  casebook  itself  is  concerned,  by  the  curtailment.  Finally  the  topic 
of  "Husband  and  Wife"  seems  confined  too  closely  to  the  old  common  law  rules. 
Amplification  of  these  subjects  at  least  would  be  well  worth  the  extra  space. 

Space  limitations  seem  likely  to  account  for  another  feature  of  the  book 
which  does  not  impress  the  reviewer  favorably,  its  "textiness,"  if  word-coining 
be  permitted.  Scattered  through  the  entire  volume  are  extracts  culled  from 
opinions  and  purporting  to  be  principally  judicial  statements  of  the  law.  In  some 
of  these  passages  the  facts  of  the  particular  case  involved  can  be  ascertained 
or  inferred,  but  in  many  others  they  cannot.  This  renders  the  treatment  of  many 
legal  rules  purely  textual.  Some  text  matter  in  a  casebook  is  inevitable.  But 
when  many  important  matters,  such  as  the  entire  topic  "Infancy — What  are  Nec- 
essaries" (save  for  a  single  point)  and  the  complicated  and  puzzling  problem  of 
the  effect  of  an  infant's  false  representations  of  his  age  on  his  contracts  (as  dis- 
tinguished from  his  tort  liability  in  deceit)  are  handled  textually,  the  reviewer 
cannot  but  believe  that  far  too  much  text-treatment  has  been  introduced  into  the 
work  under  discussion. 

To  conclude,  there  is  no  doubt  that  the  casebook  can  be  utilized  to  good 
advantage  in  the  classroom.  But  to  the  reviewer  it  seems  best  adapted  either 
to  a  course  which  must  be  given  in  rather  limited  time  or  to  a  lengthier  course 
in  which  the  instructor  prefers  to  touch  lightly  on  many  topics  and  points  of 
law.     The  book  does  not  lend  itself  conveniently,  in  the  reviewer's  opinion,  to  a 

•  (1838)  9  N.  H.  441. 
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course  in  which  the  teacher  attempts  to  go  deeply  and  intensively  into  comparatively 
few  topics  at  the  possib'e  sacrifice  of  "ground-covering." 

Thomas  A.   Larremore 
College  of  Law, 
TcLANE  University 

The  Law  and  Pr.\ctice  in  Bankruptcy.  By  William  M.  Collier.  Twelfth 
Edition.  Edited  by  Frank  B.  Gilbert  and  Fred  E.  Rosbrook.  Albany:  Mat- 
thew Bender  &  Company.  192L  V'ol.  L  pp.  cxxxviii,  836;  Vol.  H,  pp.  xii, 
837-1729. 

Aside  from  its  references  to  authorities  of  date  later  than  those  cited  in  the 
last  preceding  edition,  the  usefulness  of  the  present  issue  lies  in  its  reprint  of  the 
Canadian  Bankruptcy  Act  which  went  into  effect  last  year.  There  having  been 
no  amendments  of  our  own  statute  since  the  eleventh  edition  of  Collier  was 
put  forth,  the  twelfth  has  no  new  features  to  chronicle  in  that  behalf.  It  stands 
before  us,  therefore,  as  but  a  continuation,  in  new  dress,  of  its  eleven  predeces- 
sors, with  all  of  their  good  points. 

And  with  their  faults  as  well.  On  two  previous  occasions  earlier  editions 
of  Collier  on  Bankruptcy  have  been  examined  by  this  reviewer.*  Certain  things 
were  then  mentioned  which  it  is  needless  to  repeat ;  but  it  is  noteworthy  that 
some  of  them  continue.  The  present  text  (p.  859)  still  states,  on  the  authority 
of  In  re  Levi*  that 

"a  dismissal  may  be  had  on  motion  of  bankrupt  without  notice  to  creditors  who 
have  not  intervened,  where  there  is  no  suggestion  of  collusion." 

In  reviewing  the  eighth  edition,  where  the  same  language  was  used,  it  was 
shown  that  this  could  not  be  a  true  statement  of  the  law  in  view  of  the  amend- 
ment, made  in  1910,  of  section  59g  of  the  Bankruptcy  Act,  an  amendment  which, 
it  was  suggested,  was  designed  to  change  the  law  and  to  make  unavailing  the 
rule  laid  down  in  the  Levi  case.'  Yet  through  all  the  later  editions  of  Collier 
this  statement  has  clung  in  the  text,  although  in  the  present  edition  it  is  pre- 
ceded by  a  sentence  which,  stating  the  law  as  it  is  today,  nullifies   what   follows : 

"It  is  provided  by  the  amendment  of  1910  that  before  the  court  will  entertain 
an  application  for  a  dismissal,  the  bankrupt  must  file  a  list  of  his  creditors  with 
ihe  addresses,  and  will  cause  notices  to  be  served  on  such  creditors."   (p.  859) 

That  states  the  law  as  it  is,  that  there  can  be  no  dismissal  without  notice; 
and  therefore  the  ne.xt  succeeding  sentence,  given  on  the  authority  of  the  Levi 
case,  is  as  out  of  place  in  the  present  edition  as  it  was  in  the  one  which  appeared 
eleven  years  ago. 

What  this  work  really  needs  is  a  thorough  revision  of  the  text.  It  should 
be  overhauled  in  each  place  where  amendments,  to  say  nothing  of  decisions, 
have  changed  the  law  in  the  years  that  have  gone  since  the  original  author  put 
forth  his  valuable  book.  And  until  that  is  done,  there  will  always  remain  room 
for  criticism  which  a  reviewer  would  much  prefer  to  omit  in  view  of  the  mani- 
fold merits  that  Collier  on  Bankruptcy  has  demonstrated  to  be  its  own. 

Garrard  Glenn 

Columbia  L.\w  School 


'Eighth  Edition,    (1911)    11  Columbia  Law  Rev.  389;  Tenth  Edition,    (1914) 
14  Columbia  Law  Re\'.  697. 

'  (C.  C.  A.  1905)   142  Fed.  642. 

•  (1911)  11  Columbia  Law  Rev.  390-1. 
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Justice  et  Systeme  P^nal  de  la  Russie  RfevoLur.oNNAiRE  de  l'Origine  au 
Debut  de  1920.  By  L.  Gaun.  Preface  by  B.  LederER.  profcsseur  a  rUniversite 
de  Heidelberg,  and  A.  LiEpmann,  professeur  a  Hamburg.  Paris:  Rousseau  & 
Co.     1920.     pp.  ix,  120. 

This  is  a  rather  incoherent  collection  of  facts  and  impressions  bearing  on 
the  judicature  and  the  administration  of  law  in  Soviet  Russia.  The  two  fore- 
words by  Lederer  and  Liepmann  are  in  complete  contradiction  to  one  another : 
Lederer  sees  in  the  judicial  arrangements  described  the  proof  that 

"proletarian  dictatorship  has  ceased  to  be  sjoionymous  with  anarchy  and  has 
assumed  a  constitutional  aspect." 

Liepmann,  on  the  other  hand,  comes  to  the  following  appreciation : 

"We  receive  the  impression  of  a  caricature  of  justice  and  of  tribunals.  ...  It 
is  the  sincere  and  brutal  outcome  of  class  struggle,  devoid  of  all  guarantees  of 
independence  for  the  judges  or  of  the  realization  of  justice.  No  one  could 
imagine  a  more  scathing  satire  on  the  destruction  of  constitutional  ideals." 

The  author  is  a  lawyer  who  has  lived  and  practised  for  a  couple  of  years 
under  the  Bolshevik  rule.  Many  of  his  observations  are  interesting  and  charac- 
teristic, as  for  instance  the  story  of  two  members  of  an  audience  listening  to 
the  arguments  in  a  trial  who  find  themselves  suddenly  dragged  into  the  dock 
and  sentenced  to  imprisonment  in  lieu  of  the  accused  party,  their  names  being 
ascertained  after  their  fate  had  been  decided  (p.  23).  The  account  of  the  three 
main  systems  of  judicature  struggling  for  precedence  in  Soviet  Russia — the 
popular  courts,  the  revolutionary  tribunals  and  the  Extraordinary  Commission — 
is  instructive  and  in  the  main  accurate.  But  the  author  is  neither  a  historian  nor 
a  scientific  jurist,  and  his  excursions  in  the  fields  of  legal  history  and  jurisprudence 
are  confused  and  misleading.  The  talk  about  the  absence  of  juridical  ideas  in 
Russian  society  would  fit  better  the  declamations  of  a  reckless  journalist  than  an 
essay  on  institutional  development.  I  wonder  what  the  late  DjanskiefT  would 
have  said  of  the  contemptuous  treatment  of  the  reformers  of  the  'sixties. 

The  worst  blemish  of  the  little  book  is  the  absurd  negligence  of  the  trans- 
lation. At  the  very  start  (p.  14),  for  instance,  the  reader  is  met  by  sentences 
like  the  following:  "faire  parler  les  choses  par  elles-memes,  sans  les  mettre  en 
evidence  par  des  eclaircisseincnts  suhjectifs  et  impartiaux,  et  les  falsifier."  On 
every  page  almost,  one  stumbles  over  nonsense  of  this  kind.*  It  is  a  pity,  be- 
cause the  pamphlet  might  be  read  with  some  profit. 

Paul    Vinogradoff 

Oxford,  England 


Prices  and  Price  Control  in  Great  Britain  and  the  United  States  Dur- 
ing THE  World  War.  By  Simon  Litman.  New  York:  Oxford  University  Press. 
1920.    pp.  ix,  331. 

Professor  Litman's  volume  is  one  of  a  series  of  "Preliminary  Economic 
Studies  of  the  War"  prepared  under  the  direction  of  the  Carnegie  Endowment  for 
International  Peace  and  edited  by  Professor  David  Kinley.  As  regards  Great 
Britain  the  emphasis  is  placed  upon  that  Government's  control  of  food  and  fuel, 
together  with  historical  examples  of  price  control,  and  brief  accounts  of  the  war- 
time industrial  unrest  and  the  causes  of  the  rise  in  prices.  As  regards  the  United 
States,  however,  and  it  is  with  respect  to  that  half  of  the  book  that  the  remainder 

*  C/.  p.  28,  les  autorites  des  Soviets;  p.  62,  se  montrcrent  inferieurs ;  p.  63, 
mesures  impardonnables ;  p.  92,  delits  de  fortune,  etc. 
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of  this  review  is  concerned,  the  discussion  is  confined  to  specified  ccMitrolled 
articles  and  the  controlling  agencies. 

The  arrangement  is  by  classes  of  the  articles  of  which  the  prices  were  con- 
trolled— food,  fuel,  newsprint  paper,  and  raw  materials  such  as  minerals,  fibres, 
textiles,  hides,  chemicals,  and  building  materials.  Practically,  the  text  is  so  ordered 
as  to  be  a  discussion,  first,  of  the  activities  of  the  Food  Administration,  together 
with  the  Grain  Corporation  and  the  Sugar  Equalization  Board ;  second,  the  Fuel 
Administration ;  and  finally,  the  War  Industries  Board,  together  with  its  predeces- 
sors and  the  Price  Fixing  Committee.  The  administrative  machinery  of  regulation, 
the  form  of  price  control  over  the  above  articles,  and,  to  some  extent,  the  economic 
effect  of  price  control,  are  the  topics  covered.  The  scope  of  the  volume  may  also  be 
defined  by  noting  the  absence  from  its  pages  of  such  matters  as  the  control  of  the 
price  of  transportation  by  the  Railroad  Administration ;  federal  and  state  control 
of  the  price  of  rents,  regulation  and  adjustment  of  the  price  of  labor  by  the  Rail- 
way Adjustment  Boards,  the  National  War  I^bor  Board,  and  the  many  labor 
agencies  under  the  War  Department,  the  United  States  Shipping  Board,  and  the 
Emergency  Fleet  Corporation ;  control  of  the  price  of  credits  by  the  Federal  Re- 
serve Board,  the  Capital  Issues  Committee,  and  the  War  Finance  Corporation,  con- 
trol of  the  price  of  stockyard  facilities,  farm  equipment,  and  fertilizers  by  the 
Department  of  Agriculture ;  and  the  activities  of  the  War  Trade  Board,  and  such 
War  Department  agencies  as  the  Board  of  Appraisers  and  the  Board  of  Contract 
Adjustment.  Professor  Litman's  general  conclusion  is  that  in  times  of  great 
emergency 

"prices  can  be  controlled  without  giving  rise  to  a  great  deal  of  evasion,  and  without 
too  much  running  counter  to  the  competitive  spirit  which  animates  our  industrial 
society." 

For  the  lawyer,  however,  the  volume  does  not,  and  is  not  intended  to  offer, 
much  of  interest.  The  effect  of  price  control  regulations  upon  existing  and 
subsequent  private  contracts,  the  problems  of  administrative  and  constitutional 
law  involved  in  administrative  proceedings  of  such  magnitude  and  variety,  the 
great  questions  as  to  the  validity  of  the  prices  fixed  and  the  agreements  entered 
upon,  due  to  the  shadowy  legal  basis  in  statute,  presidential  proclamation,  and 
executive  order,  are  all  considerations  which  the  author  found  foreign  to  his 
purpose.  Nor  is  there  any  satisfactory  treatment  of  the  ingenious  indirect 
methods  by  which  many  agencies,  such  as  the  War  Industries  Board,  in  particular, 
enforced  their  administrative  determinations,  and  there  is  not  made  available, 
either  by  citation  or  quotation,  the  large  amount  of  documentary  materials,  par- 
ticularly regulations,  orders,  and  agreements,  a  fuller  consideration  of  which  would 
seem  necessary  for  a  more  penetrating  treatment  of  the  economic  and  administra- 
tive, as  well  as  the  legal,  problems.  Doubtless,  the  early  conclusion  of  Professor 
Litman's  study,  June,  1919,  in  a  measure  necessitates  the  cursory  treatment  g^iven. 
Nevertheless  the  present  reviewer  finds  himself  of  the  opinion  that  a  more  satis- 
factorj-,  as  well  as  a  more  comprehensive,  treatment  of  this  difficult  subject,  for  the 
economist  and  student  of  administration,  and  in  part  for  the  lawyer,  has  been 
obtained  in  the  Government's  own  volume:  Government  Control  of  Prices,  by  P. 
W.  Garrett.' 

Frederic  P.  Lee 

W^ASHIXGTON,   D.    C. 


*  Published  in  1920  by  the  War  Trade  Board. 
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Government  War  Contracts.  By  J.  Franklin  Crowell.  Carnegie  Endow- 
ment FOR  International  Peace.  Preliminary  Economic  Studies  of  the  War. 
Edited  by  David  KinlEy.  New  York:  Oxford  University  Press.  1920.  pp. 
xiv,  357. 

To  expand  an  army  of  100,000  men  into  an  establishment  of  several  million,  to 
mobilize  the  economic  resources  of  the  country  to  produce  supplies,  equipment, 
and  ships  to  transport  and  maintain  it  overseas — to  improvise  almost  overnight 
an  organization  capable  of  performing  such  a  task — here  was  a  problem  which 
would  have  challenged  the  best  organizing  and  administrative  genius  of  the 
country.  Instead,  it  was  faced  by  several  independent  government  departments, 
subdivided  into  semi-independent  bureaus,  in  charge  of  second-rate  men  hampered 
by  a  net  of  initiative-killing  regulations  and  official  red  tape.  It  was  inevitable  that 
there  should  be  blunders,  lost  motion,  and  costly  delays.  How  many  of  the  blunders 
which  were  made  were  unavoidable,  how  much  of  the  lost  motion  was  inevitable — 
that  is  another  question,  and  over  it  public  controversy  has  raged.  Too  much  of 
the  discussion,  however,  has  been  inspired  by  partisan  motives,  and  very  little  is 
available  in  the  way  of  a  fairminded  treatment  of  the  subject. 

To  those  who  arc  interested  in  the  facts,  Mr.  Crowell's  book  will  appeal. 
While  he  does  not  hesitate  to  bestow  praise  or  blame  where  it  is  deserved,  he  has 
no  political  animosities,  and  he  has  no  preconceived  thesis  to  sustain.  His  method 
is  that  of  the  impartial  investigator,  and  his  treatment  of  his  subject  is  descriptive 
and  analytical.  His  criticisms  arc  directed  not  so  much  at  the  individuals  con- 
cerned as  at  the  methods  adopted  and  the  principles  applied — in  other  words, 
he  approaches  the  subject  from  the  standpoint  of  the  political  scientist  rather  than 
of  the  congressional  investigating  committee.  While  he  devotes  considerable  atten- 
tion to  statutes  and  to  the  forms  of  contract  adopted,  his  point  of  view  is  that  of 
the  economist  rather  than  of  the  lawyer. 

The  subject  of  government  war  contracts  is  treated  under  three  heads,  viz.. 
War  Contract  Conditions,  War  Contract  Operations,  and  Liquidation,  Cancella- 
tion and  Adjustment.  Under  the  first  head  are  described  the  breakdown  of  the 
ordinary  peace  time  methods,  the  early  efforts  of  the  government  departments  to 
handle  contracts  on  a  war  basis,  the  rise  and  fall  of  extra-departmental  organiza- 
tions contracting  through  volunteer  civilian  bodies,  and  the  gradual  coordination 
of  the  various  agencies  into  a  fairly  unified  organization,  particularly  the  consolida- 
tion of  purchasing  agencies. 

Under  the  second  head,  the  methods  of  contracting  employed  by  the  various 
bureaus,  departments,  and  extra-departmental  bodies  are  treated  in  detail.  The 
use  and  abuse  of  the  cost-plus  contract  is  discussed  in  a  series  of  excellent  chapters ; 
the  aircraft  fiasco,  the  Hog  Island  venture,  and  the  housing  and  camp  construc- 
tion operations,  as  well  as  the  various  supply  purchase  activities,  all  receive  care- 
ful but  brief  treatment,  and  the  comparative  success  of  the  Navy  Department's 
methods  is  contrasted  with  the  more  blundering  and  wasteful  policy  of  the  War 
Department. 

In  the  third  part  of  the  book  are  described  the  process  of  checking  the  enor- 
mous war  production  which  was  in  full  swing  at  the  time  of  the  armistice,  the 
problem  of  putting  upon  the  market  the  vast  quantities  of  accumulated  supplies 
without  precipitating  an  economic  crisis,  and  the  methods  of  adjusting  the  con- 
tract relations  of  the  government  with  the  numerous  firms  engaged  in  war  pro- 
duction. 

The  net  results  of  our  war  time  effort  are  thus  summarized  by  Mr.  Crowell : 

"The  government  before  the  war  ended,  during  most  of  1918,  had  a  much 
firmer  grasp  of  its  supply  problems  than  in  any  previous  war  in  which  the  United 
States    had   a   part.     Congress    was    quicker    to    detect    wrong    systems,    wasteful 
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methods  of  administration;  and  the  Executive  sooner  or  later  adjusted  its  faulty 
practices  to  better  standards." 

Mr.  CrowcU's  study  is  by  no  means  exhaustive:  a  detailed  treatment  of  such  a 
wide  field  would  fill  a  much  larger  volume.  He  has,  however,  made  an  excellent 
brief  survey  of  the  subject  matter,  and  in  so  doing  has  made  a  valuable  contribu- 
tion to  the  economic  literature  of  the  war. 

Osviixe  W.  Wood 

Nsw  York  City 

The  Peace  Negotiations,  a  Personal  Narrative.  By  Robert  Lansing. 
New  York:  Houghton  Miffun  Company.    1921.    pp.  328. 

The  Truth  about  the  Treaty.  By  ANDRi  Tardieu.  With  a  foreword  by 
Edward  Mandell  House  and  an  introduction  by  Georges  Clemenceau.  Indianapolis: 
The  Bobbs-Merrill  Company.     1921.    pp.  473. 

What  Really  Happened  at  P.\ris.  By  American  Delegates.  Edited  by 
Edward  Mandell  House  and  Charles  Seymour.  New  York :  Charles  Scribner's 
Sons.     1921.    pp.  xiii,  528. 

There  is  great  need  for  the  truth  to  be  known  about  the  Treaty.  There  would 
be  general  satisfaction  at  the  publication,  by  someone  who  knows,  of  an  accurate 
account  of  what  really  happened  at  Paris.  As  time  goes  by,  however,  it  becomes 
increasingly  evident  that  no  such  record  is  likely  to  be  brought  forth  during  the 
lifetime  of  the  principal  actors  of  the  peace  negotiations.  While  Wilson,  Lloyd 
George,  Clemenceau,  and  Orlando  live,  we  can  expect  only  justifications  of  the 
Treaty  of  V^ersailles,  not  unbiased  accounts  of  the  political  and  economic  forces 
which  made  the  Treaty  what  it  was.  Each  new  publication  purporting  to  give 
the  "Truth  about  the  Treaty"  doubtless  will  bring  to  light  further  facts  of  greater 
or  less  importance ;  for  this  generation  the  fundamental  truths  of  the  negotia- 
tions will  be,  in  all  probability,  a  sealed  book.  Those  who  do  not  know  cannot 
tell;  those  who  know  will  not  tell. 

There  is  little  that  need  be  said  about  the  books  of  Mr.  Lansing  and  Mr. 
Tardieu.  Mr.  Lansing,  by  his  own  admission,  knew  very  little  of  what  was 
being  done  at  Paris  after  the  organization  of  the  so-called  Council  of  Four  in 
March,  1919.  His  book  is  a  personal  justification  of  his  course  of  conduct  as  a 
commissioner  plenipotentiary,  as  well  as  an  appeal  to  public  opinion  to  free  him 
from  President  Wilson's  imputation  of  bad  faith.  Whether  Mr.  Lansing  ought 
to  have  written  such  a  personal  justification,  whether  its  publication  is  a  breach 
of  personal  and  official  confidences,  whether  he  ought  to  have  resigned  in  protest 
against  the  turn  the  negotiations  at  Paris  were  taking,  all  these  are  questions  of 
judgment  and  opinion.  This  much  is  evident :  Mr.  Lansing  tells,  in  an  honest 
and  straightforward  way,  most  of  what  he  knew  about  the  peace  negotiations. 
His  personal  reactions  to  the  various  provisions  of  the  Treaty  are  noteworthy, 
because,  in  most  instances,  they  are  indicative  of  the  reactions  of  the  average 
American  who  disagreed  with  President  Wilson  as  the  settlement  was  being 
formulated  and  afterward.  The  chief  weakness  of  this  book  is  that  Mr.  Lansing 
falls  within  the  class  who  do  not  know  and  therefore  cannot  tell. 

Like  Mr.  Lansing,  Mr.  Tardieu's  story  about  the  Peace  Conference  is  told 
with  a  purpose.  The  purpose  is  to  justify  France  and  French  official  conduct 
before  the  war,  during  the  war,  and  after  the  war.  If  his  intolerant  nationalism 
is  any  indication  of  the  atmosphere  of  Paris  while  the  Conference  was  in 
session,  well  may  Mr.  Kev-nes  have  characterized  that  atmosphere  as  "hot  and 
poisoned."  as  one  of  "empty  and  arid  intrigue."  One  who  wants  to  read  the 
Treaty  through  the  smoked  spectacles  of   French  prejudice  will  do  well  to  read 
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Mr.  Tardieu's  account  of  how  the  settlement  was  formulated.  It  is  true  that 
Mr.  Tardieu  reveals  more  facts  regarding  the  armistice  and  the  treaty — inter- 
esting, but,  on  the  whole,  unimportant  facts.  But  his  book  tells  only  a  small 
part  of  the  story.  This  is  the  more  unpardonable  since,  unlike  Mr.  Lansing, 
Mr.  Tardieu  really  knew  what  happened  at  Paris.  He  falls  into  the  class  of 
those  who  know  but  will  not  tell. 

A  third  story  of  the  Peace  Conference  is  told  by  certain  of  the  American 
delegates  in  the  volume  What  Really  Happened  at  Paris.  This  is  a  series  of 
articles  compiled  from  addresses  delivered  in  Philadelphia  and  subsequently  re- 
printed in  various  newspapers  throughout  the  country.  Most  of  the  articles  are 
well  written;  most  are  intended  as  justifications  of  the  Conference  and  the  Treaty; 
aTl  are  worth  reading.  From  the  standpoint  of  contemporary  interest  the  most 
valuable  section  of  the  book  is  the  splendid  article  "The  Problem  of  Disarma- 
ment", by  General  Tasker  H.  Bliss.  It  is,  everything  considered,  the  best  single 
treatise  of  the  entire  volume. 

Edward  M.  Earle 

Columbia  University 


BOOK  REVIEWS  735 


Books  Received. 


The  Preparation  of  Contracts  and  Conveyances.  By  Henry  W.  Bal- 
LANTiNE.     New   York:    The  Macmillan   Co.    1921.    pp.   v,   236. 

Modern  Democracies.  By  Viscount  Ja.mes  Bryce.  2  vols.  New  York: 
The  Macmillan  Co.    1921.     Vol.  I,  pp.  xiv,  508;  Vd.  II,  pp.  vi,  676. 

A  Tre.\tise  on  THE  FEDERAL  EsTATE  Tax.  By  RAYMOND  D.  Thurber.  Albany : 
Matthew  Bender  &  Co.    1921.   pp.  xvi,  423. 

The  League  of  Nations  and  the  New  Inter.national  Law.  By  John 
Eugene  Harley.     New  York:  Oxford  UNn'ERSiTY  Press.    1921.    pp.  ix,   127. 

Manual  of  the  Law  of  Evidence.  By  Sidney  L.  Phipson.  Third  Edition. 
London :    SwEET  &  Maxwell,  Ltd.    1921.    pp.  xxxii,  239. 

World  Peace.  By  Fred  H.  Aldrich.  Detroit:  Fred  S.  Drake.  1921. 
pp.  218. 

Carnegie  Endow.ment  for  International  Peace.  Year  Book  for  1920. 
No.  9.     Washington,  D.   C.     pp.   xiv,  244. 

New  York  State  Income  Tax  Procedure,  1921.  By  Robert  H.  Mont- 
gomery.    New  York:    Ronald  Press  Co.     1921.    pp.   ix,  682. 

Constitutional  History  of  England.  By  George  B.  Adams.  New  York: 
Henry  Holt  &  Co.     1921.    pp.  x,  518. 

Tr.\ite  de  Droit  International  Public.  By  Paul  Fauchille.  Paris: 
Rousseau  &  Co.     1921.    pp.  x,  1095. 

Le  Droit  International  Public  Postif.  By  J.  De  Louter.  London: 
Oxford  University  Press.     1920.     Vol.  I,  pp.  xi,  576;  Vol.  II,  pp.  vi.  509. 

Notes  on  Sovereignty.  By  Robert  Lansing.  Washington,  D.  C. :  Carnegie 
Endowment  for  International  Peace.     1921.     pp.  94. 

Handbook  of  the  Law  of  Trusts.  By  George  G.  Bogert.  St.  Paul :  West 
Publishing  Co.     1921.    pp.  xiii,  675. 

The  L.^bor  Mx)\'Ement.  By  Frank  Tannenbaum.  New  York:  G.  P. 
Putnam's  Sons.     1921.     pp.  xviii,  259. 

Government  Control  and  Operation  of  Industry  in  Gre.\t  Britain  and 
THE  United  St.\tes  during  the  World  War.  By  Ch.\rles  W.  Baker.  Car- 
negie Endowment  for  Internation.\l  Peace.  New  York:  Oxford  University 
Press.     1921.    pp.  138. 

The  Law  of  Automobiles.  By  C.  P.  Berry.  Chicago:  Callaghan  &  Co. 
1921.     pp.  1,  1625. 

Transactions  of  the  Grotius  Society.  Vol.  VI — Problems  of  Peace  and 
War.     London :     SwEET  &  Maxwell,  Ltd.     1921.     pp.  xxxi,   106. 

Workman's  Compensation  Legislation  of  the  United  States  and  Can.\da. 
By  Lindley  D.  Clark  and  Martin  F.  Frincke,  Jr*  Washington,  D.  C. :  Go\"Ern- 
MENT  Printing  Office.     1921.     pp.  1211. 

Great  Britain,  Spain  and  France  Versus  Portug.\l.  Awards  rendered 
by    the    Hague    Tribunal,    September,    1920,    in    the    matter    of    the    Expropriated 


736  COLUMBIA  LAW  REVIEW 

Religious   Properties   in    Portugal.     Washington,    D.    C. :      Carnegie   Endowment 
FOR  International  Peace.    1921.    pp.  30. 

Trust  Estates  as  Business  Companies.  By  John  H.  Sears.  Second 
Edition.     Kansas  City,  Mo.:     Vernon  Law  Book  Co.     1921.     pp.  xx,  782. 

War  Government  of  the  British  Dominions.  By  Arthur  B.  Keith. 
Oxford:     Clarendon  Press.     1921.    pp.  xvi,  353. 

Local  Government  in  the  United  States.  By  Herman  G.  James.  New 
York:     D.  Appleton  &  Co.     1921.    pp.  ix,  482. 

The  Position  and  Rights  of  a  Bona  Fide  Purchaser  for  Value  of  Goods 
Improperly  Obtained.  By  J.  Walter  Jones.  Cambridge  University  Press. 
1921.     pp.   128. 

Allied  Shipping  Control.  By  J.  A.  Salter.  Oxford:  Clarendon  Press. 
1921.     pp.  xvi,  372. 

Law  and  Business.  By  William  H.  Spencer.  Vol.  I.  Chicago:  Univer- 
sity OF  Chicago  Press.    1921.    pp.  xv,  611. 

The  Law  in  Business  Problems.  By  Schaub  and  Isaacs.  New  York: 
The  Macmillan  Co.    1921.    pp.  xxxiv,  821. 

The  Economics  of  Communism.  By  Leo  Pasvolsky.  New  York:  The 
Macmillan  Co.    1921.    pp.  xvi,  312. 


COLUMBIA 

LAW  REVIEW 

VOL.  XXI  DECEMBER,  1921  NO.  8 


SUPREME  COURT  DECISIONS  ON  THE  COMMERCE 
CLAUSE  AND  STATE  POLICE  POWER,  1910-1914  I 

Out  of  the  silence  of  the  federal  Constitution  the  Supreme  Court 
of  the  United  States  has  made  much  law  on  the  issue  of  the  power  of 
the  states  over  interstate  and  foreign  commerce-  True,  this  constitutional 
silence  is  not  100%,  since  the  states  are  forbidden  without  the  consent 
of  Congress  to  lay  any  imposts  or  duties  on  imports  or  exports  or  any 
duty  of  tonnage.  These  prohibitions,  how^ever,  are  confined  to  the  exer- 
cise of  state  fiscal  power  and  they  give  rise  to  relatively  few  disputes. 
Most  of  the  quarrels  over  alleged  state  interference  with  interstate  and 
foreign  commerce  depend  for  their  settlement  upon  inferences  from 
the  so-called  commerce  clause  which  says  only  that  "The  Congress  shall 
have  power  ...  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes."  This  clause  maintains 
an  immaculate  silence  with  respect  to  the  power  of  the  states,  and  the 
message  of  this  silence  is  recurrently  revealing  itself  to  the  Supreme 
Court.  1 

^  Two  other  clauses  of  the  Constitution  have  a  possible  bearing  on  the  issues 
under  consideration.  Article  VI  declares  that  '"This  Constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  Pursuance  thereof  .  .  .  shall  be 
the  supreme  law  of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  State  to  the  contrar>'  notwithstand- 
ing." This  reinforces  the  specific  prohibitions  on  state  taxation  contained  in  the 
Constitution  and  also  in  effect  prescribes  the  subordination  of  state  laws  to  lawful 
exercises  of  congressional  power.  This  subordination,  however,  carries  no  impli- 
cation as  to  the  extent  of  state  police  power  in  the  absence  of  congressional  action. 

The  Tenth  Amendment  declares  that  the  powers  not  delegated  to  the  United 
States  are  reserved  to  the  states  or  to  the  people.  Since  power  over  interstate  and 
foreign  commerce  is  delegated  to  the  United  States,  it  is  not  'reserved"  to  the 
states  by  this  clause.  This  means  only  that  the  Tenth  Amendment  does  not  give 
to  the  states  a  guarantee  of  power  over  interstate  and  foreign  commerce.  Con- 
ceivably the  Tenth  .A^mendment  might  have  been  construed  to  mean  that  powers 
not  guaranteed  to  the  states  are  denied  to  them,  but  this  has  not  been  its  construc- 
t'on.  Since  the  states  need  not  look  to  the  federal  Constitution  for  the  source  of 
their  power,  they  may  continue  to  exercise  the  powers  enjoyed  prior  to  the  Con- 
stitution unless  in  some  way  the  Constitution  inhibits  such  exercise.  The  Tenth 
Amendment  contains  no  such  inhibitions.  Where  it  fails  to  "reserve"  a  power  to 
the  states,  it  leaves  the  matter  where  it  stood  under  the  original  Constitution.    The 
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The  revelations  during  the  quadrennium  from  October,  1910,  to 
June,  1914,  are  the  stuff  of  this  paper  and  two  others  to  follow.  Later 
revelations  have  been  exposed  elsewhere  -  and  the  method  there  adopted 
is  used  here.  The  effort  is  to  squeeze  the  juice  from  the  opinions  of 
the  judges  without  any  admixture  of  extraneous  matter  that  might  make 
it  ferment.  For  those  who  crave  the  effects  of  fermentation  the  foot- 
notes point  the  way  to  articles  and  notes  in  legal  periodicals  during  the 
period  under  review.  References  appended  to  the  citations  of  cases 
considered  in  the  text  are  to  discussions  of  those  cases  or  of  others  on 
the  same  point.  The  combings  of  the  law  reviews  on  other  issues  of 
alleged  conflict  between  the  commerce  clause  and  state  police  power 
are  tied  to  the  Supreme  Court  cases  which  they  come  most  closely  to 
matching.  The  present  instalment  on  state  police  power  in  the  absence 
of  congressional  action  will  be  followed  by  one  on  state  police  power 
after  congressional  action.  A  later  article  will  review  the  decisions  of 
the  same  period  on  the  relation  between  the  commerce  clause  and  the 
taxing  power  of  the  states. 

I     State  Power  in  the  Absence  of  Congressional  Action 

From  the  inauguration  of  government  under  the  federal  Consti- 
tution until  1851  it  was  a  mooted  question  whether  the  power  of  Con- 
gress over  interstate  commerce  is  exclusive  or  concurrent,  i.  e.,  whether 
the  grant  to  Congress  is  of  all  power  over  such  commerce  leaving  no 
residuum  to  the  states  or  is  merely  a  permission  to  Congress  to  act, 
with  no  implied  prohibition  on  the  states  other  than  not  to  step  on 
territory  that  Congress  has  staked  out  or  occupied.  In  1851  it  was 
laid  down  that  the  power  of  Congress  is  exclusive  only  with  respect 
to  subject  matters  of  interstate  commerce  in  which  uniformity  of  regu- 
lation is  essential  or  highly  desirable,  and  that  the  states  have  concurrent 
power  over  such  subjects  as  appropriately  admit  of  diversity  of  regula- 
tion in  different  localities.^ 

question  of  the  power  of  the  states  over  commerce  depends,  therefore,  upon  the 
nature  of  the  commerce  power  conferred  upon  Congress.  The  development  of  the 
doctrine  on  this  point  is  indicated  briefly  in  the  text. 

'  Reviews  of  Supreme  Court  decisions  on  constitutional  questions  from  1914  to 
1921  appear  in  (1918)  12  American  Pol.  Sci.  Rev.  17-49,  427-457,  640-666;  (1919) 
13  ibid.  A7-77,  229-250,  607-633;  (1920)  14  ibid.  53-73;  (1920)  19  Michigan  Law 
Rev.  1-34,  117-151,  283-323;  and  in  four  articles  to  appear  in  (1921-1922)  20 
Michigan  Law  Rev.  A  review  of  Supreme  Court  decisions  from  1910  to  1914 
on  federal  power  over  commerce  will  appear  in  three  articles  in  (1921-1922)  6 
Minnesota  Law  Rev. 

'  For  articles  on  various  aspects  of  the  general  problem  of  the  relation  be- 
tween federal  and  state  power  over  commerce  see  Frederick  H.  Cooke,  The  Power 
of  Congress  and  of  the  SMes  Respectively,  to  regulate  the  Conduct  and  Liability 
of  Carriers  (1910)  10  Columbia  Law  Rev.  35;  Nature  and  Scope  of  the  Power  of 
Congress  to  Regulate  Commerce  (1911)  11  Columbia  Law  Rev.  51  ;  The  Source  of 
Authoritv  to  Engage  in  Interstate  Commerce  (1911)  24  Harvard  Law  Rev.  635; 
The  Gibbons  v.  Ogden  Fetish  (1911)  9  Michigan  Law  Rev.  324;  The  Use  and  the 
Abuse  of  the  Commerce  Clause  (1911)  10  Michigan  Law  Rev.  93;  The  Pseudo- 
Doctrine  of  the  Exclusiveness  of  the  Pozver  of  Congress  to  Regulate  Commerce 
(1911)  20  Yale  Law  Journ.  297;  and  The  Right  to  Engage  in  Interstate  Transpor- 
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Among  the  subjects  early  held  to  belong  to  this  latter  class  are 
ferries,  which  from  the  beginning  had  been  dealt  with  by  the  states  and 
left  untouched  by  Congress.  Later  decisions  cast  doubt  upon  the  con- 
tinuing authority  of  the  prior  ones  and  the  extent  of  state  power  over 
interstate  ferries  became  uncertain.  The  question  was  considered  by 
Chief  Justice  White  in  New  York  C.  &  H.  R.  R.  Co.  v.  Board  of  Chosen 
Freeholders*  in  1913,  but  no  definite  conclusion  was  reached  since  it 
was  held  that  Congress  had  taken  control  of  ferries  operated  as  a  part 
of  an  interstate  railroad  system  and  that  the  attempt  of  the  state  to 
regulate  the  rates  of  such  ferries  was  precluded  by  superior  federal 
action. 

At  the  next  term  of  court  two  cases  presented  the  question  of  state 
power  over  certain  ferries  which  were  concededly  not  covered  by  any 
federal  regulation.  Port  Richmond  &  B.  P.  F.  Co.  v.  Hudson  County  ^ 
involved  an  order  of  a  New  Jersey  authority  fixing  the  rates  to  be 
taken  on  the  New  Jersey  side  of  a  ferry  between  New  Jersey  and  Staten 
Island,  New  York,  for  the  transportation  of  foot  passengers  for  single 
trips  to  the  New  York  terminal  and  for  round  trip  tickets  to  that  terminal 
and  return.  After  reviewing  the  tortuous  course  of  previous  decision, 
Mr.  Justice  Hughes  observed : 

"Coming  then  to  the  question  now  presented — whether  a  state  may  fix 
reasonable  rates  for  ferriage  from  its  shore  to  the  shore  of  another 
state, — regard  must  be  had  to  the  basic  principle  involved.  That  principle 
is,  as  repeatedly  declared,  that  as  to  those  subjects  which  require  a  gen- 
eral system  or  uniformity  of  regulation  the  power  of  Congress  is  ex- 
clusive ;  that,  in  other  matters,  admitting  of  diversity  of  treatment  ac- 
cording to  the  special  requirements  of  local  conditions,  the  states  may 
act  within  their  respective  jurisdictions  until  Congress  sees  fit  to  act ; 
and  that,  when  Congress  does  act,  the  exercise  of  its  authority  over- 
rides all  conflicting  state  legislation."  ^ 

The  opinion  refers  to  the  established  rule  that  interstate  railroad  rates 
require  uniformity  of  regulation  and  therefore  are  within  federal  power 
exclusively,  and  continues: 

"But,  in  the  case  of  ferries,  we  have  a  subject  of  a  diflferent  character. 

iation.  etc.  (1912)  21  Yale  Law  Journ.  207;  Frank  B.  Kellogg,  Federal  Incorporation 
and  Control  (1910)  20  Yale  Law  Journ.  177;  Edward  Lindsey,  Wilson  Versus  The 
"Wilson  Doctrine"  (1910)  44  American  Law  Rev.  641;  Victor  Morawetz,  The 
Power  of  Congress  i^  Enact  Incorporation  Laws  and  to  Regulate  Corporations 
(1913)  26  Harvard  Law  Rev.  667;  Charles  W.  Needham,  The  Exclusive  Power 
of  Congress  Over  Interstate  Commerce  (1911)  11  Columbia  Law  Rev.  251;  Dor- 
rance  Dibell  Snapp,  National  Incorporation  (1911)  5  Illinois  Law  Rev.  414;  and 
Edmund  F.  Trabue.  Contract  Limitation  of  Common  Carrier's  Liability,  State  and 
Federal  (\9U)  48  American  Law  Rev.  50.  In  (1910)  5  Illinois  Law  Rev.  57, 
123,  various  articles  on  interstate  commerce  are  reviewed  and  criticised  by  Henry 
Schofield. 

*  (1913)  227  U.  S.  248,  33  Sup.  Ct.  269. 

'  (1914)  234  U.  S.  317,  34  Sup.  Ct.  821.  See  (1914)  63  Univ.  of  Pennsylvania 
Law  Rev.  127  and  (1914)  24  Yale  Law  Journ.  80.  The  decision  in  the  state 
court  is  considered  in   (1911)  24  Harvard  Law  Rev.  324. 

'  (1914)  234  U.  S.  317,  330,  34  Sup.  Ct.  821. 
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We  dismiss  from  consideration  those  ferries  which  are  operated  in  con- 
nection with  railroads,  and  cases,  if  any,  where  the  ferriage  is  part  of 
a  longer  and  continuous  transportation.  Ferries,  such  as  are  involved 
in  the  present  case,  are  simply  means  of  transit  from  shore  to  shore. 
These  have  always  been  regarded  as  instruments  of  local  convenience 
which,  for  the  proper  protection  of  the  public,  are  subject  to  local  regu- 
lation ;  and  where  the  ferry  is  conducted  over  a  boundary  stream,  each 
jurisdiction  with  respect  to  the  ferriage  from  its  shore  has  exercised 
this  protective  power.  There  are  a  nuiltitude  of  such  ferries  throughout 
the  country  and,  apart  from  certain  rules  as  to  navigation,  they  have  not 
engaged  the  attention  of  Congress.  Wc  ;il^i>  put  to  one  side  the  ques- 
tion of  prohibitory  or  discriminatory  rc([uircments,  or  burdensome  ex- 
actions imposed  by  the  state,  which  may  be  said  to  interfere  with  the 
guaranteed  freedom  of  interstate  intercourse  or  with  constitutional  rights 
of  property.  The  ])rc^(.nt  question  is  simply  one  of  reasonable  charges. 
It  is  argued  that  the  iiurc  fact  that  interstate  transportation  is  involved 
is  sufficient  to  defeat  the  local  regulation  of  rates  because,  it  is  said,  that 
it  aniituiits  to  a  regulation  of  interstate  commerce.  I'nt  this  would  not 
be  deemed  a  sulticient  ground  for  invalidating  the  local  action  without 
considerinsj:  the  nature  of  the  regulation  and  the  special  subject  to 
which  it  relates.  Quarantine  and  pilotage  regulations  may  be  said  to 
be  (|uite  as  direct  in  their  operation,  but  they  are  not  obnoxious  when 
not  in  conflict  with  federal  rules.  The  fundamental  test,  to  which  we 
have  referred,  must  i)e  applied ;  and  the  question  is  whether,  with  re- 
gard to  rates,  there  is  any  inherent  necessity  for  a  single  regulatory 
power  over  these  numerous  ferries  across  boundary  streams ;  whether, 
in  view  of  the  character  of  the  subject  and  the  variety  of  regulation 
required,  it  is  one  which  demands  the  exclusion  of  local  authority. 
Upon  this  (juestion,  we  can  entertain  no  doubt.  It  is  true  that  in  the 
case  of  a  given  ferry  between  two  states  there  might  be  a  difference  in 
the  charge  for  ferriage  from  one  side  as  compared  with  that  for  ferriage 
from  the  other.  But  this  does  not  alter  the  aspect  of  the  subject.  The 
question  is  still  one  with  respect  to  a  ferry  which  necessarily  implies 
transportation  for  a  short  distance,  almost  invariably  between  two  points 
only,  and  unrelated  to  other  transportation.  It  thus  presents  a  situation 
essentially  local  requiring  regulation  according  to  local  conditions.  It 
has  never  been  supposed  that  because  of  the  absence  of  federal  action 
the  public  interest  was  unprotected  from  extortion  and  that  in  order 
to  secure  reasonable  charges  in  a  myriad  of  such  different  local  instances, 
exhibiting  an  endless  variety  of  circumstance,  it  would  be  necessary  for 
Congress  to  act  directly  or  to  establish  for  that  purpose  a  federal  agency. 
The  matter  is  illuminated  by  the  consideration  of  this  alternative  for 
the  point  of  the  contention  is  that,  there  being  no  federal  regulation, 
the  ferry  rates  are  to  be  deemed  free  from  all  control.  The  practical 
advantages  of  having  the  matter  dealt  with  by  the  states  are  obvious 
and  are  illustrated  by  the  practice  of  one  hundred  and  twenty-five  years. 
And  in  view  of  the  character  of  the  subject,  we  find  no  sound  objection 
to  its  continuance.  If  Congress  at  any  time  undertakes  to  regulate  such 
rates,  "...     its  action  will  of  course  control."  ' 

It  is  then  pointed  out  that  the  power  of  New  Jersey  to  fix  the  rate  from 
its  shore  cannot  derogate  from  the  power  of  New  York  to  fix  the  rates 


Ibid.  331-332. 
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for  traffic  originating  on  its  side.  The  order  under  review  was  so  con- 
structed as  not  to  require  the  sale  of  round  trip  tickets  but  merely  to 
fix  their  price  if  sold  on  the  New  Jersey  side.  As  such  it  was  declared 
to  be  valid,  "being  one  relating  to  the  transactions  of  the  company  in 
New  Jersey  and  the  charges  there  enforced."  It  was  explicitly  stated 
that  no  opinion  was  expressed  on  the  question  whether  the  state  could 
require  the  company  to  sell  round  trip  tickets. 

On  the  same  day  Sault  Ste.  Marie  v.  International  Transit  Co.^ 
held  it  an  unconstitutional  regulation  of  foreign  commerce  for  a  city 
to  require  an  international  ferry  to  take  out  a  license  and  pay  a  fee 
as  a  condition  precedent  to  doing  business.  Mr.  Justice  Hughes  pointed 
out  that  if  the  state  or  city  could  make  its  consent  necessary  to  the 
lawful  conduct  of  a  ferry  it  might  withhold  such  consent  and  thereby 
forbid  the  commerce  in  which  the  ferry  is  engaged.  This  was  said 
to  go  beyond  the  regulation  of  rates  and  to  be  in  conflict  with  the  es- 
tablished principle  "that  one  otherwise  enjoying  full  capacity  for  the 
purpose  cannot  be  compelled  to  take  out  a  local  license  for  the  mere 
privilege  of  carrying  on  interstate  or  foreign  commerce."  The  phrase 
"otherwise  enjoying  full  capacity  for  the  purpose"  might  seem  to  leave 
open  the  question  whether,  as  held  in  some  early  cases,  a  state  may 
confer  an  exclusive  franchise  to  run  an  interstate  ferry ;  but  the  infer- 
ence from  the  whole  opinion  is  that  the  earlier  decisions  are  regarded 
as  abandoned  by  an  intervening  case  which  forbade  a  state  to  impose 
a  tax  on  the  business  of  running  an  interstate  ferry.  In  the  present 
case  the  company  had  a  Canadian  franchise  which  provided  that  it  should 
not  infringe  any  of  the  regulations  of  Michigan  or  of  the  town  of 
Sault  Ste.  Marie  that  might  be  applicable.  It  does  not  appear  that  the 
company  had  any  franchise  from  Michigan.  The  only  facts  given  are 
that  it  leased  a  private  wharf  in  Sault  Ste.  Marie  and  there  maintained 
an  office  where  fares  were  received.  Nothing  is  made  of  the  fact  that 
this  was  an  international,  rather  than  an  interstate,  itrvy,  and  it  is  clear 
tliat  the  decision  applies  to  both. 

Cases  in  which  the  orders  of  state  commissions  with  respect  to 
railway  rates  are  questioned  as  unlawful  regulations  of  interstate  com- 
merce may  appropriately  be  grouped  in  this  section  since  the  states  were 
forbidden  to  regulate  interstate  rates  even  before  Congress  had  under- 
taken such  regulation. 

Ohio  R.  R.  Cotnm.  v.  Worthington  ^  shows  that  the  states  cannot 
regulate  interstate  rates  even  though  they  are  rates  to  which  the  author- 
ity of  the  Interstate  Commerce  Commission  has  not  been  extended  by 
Congress.  The  order  here  involved  was  one  issued  by  the  Ohio  Com- 
mission imposing  a  rate  of  70  cents  a  ton  for  coal  shipped  from  Ohio 
mines  to  Ohio  lake  ports  and  there  loaded  on  lake  vessels.    The  coal  was 

»  (1914)  234  U.  S.  333,  34  Sup.  Ct.  826. 

•  (1912)  225  U.  S.  101,  32  Sup.  Ct.  653.    See  (1913)  11  Michigan  Law  Rev.  S93. 
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billed  to  the  mine  operator  and  not  to  parties  outside  Ohio ;  but  the 
rate  prescription  of  the  state  commission  applied  only  to  coal  put  on 
vessels,  and  covered  the  loading  on  the  vessel.  Practically  all  the  coal 
loaded  on  the  vessels  went  to  points  outside  Ohio.  Under  these  cir- 
cumstances the  court  held  that  the  only  coal  to  which  the  rate  applied 
is  already  on  its  interstate  journey  when  carried  over  Ohio  railroads 
from  the  mine  to  the  lake.  It  was  urged  on  behalf  of  the  state  com- 
mission that  such  shipment  is  not  within  the  jurisdiction  of  the  Inter- 
state Commerce  Commission  because  this  extends  to  shipments  partly 
by  rail  and  partly  by  water  only  when  the  rail  and  the  water  carriage 
are  under  a  common  control  and  management  or  an  arrangement  for 
continuous  carriage.  This  contention  was  resisted  by  the  carrier,  but 
the  court  refused  to  pass  upon  it,  saying  instead  that  "it  is  enough  now  to 
hold,  as  we  do,  that  the  establishing  of  the  rate  in  question  is  an  attempt 
to  regulate  interstate  commerce  and  is  therefore  beyond  the  power  of 
the  state  or  a  commission  assuming  to  act  under  its  authority."  ^^ 

The  doctrine  of  the  Worthington  case  was  applied  to  two  similar 
situations  in  Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co.^^  and  Railroad 
Commission  v.  Texas  &  P.  R.  Co}^  In  both  cases  the  carriers  had 
charged  the  higher  rates  authorized  by  the  Interstate  Commerce  Com- 
mission. In  the  former  the  shipper  sued  to  recover  the  diflference  be- 
tween these  rates  and  the  lower  ones  fixed  by  the  Texas  commission,  and 
in  the  latter  the  carrier  sued  the  Louisiana  commission  to  enjoin  the 
enforcement  of  its  orders  and  the  imposition  of  penalties  for  their  vio- 
lation. The  Sabine  Company  shipped  lumber  from  interior  Texas  points 
to  Texas  gulf  ports  where  it  was  unloaded  on  to  docks  in  reach  of  ship's 
tackle  and  then  put  on  ships  chartered  to  take  it  to  foreign  ports.  This 
was  the  continuing  course  of  business.  It  was  held  not  to  matter  that 
the  shipper  had  no  concern  with  the  lumber  after  it  reached  the  docks 
nor  that  all  arrangements  for  loading  the  boats  were  in  charge  of  the 
purchaser  and  consignee.  The  facts  in  the  other  case  were  similar  with 
the  added  element  that  the  state  commission  allowed  only  four  days 
free  time  for  unloading  except  when  the  consignment  was  for  export, 
and  the  carriers  had  invariably  allowed  more  than  four  free  days.  After 
citing  prior  decisions  Mr.  Justice  McKenna  concluded : 

"  For  a  consideration  of  the  power  of  a  state  over  rates  for  carriage  between 
two  points  in  the  state  over  a  water  route  partly  on  the  high  seas,  see  (1914)  2 
California  Law  Rev.  231;  and  (1914)  27  Harvard  Law  Rev.  686.  State  power 
over  the  rates  on  electric  railroads  is  discussed  in  Borden  D.  Whiting,  Street 
Raihcays  and  the  Interstate  Commerce  Act  (1910)  10  Columbia  Law  Rev.  451; 
and  in  a  note  in  (1912)  10  Michigan  Law  Rev.  498.  A  case  denying  the  power  of  a 
state  to  fix  interstate  rates  in  the  charter  of  a  road  is  treated  in  (1913)  26  Harvard 
Law  Rev.  539,  554;  and  a  like  inhibition  on  state  power  over  interstate  rates  on  a 
road  owned  by  it  and  leased  to  a  carrier  is  dealt  with  in  (1913)  11  Michigan 
Law  Rev.  321. 

"  (1913)  227  U.  S.  Ill,  33  Sup.  Ct.  229.  See  (1913)  26  Harvard  Law  Rev. 
554;  and    (1913)    11   Michigan  Law  Rev.  593. 

"(1913)  229  U.  S.  336,  Zi  Sup.  Ct.  837.  See  (1914)  2  Georgetown  Law 
Journ.  23. 
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"In  those  cases  there  was  necessarily  a  local  movement  of  freight,  and 
it  necessarily  terminated  at  the  seaboard.  But  it  was  decided  that  its 
character  and  continuity  as  a  movement  in  foreign  commerce  did  not 
terminate,  nor  was  it  affected  by  being  transported  on  local  bills  of 
lading.  The  principle  enunciated  in  the  cases  was  that  it  is  the  essential 
character  of  the  commerce,  not  the  accident  of  local  or  through  bills 
of  lading,  which  determines  Federal  or  State  control  over  it.  And  it 
takes  character  as  interstate  or  foreign  commerce  when  it  is  actually 
started  in  the  course  of  transportation  to  another  State  or  to  a  foreign 
country.  The  facts  of  the  case  at  bar  bring  it  within  the  ruling.  The 
staves  and  logs  were  intended  by  the  shippers  to  be  exported  to  foreign 
countries,  and  there  was  no  interruption  of  their  transportation  to  their 
destination  except  what  was  necessary  for  trans-shipment  at  Xew  Or- 
leans." " 

These  decisions  assume  that  rates  fixed  by  state  authority  are  ap- 
plicable to  intrastate  transportation.  The  Minnesota  Rate  Cases  "  held 
that,  in  the  absence  of  opposing  federal  action,  this  state  power  to  pre- 
scribe intrastate  rates  continues  to  exist  even  though  the  intrastate  rates 
fixed  by  the  state  are  lower  than  corresponding  interstate  rates  approved 
by  the  Interstate  Commerce  Commission  and  so  result  in  discrimination  in 
favor  of  intrastate  traffic  against  competing  interstate  traffic.  In  a 
voluminous  opinion  which  is  almost  a  treatise  on  the  commerce  clause 
Mr.  Justice  Hughes  reviews  the  various  local  incidents  of  interstate 
commerce  which  the  states  may  regulate  in  the  absence  of  federal  action 
and  adds  that  "it  is  manifest  that  when  the  legislation  of  the  state  is 
limited  to  internal  commerce  to  such  a  degree  that  it  does  not  include 
even  incidentally  the  subject  of  interstate  commerce,  it  is  not  rendered 
invalid  because  it  may  affect  the  latter  commerce  indirectly."  After 
quoting  from  many  opinions  in  which  the  power  of  the  states  to  regulate 
intrastate  rates  has  been  sanctioned  and  saying  that  the  state  might 
build  and  operate  railroads  within  their  respective  borders,  he  continues : 

"Similarly,  the  authority  of  the  State  to  prescribe  what  shall  be  reason- 
able charges  of  common  carriers  for  interstate  [sic]  transportation,  unless 
it  be  limited  by  exertion  of  the  constitutional  power  of  Congress,  is  state- 
wide. As  a  power  appropriate  to  the  territorial  jurisdiction  of  the 
State,  it  is  not  confined  to  a  part  of  the  State,  but  extends  throughout  the 
State, — to  its  cities  adjacent  to  its  boundaries  as  well  as  to  those  in  the 
interior  of  the  State.    To  say  that  this  power  exists,  but  that  it  may  be 

'        "(1913)  229  U.  S.  336,  341-342.  33  Sup.  Ct.  837. 

"  (1913)  230  U.  S.  352,  33  Sup.  Ct.  729.  See  Jay  Xewton  Baker.  The  Limitation 
of  State  Control  over  the  Regulation  of  Rates  (1911)  21  Yale  Law  Journ.  126; 
John  Bauer,  The  Minnesota  Rate  Cases:  The  Problem  of  Federal  z-ersus  State 
Railzim--Ra?e  Control  (1914)  29  Political  Sci.  Quart.  57;  William  C.  Coleman, 
The  Vanishing  Rate-Making  Pozuer  of  the  States  (1914)  14  Columbia  L.\w  Rev. 
122;  A'lan  P.  Matthew,  The  Minnesota  Rate  Cases  (1913)  1  California  Law  Rev. 
439;  Hannis  Taylor.  The  Minnesota  Rate  Cases  (1913)  27  Harvard  La\v  Rev.  14; 
and  a  note  in  (1913)  12  Michigan  Law  Rev.  58.  For  discussions  prior  to  the 
decision  in  the  Supreme  Court  see  William  C.  Coleman,  The  Commerce  Clause  and 
Intrastate  Rai'es  (1912)  12  Columbia  Law  Rev.  321;  and  notes  in  (1911)  24 
Harvard  Law  Rev.  679;  (1911)  10  Michigan  Law  Rev.  134:  and  (1911)  17  Virginia 
Law  Reg.  487. 


744  COLUMBIA  LAW  REVIEW 

exercised  only  in  prescribing  rates  that  are  on  an  equal  or  higher  basis 
than  those  that  are  fixed  by  the  carrier  for  interstate  transportation,  is 
to  maintain  the  power  in  name  while  denying  it  in  fact.  It  is  to  assert 
that  the  exercise  of  the  legislative  judgment  in  determining  what  shall 
be  the  carrier's  charge  for  the  intra-state  service  is  itself  subject  to  the 
carrier's  will.  But  this  state-wide  authority  controls  the  carrier,  and  is 
not  controlled  by  it ;  and  the  idea  that  the  power  of  the  State  to  fix 
reasonable  rates  for  its  internal  traffic  is  limited  by  the  mere  action  of 
the  carrier  in  laying  an  interstate  rate  to  places  across  the  State's  border 
is  foreign  to  our  jurisprudence."  ^^ 

The  next  inquiry  was  whether  Congress  had  so  acted  as  to  preclude  the 
action  of  the  state  in  fixing  local  rates  that  discriminate  against  inter- 
state commerce.  This  was  answered  in  the  negative.  This  part  of  the 
case  will  be  treated  in  the  succeeding  section  dealing  with  state  police 
power  and  interstate  commerce  after  Congress  has  acted.  The  principal 
case  was  followed  in  Missouri  Rate  Cases,^^  Chesapeake  &  Ohio  R.  Co. 
V.  Conley,^"^  Oregon  Railroad  &  Navigation  Co.  v.  Camphell,^^  Southern 
Pacific  Company  v.  Campbell}^  Allen  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,^''' 
and  Louisville  &  Nashville  R.  Co.  v.  Garrett.^^ 

While  recognized  state  regulations  of  interstate  commerce  are  sus- 
tained only  when  the  commerce  in  question  is  of  the  sort  that  satisfac- 
torily admits  of  diversity  of  treatment  in  diflferent  localities,  not  all 
state  laws  which  bear  on  the  commerce  that  is  thought  to  require  uni- 
formity of  treatment  are  thereby  rendered  inapplicable.  State  police 
measures  derive  their  sanction  from  the  general  authority  enjoyed  by 
the  state  and  are  sustained  as  an  exercise  of  that  authority  up  to  the 
point  where  in  their  application  to  interstate  commerce  they  enter  upon 
the  field  in  which  Congress  has  exclusive  control.  The  doctrine  is  that, 
even  as  to  the  interstate  commerce  which  is  national  in  character  and 
requires  uniformity  of  regulation  and  over  which,  therefore,  the  com- 
merce power  of  Congress  is  exclusive,  state  laws  are  allowed  to  apply 
if  they  merely  incidentally  aflfect  such  commerce  and  fall  short  of  regu- 
lating it.  To  the  factually-minded  person  this  means  that  the  states 
may  regulate  interstate  commerce  some  but  not  too  much.  Most  of  the 
cases  remaining  for  consideration  are  concerned  with  drawing  the  line 
between  the  points  where  "some"  leaves  ofif  and  "too  much"  begins. 

Three  cases  on  the  applicability  of  state  laws  to  the  liability  of  tele- 
graph companies  for  neglect  in  handling  interstate  messages  borrow  a 
test  from  the  principles  of  conflict  of  laws  to  determine  whether  the 
state  in  the  absence  of  congressional  action  is  "regulating"  interstate 
commerce  or  merely  "incidentally  affecting"  it. 

"  (1913)  230  U.  S.  352,  417,  32  Sup.  Ct.  729^ 

"  (1913)  230  U.  S.  474,  33  Sup.  Ct.  975. 

"  (1913)  230  U.  S.  513,  33  Sup.  Ct.  985. 

"  (1913)  230  U.  S.  525,  33  Sup.  Ct.  1026. 

"  (1913)  230  U.  S.  537,  33  Sup.  Ct.  1027. 

'"  (1913)  230  U.  S.  553,  33  Sup.  Ct.  1030. 

^  (1913)  231  U.  S.  298,  34  Sup.  Ct.  48. 


COMMERCE  CLAUSE  AND  STATE  POLICE  POWER    745 

In  Western  Union  Telegraph  Co.  v.  Commercial  Milling  Co.^^  the 
state  of  origin  of  an  interstate  message  was  allowed  to  apply  a  statute  for- 
bidding the  company  to  limit  its  liability  for  negligent  non-delivery. 
While  the  default  here  occurred  outside  the  state  of  origin,  the  contract 
was  made  in  that  state  and  the  statute  forbidding  limitation  of  liability 
was  regarded  as  a  regulation  of  that  contract.  This  was  distinguished 
from  another  case  in  which  a  statute  of  the  state  of  origin  penalizing  de- 
fective delivery  in  the  state  of  destination  was  held  a  regulation  of  inter- 
state commerce.  That  statute  was  said  to  impose  affirmative  duties  in 
another  state,  ignoring  the  requirements  of  the  laws  of  that  state,  and 
giving  "an  action  for  damages  against  the  permission  of  such  laws  for  acts 
done  within  its  jurisdiction."  The  difference  between  that  case  and  the 
one  before  the  court  was  put  by  Mr.  Justice  McKenna  as  follows : 

"The  former  imposed  affirmative  duties  and  regulated  the  perform- 
ance of  the  business  of  the  telegraph  company.  .  .  .  Such  a  statute 
was  plainly  a  regulation  of  interstate  commerce,  and  exhibited  in  a  con- 
spicuous degree  the  evils  of  such  interference  by  a  State  and  the  necessity 
of  one  uniform  plan  of  regulation.  The  statute  of  Michigan  has  no  such 
objectionable  qualities.  It  imposes  no  additional  duty.  It  gives  sanction 
only  to  an  inherent  duty.  It  declares  that  in  the  performance  of  a  service, 
public  in  its  nature,  that  it  is  a  policy  of  the  State  that  there  shall  be  no 
contract  against  negligence.  The  prohibition  of  the  statute,  therefore, 
entails  no  burden.  It  permits  no  release  from  that  duty  in  the  public 
service  which  men  in  their  intercourse  must  observe. — the  dut\'  of  observ- 
ing the  degree  of  care  and  vigilance  which  the  circumstances  justly  'de- 
mand, to  avoid  injury  to  another."  ^ 

In  Western  Union  Telegraph  Co.  v.  Crovo  2*  the  state  of  origin  of 
an  interstate  message  was  allowed  to  impose  a  penalty-  on  the  company 
for  a  negligent  failure  to  transmit  the  same  promptly  when  such  negli- 
gence occurred  in  the  state  of  origin.  The  case  was  likened  to  an  earlier 
one  in  which  the  state  of  destination  was  allowed  to  penalize  delay  in 
deliver}'  and  was  distinguished  from  one  in  which  the  state  of  origin  was 
not  allowed  to  penalize  delay  in  delivery. 

Like  the  case  thus  distinguished  is  Western  Union  Telegraph  Co.  v. 
Broum  ^5  which  reversed  the  South  Carolina  court  for  applying  a  South 
Carolina  statute  giving  damages  for  mental  anguish  for  delay  in  delivering 
messages,  to  a  message  sent  promptly  from  South  Carolina  to  Washing- 
ton, D.  C,  but  there  delayed  in  delivery.  Notwithstanding  the  prevailing 
rule  that  state  decisions  applying  one  rule  of  conflict  of  laws  rather  than 
another  do  not  raise  questions  under  the  federal  Constitution,  Mr.  Justice 
Holmes  reverses  the  state  court  on  grounds  of  conflict  of  laws  when  he 
says : 

"  (1910)   218  U.   S.  406,  31    Sup.  Ct  59.     Mr.  Justice  Holmes  dissents.     See 
(1910)  24  Harvard  Law  Rev.  404. 

"  (1910)  218  U.  S.  406,  416.  31  Sup.  Ct.  59. 

"  (1911)  220  U.  S.  Z(A,  31  Sup.  Ct.  399.    See  (1910)  9  Michigan  Law  Rev.  718. 

*  (1914)  234  U.  S.  542,  34  Sup.  Ct.  955. 
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"The  injustice  of  imposing  a  greater  liability  than  that  created  by  the  law 
governing  the  conduct  of  the  parties  at  the  time  of  the  act  of  omission 
complained  of  is  obvious ;  and  when  a  State  attempts  in  this  manner  to 
affect  conduct  outside  its  jurisdiction  or  the  consequences  of  such  conduct, 
and  to  infringe  upon  the  power  of  the  United  States,  it  must  fail.  The 
principle  would  be  illustrated  by  supposing  a  direct  clash  between  the 
state  and  Federal  statutes,  but  it  is  the  same  whenever  the  State  undertakes 
to  go  beyond  its  jurisdiction  into  territory  where  the  United  States  has 
exclusive  control."  ^^ 

It  is  only  for  extra  measure  that  the  commerce  clause  is  adduced  in  the 
final  paragraph: 

"What  we  have  said  is  enough  to  dispose  of  the  case.  But  the  act  also  is 
objectionable  in  its  aspect  of  an  attempt  to  regulate  commerce  among  the 
States.  That  is,  as  construed,  it  attempts  to  determine  the  conduct  re- 
quired of  the  telegraph  company  in  transmitting  a  message  from  one  State 
to  another  or  to  this  District  by  determining  the  consequences  of  not  pur- 
suing such  conduct,  and  in  that  way  encounters  Western  Union  Telegraph 
Co.  V.  Pendleton,  122  U.  S.  M7,  a  decision  in  no  way  qualified  by  Western 
Union  Telegraph  Co.  v.  Commercial  Milling  Co.  218  U.  S.  406."  ^7 

Several  cases  sustained  state  requirements  confined  to  carriers.  In 
each  case  the  complaining  carrier  was  engaged  in  interstate  transportation. 

Martin  v.  West  ^s  enforced  as  against  a  ship  engaged  in  interstate 
commerce  a  lien  imposed  by  state  law  for  an  injury  to  a  drawbridge. 
After  holding  that  the  tort  in  question  was  non-maritime  and  so  not  within 
the«federal  admiralty  jurisdiction,  Mr.  Justice  Van  Devanter  answered  the 
objection  under  the  commerce  clause  by  saying : 

"We  do  not  perceive  in  the  statute,  as  interpreted  and  applied  in  the 
present  case,  any  basis  for  this  contention.  As  interpreted,  the  statute 
embraces  all  vessels,  whether  domestic  or  foreign  and  whether  engaged 
in  intrastate  or  interstate  commerce,  and  therefore  it  cannot  be  said  that 
its  purpose  is  to  regulate  the  latter.  Its  enforcement  may  occasionally 
and  temporarily  interrupt  or  prevent  the  use  of  a  vessel  in  such  commerce, 
as  in  this  instance,  but  such  an  interference  is  incidental  only,  is  almost  in- 
separable from  the  compulsory  enforcement  of  liabilities  of  the  class  in 
question,  is  not  in  conflict  with  any  regulation  of  Congress,  and  does  not 
in  itself  offend  against  the  commerce  clause  of  the  Constitution."  ^^ 

ybid.  547.  \ 

"Ibid.  The  states  have  now  been  deprived  of  power  over  the  liabiUty  for 
defaults  in  connection  with  interstate  messages  by  reason  of  congressional  action 
which  is  treated  as  having  taken  possession  of  the  field.  See  Postal  Telegraph- 
Cable  Co.  V.  Warren-Goodwin  Lumber  Co.  (1919)  251  U.  S.  27,  40  Sup.  Ct.  69; 
and  Western  Union  Telegraph  Co.  v.  Bocgli  (1920)  251  U.  S.  315,  40  Sup.  Ct. 
167.  The  issue  in  these  cases  is  treated  in  (1918)  18  Columbia  Law  Rev.  612; 
(1919)  33  Harvard  Law  Rev.  988;  (1919)  14  Illinois  Law  Rev.  525;  (1919)  5  Iowa 
Law  Bull.  280;  (1919)  18  Michigan  Law  Rev.  248,  418;  (1919)  4  Minnesota  Law 
Rev.  293;  (1919)  68  Univ.  of  Pennsylvania  Law  Rev.  259;  and  (1919)  29  Yale  Law 
Journ.  566. 

^  (1911)  222  U.  S.  191,  32  Sup.  Ct.  42. 

^  Ibid.  198.  The  attachment  under  state  law  of  cars  in  interstate  transit  is 
considered  in  (1913)  62  Univ.  of  Pennsylvania  Law  Rev.  60,  and  in  (1910)  16  Vir- 
ginia Law  Reg.  219;  that  of  property  in  the  hands  of  an  interstate  carrier  con- 
signed to  another  state,  in   (1912)   12  Columbia  Law  Rev.  561. 
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A  state  "full-crew  law,"  requiring  at  least  .three  brakemen  on 
freight  trains  of  more  than  twenty-five  cars,  was  held  applicable  to  inter- 
state trains  in  Chicago,  R.  L  &  Pac.  Ry.  v.  Arkansas.  ^^  Mr.  Justice 
Harlan  reviewed  prior  decisions  applying  to  interstate  trains  the  require- 
ments that  no  stoves  or  furnaces  may  be  used  in  cars  and  that  employees 
must  be  examined  for  color  blindness  or  inebriety,  and  concluded : 

"The  principles  announced  in  the  above  cases  require  an  affirmance  of  the 
judgment  of  the  Supreme  Court  of  Arkansas.  It  is  not  too  much  to  say 
that  the  State  was  under  an  obligation  to  establish  such  regulations  as  were 
necessary  or  reasonable  for  the  safety  oi  all  engaged  in  business  or  domi- 
ciled within  its  limits.  .  .  .  The  statute  here  involved  is  not  in  any 
proper  sense  a  regulation  of  interstate  commerce.  .  .  .  Upon  its  face, 
it  must  be  taken  as  not  directed  against  interstate  commerce,  but  as  having 
been  enacted  in  aid,  not  in  obstruction,  of  such  commerce,  and  for  the 
protection  of  those  engaged  in  such  commerce.  .  .  .  Undoubtedly, 
Congress  in  its  discretion,  may  take  entire  charge  of  the  whole  subject  of 
the  equipment  of  interstate  cars,  and  establish  such  regulations  as  are 
necessary  and  proper  for  the  protection  of  those  engaged  in  interstate 
commerce.  But  it  has  not  done  so  in  respect  of  the  number  of  employees 
to  whom  may  be  committed  the  actual  management  of  interstate  trains  of 
any  kind.  It  has  not  established  any  regulations  on  that  subject,  and  until 
it  does  the  statutes  of  the  State,  not  in  their  nature  arbitrary-,  and  which 
really  relate  to  the  rights  and  duties  of  all  within  the  jurisdiction,  must 
control.  This  principle  has  been  firmly  established,  and  is  a  most  whole- 
some one  under  our  systems  of  government,  Federal  and  state."  ^^ 

A  state  requirement  that  trains  run  on  main  lines  at  night  have 
locomotives  equipped  with  headlights  which  shall  consume  not  less  than 
300  watts  at  the  arc  and  with  a  reflector  not  less  than  23  inches  in  diameter 
was  sustained  in  Atlantic  Coast  Line  R.  Co.  v.  Georgia.^-  It  was  urged 
that,  if  Georgia  were  allowed  to  prescribe  such  headlights,  neighboring 
states  might  forbid  them  and  require  others  of  a  different  sort,  and  that 
such  possible  conflicting  requirements  would  delay  and  inconvenience  in- 
terstate traffic.  !Mr.  Justice  Hughes  answered  that  similar  objections  had 
been  held  untenable  with  respect  to  state  prohibitions  on  the  use  of  stoves 
in  cars,  and  that  if  actual  conflict  between  var^'ing  state  requirements 
should  ensue,  the  easy  remedy  is  for  Congress  to  take  control  of  the 
matter.33 

A  municipal  ordinance  regulating  the  location  and  use  of  the  poles  of 
an  interstate  telegraph  company  and  requiring  that  some  of  the  wires  be 


"  (1911)  219  U.  S.  453,  31  Sup.  Ct.  275.  A  state  case  sustaining  a  similar 
statute  is  considered  in  (1913)  12  Michigan  Law  Rev.  5(X). 

"  (1911)  219  U.  S.  453.  465-66. 

"  (1914)  234  U.  S.  280,  34  Sup.  Ct.  829.  A  similar  state  case  is  treated  in 
(1912)  26  Harvard  Law  Rev.  757. 

''A  state  prescription  of  automatic  couplers  is  discussed  in  (1910)  9  Michigan 
Law  Rev.  153.  For  consideration  of  the  segregation  of  white  and  colored  pas- 
sengers on  interstate  trains  see  John  C.  Doolan,  Validity  of  Separate  Coach  Laws 
When  Applied  to  Interstate  Passengers  (1913)  1  Virginia  Law  Rev.  379;  and  notes 
in  (1912)  26  Harvard  Law  Rev.  456;  (1912)  11  Michigan  Law  Rev.  537;  (1910)  16 
Virginia  Law  Reg.  387. 
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placed  in  underground  conduits  was  sustained  in  Western  Union  Tele- 
graph Co.  V.  Richmond.  ^^  The  city  engineer  was  to  determine  the  size, 
character  and  location  of  poles.  The  chief  of  the  fire  department  was  to 
inspect  the  poles  and  wires  to  see  that  they  were  not  a  menace.  On 
designated  streets  the  poles  were  to  be  removed  and  the  wires  put  under- 
ground, the  company  to  replace  the  pavement  and  save  the  city  harm- 
less from  damages.  The  company  was  also  to  save  space  in  its  conduits 
for  the  wires  of  third  parties  who  should  obtain  the  consent  of  the  city 
and  pay  proper  compensation.  All  these  requirements  were  held  to  be 
reasonable.  It  was  pointed  out  that  the  city  was  acting  as  proprietor  of 
the  streets  as  well  as  exercising  police  power  to  promote  safety. 

An  order  of  a  state  commission  requiring  an  interstate  railroad  to 
comply  promptly  with  requests  for  cars  for  intrastate  shipments  was  in- 
volved in  Hampton  v.  St.  Louis,  Iron  M.  &  S.  Ry^^  in  a  proceeding 
brought  in  the  federal  courts  to  enjoin  the  bringing  of  actions  in  the 
state  courts  to  enforce  penalties  for  noncompliance,  but  the  objection  to 
the  act  as  a  regulation  of  interstate  commerce  was  not  considered,  be- 
cause the  state  court  had  held  that  the  provisions  of  the  act  with  respect 
to  cars  for  interstate  transportation  are  separable,  that  any  requirements 
imposed  by  the  commission  can  be  resisted  by  showing  a  good  excuse  for 
failure  to  furnish  the  cars  as  requested,  and  the  complaining  railroad  had 
brought  forward  no  facts  showing  that  the  application  of  the  order  to 
intrastate  transportation  would  impose  any  undue  burden  on  interstate 
transportation. 

Other  cases  sustained  in  their  application  to  interstate  carriers  state 
police  measures  not  confined  to  carriers. 

International  Harvester  Co.  v.  Kentucky  ^^  held  that  a  foreign  corpo- 
ration actually  doing  business  in  a  state  through  agents  is  not  rendered 
immune  from  service  of  process  by  reason  of  the  fact  that  all  of  the 
business  done  is  interstate  commerce.  The  contention  to  the  contrary  was 
declared  by  Mr.  Justice  Day  to  be  a  novel  one  and  without  any  decisions 
to  support  it.  Service  of  process  on  foreign  corporations  engaged  ex- 
clusively in  interstate  commerce,  like  attachment  of  cars  engaged  in  that 
commerce  or  of  credits  due  for  interstate  transportation,  affects  inter- 
state commerce  only  incidentally  and  falls  short  of  regulating  it.  The 
decision  was  followed  in  International  Harvester  Co.  v.  Kentucky,^"^ 
another  case  between  the  same  parties  decided  on  the  same  day. 

The  allowance  of  an  attorney's  fee  of  $10  in  an  action  brought  in 
a  state  court  for  a  liability  dependent  upon  a  federal  statute  applying 
to  interstate  shipments  was  sustained  in  Missouri,  K.  &•  T.  Ry.  Co.  v. 
Harris.^^     The  fee  was  imposed  only  for  the  successful  prosecution  of 

"*  (1912)  224  U.  S.  160,  32  Sup.  Ct.  449. 
^'  (1913)  227  U.  S.  456,  ZZ  Sup.  Ct.  263. 
"  (1914)  234  U.  S.  579,  34  Sup.  Ct.  944. 
'^  (1914)  234  U.  S.  589,  34  Sup.  Ct.  947. 
"  (1914)  234  TJ.  S.  412.  34  Sup.  Ct.  790. 
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claims  of  less  than  $200  when  such  claim  was  not  paid  within  thirty 
days  after  demand.  The  statute  applied  to  a  large  number  of  claims 
and  the  fee  could  not  exceed  $20.  The  requirement  was  likened  to  a 
penalty  of  $50  which  had  previously  been  allowed  to  be  imposed  by  a 
state  for  failure  of  a  carrier  to  settle  within  ninety  days  a  claim  for  the 
loss  of  interstate  freight.  This  had  been  called  "not  an  unwarrantable 
interference  with  interstate  commerce"  but  "rather  a  regulation  in  aid 
of  the  performance  by  the  carrier  of  its  legal  duty." 

A  New  York  statute  requiring  domestic  corporations  to  pay  em- 
ployees bi-weekly,  sustained  under  the  Fourteenth  Amendment  as  an  ex- 
ercise of  reserved  power  to  amend  corporate  charters,  was  held  in  Erie 
R.  R.  Co.  V.  Williams  ^^  not  to  be  a  direct  burden  on  interstate  com- 
merce when  applied  to  the  employees  of  an  interstate  carrier  who  are 
employed  wholly  within  the  state  or  whose  duties  take  them  from  the 
state  into  other  states.  "The  effect  of  the  provision,"  declared  Mr. 
Justice  McKenna,  "is  merely  administrative,  and  so  far  as  it  affects  inter- 
state commerce,  it  does  so  indirectly." 

In  a  number  of  cases  states  found  the  commerce  clause  a  barrier  to 
their  efforts  to  dictate  to  interstate  carriers,  or  to  persons  desiring  to 
indulge  in  interstate  transportation. 

An  attempt  by  Oklahoma  to  keep  natural  gas  from  being  piped  to 
points  outside  the  state  was  frustrated  in  West  v.  Kansas  National  Gas 
Co.*^  over  the  dissent  of  Justices  Holmes,  Lurton  and  Hughes.  The 
state  statute  confined  the  privilege  of  constructing  pipe  lines  within  the 
itate  to  domestic  corporations.  One  of  the  conditions  of  incorporation 
was  that  the  corporation  should  transmit  gas  only  between  points  within 
the  state  and  should  not  deliver  it  to  corporations  or  persons  engaged  in 
furnishing  gas  to  points  outside  the  state.  Only  these  domestic  corpo- 
rations thus  limited  by  their  charter  could  receive  the  right  of  eminent 
domain  or  use  the  highways  of  the  state  for  their  pipes.  Bills  to  enjoin 
the  enforcement  of  the  statute  were  brought  by  foreign  corporations 
which  had  acquired  by  purchase  private  rights  of  way  for  the  construc- 
tion of  pipe  lines  to  be  used  exclusively  in  transporting  gas  to  other 
states.  Two  other  complainants  were  citizens  of  other  states.  One  had 
received  from  tlie  Secretary  of  the  Interior  a  right  of  way  over  Indian 
lands  which  he  proposed  to  use  for  a  pipe  line  to  take  gas  from  Okla- 
homa to  Kansas.  The  other  owned  oil  leases  in  Oklahoma  and  alleged 
that  the  gas  he  could  produce  was  in  excess  of  the  local  demand  and 
that  he  would  suffer  great  loss  if  prevented  from  transporting  it  to  points 
outside  the  state.  It  was  conceded  that  pipe  lines  were  the  only  practicable 
means  of  transporting  gas  from  the  state  and  that  the  enforcement  of  the 
statute  would  prevent  all  interstate  transportation  of  the  commodity.   The 

'-*  (1914)  233  U.  S.  685.  34  Sup.  Ct.  761. 
•  -(1911)   221  U.   S.  229,  31   Sup.  Ct.  564.     See    (1911)   25  Harvard  Law  Rev. 
90;  (1911)  10  Michigan  Law  Rev.  135.  and  (1911)  17  Virginia  Law  Reg.  401. 
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state  sought  to  defend  its  statute  as  a  conservation  measure,  but  Mr.  Jus 
tice  McKenna  declined  to  regard  it  as  such  since  the  only  restriction  on  the 
use  was  the  prevention  of  interstate  commerce  in  the  gas  which  persons 
were  free  to  extract.  He  conceded  the  right  of  the  state  to  preserve  the 
supply  of  gas  by  measures  not  specifically  directed  against  interstate 
commerce.  He  distinguished  a  case  which  allowed  New  Jersey  to  forbid 
the  water  from  its  streams  to  be  piped  to  New  York,  on  the  ground  of 
the  limited  privilege  of  persons  with  respect  to  the  use  of  water  from 
rivers  and  the  power  of  a  state  to  prevent  its  streams  from  being  di- 
verted. His  opinion  goes  beyond  what  was  necessary  to  support  the 
injunction  against  the  enforcement  of  the  statute  when  it  says: 

"We  place  our  decision  on  the  character  and  purpose  of  the  Oklahoma 
statute.  The  State,  as  we  have  seen,  grants  the  use  of  the  highways  to 
domestic  corporations  engaged  in  intrastate  transportation  of  natural  gas, 
giving  such  corporations  even  the  right  to  the  longitudinal  use  of  the 
highways.  It  denies  to  appellees  the  lesser  right  to  pass  under  them  or 
over  them,  notwithstanding  it  is  conceded  in  the  pleadings  that  the  greater 
use  given  to  domestic  corporations  is  no  obstruction  to  them.  This  dis- 
crimination is  beyond  the  power  of  the  State  to  make.  As  said  by  the 
Circuit  Court  of  Appeals  in  the  Eighth  Circuit,  no  State  can  by  action 
or  inaction  prevent,  unreasonably  burden,  discriminate  against  or  directly 
regulate  interstate  commerce  or  the  right  to  carry  it  on.  And  in  all  of 
these  inhibited  particulars  the  statute  of  Oklahoma  offends.""*^ 

All  that  the  decision  necessarily  holds  is  that  foreign  cor|)orations  cannot 
be  forbidden  to  run  interstate  pipe  lines  over  privately  purchased  rights 
of  way  and  to  cross  over  or  under  public  highways,  but  Mr.  Justice 
McKenna  seems  to  imply  that  the  privileges  of  being  a  domestic  corpora- 
tion with  power  of  eminent  domain  and  with  permission  to  use  the  high- 
ways longitudinally  cannot  be  withheld  from  those  intending  to  construct 
an  interstate  pipe  line  when  it  is  granted  to  those  planning-  to  engage 
only  in  intrastate  transportation.^  ^ 

A  request  to  modify  the  decree  was  refused  in  Haskell  v.  Kansas 
Natural  Gas  Co.^^  on  the  ground  that  the  parts  of  the  statute  which 
might  be  intrinsically  valid  were  afifected  by  the  injunction  only  as  parts 
of  the  scheme  to  prevent  interstate  transportation  and  that  the  require- 
ments on  domestic  corporations  were  not  involved  since  the  complainants 
in  the  original  proceeding  were  all  foreign  corporations  which  were  ex- 
cluded from  the  statute  by  its  own  terms. 

A  statute  of  Kansas  which  forbade  transportation  of  intoxicating 
liquors  to  any  place  within  the  state  where  sale  of  such  liquors  was 
forbidden  under  the  local-option  law  was  held  in  Louisville  &  Nashville 

^'(IQll)   221  U.  S.  229,  262,  31  Sup.  Ct.  564. 

"In  (1912)  12  Columbia  Law  Rev.  367  is  a  note  on  a  state  case  sanctioning 
a  restriction  on  the  right  to  develop  water  power  which  limits  the  transmission  of 
the  electricity  thereby  generated  to  points  within  the  state. 

«  (1912)  224  U.  S.  217,  32  Sup.  Ct.  442. 
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R.  Co.  V.  F.  IV.  Cook  Brewing  Co.^*  to  be  invalid  as  to  transportation 
from  points  without  the  state,  and  an  interstate  railroad  was  enjoined 
from  refusing  to  transport  beer  properly  tendered  for  transportation  in 
another  state.  Mr.  Justice  Lurton  declared  that  by  a  long  line  of  de- 
cisions it  had  been  determined: 

"a.  That  beer  and  other  intoxicating  liquors  are  a  recognized  and  legiti- 
mate subject  of  interstate  commerce ; 

b.  That  it  is  not  competent  for  any  State  to  forbid  any  common  carrier 
to  transport  such  articles  from  a  consignor  in  one  State  to  a  consignee 
in  another ; 

c.  That  until  such  transportation  is  concluded  by  delivery  to  the  con- 
signee, such  commodities  do  not  become  subject  to  state  regulation,  re- 
straining their  sale  or  disposition."  *^ 

The  case  arose  before  the  Webb-Kenyon  Law  but  after  the  Wilson  Act, 
which,  however,  was  held  not  to  permit  the  application  of  state  law 
prior  to  delivery  to  the  consignee.^*' 

City  ordinances  requiring  vehicles  and  their  drivers  to  be  licensed 
and  the  owners  of  vehicles  carrying  express  packages  to  give  bonds  con- 
ditioned on  safe  delivery  of  packages  were  held  in  Barrett  v.  Nciv  York  *' 
and  Piatt  v.  Nezu  York*'^  to  be  inapplicable  to  vehicles  delivering  pack- 
ages sent  to  the  city  from  other  states.  It  was  doubted  whether  the 
ordinances,  properly  construed,  applied  to  vehicles  engaged  in  interstate 
commerce,  but  Mr.  Justice  Hughes  affirmed  squarely  that,  if  they  did, 
they  constituted  an  invalid  burden  on  such  commerce.  "Local  police 
regulations,"  he  said,  "cannot  go  so  far  as  to  deny  the  right  to  engage 
in  interstate  commerce,  or  to  treat  it  as  a  local  privilege,  and  prohibit 
its  exercise  in  the  absence  of  a  local  license."  The  regulations  as  to  tlie 
vehicles  were  declared  not  to  be  in  the  interest  of  the  safety  of  street 
traffic.  The  qualifications  imposed  on  drivers,  even  if  separable  from 
the  other  portions  of  the  ordinances,  were  thought  to  be  too  drastic  in- 
terferences with  interstate  commerce,  since  they  went  beyond  provisions 
designed  to  exclude  incompetent  persons,  and  required  drivers  to  be 
citizens  of  the  L'nited  States  or  declarants  of  intention  to  become  such 
and  to  have  testimonials  from  residents  of  the  city.  As  to  the  testimonials 
Mr.  Justice  Hughes  observed  that  "when  the  importance  to  tlie  entire 

**  (1912)  223  U.  S.  70,  32  Sup.  Ct.  189. 

*'Ibid.  82. 

**  The  question  when  liquor  "arrives"  within  the  state  within  the  meaning  of  the 
Wilson  Act  is  dealt  with  in  (1913)  61  Univ.  of  Pennsylvania  Law  Rev.  206.  State 
power  over  liquor  after  the  Webb-Kenyon  Act  is  considered  in  Win f red  T. 
Denison,  States'  Rights  and  the  Jl'ebb-Kenyon  Liquor  Law  (1914)  14  Columbi.\ 
Law  Re%-.  321;  Allen  H.  Kerr,  The  IVcbb  Act  (1913)  22  Yale  Law  Journ.  567; 
Lindsav  Rogers,  The  Coiistitutionali^v  of  the  Webb-Ken\on  Bill  (1913)  1  Cali- 
fornia Law  Rev.  499;  and  in  notes  in  (1914)  14  Columbia  Law  Rev.  330,  348,  450; 
(1914)  27  Harvard  Law  Rev.  763;  and   (1914)    12  Michigan  Law  Rev.  584. 

*"  (1914)  232  U.  S.  14.  34  Sup.  Ct.  203.  See  (1914)  62  Univ.  of  Pennsylvania 
Law  Rev.  549.  The  decision  in  the  court  below  is  treated  in  (1911)  11  Columbia 
Law  Rtv.  476. 

"  (1914)  232  U.  S.  35,  34  Sup.  Ct.  209. 
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country  of  promptness  and  facility  in  the  conduct  of  the  business  of  the 
express  companies  in  New  York  City,  and  the  obvious  convenience  of 
their  being  able  to  secure  drivers  in  Jersey  City,  as  well  as  in  New  York, 
are  considered,  the  provision  would  seem  to  be  unnecessarily  burden- 
some." The  sums  demanded  for  licenses  were  held  not  to  belong  to 
the  category  of  inspection  fees,  and  the  requirement  of  bonds  conditioned 
on  safe  delivery  was  held  to  be  connected  with  the  requirement  of  a 
license  and  to  fall  with  it.  Apparently  no  contention  was  made  that  the 
delivery  within  the  city  was  distinct  from  the  previous  interstate  ship- 
ment. It  appeared  that  98%  of  the  packages  delivered  in  the  wagons 
in  question  came  from  other  states  and  that  "it  being  impracticable  to 
effect  a  separation,  the  local  and  the  other  intrastate  shipments  are 
handled  in  the  same  vehicles,  and  by  the  same  men,  that  are  employed 
in  connection  with  the  interstate  transportation."  The  opinion  leaves 
us  to  assume  that  wagons  and  drivers  engaged  in  delivering  packages 
from  other  states  would  be  immune  from  the  requirements  without  regard 
to  their  carrying  also  intrastate  express,  though  previously  the  com- 
plainants had  voluntarily  submitted  to  the  licensing  of  a  fraction  of  their 
vehicles  on  account  of  the  intrastate  business  done. 

In  Yazoo  &  Mississippi  Valley  R.  Co.  v.  Greenwood  Grocery  Co.*^ 
a  state  demurrage  law  imposing  penalties  for  delay  in  delivering  cars 
at  the  termination  of  interstate  transportation  was  held  an  invalid  in- 
terference with  interstate  commerce  even  in  the  absence  of  federal  regu- 
lation of  the  subject.  Part  of  the  penalties  imposed  for  violation  of  the 
order  of  the  state  commission  had  accrued  before  the  efifective  date  of 
the  Hepburn  Law  by  which  Congress  took  possession  of  the  subject. 
This  part  would  have  been  sustained  had  the  state  commission  kept  within 
reasonable  limits.  These  limits  were  held  to  have  been  transcended 
because  the  time  allowed  for  delivery  was  only  twenty-four  hours  from 
seven  A.  M.  of  the  day  following  arrival  and  because  the  requirement 
for  delivery  within  that  period  was  absolute  "and  makes  no  allowance 
whatever  for  any  justifiable  and  unavoidable  cause  for  the  failure  to 
deliver." 

An  order  by  a  state  agency  to  remove  a  railroad  bridge  over  which 
interstate  trains  were  run  was  held  an  invalid  regulation  of  interstate 
commerce  in  Kansas  City  S.  R.  Co.  v.  Kaw  Valley  Drainage  District.^*' 
The  state  court  had  been  asked  to  order  the  bridge  to  be  raised  in  order 
to  prevent  the  river  beneath  from  periodically  overflowing  its  banks. 
Appreciating  that  existing  federal  legislation  prevented  it  from  requiring 
a  new  structure  without  the  authority  of  the  Secretary  of  War,  the  state 
court  had  sought  to  accomplish  this  indirectly  by  ordering  the  owner  of 
the  bridge  to  clear  the  channel  of  all  obstructions  up  to  a  designated 
height.    This  moved  Mr.  Justice  Holmes  to  say: 

*"  (1913)  227  U.  S.  1,  33  Sup.  Ct.  213. 
"  (1914)  233  U.  S.  75,  34  Sup.  Ct.  564. 
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"They  are  out  and  out  orders  to  remove  bridges  that  are  a  necessary 
part  of  lines  of  commerce  by  rail  among  the  States.  But  that  subject- 
matter  is  under  the  exclusive  control  of  Congress  and  is  not  one  that 
it  has  left  to  the  States  until  there  shall  be  further  action  on  its  part. 
The  freedom  from  interference  on  the  part  of  the  State  is  not  confined 
to  a  simple  prohibition  of  laws  impairing  it,  but  extends  to  interference 
by  any  ultimate  organ.   .    .    . 

"The  decisions  also  show  that  a  State  cannot  avoid  the  operation 
of  this  rule  by  simply  invoking  the  convenient  apologetics  of  the  police 
power.  It  repeatedly  has  been  said  or  implied  that  a  direct  interference 
with  commerce  among  the  States  could  not  be  justified  in  tliis  way. 
'The  state  can  do  nothing  which  will  directly  burden  or  impede  the 
interstate  traffic  of  the  company,  or  impair  the  usefulness  of  its  facilities 
for  such  traffic'.  ...  To  destroy  the  bridges  across  which  these  rail- 
road lines  necessarily  pass  is  at  least  as  direct  an  interference  with  such 
commerce  as  to  prohibit  the  importation  of  cattle  or  oleomargarine,  or 
the  export  of  natural  gas.  .  .  .  Furthermore  in  the  present  case  it  is 
not  pretended  that  local  welfare  needs  the  removal  of  the  defendant's 
bridges  at  the  expense  of  the  dominant  requirements  of  commerce  with 
other  States,  but  merely  that  it  would  be  helped  by  raising  them.  The 
fact  that  the  [state]  court  cannot  order  them  to  be  raised  does  not 
justify  a  judgment  that  they  be  destroyed  even  in  the  avowed  expectation 
that  what  it  wants  but  cannot  command  is  all  that  will  come  to  pass."*** 

In  two  cases  attempts  to  regulate  the  doing  of  business  by  foreign 
corporations  ran  afoul  of  the  commerce  clause. 

In  Buck  Stove  &  Range  Co.  v.  Vickers  ^~  a  foreign  corporation 
engaged  exclusively  in  interstate  commerce  successfully  adduced  the 
commerce  clause  against  a  state  statute  excluding  it  from  doing  business 
in  the  state  until  it  filed  with  the  secretary  of  state  a  copy  of  its  charter 
and  its  consent  to  recognize  service  of  process  upon  that  officer  as 
service  on  it,  paid  a  filing  fee  of  $25  and  contributed  to  the  state  school 
fund  a  specified  per  cent  of  its  authorized  capital.  The  statute  further 
provided  that  foreign  corporations  not  complying  with  these  initial  de- 
mands and  with  further  annual  requirements  should  not  be  permitted 
to  sue  in  the  courts  of  the  state.  The  principal  case  reaffirmed  an 
earlier  one  ^^  and  added  nothing  to  what  previously  had  been  laid  down. 
The  cases  do  not  necessarily  go  further  than  to  hold  that  these  re- 
quirements cannot  be  imposed  as  a  condition  of  doing  interstate  com- 
merce and  that  the  exclusion  from  the  state  courts  which  is  provided 
for  in  the  same  section  with  the  exclusion  from  interstate  commerce 
necessarily  falls  with  it.  It  has  since  been  held  that  a  state  cannot  close 
its  courts  to  suits  arising  out  of  interstate  transactions,^*  but  it  is  still 


^Ibid.  78-79. 

"  (1912)  226  U.  S.  205,  ZZ  Sup.  Ct.  41.    Mr.  Justice  Pitnev  did  not  sit. 

"See  International  Textbook  Co.  v.  Pigg  (1910)  217  U.  S.  91,  30  Sup.  Ct. 
481,  commented  on  in  (1910)  16  \'Trginia  Law  Reg.  143. 

'^Siou.r  Remedy  Co.  v.  Cope  (1914)  235  U.  S.  197,  35  Sup.  Ct.  57,  discussed 
in  (1915)  49  American  Law  Rev.  601:  (1915)  63  Univ.  of  Pennsvlvania  Law  Rev. 
433;  and  in  (1915)  2  Virginia  Law  Rev.  470.  In  (1911)  24  Harvard  Law  Rev. 
230  is  a  discussion  of  a  state  decision  excluding  from  the  state  courts  a   foreign 
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an  open  question  whether  foreign  corporations  engaged  exclusively  in 
interstate  commerce  may  be  required  to  comply  with  reasonable  state 
regulations  provided  the  enforcement  of  the  requirements  stops  short 
of  forbidding  the  doing  of  interstate  commerce.*^' 

A  statute  of  Oklahoma  requiring  the  secretary  of  state  to  revoke 
the  license  of  any  foreign  corporation  which  removes  to  a  federal  court 
a  case  brought  against  it  in  the  state  court  was  held  in  Harrison  v.  St. 
Louis  &  S.  F.  R.  R.  Co.'^^  to  be  an  unconstitutional  interference  with 
the  exercise  of  jurisdiction  by  the  federal  courts,  and  the  secretary  of 
state  was  enjoined  from  revoking  the  license  to  do  business  on  the 
ground  alleged.  The  decision  means  that  the  company  nuist  still  be 
free  to  do  intrastate  as  well  as  interstate  commerce.  It  is  familiar  that 
no  state  license  is  needed  or  can  be  demanded  to  do  interstate  commerce 
alone.  While  the  ground  of  the  decision  is  the  unconstitutional  inter- 
ference with  the  jurisdiction  of  the  federal  courts,  the  interstate  com- 
merce clause  came  in  to  distinguish  the  case  from  earlier  ones  in  which 
states  had  been  allowed  to  expel  foreign  insurance  companies  which  had 
removed  cases  to  the  federal  courts.  Chief  Justice  White  does  not  de- 
clare explicitly  that  the  expulsion  for  the  cause  assigned  is  an  invalid 
regulation  of  interstate  commerce  but  he  escapes  the  force  of  earlier  deci- 
sions by  pointing  out  that  they  involved  corporations  not  engaged  in 
interstate  commerce.    His  exact  words  are  as  follows : 

"Those  cases  involved  state  legislation  as  to  a  subject  over  which  there 
was  complete  state  authority,  that  is,  the  exclusion  from  the  State  of  a 
corporation  which  was  so  organized  that  it  had  no  authority  to  do  any- 
thing but  a  purely  intrastate  business,  and  the  decisions  rested  upon  the 
want  of  power  to  deprive  a  State  of  its  right  to  deal  with  a  subject  which 
was  within  its  complete  control,  even  though  an  unlawful  motive  might 
have  impelled  the  State  to  exert  its  lawful  power.  But  that  the  applica- 
tion of  those  cases  to  a  situation  where  complete  power  in  a  State  over 
the  subject  dealt  with,  does  not  exist,  has  since  been  so  repeatedly  passed 
upon  as  to  cause  the  question  not  to  be  open."  ^^ 

The  complaint  that  state  police  regulation  of  occupations  interfered 
unconstitutionally  with  interstate  commerce  was  rejected  in  several  cases. 
Brodrmx  v.  Missouri  ^*  involved  a  statute  making  it  unlawful  to 
keep  a  place  where  stocks  or  bonds  or  provisions  are  sold  without  being 
actually  paid  for  and  delivered,  without  causing  a  record  of  the  sale  to  be 
made  in  a  book  kept  for  that  purpose  and  a  memorandum  of  the  trans- 
corporation  which  had  not  appointed  an  agent  on  whom  process  might  be  served. 
The  ground  of  the  decision,  however,  was  that  the  display  of  advertising  signs 
brought  from  without  the  state  is  not  interstate  commerce. 

"^  See  Gerard  Carl  Henderson,  The  Position  of  Foreign  Corporations  in 
American  Constitutional  Law  (1918)  2  Harvard  Studies  in  Jurisprudence  125. 

=•  (1914)  232  U.  S.  318,  34  Sup.  Ct.  32,Z.  See  (1914)  14  Columbia  Law  Rev. 
454.  Part  of  the  same  general  problem  is  discussed  in  (1911)  59  Univ.  of  Penn- 
sylvania Law  Rev.  256. 

"'  (1914)  232  U.  S.  318,  332,  34  Sup.  Ct.  ZZZ,  2>?>7: 

**  (1911)  219  U.  S.  285,  31  Sup.  Ct.  238. 
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action  to  be  delivered  to  the  purchaser  and  to  have  affixed  to  it  a  stamp 
of  the  value  of  25  cents  to  be  purchased  from  the  state  auditor.  After 
noting  that  the  only  proof  was  that  some  of  the  commodities  thus  sold  were 
in  interstate  transportation  at  the  time,  Mr.  Justice  Harlan  quoted  with 
approval  the  comment  of  the  state  court  that  the  statute  is  directed  only 
at  sales  at  certain  places,  that  the  sales  did  not  contemplate  or  have  any- 
thing to  do  with  interstate  transportation  and  that  the  fact  that  the 
parties  or  either  of  them  were  residents  of  other  states  in  no  way  affected 
the  transaction.  To  this  he  added  that  "the  indictment  deals  with  the 
place  where  sales,  such  as  the  statute  describes,  are  made"  and  that  "the 
offense  is  complete  under  the  statute,  by  the  keeping  of  such  a  place,  and 
that  occurs  before  any  question  of  interstate  commerce  could  arise,  so 
far  as  this  record  discloses." 

A  statute  of  New  York  requiring  private  bankers  to  be  licensed  and 
to  deposit  securities  with  the  state  comptroller  and  file  a  bond  was  sus- 
tained in  Engcl  v.  O'Mallcy  ^^  against  objections  based  on  the  Fourteenth 
Amendment  and  on  the  commerce  clause.  On  the  commerce  question  Mr. 
Justice  Holmes  said : 

"When,  as  in  this  matter,  the  Constitution  takes  from  the  States  only  a 
portion  of  their  otherwise  absolute  control,  there  may  be  expected  diffi- 
culties in  drawing  the  dividing  line,  because  where  it  shall  be  put  is  a  ques- 
tion of  more  or  less.  The  trouble  is  inherent  in  the  situation,  but  it  is 
the  same  in  kind  that  meets  us  everywhere  else  in  the  law.  The  question 
is  whether  the  state  law  creates  a  direct  burden  upon  what  it  is  for 
Congress  to  control,  and  the  facts  of  the  specific  case  must  be  weighed. 
In  doing  so  we  recur  to  what  we  have  said  above,  that  we  cannot  regard 
the  statement  of  the  plaintiff's  business  in  his  bill  as  describing  the  receipt 
of  bailments  for  the  transmission  of  the  identical  objects  received  to  other 
States.  Neither  do  we  regard  the  law  as  having  had  such  bailments 
primarily  in  mind.  Under  the  statement  in  the  bill  and  the  words  of  the 
law,  we  must  take  it  that  the  money  received  even  when  received  for 
transmission  becomes  the  money  of  the  depositary  and  his  obligation  that 
of  a  debtor  under  contract  to  pay  as  may  be  directed.  Presumably  the 
depositor  retains  the  right  to  call  for  his  money  himself  or  to  change  any 
direction  that  may  have  been  given,  until  the  money  has  left  the  'private 
banker's'  hands.  The  law,  as  was  said  of  a  similar  one  by  the  New- 
York  Court  of  Appeals,  was  passed  for  the  purpose  of  regulating  and 
safeguarding  the  business  of  receiving  deposits,  which  precedes  and  it 
is  not  to  be  confounded  with  the  later  transmission  of  money,  although 
leading  to  it.  .  .  .  The  fact  that  it  is  ven>'  likely  to  lead  to  it  does 
not  change  the  result."  ^^ 

Prior  to  1910  it  had  been  held  that  in  the  absence  of  conflicting 
federal  action  a  state  may  apply,  even  to  articles  in  the  original  package 
in  which  they  have  come  from  other  states,  police  measures  imposing 
standards  of  qualit}^  on  fertilizers  offered  for  sale  and  forbidding  entirely 
the  sale  of  oleomargarine  colored  to  resemble  butter.    These  rulings  were 

»  (1911)  219  U.  S.  128,  31  Sup.  Ct.  190. 
**Ihid.  138-39. 
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followed  in  Savage  v.  Jones  "^  in  sustaining  a  state  statute  forbidding 
the  sale  of  feeding  stuffs  not  containing  the  specified  quantity  of  fat  and 
protein  and  requiring  all  such  products  to  be  inspected  and  certified  and 
labelled.  The  opinion  states  that  the  state  requirements  were  enforced 
against  goods  of  extra-state  origin  still  in  the  original  packages,  but  this 
point  is  not  commented  on  in  the  reasoning.  ^^  A  limitation  on  the 
exercise  of  this  state  power  is  implied  in  the  statement  that  it  does  not 
appear  that  the  standards  of  quality  set  up  by  the  state  board  were  arbi- 
trary. The  contention  that  the  fees  charged  for  the  inspection  made  the 
law  a  disguised  revenue  measure  and  so  unconstitutional  a*3  state  taxa- 
tion of  interstate  commerce  was  rejected  as  unsupported  by  proof  of  the 
fact  requisite  to  bring  the  invoked  principle  into  play. 

The  same  rulings  on  these  several  points  are  made  in  Standard  Stock 
Food  Co.  V.  Wright.^^  The  principle  is  applied  to  illuminating  oils  in 
Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture.^*  An  objection  to  a 
Kansas  law,  prescribing  the  size  of  the  package  in  which  explosive  powder 
may  be  sold,  as  an  unconstitutional  interference  with  interstate  com- 
merce was  technically  left  unconsidered  in  Williams  v.  Walsh  ^'^  because 
the  complainant  had  not  shown  that  his  powder  came  from  without  the 
state ;  but  Mr.  Justice  McKenna  was  careful  to  avoid  any  implication 
"that  if  such  proof  had  been  made,  it  would  have  been  a  defense,"  and 
observed  that  "powder  is  an  explosive,  dangerous  to  handle,  the  degree  of 
danger  corresponding  to  its  quantity"  and  "it  is  subject,  therefore,  to  a 
measure  of  regulation  from  which  harmless  articles  of  commerce  may 
be  exempt."  An  oyster  inspection  law  was  declared  in  D.  E.  Foote  & 
Co.  V.  Stanley  ®^  to  be  an  unconstitutional  regulation  of  interstate  com- 
merce because  the  fees  imposed  for  the  inspection  were  so  high  as  to 
amount  to  taxation  of  such  commerce.  This  case  and  the  fiscal  aspects  of 
the  other  inspection  statutes  reviewed  in  this  paragraph  will  be  dealt  with 
in  a  later  article  reviewing  decisions  on  state  taxation  and  interstate  com- 
merce. 

[to  be  concluded] 

Columbia  University  Thomas  Reed  Powell 

■"  (1912)  225  U.  S.  501,  32  Sup.  Ct.  715. 

*' In  (1911)  24  Harvard  Law  Rev.  324  is  comment  on  a  state  case  restricting  a 
state  food  law  to  food  not  in  the  original  package.  In  (1910)  10  Columbia  Law 
Rev.  570  is  a  note  on  a  state  case  holding  that  a  state  statute  on  dead  game  does 
not  apply  to  game  in  interstate  transit  until  after  it  reaches  the  consignee.  In 
(1912)  26  Harvard  Law  Rev.  78,  88,  is  discussion  of  an  opinion  declaring  that  a 
state  statute  requiring  the  marking  of  convict-made  goods  would  be  an  uncon- 
stitutional interference  with  interstate  commerce  if  applied  to  goods  of  extrastate 
origin. 

"'  (1912)  225  U.  S.  540,  32  Sup.  Ct.  784.    See  (1912)  18  Virginia  Law  Reg.  300. 

"  (1912)  222  U.  S.  380,  32  Sup.  Ct.  152.  The  decision  in  the  court  below  is  dis- 
cussed in  (1910)  10  Columbia  Law  Rev.  72. 

"  (1912)  222  U.  S.  415,  32  Sup.  Ct.  137. 

"  (1914)  232  U.  S.  494,  34  Sup.  Ct.  377.    See  (1914)  14  Columbia  Law  Rev.  532. 
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"Chameleon-hued"  was  the  expression  once  applied  by  Hohfeld  to 
the  term  "license"  in  a  passage  where  he  added  that  it  was  "a  word  of 
convenient  and  seductive  obscurity ;  and  the  task  of  dealing  at  all  ade- 
quately with  the  intricate  and  confused  subject  would,  in  and  of  itself, 
require  a  long  article."  ^  The  subject  is  indeed  intricate  and  confused ; 
and  yet  it  is  one  which  particularly  appealed  to  his  keenly  analytical 
mind  and  which,  as  his  various  fleeting  references  show,  was  peculiarly 
susceptible  of  instructive  treatment  under  his  methods  of  rigid  analysis. 
Since  he  never  found  occasion  to  deal  with  it  "in  and  of  itself,"  this 
article  has  been  prepared  as  an  attempt  to  bring  some  order  out  of  the 
confusion  of  the  cases  through  the  application  of  his  principles  of  ju- 
dicial reasoning. 

The  chief  controversy  has  been  over  the  revocability  of  licenses. 
One  thinks  of  license  in  its  primary  sense  as  an  expression  of  consent, 
a  grant  of  leave;  and  as  the  licensor  may,  factually  if  not  legally,  change 
his  mind,  take  back  his  leave  or  revoke  his  permission,  it  seems  quite 
natural  to  say,  as  courts  have  tended  to  do,  that  there  can  be  no  such 
thing  as  an  irrevocable  license.  Causes  arise,  however,  in  which  the 
application  of  the  rule  would  violate  principles  of  the  plainest  justice, 
and  the  rule  is  then  honored  by  its  breach,  not  its  observance.  Often 
the  battle  seems  one  of  words  only.  Of  course  one  may  take  back  his 
permission  in  the  sense  that  he  can  state  that  he  no  longer  yields  it.  The 
legal  result  of  his  act  is,  however,  another  question.  Here  courts  tend 
inveterately  to  confuse  acts  and  the  legal  relations  which  result  therefrom 
and  the  batile  begun  over  words  terminates  in  a  result  shaped  by  those 
words. 

This  situation  is  well  illustrated  by  two  important  English  cases. 
In  the  leading  case  of  Wood  v.  Leadbitter,^  decided  in  1845  in  the  Court 
of  Exchequer,  it  appeared  that  the  plaintiff  in  an  action  of  assault  and 
battery  had  purchased  a  ticket  to  the  Doncaster  races,  that  after  being 
admitted  to  them  he  was  ordered  by  Lord  Eglintoun,  the  steward  of 
the  races,  apparently  without  justification,  to  depart,  and  that  when  he 
declined  to  go,  the  defendant,  servant  to  Lord  Eglintoun,  put  him  out, 
using  "no  unnecessary  violence."  It  was  held  that  he  could  not  recover, 
since  he  had  at  most  only  a  license  which  was  always  revocable  and  which 
had  here  been  revoked  prior  to  the  defendant's  act.  But  in  1914  the 
Court  of  Appeal,  with  only  a  half-hearted  attempt  to   distinguish  the 

^Hohfeld,  Faulty  Analysis  in  Easement  and  License  Cases  (1917)  27  Yale 
Law  Journ.  66,  92.  See  also  his  Some  Fundamental  Legal  Conceptions  as  Applied 
in  Judicial  Reasoning  (1913)  23  Yale  Law  Journ.  16,  44. 

'  13  M.  &  W.  838. 
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earlier  case,  held  in  Hurst  v.  Picture  Theatres,  Limited  '■'  that  the  plain- 
tiff in  a  similar  action  was  entitled  to  recover  where  he  was  ejected, 
a,<(ain  with  "no  unnecessary  violence,"  from  a  motion  picture  theatre. 
He  had  purchased  a  sixpenny  seat.  The  court  refused  to  disturb  a 
verdict  in  his  favor  for  one  hundred  and  llfty  j^otmds.  In  praclical 
result  both  decisions  may  be  open  to  (juestion,  but  at  least  in  the  later 
case  we  may  place  the  blame  for  the  liberality  of  damasjes  awarded  on 
the  jury  and  need  nd  attribute  it  Id  an  undesirable  itiU'  of  law. 

In  view  of  the  anal}sis  made  by  the  courts  of  the  various  situations 
of  fact,  the  cases  seem  to  fall  somewhat  naturally  into  the  following 
divisions: 

( 1 )  "mere"  license  : 

(2)  license  to  cxtin,i^ui>h  an  casement  ; 

(3)  license  "coupled  with  ;in   interest"  or  "witli   a  L;i'ant"; 

(4)  licence  with  a  eontiaet    aL;aiii-t    revoeat  ii  in  : 

C"^ )  license  "ack'(l  upon,"  >onietimes  called  an  "executed  license," 
/.  e..  where  there  have  been  expenditures  by  the  licensee  in  reliance  on 
the  license. 

r>efore  proceeding,  however,  to  a  more  detailed  classification  and 
discussion  of  the  cases,  it  seems  desirable,  in  view  of  the  peculiar  diffi- 
culty here  involved  of  distinguishing  between  the  physical  operative  facts 
and  the  resulting  legal  relations,  first  to  decide  whether  by  the  term 
license  we  mean  to  refer  to  such  facts  or  rather  to  refer  to  the  resulting 
legal  interest. 

License  as  Opekativk  Fact  or  Legal  Relation 

The  word  Iiee)ise  comes  from  the  Latin  noun  licentia — freedom, 
liberty — which  in  turn  comes  from  the  present  participle  of  the  imper- 
sonal passive  verb,  licet,  Uccrc — it  is  permitted  or  allowed.'*  In  the 
Century  Dictioimry  it  is  detined  as  "authority  or  liberty  to  do  or  forbear 
some  act ;  :  .  .  a  grant  of  authorization ;  a  permit."  "Leave,"  "liberty" 
and  "permission"  are  synonyms.'  The  term  is  obviously  not  one  of 
legal  science  in  origin  at  least.  It  refers  to  a  physical  fact,  an  expression 
of  consent  by  the  licensor,  which  creates  a  legal  privilege  in  the  licensee. 
It  thus  applies  to  the  act  of  the  licensor,  not  to  the  legal  interest  created 
by  his  act. 

Following  this  definition  many  cases  define  the  term  as  referring 
to  the  fact  of  permission  given.^    A  discriminating  statement  of  this  view 

'  [1915]  1  K.  B.  1,  per  Buckley  and  Kennedy,  L.  Js.,  Phillimore,  L.  J.,  dis- 
senting; s.  c.  below  (1913)   30  T.  L.  R.  98. 

*  Century  Dictionary;  Harper's  Latin  Dictionary.  Cf.  a'so  liceo,  licere,  to 
permit,  and  linquo,  linquere,  to  leave.  In  England  the  spelling  ticence  is  more 
frequent. 

'"  Webster's  Dictionary  ;  Century  Dictionary. 

'Shipley  v.  Fink  (1905)  102  Md.  219,  226,  62  Atl.  360;  Cook  v.  Stearns  (1814) 
11  Mass.  533,  538;  Snyder  v.  East  Bay  Lumber  Co.  (1903)  135  Mich.  31,  33, 
97  N.  W.  49.     See  Words  &  Phrases   (1st  and  2d  series)  sub.  tit.  License. 
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i?  found  in  Clifford  v.  O'Neill :  ^ 

"A  license  is  merely  a  permission  to  do  an  act,  which  without  such 
permission  would  amount  to  a  trespass." 

This  seems  in  general  the  meaning  intended  by  Chief  Justice  Vaugh- 
an  in  his  oft-quoted  statement  in  Thomas  v.  Sorrell:^ 

"A  dispensation  or  licence  properly  passeth  no  interest,  nor  alters 
or  transfers  property  in  any  thing,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  licence  to  go  beyond  the  seas, 
to  hunt  in  a  mans  park,  to  come  into  his  house,  are  only  actions,  which 
without  licence,  had  been  unlawful."  ® 

On  the  other  hand  the  term  is  now  often  used  as  denoting  the  legal, — 
that  is,  mental — concept,  which  is  conceived  and  acted  upon  by  the  courts 
as  resulting  from  the  facts  constituting  the  grant  of  permission.  In 
many  cases  therefore  license  is  defined  as  a  legal  prizilege.^"^  So  in  the 
law  encyclopedias  and  digests  it  is  now  customary  to  use  the  term  as 
having  a  well  recognized  legal  standing  just  as  have  the  terms  "ease- 
ment" and  "contract."  Professor  Gray  ^*  was  but  following  current 
usage  when  he  assembled  cases  on  this  subject  to  an  equality  with  "Ease- 
ments" and  "Covenants."  ^^ 

Perhaps  as  authoritative  a  statement  of  this  usage  as  any  is  that 
of  Mr.  Justice  Lurton  in  City  of  Ozvensboro  v.  Cumberland  Teleplwne 
Co.''-. 

"A  license  has  been  generally  defined  as  a  mere  personal  privilege 
to  do  acts  upon  the  land  of  the  licensor  of  a  temporary  character,  and 
revocable  at  the  will  of  the  latter  unless  according  to  some  authorities, 
in  the  meantime  expenditures  contemplated  by  the  licensor  when  the 
license  was  given,  have  been  made.   .    .    .    That  the  grant  in  the  present 

'  (18%)  12  App.  Div.  17,  20,  42  N.  Y.  Supp.  607,  609,  speaking  also  of  the 
"privilege  conferred." 

•  (1673)  Vaughan  330,  351.  The  case  itself  actua'ly  dealt  with  another  kind 
of  interest,  namely,  a  dispensation  or  patent  from  the  King  against  the  operation 
of  a  statute  providing  a  penalty  for  selling  liquor  without  license.  The  case  was 
bitterly  contested  from  1667  to  1673  and  the  court  was  ultimately  divided  as  to 
the  validity  of  the  dispensation  and  as  to  whether  it  was  revoked  bv  the  death 
of  the  King.  See  1  Lev.  217;  2  Keb.  245,  280,  322,  Z72,  416,  790;  3  Keb.  76,  119, 
143,  155,  184,  223,  233,  264. 

*  In  a  succeeding  paragraph  Vaughan  speaks  of  a  license  to  hunt  in  one's 
park  and  carry  away  the  deer  IdHed,  and  to  cut  one's  tree  and  carr>-  it  away,  as 
licenses  as  to  the  hunting  and  cutting,  but  grants  as  to  the  carr>'ing  away  of  the 
deer  or  tree;  and  again  he  speaks  of  licenses  to  eat  meat  or  fire  mj-  wood  as 
licenses  as  to  the  actions  of  eating  and  warming,  but  as  my  property  in  the 
meat  and  wood  are  destroyed,  so  in  effect  a  license  "may  destroy  and  alter 
property." 

""A  personal,  revocable  and  unassignable  privilege."  17  R.  C.  L.  564;  Rodefer 
v.  Pimburg  etc.  R\.  (1905)  72  Ohio  St.  272,  281,  74  X.  E.  183;  (1892)  Greenwood, 
etc.  R\.  V.  Xew  York,  etc.  R\.  (1892)  134  N.  Y.  435,  440,  31  N.  E.  874;  City  of 
Berzi-yn  v.  Berglund  (1912)  255  111.  498.  500,  99  N.  E.  705;  Davidson  v.  Dingeldine 
(1920)  295  111,  367,  374,  129  N.  E.  79:  Gravellv  Ford  Co.  v.  Pope-Talbot  Co. 
(1918)  36  Cal.  App.  717,  72>7,  178  Pac.  155.     See  Words  &■  Phrases,  loc.  cit. 

"2  Gray.  Cases  on  Property   (2d  ed.  1905)  282. 

"Cf.  Warren,  Cases  on  Property  (1915)  788;  Bigelow,  Cases  on  Rights  in 
Land   (1919)    303. 

"  (1913)  230  U.  S.  58.  64,  33  Sup.  Ct.  988,  990. 
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case  was  not  a  mere  license  is  evident  from  the  fact  that  it  was  upon 
its  face  neither  personal,  nor  for  a  temporaiy  purpose." 

As  to  this  it  should  be  noted  that  while  the  learned  Justice's  general 
idea,  that  he  is  defining  a  legal  interest,  is  clear,  one  cannot  always  tell 
just  when  he  refers  to  the  legal  relation  and  when  to  the  facts  operating 
to  create  the  relation.  It  is  probable  that  both  of  the  idoas  were  present 
in  his  mind.  This  is  true  in  general  of  the  cases  defining  license  as  a 
legal  privilege,  and  the  resulting  shifts  and  confusion  of  meaning  are 
difficult  to  follow. i* 

It  may  be  asked  why,  since  there  is  authority  for  using  the  term 
as  meaning  botli  the  ojierative  fact  and  the  resulting  legal  relation,  need 
we  discriminate  between  tliem  ?  Tlic  an-wt'r  is  that  when  failing  to 
make  the  discrimination  we  quite  naturally  consider  an  ordinary  char- 
acteristic of  such  operative  facts  to  be  also  a  necessary  characteristic  of 
the  resulting  legal  lelation.  'I'hus  I'aron  AhkMson,  in  Wood  v.  Lead- 
bitter.^''  <|U(ited  X'aughau's  statement  (given  above)  and  then  said  that 
thercfrnni  "it  a])i)ears  that  a  licence  is  in  its  nature  revocable."  But 
why?  Why  should  the  law  hold  that  whenever  one  has  created  a  privi- 
lege he  ran  destroy  it?  The  difficulty  seems  to  come  because  in  ordinary 
parlance  one  can  take  back  the  permission  he  has  granted  in  the  sense 
that  he  can  demonstrate  his  unwillingness  longer  to  grant  it.  This  per- 
mission i--  a  license.  Hence  the  courts,  seeing  that  the  licensor  is  actually 
no  longer  willing  to  give  the  permission,  that  the  operative  facts  can 
change  anfl  have  changed,  conclude  that  a  "license"  is  always  revocable 
in  law.  The  fact  that  the  latter  is  a  non  sequitur  is  concealed  by  the 
shift  in  meaning  from  license  as  an  operative  fact  to  license  as  a  legal 
relation. 

The  continued  insistence  of  the  courts  upon  revocability  as  a  nec- 
essary legal  characteristic  of  a  license  is  akin  to  the  argument  that  there 
can  be  no  irrevocable  offer  to  make  a  contract.^^  In  each  case  acts 
creating  a  legal  interest  are  followed  by  acts  intended  to  nullify  the  effect 
of  the  previous  acts.  Whether  such  purpose  is  accomplished,  however, 
depends  not  upon  the  intention  but  upon  the  character  and  effect  of 
the  legal  interest  originally  created. 

The  attempt  to  use  license  as  a  term  defining  a  legal  interest  leads 
also  to  confusion  because  the  courts  speak  of  both  revocable  and  ir- 
revocable privileges  as  licenses.  Any  utility  in  such  usage  is,  therefore, 
destroyed  since  the  question  of  revocability  is  usually  the  one  at  issue. 
The  use  of  the  one  term  "license"  to  describe  a  privilege  accompanied 
by  an  immunity   from  revocation  and  a  privilege  not  so  accompanied 

"Alexander  v.  Gardner  (1906)  123  Ky.  552,  555,  96  S.  W..818;  P alley  v. 
Ford  (Ky.  1921)  227  S.  W.  1007.  Cf.  the  excellent  statement  in  §  A  of  25  Cyc. 
640,  with  the  shift  in  §  B,  ibid.;  seC  also  Bouvier,  Law  Dictionary,  and  Words  & 
Phrases,  lac.  cit. 

"Supra,  footnote  2. 

"See  Corbin,  Offer  and  Acceptance  (1917)  26  Yale  Law  Journ.  169,  185. 
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creates  an  illusion  of  certainty  and  an  erroneous  belief  in  identity.  There 
is  no  similar  confusion  if  we  restrict  the  term  to  describe  the  operative 
act  of  the  licensor,  the  expression  of  his  consent. 

The  use  of  terms  here  suggested  seems  to  be  that  which  most  nearly 
conforms  to  historical  usage. ^^  It  is  also  that  made  in  various  places 
by  Professor  Hohfeld,^^  and,  following  Hohfeld,  has  been  adopted  by 
others,  notably  Mr.  Herbert  TifTany  in  the  second  edition  of  his  valuable 
work  on  Real  Property.^^     His  careful  definition  may  be  quoted: 

"A  license  in  the  law  of  land,  is  ordinarily  a  permission  merely  to 
do  something  on  or  to  the  detriment  of  the  land  of  the  giver  of  the 
license,  the  licensor.  Occasionally  it  is  a  permission  to  interfere  with 
an  easement  or  profit  a  prendre  belonging  to  the  licensor.  It  creates  a 
privilege  in  favor  of  the  licensee."  ^o 

"  In  the  Roman  or  civil  law  there  seems  to  be  no  defined  legal  interest  of 
this  character,  there  being  no  lesser  iura  in  re  aliena  than  servitudes,  which  like 
our  easements  are  indestructible  by  the  owner  of  the  land  owing  the  obligation. 
See  Salkowski,  Institutes  (trans.  Whitfield,  1886)  444-459,  466-471;  Dig.  VIII, 
8,  28;  La.  Rev.  Civ.  Code  §§  646,  758,  783;  Gale,  Easements  (9th  ed.  1916)  22-25 
This  was  also  true  in  early  English  law,  though  in  both  civil  and  common  law 
we  find  allegations  in  pais  claiming  license  or  permission  granted  as  matter  of 
defense.  Dig.  VIII,  6,  8,  (serviidde  lost  by  permission  to  do  inconsistent  acts; 
see  also  La.  Rev.  Civ.  Code  §§  819,  820;  LavUlebeuvre  v.  Cosgrove  [1885]  13 
La.  .Ann.  2)2i)  ;  Bracton's  Note  Book  (1234)  pi.  843  (that  a  way  was  used  only 
"by  permission"  as  defense  to  a  claim  of  seisin  of  the  way)  ;  (1340)  Y.  B.  14 
Edw.  Ill,  f.  10  {"conge  du  roi"  to  alien e)  ;  (1467)  Y.  B.  6  Edw.  IV,  f.  2  (con- 
dition in  a  bond  waived  by  license)  ;  (1470)  Y.  B.  9  Edw.  IV,  f.  4,  pi.  15  (de- 
fendant licensed  to  enter)  ;  (1481)  Y.  B.  20  Edw.  IV,  f.  4,  pi.  2  (same)  ;  (1471)  Y. 
B.  10  Edw.  IV,  f.  4,  pi.  7  (license  to  occupj-  as  giving  a  "liberty  of  occupying"). 
But  in  (1461)  Y.  B.  39  Hen.  VL  f.  7,  pi.  12,  a  license  is  distinguished  from  a  gift, 
grant,  or  lease,  because  of  its  dischargeability.  Cases  of  this  sort  are  collected 
in  Rolle's  Abridgment  (1668)  under  the  title  "Authoritie."  Brooke  seems  to  be 
the  first  to  have  clearly  used  the  term  license  as  meaning  a  legal  privilege,  for 
in  his  Abridgment  (1576)  pi.  II,  f.  64,  he  collects  these  cases  under  the  heading 
"Licenses  graunts  dc  un  a  outer  enter  subiecfs."  He  quotes  Wood  in  (1481) 
Y.  B.  20  Edw.  IV,  f.  4,  pi.  4  (calling  him  "Justice"  although  he  was  not  iudge 
until  1497),  where  Wood  says  that  if  one  licenses  me  to  enter  his  house  and 
then  revokes  I  must  go  out  unless  it  is  "in  time  of  storm,  for  then  I  will  not 
be  compelled  to  go  out."  This  passage  and  Vaughan's  remarks  in  Thomas  v. 
Sorrell,  supra,  footnote  8,  are  especially  relied  on  in  Wood  v.  Leadbitter,  supra, 
footnote  2,  where  it  is  said  that  here  Brooke  states  "in  the  most  distinct  manner 
that  every  licence  is  and  must  be  in  its  nature  revocable,  so  long  as  it  is  a  mere 
licence." 

The  term  "license"  had  early  been  applied  to  a  different  species  of  interest, 
still  earlier  called  "liberties,"  namely,  privileges  granted  by  the  Crown,  corre- 
sponding to  our  present  day  franchises  or  liberties  from  the  government  or 
perhaps  immunities  such  as  from  taxation.  See  Bracton,  De  Legibus  et  Con- 
suetudinihus  Angliae  (ab.  1265)  Lib.  2,  f.  55  b;  Fitzherbert's  Abridgment  (1577) 
f.  59,  sub.  tit.  Licenses;  Index  to  the  Rolls  of  Parliaynent,  from  1278  to  1603 
(1832)  512-515;  Sir  Matthew  Hale.  The  Analysis  of  the  Law  (5th  ed.  1794)  58; 
Thovtas  v.  Sorrell,  supra,  footnote  8.  Such  an  interest  differs  fundamentally  from 
a  "mere  license,"  since  it  is  indestructible.  See  discussion  in  London  County 
Council  v.  Dundas  [1904]  Prob.  1,  5,  (grant  to  a  church  of  a  faculty  to  build  a 
hall  and  vestry  held  to  create  an  irrevocable  interest  in  rem)  ;  Baron  Turner  in 
Thomas  v.  Sorrell.  3  Keb.  223,  227;  Barfue  and  the  Duchess  of  Suffolk's  Case 
(1560)  2  D}-er  176b  (passport  from  the  Queen  for  a  time  certain  held  not  re- 
vocable). "Hohfeld,  loc.  cit. 

*•  See  also  Professor  A.  J.  Harno.  Revocabilitv  of  Licenses  js  Applied  to 
Properfx  in  Land  (1919)  7  Kentucky'  Law  Journ.  'l ;  The  Right  of  an  Ejected 
Tickefl-Hnldcr  to  Recover  in  Tort   (1917)   26  Yale  Law  Journ.  395. 

"2  TiflFanv.  Real  Property   (2d  ed.  1920)   1201,  1202. 
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And  later  in  the  same  discussion  lie  >t;itc>  that  tlie  distinction  be- 
tween an  casement  and  a  "license  privilege"  is  primarily  in  the  fad  that 
the  licensee  has  a  privilege  and  nothing  more,  while  the  holder  of  an 
easement  has  not  only  a  privilege  but  rights  against  interference  with 
its  exercise  or  enjoyment,  citing  the  rule  hereinatler  <liscu--e(l  that  a 
licensee  has  not  such  rights. 

Following  this  usage   we  may  now   reclassify   the  cases. 

Ct.assii'katiox   oi'    Lici:nsi:   CasI'.S 

This  classification,  while  following  substantiallv  that  made  above, 
attempts  a  clearer  and  more  precise  statement  of  the  nature  of  the  legal 
interest   in\-ol\e<l    in   each   class. 

(  1  )  W  here  the  o])erative  facts  of  ])ermi,s-,i(»n  <ir  license  give  to 
the  liceii-ee  a  legal  piivilegc  only,  'i'liis  is  the  case  of  the  "mere  license" 
always  "revocable." 

(2)  Where  such  operative  facts  gi\e  not  only  a  privilege  but  also 
a  power  of  extinguishing  some  le^al  interest  of  the  licensor.  The  usual 
case  is  the  "license  to  extinguish  an  easniient,"  often,  for  reasons  later 
discussed,  called  a  license  to  do  acts  upon  the  licensee's  own  land. 

( ,V)  Where  such  operative  facts  give  a  privilege  accessory  to  and 
in  aid  of  the  c\erci-r  ol"  a  power,  or  other  le!j;al  interest,  otherwise  vested 
in  the  licensee.  This  is  the  case  of  a  license  "coupled  with  an  interest" 
or  "with  a  grant." 

(4)  Where  the  operative  facts  giving  a  i)rivilege  are  accompanied 
by  other  facts  of  a  promise  so  as  to  give  the  licensee  a  contract  right 
that  his  privilege  shall  continue.     iCxamples  are  the  theatre  ticket  cases. 

(5)  WMiere  the  operative  facts  giving  a  privilege  are  followed  by 
the  fact  of  change  of  position  of  the  licensee  induced  by  the  license, 
which  fact  is  held  to  give  an  immunity  from  extinguishment  of  the 
privilege. 

The  first  class  comprises  cases  where  there  is  an  unaccompanied 
privilege,  while  the  other  four  constitute  the  so-called  irrevocable  license 
cases.  In  these  latter  cases  the  operative  facts  show  other  legal  relations 
also,  and  for  the  purpose  of  classification  the  most  important  or  striking 
of  such  other  legal  relations  only  is  pointed  out,  the  licensee  of  course 
possessing  still  others.  Like  any  classification,  this  one  is  arbitrary  and 
is  justified  only  because  it  represents  divisions  made  by  the  courts  in 
their  view  of  the  cases.  The  classes  must  necessarily  overlap.  Points 
of  similarity  between  them  wall  be  indicated  in  the  succeeding  discussion 
of  each  class. 

License  Giving  a  Privilege  Only 

In  this  case,  the  "mere  license"  situation,  the  licensee  has  only  a 
privilege,  that  is,  has   only  matter  of   defense.^i      If   A   licenses   B   to 

"  This  is  viewing  the  situation  from  the  licensee's  standpoint  as  to  the  bene- 
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cross  his  land,  B  may  defend  against  any  claim  made  against  him  by 
reason  of  such  crossing,  but  if  A  should  later  obstruct  his  passage,  B 
cannot  sue  A,  for  A  has  "revoked"  his  license  by  the  obstruction,  and 
B's  privilege  no  longer  exists.-^ 

This  is  the  simple  case  resulting  from  a  giving  of  permission.  And 
unless  the  facts  of  a  given  situation  show  some  other  legal  relation, 
obviously  tlie  situation  should  be  considered  as  of  this  class.  Nevertheless 
the  facts  should  not  be  juggled  with,  as  some  courts  seem  to  have  done 
particularly  in  those  cases  discussed  under  class  4  below,  in  order  to 
place  a  case  in  this  class. 

Admitting  that  the  licensee  has  only  a  privilege  against  his  licensor, 
does  it  follow  that  he  possesses  no  rights  against  interference  by  third 
persons?  Not  necessarily,  though  the  cases,  with  a  few  dissents,  are 
generally  of  the  opinion  that  no  such  rights  exist.-^  But  the  question 
is  one  of  policy,  which  in  this  case  would  seem  largely  one  of  justice 
and  equity,  and  not  of  logic.  Certain  cases  might  be  conceived  where 
recovery  by  the  licensee  against  a  third  party  interfering  with  the  exer- 


jicial  relations  he  has  received.  In  Hohfeld's  completely  rounded  scheme  we 
would  also  look  at  the  picture  from  the  back,  from  which  view  it  would  appear 
that  since  the  licensee  received  no  other  beneficial  relation  he  must  necessarily 
be  under  certain  burdensome  relations  to  the  licensor,  e.  g.,  "no  rights"  and  lia- 
bilities. 

"See  the  analysis  by  Hohfeld  (1913)  27  Yale  Law  Joum.  66,  94;  Harno, 
loc.  cit.;  and  (1917)  26  Yale  Law  Journ.  395.  Not  only  is  the  term  "privilege" 
correct  in  the  Hohfeldian  sense  but  it  is  the  term  used  by  the  courts  in  de- 
scribing the  legal  concept  involved.  See  supra,  footnote  10.  Because  of  this, 
those  who  believe  that  the  law  only  commands  and  does  not  permit,  that  a 
statement  of  what  is  lawful  is  not  a  statement  of  the  law.  have  here  perhaps 
their  greatest  difficulty  in  justifying  their  position.  Cf.  Kocourek,  The  Hohfeld 
System  of  Fundamental  Legal  Concepts  (1920)  15  Illinois  Law  Rev.  24,  32: 
"A  license,  therefore,  is  either  a  kind  of  power,  or  it  has  not  been  provided  for, 
since  as  against  the  owner  of  the  land  it  cannot  be  a  liberty  ('privilege')  without 
doing  violence  to  the  ordinary  meaning  of  the  term  'liberty,'  and,  likewise,  con- 
fusing the  non-jural  concept  of  'liberty'  with  the  jural  concept  of  'power.'" 
That  is,  Professor  Kocourek  admits  that  license  is  (more  properly,  results  in) 
a- legal  relation,  but  it  cannot  be  a  privilege,  since  he  has  defined  that  to  be  a 
liberty  and  not  a  legal  relation ;  therefore  it  must  be  a  power,  or  something 
unnamed.  But  it  is  a  power  only  in  the  sense  that  the  licensee  has  the  physical 
capacity  to  do  the  permitted  acts,  and  this  is  again  the  old  confusion  between 
physical  or  operative  facts  and  legal  relations.  Moreover  the  c'ose  connection 
in  historical  usage  between  "liberty"  and  "license,"  pointed  out  supra,  footnote 
17,  indicated  no  '"violence"  between  the  terms. 

^HiU  v.  Tupper  (1863)  2  H.  &  C.  120;  Holmes  v.  Bagge  (1853)  1  E.  &  B. 
782;  Heap  v.  Hart'ev  (1889)  42  Ch.  Div.  461;  Fletcher  v.  Liznnpston  (1891)  153 
Mass.  388,  26  N.  E."  1001;  Elliott  v.  Mason  (1911)  76  N.  H.  229.  81  .\tl.  701; 
Hohfeld,  (1917)  27  Yale  Law  Joum.  66,  94;  (1913)  23  ibid.  16.  35;  cf.  U'ha'ex 
V.  Laing  (1857)  2  H.  &  N.  475,  (1858)  3  H.  &  X.  675  j  Keystone  Lumber  Co.  v. 
Kolman  (18%)  94  Wis.  465,  69  N.  W.  165.  So  by  Moile,  /.,  in  (1471)  Y.  B. 
^0  Fdw.  TV.  f.  4.  pi.  7;  but  annarenMv  Fairfax.  /.,  thought  otherwise  in  (1481) 
Y.  B.  20  Edw.  IV,  f.  4,  pi.  2.  So  in  Pollock,  Torts  (11th  ed.  1920)  2&,  but  citing 
as  contra  the  editors  of  Smith's  Leading  Cases  in  notes  to  Armory  v.  De'amirie. 
That  the  licensee  may  sue  intruders  see  Case  v.  Weber  (1850)  2  Ind.  108;  Paul  v. 
Ha:;lefon  (1874)  2>7  N.  J.  L.  106;  Miller  v.  Grecftztnch  (1898)  62  N.  T.  L.  771. 
42  Atl.  735 ;  the  last  two  cases  resting  on  the  ground  that  the  licensee  had 
possession.  One  in  possession  may  sue  mere  trespassers  on  the  strength  of 
h's  possession;  hut  a  mere  licensee  has  not  possession.  2  Tiffany,  op.  cit.  1202. 
n.  19;  Holmes  v.  Bagge,  supra. 
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cise  of  his  privilege  might  seem  just,  but  it  is  suggested  that  little  hard- 
ship is  caused  by  the  general  rule  and  there  is  not  sufficient  ground  to 
urge  a  change.  The  interest  is  so  slight,  the  licensor  can  so  easily  de- 
stroy it,  that  probably  in  the  long  run  it  does  not  justify  the  time  and 
expense  requisite  to  the  setting  in  motion  of  the  ponderous  and  creaking 
judicial  machinery  for  its  protection. 

An  analogous  question  is  disclosed  by  a  taking  of  the  land  of  the 
licensor  under  eminent  domain  proceedings.  Is  the  licensee's  privilege 
property  which  cannot  be  taken  without  just  compensation?  Tradi- 
tionally it  is  not  property,  but  such  definition  may  need  reconsideration 
with  a  generation  which  recognizes  "probable  expectancies"  as  property.^* 
Without  entering  upon  a  fathomless  discussion  as  to  a  proper  definition 
of  property,  it  is  perhaps  sufficient  to  say  that  this  interest,  valued  on 
the  strength  of  its  probable  future  duration,  can  hardly  be  shown  to 
have  any  substantial  value.  At  any  rate  the  courts  have  had  no  hesita- 
tion in  denying  compensation. ^^ 

Is  such  a  privilege,  where  it  is  to  do  acts  upon  real  estate,  an  interest 
in  land?  The  usual  statement  in  the  cases  is  to  the  contrary,  but  as 
Hohfeld  showed.^"  it  would  seem  that  any  correct  analysis  must  de- 
clare it  to  be  such  an  interest,  although  a  slight  one.^^  It  is  too  slight 
to  come  within  the  policy  of  the  Statute  of  Frauds,^^  even  if  it  is  not 
expressly  covered  by  the  first  section  of  that  statute  which  provides 
that  all  uncertain  interests  in  land  made  and  created  by  parol  shall  have 
no  greater  force  than  leases  or  estates  at  will  only.^^  The  license  here 
has  no  greater  force  than  a  privilege  at  will.  It  is  not  in  this  class  of 
cases  but  in  those  discussed  below  where  there  is  a  promise  not  to 
revoke  that  the  real  difficulty  as  to  the  Statute  of  Frauds  arises. 

It  is  generally  stated  that  a  license  gives  only  a  revocable  privilege 

**  Jersey  City  Printing  Co.  v.  Cassidy  (1902)  6i  N.  J.  Eq.  759,  765,  769,  53 
Atl.  230  ("right  to  a  free  flow  of  labor"). 

"^Clapp  V.  City  of  Boston  (1882)  133  Mass.  367;  Sabine  &■  E  T.  Ry.  Co.  v. 
Johnson  (1886)  65  Tex.  389;  cf.  Warr  v.  London  County  Council,  infra,  footnote 
98.  Since  a  sale  of  the  land  by  the  licensor  terminates  the  privilege,  an  in- 
vohintarv  conveyance  mav  well  bc  given  the  same  effect.  Ta\lor  v.  Gerrish 
(1880)   59  N.  H.  569. 

"  (1917)  27  Yale  Law  Joum.  66,  95,  96;  approved  in  2  Tiffany,  op.  cit.  1202. 

"After  some  controversy  it  seems  to  have  been  settled  that  the  rep'ication 
"de  son  tort  demesne"  (de  injuria  propria),  to  the  defendant's  plea  in  an  action 
of  trespass  that  the  plaintiff  licensed  him,  was  improper.      (1473)    Y.  B.   12  Edw. 

IV,  f.  10,  pi.  28,  Choke  accord.  Brain  contra:  (1368)  Y.  B.  42  Edw.  Ill,  f.  2,  pi.  8; 
(1501)  Y.  B.  16  Henry  VII,  f.  3,  pi.  7.  This  replication  is  proper  to  matters  of 
excuse  but  not  to  claims  of  title  or  interest  by  the  defendant.  Later  when  a 
"mere  license"  was  considered  to  be  not  such  an  interest,  it  was  necessary  to 
explain  this  ru'e  as  an  exception,  that  even  though  the  defendant  claimed  no 
interest_  yet  where  he  claimed  authority  or  power  derived  from  the  plaintiff  the 
replication  was  improper.     Crogate's  Case   (1609)   8  Coke's  Rep.  66b. 

*  Hohfeld.  supra,  footnote  26,  quotes  to  this  point  Savage,  C.  J.,  in  Mumford 

V.  Whitney  (N.  Y.  1836)  15  Wend.  380,  392.  That  there  is  no  interest  in  land, 
cf.  Lockhart  v.  Geir  (1882)  54  Wis.  133,  11  N.  W.  245. 

"  (1678)  29  Car.  II,  c.  3.  The  common  law  rule  that  incorporeal  estates  are 
transmissible  only  by  deed  was  left  unchanged  by  the  statute.  Browne,  Statute 
of  Frauds  (4th  ed.  1880)  §  2. 
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whether  it  is  by  parol,  in  writing  or  under  seal,  and  whether  a  consid- 
eration is  given  or  not.^''  This  should  of  course  be  so  when  all  that  is 
intended  is  a  mere  privilege.  But  where  consideration  is  given,  at  least, 
and  the  privilege  is  for  a  series  of  acts  extending  over  a  period  of  time, 
obviously  something  more  is  contemplated,  and  a  promise  against  revo- 
cation should  be  implied.  There  will  then  be  more  than  a  privilege, 
unless  the  contract  cannot  be  proven,  as  may  happen  because  of  the 
Statute  of  Frauds.31 

The  mere  privilege  may  be  extinguished — the  license  revoked — ^by 
any  manifestation  by  the  licensor  of  his  will  to  that  effect.  Methods 
of  extinguishment  have  been  classified  as  follows:  (a)  express  notice, 
(b)  sale,  lease  or  mortgage  of  the  land,  (c)  action  of  trespass  against 
the  licensee,  (d)  death  or  insanity  of  either  party,  (e)  attempted  as- 
signment, (f)  obstruction  of  the  use  of  the  land  or  its  appropriation  to 
inconsistent  use  and  (g)  expiration  of  time,  abandonment  and  non-user.^^ 
It  should  be  noted  that  the  bringing  of  an  action  does  not  make  illegal 
the  acts  done  prior  to  its  institution  and  hence  that  particular  action  mav 
fail.33 

While  the  license  itself  gives  only  a  privilege  the  licensee  may 
sometimes  have  a  right  of  action  against  the  licensor  because  of  facts 
happening  after  the  grant  of  the  privilege.  Thus  by  the  rule  discussed 
under  class  3  below,  where  the  licensee  has  chattels  upon  the  licensor's 
land  he  is  entitled  to  notice  of  revocation  and  an  opportunity  to  remove 
them.^^  Again  an  action  for  negligence  may  result  from  a  failure  to 
give  notice  of  revocation  followed  by  injurj',  as  for  example  where  the 
licensor  digs  a  ditch  into  which  the  licensee  falls. ^^  Such  rights  arise 
not  from  the  grant  of  consent  alone  but  from  that  coupled  with  other 
operative  facts.^^ 

"  Wood  V.  Leadbitter,  supra,  footnote  2.  See  discussion,  2  Tiffany,  op.  cit. 
1207,   1208. 

'"Hewlins  v.  Shippam  (1826)  5  B.  &  C.  221;  Fentiman  v.  Smii^h  (1803)  4 
East  107. 

"25  Cyc.  650,  651. 

"Somers  v.  Somers  (1910)  83  Conn.  156,  76  Ail.  45  (ejectment);  Memphis 
V.  IVaite  (1899)   102  Tenn.  274,  52  S.  W.  161;  Lockhart  v.  Geir,  supra,  footnote  28. 

"IVehb  V.  Paternoster  (1629)  Poph.  151.  Palmer  171,  2  Rolle  143,  152,- Noy 
98,  Godbolt  282;  Cornish  v.  Stubbs  (1870)  L.  R.  5  C.  P.  334;  Parson  v.  Camp 
(1836)  11  Conn.  525;  Brower  v.  Wakeman  (1914)  88  Conn.  8,  89  Atl.  913;  cases 
collected  in  25  Cyc.  652,  44  L.  R.  A.  (x.  s.)  557,  568.  If  the  licensee  does  not 
remove  within  a  reasonable  time,  the  licensor  mav  do  so.  Hodgkins  v.  Far- 
rington  (1889)  150  Mass.  19,  22  N.  E.  73;  Bonds  &  Co.  v.  Ford  (1917)  175  Ky. 
827,  195  S.  W.  124. 

"Lowerv  V.  Walker  [1911]  A.  C.  10;  Cheney  v.  Fitchburg  R.  Co.  (1893)  160 
Mass.  211,  35  N.  E.  554.  See  article  by  Professor  Bohlen.  (1921)  69  Univ.  of  Penn- 
sylvania Law  Rev.  340.  354-356;  and  (1911)  24  Harvard  Law  Rev.  320;  (1911)  11 
CoLUMBi.A.  L.«lw  Rev.  186. 

"The  criticism  of  Baron  Martin's  remarks  in  Bolch  v.  Smith  (1862)  7  H. 
&  N.  736,  that  permission  gives  no  right,  made  by  Pollock,  op.  cit.  530,  seems 
therefore  unsound.  The  cause  of  action  is  one  either  for  negligence  or  for  com- 
mission, and  the  permission  is  but  one  link  in  the  chain  of  events.  Cf.  Carlson 
V.  Conn.  Co.  (1921)  95  Conn.  724,  112  Atl.  646  (a  duty  owed  even  to  a  trespasser, 
a  drunken  man  Ij-ing  on  a  trolley  track). 
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It  is  well  settled  that  the  mere  privilege  carries  with  il  no  power 
of  assignment. ^^ 

License;  Giving  a  PRivii.i.t.i:  and  a   Powi'.r  to  Ciia.\(,i:  Ijicai,  Ri:i.a 

TioNS  OF  THE  Parties 

In  thi>  case,  tlie  doing  of  the  acts  permitted  will  ojierate  uImi  a-- 
an  exercise  of  the  power  and  w  ill  thus  change  the  legal  relations  of  hoth 
licensor  and  licensee.  The  license  is  "irrevocable"  in  the  sense  that 
when  the  liccii-ni\  Ic^nl  relaiiims  have  been  so  changed  he  cannot  then 
by  his  mere  desire  restore  them  to  their  former  condition.  A  usual 
case  is  the  license  to  extinguish  an  easement  of  which  JV'nitcr  v.  Brock- 
7^(7/  ■•''  is  an  caily  and  IcadiiiL,^  exanijile.  There  the  plaintifY.  who  had 
an  ea-^einent  of  li<;ht  and  ;iir  o\er  the  defendant's  premises,  gave  the 
latter  leave  to  oh-^truct  the  pa'--^ai,'e  of  light  and  air  by  the  construction 
of  a  skylight.  At'tei-  i!  was  constructed,  the  j>laintilT  changed  his  mind. 
Ihit  it  was  held  in  effect  that  the  casement  was  gone.'' 

Why  doe^  not  the  Statute  of  Frauds  apjily  ?  It  would  seem  that 
there  had  hi'cn  the  tiausfcr  of  an  interest  in  land  even  though  it  i>  hut 
a  release  h\  the  owner  of  the  dominant  tenement  and  consequently  a 
ri'storatinn  to  the  ownc  "•'  ''  '■  servient  tenement  of  a  legal  interest  in 
his  pidpcit\    formerly  p'  \  hv  him  or  his  predecessor  in  title,     i'.ut 

it  is  well  settled  that  one  may  abandon  his  (.(-(iiu'iit  without  coming 
within  the  terms  of  the  v^tatute.^"  'i'he  theory  skeins  to  be  that  it  is 
the  policy  of  the  law  which  this  Statute  carries  out  to  restrict  the  creation 
of  encumbrances  on  title  tn  iliM^e  which  are  made  certain  and  clear, 
while  on  the  other  hand  the  release  of  such  encumbrances  is  desirable 
and  should  be  encouraged.  At  any  rate,  whether  it  be  a  judicial  ex- 
ception to  the  Statute  or  not,  the  theory  of  abandonment  of  easements 
is  well  settled  and  this  case  is  simply  in  line  with  it. 


"As  Choke  expressed  it,  if  I  invite  you  to  dine,  you  cannot  send  someone 
in  your  place.  (1479)  Y.  B.  18  Edw.  IV,  f.  14,  pi.  12.  So  in  Brooke's  Abridgment, 
loc.  cit.;  Prince  v.  Case  (1835)  10  Conn.  375;  Dawson  v.  Western  Md.  R.  Co. 
(1907)  107  JMd.  70,  68  Atl.  301.  In  the  Year  Books  there  is  considerable  dis- 
cussion whether  the  licensee  may  act  by  his  servants.  See  (1479)  Y.  B.  18  Edw. 
IV,  f.  14,  pi.  12;  and  (1497)  Y.  B.  12  Hen.  VII,  f.  25,  pi.  5.  In  the  Duchess  of 
Nori^hf oik's  Case  (1498)  Y.  B.  13  Hen.  VII,  f.  13,  pi.  2,  a  distinction  was  taken 
hetween  a  license  for  pleasure  where  the  servants  could  not  go  and  a  license  for 
profit  where  they  could.  From  the  examples  given  this  seems  only  the  distinction 
between  a  "license"  which  is  unassignable  and  a  "license  coupled  with  an  in- 
terest" which  is  assignable;  but  in  London  County  Council  v.  IVarr  [1904]  1 
K.  B.  713  the  old  distinction  is  restated.  That  the  licensee  may  take  his  servants 
where  necessary  to  perform  the  permitted  acts,  see  (1610)  9  Coke's  Rep.  49b; 
25  Cyc.  644,  citing  cases;  2  TifTany,  op.  cit.   1206. 

^  (1807)   8  East  308. 

""This  was  before  Wood  v.  Lcadhitter,  supra,  footnote  2,  and  hence  the  court 
says  that  it  is  an  "executed"  license  which  is  not  countermandable.  Later  cases 
have  more  careful'y  explained  the  true  situation.  See  Harvey  v.  Walters  (1873) 
L.  R.  8  C.  P.  162,  and  cases  infra,  footnote  43. 

'"Moore  v.  Razvson  (1824)  3  B.  &  C.  332.  The  entire  doctrine  of  abandon- 
ment is  ably  criticised  on  the  ground  especially  of  the  Statute  of  Frauds,  in 
(1911)    11   Columbia  Law  Rev.  777. 
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^Ir.  Tiffany  treats  cases  of  licenses  to  extinguish  easements  as  cases 
of  estoppel,  similar  to  the  last  class  hereinafter  discussed.**  It  would 
seem,  however,  that  they  are  essentially  cases  of  abandonment.* ^  The 
difference  is  that  in  the  case  of  abandonment  there  is  an  intention  to 
abandon,  while  in  the  case  of  estoppel  there  is  not,  though  there  may 
be,  and  perhaps  must  be,  an  intention  to  mislead.  One's  intention  is 
judged  by  his  acts,  and  here  there  is  as  much  evidence  of  intention  as 
is  ordinarily  to  be  found  in  cases  of  abandonment. 

A  case  of  this  class  is  often  spoken  of  as  a  license  to  do  acts  on 
one's  own  land.*^  This  is  natural,  since  rarely  is  there  an  easement, 
unless  perhaps  one  to  commit  a  nuisance,**  which  is  to  be  exercised 
on  the  easement  owner's  land;  that  is,  the  obstruction  of  the  easement 
must  necessarily  be  done  on  the  servient  owner's  land.  But  this  ex- 
pression should  be  considered  descriptive  rather  than  definitive.  For 
one  may  do  acts  on  his  own  land  which  will  interfere  with  other  interests 
of  his  neighbor,  e.  g.,  his  "natural  rights"  in  a  flowing  stream.  In  Lig- 
gins  v.  Inge*^  it  was  held  that  where  one  gave  permission  to  another 
to  change  the  flow  of  a  stream  by  acts  done  on  the  latter's  own  land, 
the  licensor  could  not  after  such  change  object  thereto.**'  This  seems 
objectionable.  Here  was  no  restoration  of  legal  relations  but  an  ex- 
tinguishment of  rights  always  possessed.  The  true  rule  -is  stated  in 
many  cases.*' 

License  Giving  a   Privilege  as  Accessory  to  the  Exercise  of  a 
Power  (or  Other  Legal  Rel.\tion)  of  the  Licensee 

This,  the  case  of  a  license  "coupled  with  a  grant"  or  "with  an 
interest"**  presupposes  a  legal  relation  or  legal  relations  (usually  in- 
cluding a  power,  as  in  the  case  of  a  profit  a  prendre)  and  the  acts  per- 
mitted are  to  aid  in  the  enjoyment  of  such  legal  interest.  This  term  is 
particularly  unfortunate  here  as  applied  to  the  privilege  or  series  of 
privileges  of  going  on  another's  land,  for  it  is  used  in  contradistinction 
to  an  easement,  and  hence  carries  the  implication  that  it  is  something 
other  than  an  easement.     Actually  it  has  all  the  characteristics  of   an 

"2  Tiffany,  op.  cit.  1381,  1382. 

'*See  remarks  of  Knowlton,  /.,  in  Boston  &  P.  R.  Corp.  v.  Doherty  (1891) 
154  Mass.  314,  317,  28  N.  E.  277.  278. 

"Cf.  .\forse  V.  Copeland  (Mass.  1854)  2  Gray  302;  Hewlins  v.  Shippam,  supra, 
footnote  31. 

**Cf.  Siurgcs  v.  Bridgman  (1879)  11  Ch.  Div.  852,  and  remarks  thereon  bv 
Hohfeld,  (1917)  27  Yale  Law  Journ.  66,  87. 

"(1831)   7  Bing.  682. 

*  The  suggestion  supra,  footnote  39,  also  applies  here. 

*'Vcghfe  v.  Raritan  Water  Power  Co.  (1868)  19  N.  J.  Eq.  142,  153;  Vi'lage 
of  Dwight  V.  Haxcs  (1894)  150  111.  273.  37  N.  E.  218;  Panama  Realtv  Co.  v.  Citv  of 
Nerv  York  (1913)  158  App.  Div.  726,  143  N.  Y.  Supp.  893.  Cf.  Addison  v.  Hack 
(Md.  1844)  2  Gill  221;  Bigelow,  Natural  Easements  (1915)  9  Illinois  Law  Rev. 
540,  547. 

"  On  this  point  also  Chief  Justice  Vaughan's  remarks  in  Thomas  v.  Sorrc'l 
are  generally  relied  upon.    See  supra,  footnotes  8.  9. 
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easement,  except  the  formalities  of  its  creation.  This  point  is  developed 
further  in  connection  with  the  discussion  of  the  next  class  of  cases. 

The  privilege  here  given  is  said  to  be  irrevocable  and  assignable.^'' 
In  effect,  however,  it  depends  upon  the  legal  interest  to  which  it  is  ac- 
cessory, and  unless  otherwise  restricted,  endures  with  it  and  passes  with 
it.  So  whether  it  is  subject  to  the  Statute  of  Frauds  depends  upon 
whether  its  principal  is  so  subject.  In  Drake  v.  Wells,^^  where  there 
was  an  oral  sale  of  growing  trees  with  leave  and  license  to  enter  upon 
the  vendor's  land  to  cut  them,  it  was  held  that  the  license  could  be  re- 
voked until  it  was  executed,  i.  e.,  that  until  the  trees  were  cut  the  con- 
tract could  not  be  enforced.  In  Giles  v.  Sitnonds  ^^  it  was  held  that  a 
vendee  was  entitled  to  the  trees  cut  but  not  those  left  standing  at  the 
time  of  revocation.  The  question  must  turn  upon  the  point  whether 
the  vendee  has  obtained  any  enforceable  legal  interest  in  the  trees,  for 
if  he  has,  it  is  the  stock  case  of  a  license  coupled  with  an  interest.  The 
only  reason  why  he  has  not  must  be  the  Statute  of  Frauds. ^^^  a^i^j  ti^g 
only  effect  of  the  "execution"  of  the  license  is  part  performance,  taking 
the  contract  out  of  the  Statute.^^  In  essence,  therefore,  the  court  has 
in  an  action  at  law  enforced  the  equitable  doctrine  of  part  performance — 
a  course  which  under  modern  procedure  would  not  disturb  us  a  great 
deal.  This  is,  in  effect,  the  explanation  given  in  a  recent  clearly  reasoned 
case  in  Vermont."^* 

This  may  explain  the  rule  settled  by  some  early  decision  that  if 
one  by  permission  places  his  chattels  upon  the  land  of  another  he  has 
an  "irrevocable  license"  to  remove  them.  If  there  is  no  contract  as 
to  the  time  during  which  the  chattels  are  to  remain  on  the  other's  land 
there  is,  as  we  have  seen,  merely  a  privilege  of  removing  the  chattels 
within  a  reasonable  time  after  notice.^^     In  the  early  case  of  Wood  v. 

**Wood  V.  Leadbitter,  supra,  footnote  2;  Heflin  v.  Bingham  (1876)  56  Ala. 
566;  Ingalls  v.  St.  Paul,  M.  &  M.  Ry.  Co.  (1888)  39  Minn.  479,  40  N.  W.  524; 
Bly  V.  Cavanaugh  (1910)  82  Conn.  68l.  74  Atl.  1122.  That  such  a  privilege  ought 
not  to  be  good  against  a  grantee  of  the  licensor,  see  Warren,  op.  cit.  798.  But 
where  the  privilege  is  only  to  remove  one's  chattels  from  another's  land  it  is  usually 
implied  anyway  merely  from  the  situation  of  the  chattels  and  there  would  seem 
to  be  no  difficulty  in  making  the  implication  also  against  a  grantee  of  the  original 
owner.  See  Ely  v.  Cavanaugh,  supra;  Newberry  v.  Chicago  Lumbering  Co.  (1908) 
154  Mich.  84,  117  N.  W.  592.  As  Professor  Warren  shows,  the  grantee  is  in  any 
event  guilty  of  conversion  if  he  does  not  either  deliver  the  chattel  himself  or  allow 
an  entry  for  its  removal. 

"  (Mass.  1865)  11  Allen  141,  discussing  Massachusetts  decisions. 

"  (Mass.  1860)   15  Gray  441. 

"For  discussion  of  the  effect  of  the  Statute  of  Frauds  on  an  oral  sale  of  grow- 
ing trees,  see  Williston,  Sales  (1909)  §  62;  (1921)  6  Cornell  Law  Quart.  426.  For 
licenses  in  this  connection  see  47  L.  R.  A.   (n.  s.)  870;  6  ibid,  468. 

""  See  infra,  footnote  74. 

^Ross  V.  Hamilton  (Vt.  1921)  113  Atl.  781. 

"  Webb  v.  Paternoster,  supra,  footnote  34  (that  an  executed  license  is  not 
countermandable,  see  especially  Haughton,  /.,  in  the  report  in  Rolle.)  ;  Wood  v. 
Lake  (1751)  Sayer  3,  13  M.  &  W.  847  n;  Wood  v.  Manley  (1839)  11  A.  &  E. 
"34  (judgment  for  defendant  licensee  in  an  action  of  trespass  for  entering  after  the 
claimed  revocation). 
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^Lake,^^  however,  the  defendant  had  orally  agreed  that  the  plaintiff  should 
ive  the  liberty  of  stacking  coals  upon  the  defendant's  land  for  seven 
irears,  and  it  was  held  that  this  agreement  was  good  in  spite  of  the 

^Statute  of  Frauds  and  plaintiff  might  sue  for  obstruction.'^^  It  may  be 
as  suggested  by  Hohfeld  ^*  that  this  was  too  slight  an  interest  to  be 
considered  within  the  Statute.  Still  it  seems  a  fairly  substantial  in- 
terest.^^  Moreover  the  remarks  of  the  judges  that  an  "executed  li- 
cense" cannot  be  countermanded  but  an  "executory"  license  can,  would 
seem  to  show  an  analogy  to  the  equitable' doctrine  of  part  performance.^^ 
A  privilege  of  this  character  may  be  accessor^'  to  various  kinds  of 
legal  relations,  e.  g.,  to  a  right  of  way.^^ 

License  Giving  a   Privilege   Protected  by   Contract   against 

Extinguishment 

This  class  of  cases,  which  has  proven  most  difficult  and  troublesome 
to  the  courts,  seems,  however,  to  have  a  close  resemblance  to  the  pre- 
ceding class  of  cases  where  the  privilege  continues  to  make  available  a 
legal  interest  otherwise  given.  In  either  case  there  would  seem  to  be 
an  agreement,  usually  implied  in  fact  though  sometimes  expressed,  that 
the  privilege  shall  not  be  revoked,  and  as  in  the  preceding  situation  so 
in  this  should  the  courts  try  as  far  as  possible  to  carry  out  the  intention 
of  the  parties.  Hence  Lord  Justice  Buckley's  remarks  in  Hurst  v. 
Picture  Theatres,  Limited,^-  that  Hurst  had  a  license  coupled  with  a 
grant,  the  grant  being  the  right  to  see  the  moving  picture,  is  not  without 
sense  though  it  is  a  futile  ground  upon  which  to  attempt  to  distinguish 
Wood  v.  Leadbitter.^^  The  reasons  for  making  separate  classification 
of  these  cases  are  that  in  the  "grant"  or  "interest"  cases  the  implication 
is  the  more  readily  made  ^*  and  further  that  the  way  in  which  the  law 
has  developed  makes  separate  treatment  necessary.  The  grant  or  in- 
terest cases  were  held  to  be  covered  by  Vaughan's  remarks  in  Thontas 
v.  Sorrell^^  but  as  Vaughan  had  not  covered  this  class  of  cases,  it  was 

^  Supra,  footnote  55. 

*'So  generally;  Long  v.  Buchanan  (1867)  27  Md.  502;  Sterling  v.  Warden 
(1871)  51  N.  H.  217;  Barnes  v.  Barnes  (1834)  6  Vt.  388;  Cf.  Cutler  v.  Smith 
(1870)  57  111.  252. 

»  (1917)  27  Yale  Law  Joum.  66,  100. 

"See  Mumford  v.  Whitney  (N.  Y.  1836)  15  Wend.  380,  393,  citing  Sugden, 
Vendors  (2d  ed.  1820)  56. 

"  For  these  expressions  see  the  cases  supra,  footnotes  39,  55.  In  the  note  to 
Jackson  &  Sltarp  Co.  v.  Philadelphia,  etc.  Ry.  (1871)  4  Del.  Ch.  180,  195,  these 
cases  are  explained  on  the  ground  of  equitable  estoppel  in  substantial  accord  with 
the  text. 

"Pozcers  v.  Harlow  (1884)  53  Mich.  507,  19  N.  W.  257;  cf.  Belser  v.  Moore 
(1904)  73  Ark.  296,  84  S.  W.  219. 

"Supra,  footnote  3. 

"  Sut^ra,  footnote  2. 

**  Cf.  Pollock,  op.  cit.  384,  that  "these  cases  must  not  be  confused  with  the 
Wood  V.  Lcadbitter  class,  where  the  license  is  not  ancillary'  to  another  object  but 
is  itself  the  principal  matter." 

•'  The  remarks  referred  to  supra,  footnote  9. 
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thought  that  the  principle  of  a  "mere  hcense,  always  revocable"  should 
apply.  "^ 

Assuming  the  contract  to  be  valid  and  enforceable  there  would  seen^ 
to  be  no  difficulty  in  upholding  contract  rights  against  extinguishment 
of  the  privilege.  Nevertheless  the  subject  has  had  a  rather  curious 
history.  Following  Thomas  v.  Sorrcll  came  the  cases  of  license  coupled 
with  a  grant  or  interest,  as  above  discussed.^^  And  in  Taylcr  v.  Waters/'^ 
the  same  principle  of  an  "executed  Hcense  not  countermandable"  was 
applied  to  a  theatre  ticket  holder.  This  case  was  overruled  in  Wood  v. 
Lcadbittcr,^'^  an  action  in  tort  by  a  holder  of  a  ticket  to  see  races  for 
several  days,  where  it  was  held  that  since  there  was  no  grant,  and  since 
an  incorporeal  hereditament  could  be  created  or  conveyed  only  by  grant, 
there  was  here  only  a  mere  license  always  revocable." '^*  To  the  claim 
that  the  plaintiff  had  paid  a  valuable  consideration  for  his  privilege  it 
was  answered  that  he  might  have  an  action  for  breach  of  contract,  but 
this  would  not  be  "the  result  of  his  having  acquired  by  the  ticket  a  right 
of  going  upon  the  stand,  in  spite  of  the  owner  of  the  soil."  By  this 
decision,  the  law  in  England  was  considered  settled.  And  following  its 
lead  the  American  courts  have  held  quite  generally  that  a  ticket-holder 
might  be  ejected  by  the  proprietor  at  will,'^*  having,  as  suggested  in 
Wood  V.  Lcadbittcr,  a  resort  to  a  contract  action  in  which  he  might 
recover  the  price  of  his  ticket  and  his  expenses  incurred.''' 2  f^js  view 
is  expressed  in  Pollock  on  Torts  as  follows: 

•*  In  the  note  'quoted  supra,  footnote  60,  it  is  pointed  out  that  Vaughan's 
classes  in  the  remarks  referred  to  were  not  intended  to  be  exclusive. 

"See  supra,  footnote  55.  "  (1817)  7  Taunt.  374. 

**  Supra,  footnote  2. 

^'  Professor  Hohfeld  points  out  that  here  the  plaintiff's  pleading  was  faulty, 
his  replication  of  leave  and  license  as  of  the  time  of  the  battery  not  being  sustained 
by  the  facts.  (1917)  27  Yale  Law  Journ.  94.  See  also  Kennedy,  L.  J.,  in  Hurst  v. 
Picture  Theatres,  Ltd.,  supra,  footnote  3,  p.  13.  But  see  (1915)  31  Law  Quart. 
Rev.  220,  that  the  point  of  an  implied  contract  against  revocation  was  not  barred  by 
the  pleading.  At  any  rate,  the  opinion  of  the  court  does  not  turn  upon  this  point  of 
pleading. 

"  Of  the  many  cases  so  hoMing,  the  following  are  typical  and  leading:  McCrca 
v.  Marsh  (Mass.  1858)  12  Gray  211;  Homey  v.  Nixon  (1905)  213  Pa.  St.  20.  61 
At).  1088;  Shuberi^v.  Nixon  Amusement  Co.  (1912)  83  N.  J.  L.  101,  83  Atl.  369; 
Buenzle  v.  Newport  Amusement  Ass'n  (1908)  29  R.  L  23,  68  Atl.  721;  and 
Marrone  v.  Washington  Jockey  Club  (1913)  227  U.  S.  633,  33  Sup.  Ct.  401  (affirm- 
ing 35  App.  D.  C.  82)  discussed  below  in  the  text.  Cases  contra  are  noted  below, 
as  infra,  footnote  91.  Cases  are  collected  in  1  L.  R.  A.  (n.  s.)  1184;  14  ibid. 
1242;  43  ibid.  961;  and  cf.  (1901)  14  Harvard  Law  Rev.  455;  (1881)  12  Central 
Law  Journ.  393.  In  (1917)  26  Yale  Law  Journ.  396  are  pointed  out  the  attempts 
made  by  courts  to  fol'ow  and  vet  evade  this  harsh  doctrine,  as  in  Metis  v.  Charles- 
ton Theatre  Co.  (1916)  105  S.  C.  19,  89  S.  E.  389,  holding  that  even  though  plaintiff 
had  been  expelled,  he  had  received  no  notice  of  revocation  and  hence  could  recover 
both  actual  and  punitive  damages!  Accord,  Boswell  v.  Barnuni  fr  Bailey  (1916) 
135  Tenn.  35,  185  S.  W.  692,  with  L.  R.  A.  1916E  912n,  giving  similar  cases.  In 
IV.  IV.  V.  Co.,  Inc.  V.  Black  (1912)  113  Va.  28,  775  S.  E.  82,  the  ru'e  is  stated  that 
the  patron's  only  recovery  is  in  contract  and  that  he  has  no  remedy  in  tort,  but 
then  it  is  held  that  counts  for  assault  and  battery  and  false  imprisonment  are 
good.  For  an  attempted  distinction  as  to  a  reserved  seat,  see  Drew  v.  Peer  (ISSO't 
93  Pa.  St.  234:  Hornev  v.  Nixon,  supra,  and  Ferguson  v.  Chase  (Cir.  Ct.  D.  C. 
1900^  28  Washington  Law  Rep.  797. 

"So   stated   generally   in   the   cases   supra,    footnote   71,    of   which   Buenale   v. 
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"The  revocation  of  a  licence  is  in  itself  no  less  effectual  though  it 
may  be  a  breach  of  contract.  If  the  owner  of  the  land  or  a  building 
admits  people  thereto  on  payment,  as  spectators  of  an  entertainment  or 
the  like,  it  may  be  a  breach  of  contract  to  recjuire  a  person  who  has  duly 
paid  his  money  and  entered  to  go  out,  but  a  person  so  required  has  no 
title  to  stay,  and  if  he  persists  in  staying  he  is  a  trespasser."  ^^ 

Meanwhile  in  England  it  had  been  clearly  pointed  out  that  one 
might  have  specific  performance  of  a  partly  performed  contract  which 
included  privileges  to  be  exercised  upon  the  promisor's  own  landJ*  This 
point  was  seized  upon  in  Hurst  v.  Picture  Theatres,  Limited,"^  to  justify 
a  verdict  for  the  plaintiff  in  an  action  of  tort  of  the  same  kind  as  in 
Wood  V.  Lcadbittcr — assault  and  false  imprisonment.  It  was  held  that 
in  equity  the  license  was  irrevocable  and  that  since  the  Judicature  Act 
the  court  administered  both  legal  and  equitable  relief.  In  essence,  there- 
fore, the  decision,  which  effectually  overrules  Wood  v.  Leadhitter,  seems 
to  turn  upon  part  performance,  although  the  action  is  one  of  tort  for 
money  damages.'^*' 

The  real  difficulty  in  the  minds  of  courts  and  commentators  is  as 
to  the  effect  of  the  Statute  of  Frauds  and  the  corresponding  rule  of  the 
common  law  that  an  easement  or  other  incorporeal  hereditament  cannot 
be  created  or  conveyed  except  by  grant,  or  by  prescription  which  is  com- 
monly said  to  presume  a  grant.  This  question,  which  necessarily  gives 
rise  to  difficult  problems,  ought  not  to  have  been  further  confused  by 
discussing  it  from  the  standpoint  of  the  "chameleon-hued"  term,  "li- 
cense." The  matter  to  be  decided  is  whether  the  interest  in  question 
is  a  sufficient  interest  in  land  to  be  subject  to  the  Statute  of  Frauds  and 
to  the  common  law  requirement  of  a  grant,  and  if  the  answer  is  in  the 
negative  then  the  further  question  arises  as  to  the  remedies  to  be  given 

Newport^  Amusement  Ass'n  is  a  good  example.  See  also  Kcrrison  v.  Smith  [1897] 
2  Q.  B.  445.  In  view  of  the  limited  recovery  al'owed,  the  remedj-  hardlv  justifies 
bringing  suit.  See  Gibson,  /.,  in  Allen  &■  Sons  v.  King  [1915]  2  Ir.  R.  213',  219,  220, 
that  in  Kcrrison  v.  Smith  'it  was  held  that  a  contract  of  this  kind  was  a  mere 
revocable  licence  but  with  the  strange  addition  of  an  added  implied  term  that 
damages  might  be  recovered  by  the  licensee  for  breach  of  the  contract  if  the 
license  was  revoked.  To  avoid  injustice  the  Court  discovered  the  existence  of  a 
second  contract." 

"  Op.  cit.  3S2.  This  statement  appeared  in  the  earlier  editions,  but  it  was  neces- 
sary to  modify  it  in  view  of  the  Hurst  case.  So  in  this  edition  the  above  statement 
is  followed  by  remarks  to  the  effect  that  this  is  "pure  common  law"  but  is  not  so  in 
equity.  Apparently  here  equity  and  law  do  somewhat  conflict.  As  to  this  tres- 
passer theorv  see  cases  infra,  footnote  91. 

'*  Jones 'v.  Tankerr-ille  [1909]  2  Ch.  440;  Proqlev  v.  Earl  of  Lovelace  (1859) 
Johns.  Ch.  2>2>i;  Hervey  v.  Smith  (1856)  22  Beav.  299;  Devonshire  v.  Eglin  (1851) 
14  Beav.  530;  and  other  cases  collected  in  Gale,  Easements  (9th  ed.  1916)  63-66.  See 
also  Walsh  v.  Lonsdale  (1882)  21  Ch.  Div.  9.  Other  decisions,  e.  g..  Butler  v. 
3/.  S.  &■  L.  R.  Co.  (1888)  21  Q.  B.  Div.  207.  infra,  footnote  91;  and  Loti'e  v. 
Adams  [1901]  2  Ch.  598,  had  cast  doubt  upon  Wood  v.  Leadbitter. 

'^  Supra,  footnote  3. 

™The  decision  was  approved  in  (1916)  26  Yale  Law  Joum.  395;  and  in  (1914) 
14  Columbia  Law  Rev.  608.  It  was  criticised  in  (1914")  27  Harvard  Law  Rev. 
495;  bv  Professor  Aigler  in  (1915)  13  Michigan  Law  Rev.  401;  bv  Mr.  T.  C. 
Miles  in  (1915^  31  Law  Quart!  Rev.  217  (see  also  ibid.  9)  and  bv  Mr.  TiflFanv,  2 
op.  cit.  1208n.     Cf.  (1917)  1  Minnesota  Law  Rev.  96. 
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to  enforce  all  the  relations  given  by  the  contract ;  while  if  the  answer  is 
in  the  affirmative,  it  is  clear  that  there  is  only  one  enforceable  relation 
created,  namely,  the  privilege,  which,  if  acted  on  before  extinguishment, 
is  a  good  defense  to  a  claim  of  trespass."'^  But  the  question  has  been 
approached  from  the  other  direction  by  the  courts  asking  if  the  interest 
created  is  a  legal  license  and,  being  misled  by  the  prominence  of  the 
privilege  relation,  deciding  that  it  is  and  hence  always  revocable,  thus 
more  or  less  foreclosing  a  discussion  of  the  real  issue. 

The  confusion  arises  from  attempting  to  treat  the  interest  here  in- 
volved as  a  license  and  that  in  turn  as  a  determinate  legal  interest  dis- 
tinguishable from  other  legal  interests,  whereas  the  interest  is  really  of 
the  nature  of  easement  or  contract.  Thus  even  in  the  Year  Books  a 
license  was  distinguished  from  a  lease  on  the  ground  that  the  lease  gave 
exclusive  possession  to  the  lessee  while  such  possession  was  not  given 
by  a  license  to  a  licensee,'*  and  this  distinction  is  still  asserted.'^  If 
by  license  is  here  meant  only  the  "mere"  privilege  obviously  there  is 
much  more  vital  distinction,  namely,  its  destructibility.  What  is  really 
meant  is  clearly  a  license  for  a  definite  period  of  time  for  a  considera- 
tion given,  I.  c,  the  present  class  of  cases,  and  the  distinction  is  just  as 
applicable  to  the  case  of  lease  and  easement.  It  seems  incontrovertible 
that  a  case  of  this  class,  when  dealing  with  an  enforceable  contract  for 
a  privilege  or  a  series  of  privileges  concerning  land  with  some  degree 
of  duration  of  time,  is  really  a  case  of  a  contract  for  an  easement  to  be 
protected  as  such.^*^  And  when  land  is  not  so  directly  involved  there  is 
still  a  contract  creating  an  indestructible  legal  interest  in  the  promisee. 

In  this  connection  special  attention  may  be  paid  to  a  brief  opinion 
by  Mr.  Justice  Holmes,  speaking  for  the  United  States  Supreme  Court 
in  Marrone  v.  Washington  Jockey  Cluh,^'^  an  action  for  damages  for 
trespass  to  the  person,  where  in  his  inimitable  epigrammatic  style  the 
great  jurist  states  concisely  and  attempts  to  uphold  the  whole  traditional 
theory  applied  to  these  cases.    He  says : 

"As  no  more  force  was  used  than  was  necessary  to  prevent  the 
plaintiff  from  entering  the  race  track,  the  argument  hardly  went  beyond 

"As  in  Gibson  v.  Kcphart  (Md.  1815)  3  H.  &  J.  439;  McGiuness  v.  Kennedy 
(1869)  29  U.  C.  Q.  B.  93;  Walter  v.  Dexter  (1874)  34  U.  C.  Q.  B.  426.  See  cases 
cited  in  38  Cyc.  1063;  and  supra,  footnote  31. 

''  (1471)  Y.  B.  10  Edw.  IV,  f.  4,  pi.  7;  (1461)  Y.  B.  39  Hen.  VI,  f.  7,  pi.  12. 
See  also  ]\ronk  v.  Butler  (1620)  Cro.  Jac.  574. 

'»25  Cyc.  640,  641,  citing  cases.  Shaw  v.  Caldzuell  (1911)  16  Cal.  App.  1,  115  Pa. 
941;  Joplin  Supply  Co.  v.  West  (1910)  149  Mo.  App.  78,  130  S.  W.  156. 

*"  Mr.  Tiffany  has  suggested  acutely  that  many  of  the  cases  of  "licenses  coupled 
with  an  interest"  are  really  cases  of  easements,  rights  of  way  by  necessity  to 
endure  so  long  as  the  necessity  exists.  2  Tiffany,  op.  cit.  1216.  Mr.  Miles  objects, 
in  criticism  of  the  Hurst  case,  (1915)  31  Law  Quart.  Rev.  217,  that  an  easement 
in  gross  cannot  exist  in  England,  but  as  Mr.  Tiffany  shows,  essentially  the  same 
legal  interest,  whatever  it  may  be  called,  does  exist  in  England.  2  Tiffany,  op.  cit. 
1223,  1224.  Cf.  1  Wilhston,  Contracts  (1920)  §  493;  (1920)  20  Columbia  Law 
Rev.  226;  Liessmann.  Licenses — Contracts  for  Easements  (1915)  9.  Illinois  Law 
Rev.  281,  284;  New  York  v.  A^.  Y.  &  Co.  (N.  Y.  1921)  131  N.  E.  554. 

^^  Supra,  footnote  71,  p.  6Z6. 


LICENSES  LX  REAL  PROPERTY  LAW  773 

an  attempt  to  overthrow  the  rule  commonly  accepted  in  this  country  from 
the  English  cases,  and  adopted  below,  that  such  tickets  do  not  create  a 
right  in  rem.^^  We  see  no  reason  for  declining  to  follow  the  commonly 
accepted  rule.  The  fact  that  the  purchase  of  the  ticket  made  a  contract 
is  not  enough,  A  contract  binds  the  person  of  the  maker  but  does  not 
create  an  interest  in  the  property  that  it  may  concern,  unless  it  also 
operates  as  a  conveyance.  The  ticket  was  not  a  conveyance  of  an  in- 
terest in  the  race  track,  not  only  because  it  was  not  under  seal  but  because 
by  common  understanding  it  did  not  purport  to  have  that  effect.  There 
would  be  obvious  inconveniences  if  it  were  construed  otherwise.  But 
if  it  did  not  create  such  an  interest,  that  is  to  say,  a  right  in  rem  valid 
against  the  landowner  and  third  persons,  the  holder  had  no  right  to 
enforce  specific  performance  by  self-help.  His  only  right  was  to  sue 
upon  the  contract  for  the  breach.  It  is  true  that  if  the  contract  were 
incidental  to  a  right  to  property  either  in  the  land  or  in  goods  upon  the 
land,  there  might  be  an  irrevocable  right  of  entry,  but  when  the  contract 
stands  by  itself  it  must  be  either  a  conveyance  or  a  license  subject  to 
be  revoked." 

Justice  Holmes  is  here  apparently  attempting  to  explain  the  anomaly 
that'ja  purchaser  of  a  ticket  to  a  spectacle  has  an  actionable  contract  but 
may  not  have  the  thing  he  actually  bargained  for,  namely  the  privilege 
of  seeing  the  spectacle ;  that  he  is  both  a  person  wronged  and  a  trespasser, 
on  the  ground  of  the  remedies  available  for  the  breach  of  the  contract. 
His  conclusion  that  the  ticket  creates  no  rights  in  rcm,^^  his  attempt  to 
distinguish  the  very  similar  cases  of  privileges  of  entry  to  retake  chattels 
(discussed  under  class  3  above),  and  finally  his  statement  that  the  holder 
has  no  right  to  enforce  specific  performance  by  self  help,  all  seem  to 
point  to  the  rule  sometimes  stated  that  specific  performance  can  be  had 
only  of  contracts  concerning  interests  in  specific  things  and  more  par- 
ticularly in  land.^'*  The  formulation  of  such  a  rule  is  a  matter  of  rome 
delicacy  especially  in  view  of  the  present  tendency  to  enforce  so-called 
"personal"  contracts  and  it  is  doubtful  if  it  is  truly  anything  more  than 
a  statement,  not  too  carefully  worded,  of  the  general  rule  that  to  justify 
granting  this  remedy  the  remedy  at  law  must  be  inadequate  and  that  in 
the  case  of  contracts  concerning  land,  damages  are  inadequate  and  this 
remedy  is  therefore  always  available.^^  But  if  the  rule  be  admitted  even 
as  broadly  as  Justice  Holmes  apparently  views  it,  this  remedy  is  given 
to  compel  performance  by  another  of  his  duty.    Here,  however,  we  have 

^  Citing  Wood  v.  Lcadbittcr  and  similar  cases. 

"  Since  this  is  an  action  against  the  other  party  to  the  contract,  rights  iu  rem 
are  not  involved;  but  as  he  has  e'sewhere  shown  this  is  for  him  a  test  whether  a 
"property"  interest  is  involved.  Muhlkcr  v.  Harlem  R.  R.  Co.  (1905)  197  U.  S. 
544,  575,  25  Sup.  Ct.  522.  Should  not  his  conclusion  here  rather  be  that  as  there  is 
no  interest  i;i  rem  the  Statute  of  Frauds  does  not  render  the  contract  unenforcible? 

"See  3  Pomeroy,  Equity  Jurisprudence  (4th  ed.  1918)  §  1234;  and  Connecticut 
Co.  V.  N.  Y.  &  Ry.  (1919)  94  Conn.  13,  33,  107  Atl.  646  (crit.  [1920]  33  Harvard 
Law  Rev.  456). 

**  Thus  specific  performance  has  been  granted  of  an  agreement  for  the  "ex- 
clusive right  of  sporting  over,  and  killing  the  game  upon"  certain  specified  lands. 
See  Frogley  v.  Earl  of  Lovelace  and  other  cases  cited  supra,  footnote  74.  Cf. 
infra,  footnote  103. 
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not  so  much  an  attempt  to  compel  the  theatre  owner  to  perform  his 
duty,  as  an  attempt  to  do  what  one  has  bargained  to  be  permitted  to  do, 
namely,  witness  the  spectacle,  and  the  suit  is  brought  because  of  inter- 
ference with  that  attempted  act.  Waiving  discussion  of  the  interesting 
question  how  far  an  exercise  of  one's  privileges  which  may  incidentally 
induce  another  to  fulfill  his  duties,  may  properly  be  called  specific  per- 
formance,'*''' it  seems  decidedly  far-fetched  to  deny  one  the  exercise  of  his 
purchased  privileges  on  the  basis  of  a  narrow  and  doubtful  restriction 
upon  the  granting  of  remedies  by  courts  of  equity. 

It  is  submitted  that  Justice  Holmes'  suggested  restriction  upon  one's 
exercise  of  his  privileges  is  sustained  neither  on  principle  nor  on  authority, 
and  that  in  general  one  may  exercise  his  privileges — such  as  are  not  de- 
pendent upon  the  existence  of  some  other  relation  ^'* — notwithstanding 
another's  lack  of  consent  or  breach  of  contract.  The  only  restriction 
.suggested  in  contract  law  is  the  so-called  "duty  to  mitigate  damages" 
which  is  not  really  a  duty  but  simply  a  "no  right"  to  collect  such  dam- 
ages as  might  have  been  prevented.***  And  the  only  suggested  restriction 
of  policy  generally  is  the  somewhat  indefinite  one  that  a  person  must 
cease  to  assert  his  "rights"  except  through  the  courts  when  otherwise 
he  will  create  too  much  of  a  disturbance.  The  exact  limits  of  such  a 
principle,  except  as  stated  in  statutes  of  forcible  entry  and  detainer,  are 
indefinite  and  its  existence  even  is  seriously  questioned.**^  But  at  any 
rate,  since  it  aids  a  person  in  default,  it  should  in  no  case  be  extended 
further  than  the  interests  of  the  public  require.  It  seems  in  any  event 
subject  to  these  limitations:  it  does  not  prevent  the  peaceable  exercise  of 
a  privilege  of  this  character,  it  does  not  give  rise  to  an  action  of 
trespass  qu,  cl.  jr.,  but  only  to  an  action  for  assault  and  battery  or  per- 
haps criminal  proceedings  (thus  showing  that  the  force  used  and  not  the 
exercise  of  the  privilege  is  the  gist  of  the  action),  and  it  therefore  applies 
only  to  an  active  use  of  force  and  not  to  the  mere  passive  exercise  of 
such  privilege.'*"     Hence,   while   it  possibly  may  operate  to   make  one 

•*In  (1915)  31  Law  Quart.  Rev.  222n,  it  is  urged  that  prima  facie  a  contract 
merely  imposes  duties  on  the  promisor,  which  the  promisee  may  enforce  by  damages 
or  specific  performance  or  injunction,  but  does  not  directly  give  other  "rights"  to  the 
latter,  citing  sales  of  goods  as  an  exception.  But  many  if  not  most  contracts  give 
the  promisee  privileges  as  well  as  rights. 

"If  a  privilege  is  incidental  to  some  other  relation  directly  contracted  for,  as 
a  privilege  of  entry  to  deliver  goods  ordered  which  is  incident  to  perfecting  a 
right  to  the  sale  price,  it  may  well  cease  when,  in  place  of  the  relation  contracted 
for,  is  substituted  another,  such  as  a  right  of  action  for  damages.  The  situation 
is  otherwise  when  the  privilege  is  the  chief  relation  contracted  for. 

'^See  Anson,  Contracts  (Corbin's  ed.  1919)  §  386,  that  one  is  privileged  not  to 
mitigate  damages  if  he  chooses  thus  to  lessen  the  amount  of  his  recovery;  and 
(1920)  30  Yale  Law  Journ.  100. 

'"Hcmnunqs  V.  Stoke  Poges  Golf  Club  [1920]  1  K.  B.  720;  Blades  v.  Hlcigs 
(1861)  10  C.  B.  (n.  s.)  713;  Sterling  v.  Warden,  supra,  footnote  57;  Salmond, 
Torts  (5th  ed.  1920)  §§  47.  48;  Right  of  a  Landlord  to  Regain  Possession  by  Force 
(1870)  4  American  Law  Rev.  429  (query,  if  by  Holmes?)  ;  (1912)  28  Law  Quart. 
Rev.  262.  See  also  the  cases  of  conditional  sale  agreements,  infra,  footnote  91, 
and  the  cases  of  license  coupled  with  an  interest  previously  discussed. 

'"Churchill  v.  Hulbert  (1872)   110  Mass.  42;  Willoughby  v.  Rai'road  Co.  (1890) 
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liable  for  the  damage  he  causes  another  in  forcing  his  way  onto  such 
other's  premises,  it  does  not  operate  to  require  a  person  properly  and 
peaceably  on  such  premises  to  go  off  on  pain  of  being  thrown  off.  It  is 
therefore  held  that  one  who  continues  to  exercise  his  privilege  of  staying 
on  another's  premises  is  not  rendered  a  trespasser  by  the  other's  breach 

01  contract.^i  Even  though  Marrone  may  not  have  obtained  a  conveyance 
if  the  race  track  there  is  no  reason  why  his  exercise  of  his  contract 
rivilege  should  subject  him  to  forcible  ejection.''*-     His  contract,  if  not 

within  the  Statute  of  Frauds,  should  be  treated  as  valid  and  enforceable 
hroughout.  The  decision  in  the  Hurst  case  is  therefore  to  be  com- 
nended  for  its  treatment  of  the  contract  as  one  entire  matter  not  to  be 
livided  up  into  "contract"  and  "license.""* 

Coming,  then,  to  the  essential  question,  is  a  contract  to  see  a  spectacle 

within  the  Statute  of  Frauds?     The  Hurst  case  by  its  reliance  on  the 

22  S.  C.  410,  11  S.  E.  339;  Sampson  \.  Henry  (Mass.  1832)  13  Pick.  36;  cases 
collected  in  5  Corp.  Jur.  631-634,  645-697;  3  L.  K.  A.  (n.  s.)  251n;  and  see  remarks 
of  Holmes,  /..  in  Commonweali4i  v.  Donahue  (1889)   148  Mass.  529,  20  N.  E.  171, 

2  L.  R.  A.  623n. 

"  In  Butter  v.  M.  S.  &  Ry.,  supra,  footnote  74,  a  passenger  on  a  railroad  who 
had  paid  his  fare  was  held  not  a  trespasser  after  the  conductor  ordered  him  off. 
This  case  is  criticised  in  (1915)  31  Law  Quart.  Rev.  222,  and  in  (1889)  5  Law 
Quart.  Rev.  99,  but  it  would  seem  that  the  only  criticism  is  that  one  must  comply 
with  all  reasonable  regulations,  such  as  showing  a  ticket  or  else  be  subiect  to 
ejection.  That  when  once  accepted  a  passenger  cannot  be  ejected  unless  guilty  of 
some  misconduct,  see  cases  collected  in  10  Corp.  Jur.  §§  1165,  1199.  That  a 
privilege  of  entry  exists  notwithstanding  breach  of  contract  by  the  other,  see 
Bozcman  v.  A\crs  (1889)  2  Idaho  465,  21  Pac.  405;  Pursell  v.  Stover  (1885)  110 
Pa.  St.  43,  20  Atl.  310;  Merriam  v.  City  of  Meriden  (1875)  43  Conn.  173;  Til'slson 
V.  Preston  (N.  Y.  1810)  7  Johns.  285  (semble)  ;  a' so  cases  supra,  footnotes  89,  90. 
So  also  of  a  privilege  of  entry  expressly  given,  as  in  a  conditional  bill  of  sale  to 
recover  the  goods  sold  on  the  vendee's  default.  Ramey  v.  Kimball  Co.  (1900)  22 
Ky.  L.  R.  597,  58  S.  W.  471;  Eckler  v.  Wake  (1913)  87  Conn.  708,  88  Atl.  369; 
Lambert  v.  Robinson  (1894)  162  Mass.  34,  37  N.  E.  753;  IValsh  v.  Tavlor  (1873)  39 
Md.  592;  Wa'ker  Furniture  Co.  v.  Dyson  (1908)  32  App.  D.  C.  90,  19  L.  R.  A. 
(x.  s.)  606n.  And  see  also  the  following  theatre  cases:  Cremore  v.  Huber 
(1897)  18  App.  Div.  231.  45  N.  Y.  Supp.  947;  Magoz'erinq  v.  Staples  (N.  Y. 
1873)  7  Uns.  145;  Smith  v.  Leo  (1895)  92  Hun.  242,  36  N.  V.  Supp.  949;  IValsh 
V.  Hyde  &  Behman  Atmisement  Co.  (1906)  113  App.  Div.  42,  98  N.  Y.  Supp.  960; 
MacGozi-an  v.  Duff  (N.  Y.  1887)  14  Daly  315  (semble)  ;  Keplev  v.  Park  Circuit  & 
Reali\^  Co.  (Mo.  App.  1918)  200  S.  W.  750  (semble)  ;  Weber-Stair  Co.  v.  Fisher 
(Kv.  "Anp.  1909)  119  S.  W.  195;  cf.  Powell  v.  IVeber-Stair  Co.  (Kv.  App.  1910)  125 
S.  \V.  255. 

"  Marrone  claimed  damages  for  two  trespasses  to  his  person,  one  while  being 
elected  on  one  d?y  and  one  while  being  prevented  from  entering  on  another.  In 
either  case  it  would  seem  that  the  defendant  should  be  liab'e,  though  possibly  under 
the  rule  above  stated  Marrone  too  might  be  liable  for  a  battery  committed  in 
forcing  h's  way  in. 

""But  if  the  contract  grants  a  license  to  the  defendants  to  enter  upon  the  land, 
how  can  the  license  be  revoked  and  the  contract  still  remain  in  iuV  force?  The 
license  is  a  part  of  the  contract."  Merriam  v.  City  of  Meridert.  supra,  footnote  91. 
p.  182.  "A  man  may  contract  to  give  a  licence  for  a  period  of  years.  He  is  under 
a  Iceal  obl-'cration  to  continue  it  for  the  period.  It  is  not  accurate  to  say  he  mav 
revoke  the  licence.  He  may  break  his  contract,  with  such  results  as  follow  a  breach 
of  contract.  He  is  answerable  in  damages  once  for  all ;  iust  as  in  any  other  con- 
tract, say  a  contract  of  service  for  a  definite  period.  The  legal  war  of  puttine 
it,  is.  rot  that  he  has  revoked  the  licence,  but  tha<^  he  has  broken  the  contract." 
Dodd,  /..  in  Allen  &  Sons  v.  Kinp.  supra,  footnote  72.  p.  229.  That  in  appK-ing  the 
Statute  of  Frauds  the  contract  must  be  treated  as  entire,  see  Browne,  op.  cit. 
§  140flF..  c'ting  cases. 
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union  of  law  and  equity  would  suggest  that  the  answer  should  be  in  the 
affirmative,  and  that  the  way  out  is  through  part  performance.  But 
since  mere  payment  of  money  is  not  part  performance,^^  the  ticket- 
holder  would  have  no  remedy  until  he  had  taken  his  seat.''^  Another 
answer  might  be  that  the  ticket  is  a  sufficient  writing  to  satisfy  the 
statute.  It  certainly  states  all  of  the  contract  except  such  as  is  implied."*' 
But  it  is  suggested  that  the  true  answer  is  that  this  is  not  an  interest  to  be 
considered  within  the  purview  of  the  Statute.  The  matter  of  determining 
what  is  an  interest  in  land  is  after  all  a  matter  of  drawing  an  arbitrary 
line,  for  the  question,  like  most  in  law,  is  one  of  degree.  Since  we  have 
not  perfected  the  art  of  flying  to  such  an  extent  as  to  popularize  it,  most 
of  us  do  our  acts,  perform  our  contracts,  on  the  ground.  But  surely  it 
would  be  an  absurd  stretch  of  legislative  intent  to  hold  that  a  contract 
must  be  in  writing  simply  because  it  is  physically  to  be  performed  upon 
the  realty  of  one  of  the  parties  to  it.  For  example,  a  contract  of  personal 
service  to  be  performed  in  the  employer's  factory  is  to  be  done  on  certain 
real  estate  and  yet  is  not  within  the  section  of  the  Statute  dealing  with  in- 
terests in  land.""  And  for  the  same  reason  it  is  not  a  conveyance  of  an  in- 
terest in  land  requiring  a  deed.  Our  test  of  such  an  interest  cannot  be 
absolute  and  unvaiying  and  perhaps  after  all  the  best  one  we  have  is  Jus- 
tice Holmes'  "common  understanding."  Surely  any  test  would  rely  largely 
upon  what  the  parties  themselves  considered  that  they  were  doing,  and 
both  theatre  proprietor  and  theatre  patron  would  be  surprised  to  learn  that 
the  purchase  of  a  ticket  "to  see  a  show"  was  a  sale  of  land."^ 

"^Maddison  v.  Alderson  (1883)  L.  R.  8  App.  Cas.  467.  See  (1921)  34  Harvard 
Law  Rev.  79. 

•»C/.  Marrone  v.  Washington  Jockey  Club  (1910)  35  App.  D.  C.  82,  89; 
Burton  v.  Scherpf  (Mass.  1861)  1  Allen  133,  suggesting  a  distinction  turning  on  the 
point  whether  or  not  the  patron  had  taken  his  seat.  For  protection  as  a  result  of 
civil  rights  statutes,  see  Greeneberg  v.  Western  Turf  Ass'n  (1903)  140  Cal.  357, 
73  Pac.  1050;  Crcmorc  v.  Huber,  supra,  footnote  91;  Aaron  v.  Ward  (1911)  203 
N,  Y.  351,  96  N.  E.  736. 

"That  in  the  case  of  a  sale  of  a  railroad  ticket,  the  ticket  is  itself  the  contract, 
see  (1896)  9  Harvard  Law  Rev.  353.  Accord,  as  a  theatre  ticket.  Interstate 
Amusement  Co.  v.  Martin  (1913)  8  Ala.  App.  481,  62  So.  404;  contra,  Collister 
v.  Hayman  (1905)  183  N.  Y.  250,  76  N.  E.  20,  1  L.  R.  A.  (n.  s.)  1188n. 

"Thus  it  wouM  seem  undesirable  to  have  to  make  distinctions  between  a  theatre 
seat  and  a  seat  in  a  train;  or,  to  take  a  clearer  case,  since  there  is  a  conflict  whether 
rolling  stock  is  realty  or  personalty,  a  seat  in  a  passenger  aeroplane.  See  White  v. 
Maynard  (1872)  111  Mass.  250  (a  contract  for  board  and  specified  rooms  as 
lodgings ;  held,  not  within  the  Statute  of  Frauds)  ;  so  also  of  a  contract  for  the 
use  of  a  hall  on  certain  afternoons.  Johnson  v.  Wilkinson  (1885)  139  Mass.  3, 
29  N.  E.  62.  See  similar  cases  collected  in  1  Williston,  Contracts  (1920)  §  493, 
under  the  heading  "Contracts  relating  to  land  but  not  for  its  sale  are  not  within 
the  statute." 

•*  1  Williston,  supra,  footnote  97 ;  Tayler  v.  Waters,  supra,  footnote  68,  accord. 
Is  the  interest  to  be  considered,  as  suggested  above  regarding  the  mere  privilege, 
as  one  in  land,  although  too  slight  to  be  covered  by  the  Statute,  or  as  no  interest 
in  land?  Taking  the  latter  view  the  court  in  Warr  v.  London  County  Council, 
supra,  footnote  37,  refused  damages  in  eminent  domain  proceedings  to  the  plaintiff 
who  lost  a  valuable  exclusive  privilege  for  a  refreshment  stand  on  the  con- 
demnation of  a  theatre  building,  and  in  Allen  v.  King  [1916]  2  A.  C.  54,  affirming 
the  decision  cited,  supra,  footnotes  72,  93,  allowed  recovery  against  the  promisor  m 
an  exclusive  contract  for  advertising  space  on  the  ground  that  there  was  not  cause 
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Considering  the  contract  as  enforceable  we  then  come  to  the  question 
of  the  proper  remedies  for  its  breach.  Here  we  might  find  considerations 
of  policy  applying  to  limit  the  remedy,  and  while  Wood  v.  Lcadbitter  was 
decided  simply  as  a  matter  of  logical  deduction  from  what  was  conceived 
to  be  the  nature  of  licenses,  yet  later  decisions  of  which  Justice  Holmes' 
opinion  above  quoted  is  one,  have  attempted  to  suggest  that  there  are 
reasons  of  policy  or  convenience  for  limiting  the  remedy  simply  to  a 
recovery  of  the  money  paid  and  expenses  incurred.  We  may  well  ask, 
therefore,  whether  it  is  socially  desirable  that  theatre  owners  should 
have  particular  privileges — here  privileges  of  ejection — in  respect  to  their 
contracts,  and  that  theatre  patrons  should  be  correspondingly  limited  in 
their  legal  interests  acquired  by  their  contracts.  Ordinarily  if  one  makes 
a  contract  all  the  forces  of  society  are  organized  to  repair  a  breach  thereof 
so  far  as  it  is  practically  possible  to  do  so.  In  this  case  is  there  good 
reason  for  declining  to  go  so  far?  Now  the  theatre  owner  can  hardly 
furnish  such  a  reason.  He  has  received  money  to  let  the  patron  see  a 
spectacle  and  now  claims  that  he  is  entitled  to  prevent  that  for  which  he 
has  received  the  money,  although  he  has  full  contracting  powers,  and 
could  have  framed  his  contract  differently  if  he  chose  and  could  then 
have  found  people  willing  to  deal  with  him.^^  The  reason  must  be 
found,  if  at  all,  in  the  interest  of  third  persons.  And  it  may  be  claimed 
that  any  other  rule  would  lead  to  brawls  since  the  patron  would  claim 
he  was  entitled  to  stay,  and  free  fighting  in  a  crowded  theatre  is  un- 
desirable. But  it  does  not  seem  sound  to  give  a  person  a  privilege  merely 
because  he  will  create  a  disturbance  if  it  is  not  given  him,  and  it  is  doubt- 
ful if  this  will  achieve  the  object  of  providing  a  quieter  theatre.  Which 
is  likely  to  cause  the  greater  tumult — unlimited  privileges  of  ejection  in 
the  owner  to  be  exercised  or  attempted  against  the  peaceful  and  the 
riotous  alike,  or  privileges  limited  to  occasions  of  legal  justification  such 
as  improper  conduct  or  non-payment  by  the  patron?  It  is  submitted  that 
theatre  ow'ners  are  not  sufficiently  impartial  to  be  made  judges  in  their 
own  cases  and  that  the  principle  of  privilege  of  ejection  only  for  good 
reasons  is  more  likely  to  accord  with  the  average  man's  ideas  of  justice 
and  hence  be  a  rule  enforceable  with  less  friction.^^^     Certainly  the  at- 

of  action  against  a  third  person  purchasing  the  land.  The  harsh  eflFects  of  such  a 
rule  can  be  somewhat  mitigated  by  the  application  of  the  doctrine  in  Lumley  v.  Gye 
(1853)  2  E.  &  B.  216,  giving  a  right  of  action  against  third  persons  interfering  with 
contract  relations.  See  Salmond,  op.  cit.  278,  with  note.  Cases  on  contracts  for 
advertising  space  are  collected  in  10  A.  L.  R.  1108,  where  it  is  pointed  out  that  in 
this  country  a  contract  of  this  kind  is  generally  he'd  "to  create  a  real  property 
right  in  the  nature  of  an  easement." 

"*  Lord  Phillimore,  dissenting  in  the  Hurst  case,  suggested  that  as  a  conse- 
quence of  that  decision  theatre  owners  ought  to  protect  themselves  by  reserving  the 
privilege  of  ejection.  Each  ticket  to  Yale  athletic  events  provides  that  it  "is  a  per- 
sonal license  revocable  at  the  option  of"  the  Yale  University  Athletic  Association. 
See  Collisfcr  v.  Hayman,  supra,  footnote  96. 

^"  Other  arguments  of  policy  for  the  rule  have  been  suggested.  Thus  Mr.  Miles 
in  criticising  the  Hurst  case  in  (1915)  31  Law  Quart.  Rev.  218,  suggests  that  the 
ticket  holder  may  have  other  remedies,  as  for  interference  with  a  contract  under 
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tempts  of  the  courts  to  evade  the  rule  in  Wood  v.  Lcadbitter  and  the 
series  of  English  cases  which  have  whittled  away  its  doctrine  and  finally 
overthrown  it,  show  that  it  is  realized  that  something  is  wrong  with  that 
doctrine.^^i 

Hence  it  would  seem  that  in  this  case,  as  in  any  other,  all  the  remedies 
which  the  law  can  afford  should  be  open  to  the  injured  person.  His 
damage  for  breach  of  contract  should  not  be  limited  to  the  money  paid 
out,  but  should  include  all  the  damages  he  has  suffered,  including  damages 
for  the  humiliation  of  the  expulsion.^^^  As  to  specific  performance,  the 
question  may  be  more  or  less  academic,  since  ordinarily,  owing  to  the  slow 
moving  course  of  justice,  it  will  not  be  practically  helpful  to  enable 
one  for  instance  to  see  a  spectacle  shortly  to  be  held.  Yet  where  time 
will  permit  the  practical  difficulties  to  be  overcome,  there  would  seem 
to  be  no  reason  why  it  should  not  be  had.  Surely  the  remedy  at  law  is 
inadequate  and  the  machinery  of  equity,  able  to  give  the  remedy.  Here 
enforcement  by  injunction  is  peculiarly  appropriate.^^*^  So  a  tort  action, 
as  in  the  Hurst  case,  would  seem  to  be  a  proper  means  of  recovering 
damages,  where  plaintiff  in  the  exercise  of  a  lawful  privilege  (even 
though  given  by  contract)   is  attacked  by  defendant;  and  he  should  be 

Lumlcy  V.  Gye,  or  for  slander  because  of  the  innuendo  involved  in  the  expulsion 
{sic)  ;  and  tlien  says  that  the  argument  of  pohcy  made  for  the  Hurst  case — making  a 
man  carry  out  his  engagements,  etc. — may  cut  the  other  way,  for  if  a  theatre 
owner  observes  someone  in  his  theatre  who  has  made  disturbances,  he  ought  to 
be  able  to  put  such  person  out  before  there  is  an  overt  act  of  disturbance.  This 
seems  a  very  weak  argument  when  it  is  borne  in  mind  that  except  so  far  as  civil 
rights  statutes  operate,  the  theatre  owner  may  refuse  to  sell  a  ticket  to  anyone  he 
pleases.  Woollcott  v.  Shiibcrt  (1916)  2l7  N.  Y.  212,  111  N.  E.  829;  Pcarce  v. 
Spa'ding  (1882)  12  Mo.  App.  141;  Said  v.  Butt  [1920]  3  K.  B.  497  (holding  that 
where  an  undesirab'e  person  had  obtained  a  ticket  through  another  he  could  be 
ejected),  with  notes  thereon  in  (1921)  19  Michigan  Law  Rev.  560,  and  in  (1921) 
69  Univ.  of  Pennsylvania  Law  Rev.  283.  Pollock,  op.  cit.  385,  suggests  the  undesir- 
ability  of  ruling  that  a  patron  may  hold  his  seat  if  the  performance  ends  premature- 
ly or  is  not  given.  But  here  the  privilege  is  only  incidentally  the  use  of  the  seat  and 
is  primarily  the  seeing  of  the  spectacle,  and  if  for  any  legally  justifiable  reason  the 
latter  privilege  cannot  be  exercised,  the  former  cannot  also. 

"'  The  unfairness  of  the  doctrine  is  admitted  by  Professor  Aigler  who  is 
troubled  by  the  lack  of  any  interest  in  land.  (1915)  13  Michigan  Law  Rev.  401, 
403.    For  evasion  of  the  doctrine,  see  cases  cited,  supra,  footnote  71. 

'"* Cases  where  such  damages  were  held  allowable  arc:  Aaron  v.  Ward,  supra, 
footnote  95;  O'Meallie  v.  Moreau  (1906)  116  La.  1019,  41  So  243;  Davis  v.  Taconia 
Ry.  &  Power  Co.  (1904)  35  Wash.  203,  77  Pac.  209.  The  rule  limiting  damages  is 
stated  in  Buenzle  v.  Newport  Amusement  Ass'n  and  other  cases  cited,  supra,  foot- 
notes 71,  72.  See  also  (1917)  1  Minnesota  Law  Rev.  96.  Cases  are  collected  in 
14  L.  R.  A.  (n.  s.)  1242,  38  ibid,  204,  and  L.  R.  A.  1915B  1119. 

^"See  suggestions  to  this  eflfect  in  (1915)  13  Michigan  Law  Rev.  401,  and  in 
(1915)  31  Law  Quart.  Rev.  9.  Cf.  cases,  supra,  footnote  74.  In  Joel  v.  International 
Circus  &■  Christmas  Fair  (1920)  Weekly  Notes  365,  383,  124  L.  T.  Rep.  459,  the 
pla'ntiflf  obtained  specific  performance  by  injunction  of  a  written  contract  for 
exhibition  space  at  a  fair  on  the  ground  that  it  was  a  lease.  In  the  lower  court, 
Eve,  /.,  said  that  if  it  were  only  a  license  there  was  nothing  in  the  Hurst  case 
to  justify  specific  performance,  although  in  certain  circumstances  the  court  would 
interfere  to  prevent  a  threatened  revocation.  In  the  Court  of  Appeal,  Lord  Stern- 
dale  declined  to  discuss  this  point,  but  Warrington,  L.  J.,  thought  the  injunction 
should  issue  even  though  there  was  only  a  license  since  because  of  the  payment 
"it  was  irrevocable  in  equity."     Scrutton,  L.  J.,  concurred  generally. 
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entitled   to  such   damages  as  any  person   unlawfully   attacked   may   re- 
cover. ^^^ 

This  class  of  cases  therefore  simply  raises  the  question  whether  there 
is  an  enforceable  contract  that  the  privilege  shall  continue,  and  if  there 
is,  such  contract  should,  like  any  other  contract,  be  subject  to  the  pro- 
tection of  the  law.  So  in  spite  of  the  high  damages  awarded  by  the 
jury  in  the  Hurst  case,  the  treatment  there  of  the  contract  as  a  legal 
interest  deserving  of  real  and  complete  protection  by  the  courts  seems 
commendable.  ^  ^^ 

License  and  Later  Change  of  Position  by  the  Licensee  Giving  an 
Immunity  from  Revocation 

In  Rcrick  v.  Kern,'^''^^  a  leading  case  representing  one  view  point, 
Rerick  orally  gave  Kern  permission  to  divert  the  course  of  a  stream 
flowing  through  the  land  of  both.  Kern  made  the  diversion,  and  built 
a  "very  good  mill,  which  did  a  great  deal  of  business"  on  the  banks  of 
the  stream.  It  was  held  that  thereafter  Rerick  could  not  lawfully  restore 
the  stream  to  its  former  course.  In  other  words,  Rerick's  recompense 
for  his  loss  of  a  valuable  property  would  be  his  pleasure  at  observing 
Kern's  "great  deal"  of  business  resulting  from  his  kindness. 

Here  again  we  should  observe  that  the  term  "executed  license"  or 
irrevocable  license  is  a  misnomer.  What  we  are  dealing  with  is  an  ease- 
ment, for  that  is  what  the  licensee  gets  under  the  rule  in  Rerick  v.  Kern. 
And  hence  a  recent  case  which  followed  that  was  quite  correct  in  granting 
a  decree  qiueting  title  to  an  easement  in  the  licensee  and  in  addition 
decreeing  an  in j unction. ^^^ 

Such  an  interest  is  undoubtedly  of  the  kind  which  the  Statute 
of  Frauds  was  designed  to  reach.  But  the  present  doctrine  is  one  of 
estoppel  or  fraud — the  licensor  is  thought  to  have  misled  the  licensee  by 
his  permission — and  after  the  licensee  has  changed  his  position  relying 
thereon,  the  licensor's  mouth  is  closed.  It  is  well  settled  that  one  may 
lose  even  an  interest  in  land  by  thus  opening  his  mouth  at  the  wrong 
time — another  example  of  the  fact  that  the  Statute  of  Frauds  is  designed 

'"  (1917)  26  Yale  Law  Journ.  395.  In  Homey  v.  Nixon,  supra,  footnote  71, 
it  is  claimed  that  this  rule  should  applj'  only  to  common  carriers  who  owe  special 
duties  to  the  public.  But  it  seems  that  the  manner  of  origin  of  the  duty  should 
be  immaterial. 

""The  Hurst  case  is  followed  in  Barnsivell  v.  National  Aniusctnent  Co.,  Ltd. 
(1915)  21  Brit.  Col.  435  (McPhillips,  /.  A.,  dissenting),  and  is  cited  with  approval 
in  Alien  v.  King,  supra,  footnote  98,  and  in  Said  v.  Butt,  supra,  footnote  100.  In 
New  York  the  earlier  cases  seem  to  have  stated  the  same  rule.  Cases  cited,  supra, 
footnote  91.  The  theatre  critic  and  ticket  speculator  cases,  however,  by  way  of 
dictum,  state  that  the  ticket  is  onlv  a  revocable  license.  CoUister  v.  Haxman  supra 
footnote  96;  People  v.  Flynn  (1907)  189  N.  Y.  180,  82  N.  E.  169;  'Woollcott  \. 
Shubert.  supra,  footnote  100.  But  under  Aaron  v.  IVard,  supra,  footnote  95  sub- 
stantia' damages  are  recoverable,  and  the  New  York  rule  would  seem  to  be  more 
liberal  tban  that  generallv  in  vosfue  in  this  countrv. 

'°'  (Pa.  1826)   14  S.  &  R.  267. 

^'"  Chatnber'in  v.  Myers  (1918)  68  Ind.  App.  342,  120  X.  E.  600,  with  recent  case 
note  in    (1919)    28  Yale  Law  Journ.   606. 
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to  prevent,  not  to  protect,  fraud.  ^*^*  Hence  the  Statute  should  here  have 
the  effect  only  of  making  us  cautious.  We  should  realize  that  we  are 
in  effect  recognizing  the  creation  of  an  easement  even  if  by  estoppel. ^^^'^ 

We  may  lay  out  of  consideration  the  cases  of  definite  contracts  with 
consideration  given.*  ^*^  In  those  cases  after  the  promisee  has  acted  in 
reliance  on  the  promise,  we  have  only  an  ordinary  case  of  part  per- 
formance of  a  contract  for  an  interest  in  land,  thus  "taken  out"  of  the 
Statute.* '1  But  even  here  it  is  necessary  that  the  contract  should  be 
definite,  which  would  mean  that  the  duration  of  tlie  privilege  must  be 
made  clear,**-  a  requirement  which  is  suggestive  as  to  our  present 
problem. 

Now  the  situation  disclosed  in  Rerick  v.  Kern  has  caused  a  vast 
difference  of  opinion  in  the  cases.  It  is  thought,  however,  that  no  court 
would  object  to  the  law  as  above  stated.  If  there  is  definite  and  intentional 
fraud  and  misleading,  the  licensor  should  suffer  therefor.  But  a  very 
real  question  is  whether  there  has  been  any  fraud.*  *'  The  answer  to  this 
question  is  likely  to  turn  more  on  one's  emotions  than  upon  logic.  We 
either  see  fraud  here  or  we  do  not.  To  the  writer  it  seems  difficult  to 
see  fraud  in  the  ordinary  case  where  the  licensor  has  not  set  a  definite 
period  of  duration  on  his  permission.**-*     Many  courts   think   that  he 

'"For  examples  of  estoppel  by  conduct  as  distinguished  from  the  well 
known  estoppel  by  deed,  see  2  Tiffany,  op.  cit.  2140  (oral  gifts  of  real  estate 
followed  by  expenditures  by  the  donee,  etc.).  See  also  (1917)  26  Yale  Law 
Journ.  592;  Dean  Pound  in  (1919)   13  Illinois  Law  Rev.  667,  672. 

"•In  Nichols  \.  Peck  (1898)  70  Conn.  439,  where  A,  who  had  a  right  of 
way  by  prescription  over  B's  land,  denied  to  an  intending  purchaser  of  B's 
land  that  he  had  a  "regular  way"  over  such  land,  it  was  held  that  A  was  not 
estopped  to  claim  his  easement.  Cf.  Montcrosso  v.  Kent  (Conn.  1921)  113  Atl.  922, 
and  such  rulings  as  in  Colorado  Springs  Co.  v.  Wight  (1908)  44  Colo.  179,  96 
Pac.  820,  that  one  claiming  fraudulent  misrepresentation  must  allege  and  prove, 
inter  alia,  the  defendant's  knowledge  of  the  falsity  of  his  statement  and  his  inten- 
tion that  it  should  be  acted  upon.  See  article  by  Professor  Williston  in  (1911) 
24  Harvard  Law  Rev.  415,  423. 

"°  In  Rerick  v.  Kern,  supra,  footnote  106,  it  was  stated  that  by  the  expenditures 
the  license  became  an  agreement  on  a  valuable  consideration.  See  discussion  in  1 
Williston,  op.  cit.  §  139,  on  "promissory"  estoppel  as  a  substitute  for  consideration, 
showing,  however,  that  the  weight  of  authority  is  opposed  to  such  a  doctrine.  Re- 
sort is  now  usually  had  to  the  doctrine  of  estoppel.  2  Tiffany,  op.  ciif.  1211.  A  con- 
fusion of  these  theories  seems  apparent  in  a  note  in  (19820)  4  Minnesota  Law  Rev. 
370,  which  cites  Hanson  v.  Beaulieu  (Minn.  1920)  176  N.  W.  178  (where  a  partly 
performed  oral  contract  was  enforced),  as  showing  that  Minnesota  is  repudiating  its 
former  refusal  to  hold  an  "executed  license  irrevocable."  No  matter  what  theory  is 
adopted,  the  question  still  remains  as  to  what  is  the  promise  or  statement  of 
intention. 

"'Cases  supra,  footnote  74.  In  Alderman  v.  New  Haven  (1908)  81  Conn.  137, 
70  Atl.  626,  such  a  contract  is  held  to  be  a  proper  basis  to  show  adverse  user, 
ripening  into  an  easement. 

"'  Wiseman  v.  Lucksinger  (1881)  84  N.  Y.  31. 

"'  Thus  Pollock,  op.  cit.  386,  has  suggested  that  the  American  courts  have  mis- 
takenly thought  the  only  question  was  one  of  the  Statute  of  Frauds,  citing  as  the 
English  doctrine  Ramsden  v.  Dyson  (1866)  L.  R.  1  H.  L.  129.  Cf.  A.  G.  of  S. 
Nigeria  v.  Holt  [1915]  A.  C.  599. 

"'  (1911)  11  Columbia  Law  Rev.  76  accord,  criticising  Shaw  v.  Proffitt  (1910) 
57  Ore.  192,  109  Pac.  584,  110  Pac.  1092.  See  also  (1919)  33  Harvard  Law  Rev. 
117;  and  2  Tiffany,  op.  cit.  1213.  In  Davis  v.  Tway  (1915)  16  Ariz.  566,  147  Pac. 
750,  L.  R.  A.  1915E  604n,  the  question  is  said  to  turn  upon  the  facts  in  each  par- 
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thereby  implies  that  the  permission  is  to  continue  indefinitely.  But  as 
an  implication  of  fact  this  is  doubtful,  for  one  does  not  usually  expect 
to  relinquish  or  to  acquire  an  extensive  property  interest  without  money 
or  its  equivalent;  and  as  an  implication  of  law  it  is  lifting  oneself  by  one's 
own  boot  straps,  for  any  implication  of  definite  duration  depends  on  our 
decision  of  the  question  at  issue.  If  we  decide  one  way,  there  is  no  defi- 
nite duration ;  if  we  decide  the  other  way,  there  is.  In  either  case  the 
parties  are  conclusively  presumed  to  know  the  law  and  govern  them- 
selves accordingly.  Instead  of  the  picture  of  a  licensor  prevented  by 
the  courts  from  taking  advantage  of  his  own  fraud,  it  is  suggested  that 
a  truer  picture  is  that  of  the  kind,  neighborly  individual  who  finds  himself 
outwitted,  under  this  rule  of  law,  by  a  clever  land-grabber.  It  is  a  rule 
of  good  sense,  sound  morality  and  hence  good  law  that  one  ought  not 
to  expect  something  for  nothing.  It  is  to  be  noticed  that  here  the  un- 
gracious neighbor  who  refuses  to  yield  to  the  blandishments  of  anyone 
is  the  one  who  best  protects  his  property.  Surely  the  law  ought  not  to 
penalize  one  for  acts  of  neighborliness. 

Again  it  may  be  asked  just  when  the  licensor's  fraud  takes  place. 
It  cannot  be  when  the  permission  is  given,  for  it  is  well  settled  tliat  it 
may  be  taken  back  unless  the  licensee  has  made  expenditures. ^^^  The 
fraud  seems  to  be  in  standing  by  while  the  expenditures  were  made. 
Yet  it  is  for  just  this  that  the  permission — an  act  itself  unpenalized — was 
given,  and  this  is  what  was  planned  by  the  parties  from  the  beginning. 
When  is  it  that  this  expected  act  of  standing  by  becomes  fraudulent  and 
misleading?  And  also  how  much  expenditure  must  be  made  by  the 
licensee  in  order  to  obtain  this  immunity  from  revocation?  ^^^ 

Under  the  view  that  there  is  no  representation  made  by  the  licensor's 
expression  of  consent,  he  has  no  incentive  to  revoke  simply  because  of 
the  expenditures,  for  as  we  have  seen,  the  licensee  will  then  have  a  rea- 
sonable time  to  remove  his  property.^^"  And  it  seems  that  unless  the 
licensor  has  stated  that  his  permission  is  given  to  last  permanently  or  for 
a  stated  time,  he  should  be  entitled  to  extinguish  the  privilege  at  any 
time.  This  seems  to  be  the  majority  rule,  though  as  there  is  involved  a 
question  of  fact  as  to  the  existence  of  fraud,  the  decisions  even  in  a 
single  jurisdiction  may  appear  conflicting.^ ^^ 

ticular  case,  and  where  the  license  is  not  shown  to  be  of  any  definite  duration, 
expenditure  does  not  make  it  irrevocable. 

'''Huff  \:  McCauley  (1866)  53  Pa.  206;  Williamson  v.  Yingling  (1883)  93  Ind. 
42. 

"'  In  Vermont  the  license  lasts  during  the  ordinary  life  of  the  erections  made 
by  the  licensee ;  and  nice  questions  arise  as  to  what  is  a  repair  and  what  is  a 
renewal.  Phillips  v.  Cutler  (1915)  89  Vt.  233.  95  Atl.  487;  Clark  v.  Glidden  (1887) 
60  Vt.  702,  15  Atl.  358. 

"'  That  a  building  erected  on  realty  by  license  of  the  owner  does  not  become 
part  of  the  realty  see  King  v.  Morris  (1907)  74  N.  J.  L.  810,  68  Atl.  162,  14  L.  R.  A. 
(n.  s.)  439n. 

''^Accord,  Foot  v.  New  Haven  &  Northampton  Co.  (1854)  2Z  Conn.  214; 
Hodqkins  V.  Farrington  (1889)  150  Mass.  19.  22  N.  E.  73;  Nozt-lin  Lumber  Co.  v. 
IVi'son    (1899)    119  Mich.  406,   78  N.   W.   338;   Lawrence  v.   Springer    (1892)    49 
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Here  as  in  other  license  cases  the  problem  is  simply  to  determine 
whether  the  operative  facts  create  in  the  licensee  only  a  privilege  or,  in 
addition  to  the  privilege,  rights  and  other  relations  on  the  basis  of  which 
he  is  entitled  to  obtain  affirmative  relief  from  the  courts. 

Charles  E.  Clark 
School  ot  Law, 

Yale  University 

N.  J.  Eq.  289,  24  Atl.  933;  Crosdale  v.  Lanigan   (1892)    129  N.  Y.  604,  29  N.  E. 
824;  Y eager  v.  Tuning  (1908)  79  Ohio  St.  121,  86  N.  E.  657;  St.  Louis  National 
Stockyards  v.    Wiggins  Ferry  Co.    (1884)    112   111.  384;   contra,  Stoner  v.  Zucher 
(1906)  148  Cal.  516,  83  Pac.  808;  Brantley  v.  Perry  (1904)  120  Ga.  760,  48  S.  E.  332; 
Kastner  v.  Bens  (1903)  67  Kan.  486,  73  Pac.  67;  Carrollton  T.  Exch.  Co.  v.  Spiccr 
(1917)  177  Ky.  340.  197  S.  W.  827;  Joseph  v.  Wild  (1896)   146  Ind.  249,  45  N.  E.| 
467;  Risicn  v.  Brown   (1889)   7i  Tex.  135,  10  S.  W.  661.     As  an  example  of  the 
conflicting  views,   compare   the   Illinois   case   cited,   supra,  with   Girard  v.   Lehigh  \ 
Stone  Co.   (1917)   280  111.  479,  117  N.  E.  698.     Cf.  2  Tiffany,  op.  ciK   1209.     See 
notes  in  49  I..  R.  A.  497-527;  19  L.  R.  A.   (n.  s.)  700;  25  ibid.  727;  39  ibid.  350;, 
L.  R.  A.  1915E  604;  31  Am.  St.  Rep.  702-715;  Ann.  Cas.  1913A  74. 
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When  the  officials  of  the  United  Mine  Workers  of  America,  upon 
refusal  of  the  bituminous  coal  operators  to  grant  a  sixty  per  cent  increase 
of  wages,  a  six  hour  day  and  a  five  day  week,  ordered  a  strike  to  take 
eflfect  November  1,  1919,  the  President  of  the  United  States  issued  a 
public  statement  in  which,  after  reviewing  the  havoc  such  a  strike  would 
work,  he  said:  ^  "From  whatever  angle  the  subject  may  be  viewed,  it  is 
apparent  that  such  a  strike  in  such  circumstances  would  be  the  most  far- 
eaching  plan  ever  presented  in  this  country  to  limit  the  facilities  of 
production  and  distribution  of  a  necessity  of  life  and  thus  indirectly 
to  restrict  the  production  and  distribution  of  all  the  necessaries  of  life. 
A  strike  under  these  circumstances  is  not  only  unjustifiable,  it  is  unlawful 
.  .  .  .  I  feel  it  my  duty  in  the  public  interest  to  declare  that  any 
attempt  to  carry  out  the  purposes  of  this  strike  and  thus  to  paralyze  the 
industry  of  the  country  with  the  consequent  suffering  and  distress  of 
all  our  people,  must  be  considered  a  grave  moral  and  legal  zvrong  against 
the  Government  and  the  people  of  the  United  States." 

This  statement  not  only  presented  the  view  of  the  administrative  de- 
partment of  the  government,  but,  having  regard  to  the  peculiar  nature  of 
the  presidential  office  in  this  countn,-,  also  represented  the  view — unless 
the  opposite  be  shown — of  the  people  as  a  whole.  It  is  the  view  that  a 
strike,  which  cuts  off  the  most  vital  daily  necessities  of  the  nation's  in- 
dustrial, commercial  and  domestic  life,  is  a  legal  wrong.^  But  it  is  a  view 
which  makes  no  inquiry  into  the  cause  of  the  strike.  A  question  of  the 
interests  and  obligations  of  two  special  bodies  of  men  in  a  nation  is  in- 
teresting to  all  the  people  only  in  so  far  as  actual  conflict  over  the  question 
may  result  in  damage  to  the  people.  Moreover,  it  is  not  a  duty  of  the 
people  directly  to  pass  upon  such  interests  and  obligations. 

Since  early  times  a  system  for  the  delimitation  of  interests^  and  the 
determination  of  hiunan  conduct,*  called  the  common  law,  had  been  de- 
veloping, which  originally  embraced  the  settlement  of  such  a  question. 

*  See  Nezu  York   Times,  Oct.  26,   1919,  §  1,  p.   1,  for  statement  in   full. 

*In  the  contemplation  of  the  Department  of  Justice  and  of  the  United  States 
District  Court  for  the  District  of  Indiana,  the  only  "legal"  wrong  involved  was 
the  violation  of  the  War  Food  and  Fuel  Control  (Lever)  Act  of  1917.  This 
was  made  clear  by  the  arguments  of  federal  counsel  and  the  remarks  of  the 
court  during  the  proceedings  by  the  government  for  an  injunction  to  restrain 
the  strike  leaders  from  permitting  the  strike  to  continue,  reported  in  the  New 
York  Times  of  Nov.  9,  1919,  §  1,  p.  2.  In  fact  the  United  States  Attorney 
General  in  a  public  statement,  see  Xew  York  Times  of  Oct.  30,  1919,  pp.  1-2, 
attempted  to  show  that  the  President's  use  of  the  term  "unlawful"  was  meant 
to  be  similarly  restricted,  but  careful  perusal  of  the  President's  statement  will 
convince  the  reader  that  the  President  used  the  term  in  its  broadest  sense. 

'See  Judge  W.  Jethro  Brown,  Anstinian  Theory  of  Law  (1906). 

*See  Korkunov,  General  Theory  of  Law  (trans.  Hastings,  1909). 
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And  the  federal  and  state  constitutions  of  the  United  States  provided  for 
tribunals  to  administer  the  system  in  this  country. 

But  interests  and  obligations,  such  as  those  of  the  coal  miners  and 
operators,  inter  se,  are  economic,  dealing  with  matters  of  an  industrial 
and  fiscal  nature,  matters  peculiar  to  the  late  nineteenth  and  early  twen- 
tieth centuries,  matters  unknown  to  the  eighteenth  and  early  nineteenth 
centuries ;  so,  courts  of  the  common  law,  whose  concepts  were  formulated 
then,  have  ignored  them.^ 

For  this  the  common  law  is  not  at  fault.  It  has  always  been  a  sys- 
tem of  extraordinary  elasticity,  adaptability,  and  growth.*'  Its  jurisdic- 
tion has  in  the  past,  and  should  in  the  present  and  future,  embrace  habits 
and  conduct,  not  obsolete,  but  common  to  the  time.  Questions  of  essoins 
and  mort  d'ancestor  properly  occupied  the  attention  of  the  courts  in  the 
thirteenth  century.  Later,  the  Year  Books  indicate  that,  as  feudal  so- 
ciety became  integrated,  and  relationships  arose,  more  complex  than 
theretofore  known,  homage,  primer  seisin,  and  wardships  became  cares 
of  a  court  of  law.  With  the  emergence  of  the  state,  treason  became  a 
legal  question.  The  sixteenth,  seventeenth  and  eighteenth  centuries  saw 
commerce  loom  large  in  the  daily  life  of  the  Anglo-Saxon  people.  But 
the  courts  did  not  leave  to  individual  might  settlement  of  the  questions 
which  then  arose,  because  the  questions  were  not  before  familiar  to 
the  law. 

It  was  well  understood  that  there  could  be  no  great  commercial  life 
without  law.  The  principle  of  reasonable  business  expectation  was  recog- 
nized, and  rules  for  bills  of  exchange  and  promissory  notes,  and  prin- 
ciples growing  out  of  the  peculiarities  of  suretyship  and  partnership 
found  places  in  the  body  of  the  law.  The  rise  of  corporations  was  met 
by  equal  adaptability  on  the  part  of  the  law. 

The  pede  claudo  of  the  common  law,  it  is  submitted,  is  due  primarily 
to  a  timidity  of  judges,  and  to  their  incapacity  to  find  justiciable  ques- 
tions to  which  only  new  and  original  principles  can  properly  apply.  They 
would  prefer  to  let  the  parties  fight  it  out  for  themselves  or  leave  it  to  the 
unscientific  legislature  to  botch  a  solution  in  the  shape  of  an  arbitrary 
statute.  The  outstanding  figures  in  the  history  of  the  law  have  been 
those  great  judges  unhampered  by  timidity  or  incapacity  of  such  char- 
acter ;  who  have  understood  that  the  law  is  of  the  living ;  and  who  were 
unafraid  on  occasion  to  undertake  a  new  application  of  the  maxim,  ubi 
jus,  ibi  remedinm.  "It  were  a  vain  thing  to  imagine  that  there  should  be 
a  right  withovit  a  remedy,  for  want  of  right  and  want  of  remedy  are  con- 

'  Mr.  Justice  Brandeis  has  made  a  rather  scathing  arraignment  of  the  eighteenth 
:entury  outlook  of  twentieth  century  courts  in  The  Living  Law  (1916)  10  I'linois 
Law  Rev.  461,  particularly  at  pp.  464-68. 

'  Dean  Wigmore  has  a  most  hopeful  editorial  note,  A  New  Field  for  Syste- 
matic Justice  (1916)  10  Illinois  Law  Rev.  592,  in  which  he  bears  witness  to  this 
extraordinary  quality  of   the  law. 
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vertibles."  Thus  spoke  Lord  Chief  Justice  HoU,"  in  giving  a  remedy  to 
a  voter  whose  voting  had  been  prevented  by  an  election  officer.  Observe 
that  such  jurisdiction  a  law  court  had  never  before  assumed.  Some  of 
Lord  Holt's  modem  successors  would  have  more  likely  said :  "It  were 
a  vain  thing  to  imagine  that  a  court  of  law  could  determine  a  political 
matter."  Similarly,  had  the  judges  of  a  hundred  and  fifty  years  ago 
had  as  little  vision  as  many  of  their  kindred  have  today,  probably  authors 
and  publishers^  would  still  be  relegated  to  self-help  and  mutual  retalia- 
tion, for,  it  would  be  said,  that  their  rights  and  obligations  are  a  mat- 
ter peculiar  to  the  ethics  and  economics  of  their  trade,  about  which  the 
law  knows  nothing. 

Is  such  to  be  the  attitude  of  the  courts  to  the  social  and  economic 
rights  and  duties  of  workmen  and  their  employers?  When  one  op- 
presses the  other,  when  one  with  no  right  denies  the  other  his  right,  is 
that  other  to  be  left  only  to  self-help?  Is  he  to  lack  that  protection 
which  it  is  one  of  the  first  duties  of  government  to  afford?^  It  is  the 
boast  of  modern  civilization  that  law  exists  to  settle  all  controversy,  that 
the  "maegth,"  or  blood- feud  group^**  of  the  tenth  century,  is  obsolete. 
And,  so  it  is  in  modem  social  and  commercial  intercourse.  But,  in 
modem  industry,  a  condition  persists  not  essentially  dissimilar  from 
the  lawless  days  of  blood-feuds.  Each  party,  employees  or  employer,  is 
left  to  impose  its  will  by  sheer  might  alone.  This  is  not  to  say  that 
government  and  courts  of  law  have  shut  their  eyes  to  the  situation.  They 
have  actually  contributed  rules  of  combat, ^^  but  have  done  nothing  to  do 
away  with  its  necessity.  Having  before  them  the  eighteenth  century 
principle  of  "freedom  of  contract,"  they  have  permitted  the  feud  to  go 
on,  oblivious  of  the  twentieth  century  principle  of  economic  justice,  a 
principle  which  renders  obsolete  the  application  of  intensely  individualistic 


'  Ashby  V.  White  (1703)  1  Ld.  Raym.  938;  1  Smith,  Leading  Cases  (12th  ed. 
1915)  342,  1  E.  R.  C.  521,  523. 

'See  MiJIar  v.  Taylor  (1769)  4  Burr.  2303,  and  Donalsons  v.  Becket  (1774) 
4  Burr.  2408,  announcing  the  common  law  copj-right  and  the  effect  upon  it  of 
the  Statute  of  Anne,  (1710)  St.  8  Anne  c.  19.  See  also  Drone,  Copyright}  (1879) 
for  a  histor\'  of  the  law  of  copjTight. 

"Chief  Justice  Marshall  in  Marhury  v.  Madison  (U.  S.  1803)  1  Cranch  137, 
163,  declared :  "The  very  essence  of  civil  liberty  consists  in  the  right  of  every 
individual  to  claim  the  protection  of  the  laws,  whenever  he  receives  an  injury. 
One  of  the  first  duties  of  government  is  to  afford  that  protection." 

"See  1   Pollock  &  Maitland,  History  of  English  Law   (1905)    46. 

"  Government  has  attempted  to  do  more  than  that  in  the  United  States,  but 
constitutional  limitations  were  invoked  by  the  Supreme  Court  to  protect  literal 
freedom  of  contract.  To  do  away  with  a  prolific  source  of  strikes,  Congress, 
in  one  case,  and  the  Kansas  legis'ature.  in  another,  enacted  statutes  prohibiting 
an  employer  from  requiring  as  a  condition  of  emploj-ment  that  his  workmen 
have  no  membership  in  a  labor  union,  and  further  prohibiting  him  from  dis- 
''harging  them  for  such  membership.  In  each  case  the  court  held  the  statute 
unconstitutional.  Adair  v.  United  States  (1908)  208  U.  S.  161,  28  Sup.  Ct.  277; 
Coppape  v.  Kansas  (1915)  236  U.  S.  1.  35  Sup.  Ct.  240.  But  see  the  opinion  of 
Chief  Justice  White  in  Wilson  v.  New  (1917)  243  U.  S.  iil,  340,  Z7  Sup.  Ct. 
298,  upholding  the  constitutionality  of  the  Adamson  Eight  Hour  Law  c«i  the 
ground  that  it  removed  a  frequent  source  of  strikes. 
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conceptions  to  the  conduct  of  great  bodies  of  collective  will,  whether 
industrial  corporations  or  labor  unions. 

The  struggle  between  workingnien  and  employers  has  developed 
various  modes  or  weapons  of  self-help  in  behalf  of  each,  of  which  the 
oldest,  the  most  important  in  the  effect  produced,  and  the  one  most  in 
evidence  today,  is  the  strike  by  organized  labor. 

There  have  been  a  very  large  number  of  court  decisions  upon  the 
legality  and  illegality  of  strikes,  dealing,  however,  with  the  question  from 
but  one  point  of  view,  namely,  whether  or  not  the  particular  strike  in 
litigation  conflicted  with  the  common  or  statute  law  of  contract,  tort,  or 
crime ;  with  the  result,  that  that  point  of  view  of  the  question  has  been 
entirely  ignored  which  covers  the  rights  and  duties  of  the  employees  and 
employer  with  respect  to  the  cause  of  the  strike.  To  decide  that  a  strike 
is  lawful  for  the  reason  that  its  cause  does  not  violate  a  contract  or  does 
not  constitute  a  tort  or  crime,  does  not  decide  anything.  The  real  point 
in  issue  is  this:  Does  the  cause  of  the  strike  represent  a  right  on  the 
part  of  the  strikers  and  a  duty  on  the  part  of  the  employer,  or  vice 
versa?  In  other  words,  have  the  strikers  a  lawful  right  to  the  subject 
matter  of  their  demand,  and  has  their  employer  a  duty  not  to  withhold 
it.  This  is  the  question  to  which  judges  and  lawyers  should  attend. 
Breaches  of  contract,  torts,  and  crimes  will  take  care  of  themselves  under 
well-settled  rules  of  law ;  but  violations  of  the  rights,  duties  and  privi- 
leges of  the  employer-employee  relationship  are  matters  which  hitherto 
have  been  marked  by  the  absence  of  applicable  rules  of  law.  The  status 
of  lawlessness  resulting,  it  is  submitted,  is  the  task  of  the  judiciary  and 
the  bar,  as  well  as  of  the  legislature,  to  correct. 

It  is  the  purpose  of  the  writer  to  ascertain  if  there  is  not  some 
occasion  for  introducing  into  the  common  law,  principles  peculiarly 
applicable  to  the  employer-employee  relation,  which  shall  assure  justice 
to  both  parties,  and  do  away  with  the  strike  as  a  means  of  reaching  a 
conclusion,  unjust  to  one  or  the  other  of  the  parties  as  often  as  it  may 
be  just. ^2 

What  is  a  strike?  A  strike  is  a  temporary  cessation  of  work  by  a 
combination  of  workingmen.  In  any  discussion  of  the  law  of  strikes 
it  should  be  remarked  at  once  that  if  the  cessation  of  work  is  in  violation 
of  a  man's  contract  to  work,  it  is  illegal  and  renders  the  man  liable  to 
civil  action  for  breach  of  contract.^^ 

It  is  sometimes  said  that  a  strike  otherwise  lawful  becomes  unlawful 
when  attended  by  violence  and  destruction  of  property,  or  other  trespass. 
But  such  expressions  are  the  result  of  loose  thinking.     The  strike  itself 

"  Some  idea  of  the  statistical  size  and  devastating  significance  of  strikes  in 
this  country  may  be  obtained  from  a  perusal  of  (1920)  10  Monthly  Labor  Rev. 
No.  6,  pp.   199-218,  Bureau  of  Labor   Statistics,   U.   S.  Dept.  of   Labor. 

"But  see  Kmloch  Telephone  Co.  v.  Loca^^  Union  No.  2  (D.  C.  1920)  265 
Fed.  312  holding  that  the  Clayton  Act  curtailed  the  federal  equity  power  to 
restrain   a   strike   even   though   called   and   undertaken   in   violation   of   a   contract. 
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does  not  become  unlawful ;  no  injunction  should  issue  or  right  of  action 
accrue,  except  as  directed  against  the  trespass,  violence  or  destruction. i* 

Bearing  these  ideas  clearly  in  mind,  it  may  be  said  today  that  a 
strike  is  legal  where  its  object  or  cause  is  the  benefit  of  the  body  of 
workmen  striking.  It  is  illegal  if  its  object  or  cause  is  the  injury  of 
another  or  the  compulsion  of  one  to  do  injury  to  another.  These  two 
propositions  stand  at  the  foundation  of  the  modern  law  of  strikes.  But 
in  spite  of  them,  or,  perhaps,  because  of  them,  the  courts  are  in  reality 
no  farther  advanced  in  their  attempt  to  protect  rights  and  to  prevent  or 
repair  wrongs,  than  was  the  President  of  the  United  States  in  his  simple 
declaration  of  the  illegality  of  the  bituminous  coal  strike.  For  the  courts, 
on  the  one  hand,  to  decide  that  a  strike  for  an  increase  of  wages  is  legal 
and  for  public  opinion  on  the  other  to  declare  that  it  is  illegal  because 
it  cuts  oflF  the  necessities  of  life,  even  though  it  be  for  an  increase  of 
wages,  does  not  touch  the  real  issue. 

The  real  issue  is  whether  or  not  the  increase  in  wages  is  economically 
justified.  Are  the  employers  economically  justified  in  refusing  the  in- 
crease? Are  the  workingmen  economically  justified  in  demanding  the 
increase? 

There  is  no  valid  reason  why  a  court  of  law  should  not  have  juris- 
diction of  such  an  issue.  It  is  easily  translated  into  terms  of  legal 
parlance:  Is  the  employer  in  a  given  case  under  a  duty  to  increase  the 
wages  of  his  employees?  If  a  bankruptcy  court  can  determine  complex 
questions  of  a  purely  financial  nature,  if  a  court  of  equity  can  carry 
out  all  the  terms  of  a  complicated  trust,  if  a  court  of  the  common  law 
can  decide  difficult  questions  regarding  the  economic  condition,  rights 
and  duties  of  a  corporation,  certainly  a  court  of  law  can  decide  as  a 
matter  of  right  if  wages  of  workingmen  ought  to  be  increased. 

^^  Alaska  S.S.  Co.  v.  Intentat.  Longshoremen's  Assn.  (D.  C.  1916)  236  Fed. 
964.  See  also  cases  cited  in  Cooke,  Combinations,  Monopolies,  and  Labor  Unions 
(2d  ed.  1909)  c.  9,  §  57;  and  in  Martin,  Law  of  Labor  Unions  (1910)  c.  5. 
Picketing,  for  example,  is  peculiar  to  itself  and  forms  properlj'  no  part  in 
the  ascertainment  if  a  strike  is  lawful.  A  lawful  strike  is  not  made  unlawful 
by  unlawful  picketing,  nor  is  an  unlawful  strike  made  lawful  by  lawful  picket- 
ing. In  re  Siveitzer  (Okla.  1917)  162  Pac.  1134;  £.r  parte  Stout  (1917)  82  Tex. 
Crim.  183,  198  S.  W.  967;  Tri-City  Trades  Council  v.  Amer.  Steel  Foundries 
(C.  C.  A.  1917)  238  Fed.  728.  A  recent  application  of  the  opposite  doctrine  is 
contained  in  Michaels  v.  Hillman  (1920)  112  Misc.  395,  183  N.  Y.  Supp.  195. 
There  a  strike  was  held  to  be  an  unlawful  conspiracy  because  the  picketing  in 
aid  of  the  strike  was  found  to  include  the  use  of  intimidation  and  violence,  and 
to  have  been  preceded  by  an  intention  to  use  such  unlawful  coercion.  That  this 
is  a  total  misconception  of  the  proper  rationale  for  determining  if  a  strike  is 
lawful  or  not.  is  no  more  clearly  brought  out  than  by  the  preliminary  remarks 
of  the  court  itself  when  it  declared  that  "if  the  members  [of  the  labor  union] 
in  plaintiff's  employ  had  quit  and  struck,  and  stopped  there,  no  cause  would  have 
been  presented  for  legal  intervention"  (see  p.  199),  and  that  'they  [defendants] 
were  within  their  rights  in  seeking  to  compel  recognition  bj^  calling  a  strike" 
(see  p.  200).  The  conclusion  is  inescapable  that  calling  the  strike  and  striking 
are  lawful  or  not  according  to  what  object  is  sought  thereby.  But  the  court 
then  reached  the  conclusion  that  the  strike  was  unlawful  because  the  picketing 
was  unlawful.  As  though  catching  a  train  were  unlawful  because  the  defendant 
directed  his  chauffeur  to  exceed  the  lawful  speed  limit  in  order  to  catch  it. 
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Instead,  however,  such  a  question  is  left  for  determination  to  the 
success  or  failure  of  a  strike !  The  notion  is  foreign  to  our  jurisprudence 
that  wager  of  battle  determines  the  rights  and  duties  of  parties  to  any 
controversy. 

Whenever  there  has  been  a  demand  and  refusal  of  higher  wages, 
or  of  a  shorter  workday,  it  appears  to  be  the  tacit  view  that  the  one 
party  has  a  right  to  the  subject-matter  of  the  demand,  and  that  the  other 
party  is  under  no  duty  to  accede  thereto.^''  But  where  one  party  in  a 
given  relationship  has  a  legal  right,  the  other  party  is  under  a  legal  duty 
not  to  obstruct  that  right ;  similarly,  where  one  party  has  no  legal  right, 
the  other  party  has  a  legal  privilege  of  denying  the  first  party's  claim 
of  right. '<*  It  is  the  function  of  law  courts  to  determine  such  rights  and 
duties,  to  decide  when  there  is  a  right  on  the  one  hand,  and  when  there 
is  no  right  on  the  other.  Society  is  too  complex,  too  closely  knit,  to 
permit  self-help  to  undertake  this  function.  It  is  not  permitted  in  the 
old  and  it  should  not  longer  be  permitted  in  the  new  relationships  grow- 
ing up  with  the  age.  Clash  of  interests  accompanied  by  real  physical 
damage  to  the  public  is  too  certain. 

So,  we  turn  to  the  courts.  Legislation  cannot  accomplish  the  task 
alone,  for  as  a  source  of  law  it  is  inseparable  from  the  process  of  in- 
terpretation." 

Though  the  particular  court  may  be  a  creature  of  statute,  courts 
of  law  have  assumed  jurisdiction  of  many  of  the  new  classes  of  cases 
needing  systematic  justice  instead  of  spasmodic  self-help.     The  wife's 

"An  illustration  of  naive  indifference  to  the  fundamental  concept  that  a 
legal  right  in  the  hands  of  one  party  makes  inevitable  no  legal  right  in  the  hands 
of  an  antagonistic  party  with  respect  to  the  same  subject  matter,  may  be  found 
in  the  opinion  of  the  court  in  Micluicls  v.  Hillman,  supra,  footnote  14,  p.  197 : 
"Each  side  had  its  legal  rights  with  respect  to  the  initial  controversy.  The  plain- 
tiffs (employers)  had  the  right  to  endeavor  to  keep  their  factory  non-union  .  .  . 
The  Amalgamated  Clothing  Workers  had  the  right  to  endeavor  to  organize  the 
plaintiffs'  factories,  .  .  .  ."  Sure'y,  the  learned  judge  cannot  hope  to  cut  the 
Gardian  knot  by  tying  another  one.  He  was  able  to  evade  his  difficulties,  how- 
ever, by  the  finding  that  the  clothing  workers  did  not  exercise  their  "right"  in 
a  proper  fashion.  If  the  opposite  had  been  the  finding,  how  the  court  would 
have  gone  about  protecting  plaintiffs  in  the  exercise  of  their  legal  "right"  pre- 
sents an  interesting  question.  The  writer  ventures  to  differ  from  the  court. 
It  appears  to  him  to  be  impossible  for  the  two  rights  described,  to  exist  in  the 
same  field  of  human  activity,  and  remain  rights.  To  deny  the  "right"  to  hire 
only  non-union  men  and  to  fire  aH  union  men  would,  to  be  sure,  constitute  a 
new  infringement  of  employers'  freedom  of  contract.  But  to  deny  the  "right" 
to  work  to  a  man,  merely  because  he  has  joined  a  labor  union,  is  to  deny  the 
rigM  to  life,  liberty,  and  the  pursuit  of  happiness.  Both  "rights"  are  infringed 
upon  under  certain  circumstances  to  preserve  the  existence  of  the  state,  but  quaere 
if  the  right  to  life,  liberty,  and  to  work  should  be  infringed  upon  to  preserve 
freedom    of    contract? 

"  Fundanunfal  Legal  Conceptions  As  Applied  in  Judicial  Reasoning,  by  the 
late  Professor  W.  N.  Hohfeld,  edited  with  an  Introduction  by  Professor  W.  W. 
Cook  (1919),  wherein  is  conceived  and  elaborated  a  system  of  jural  opposites, 
certainly  most  helpful  in  the  analysis  of  cases,  if  not  revolutionary  of  the  who'e 
science  of  jurisprudence.  It  is  also  a  timely  criticism  of  judicial  carelessness 
in  the  use  of  terms  vital  to  the  reasoning  and  understanding  of  a  given  decision. 

"See  discussion  in  Vinogradoff,  Common-Sense  in  Law  (1905)   c.  5. 
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interests  now  obtain  more  efficient  protection  from  the  new  and  un- 
hurried domestic  relations  courts,  ^*  than  formerly  from  the  older  law- 
courts.  The  child's  interests  have  been  under  special  protection  in  the 
juvenile  courts  for  some  time.  Questions  of  injuries  to  workmen  by 
machinery,  although  determined  in  the  first  instance  generally  by  ad- 
ministrative boards,  are  referable,  in  a  proper  case  for  an  appeal,  to  courts 
of  the  common  law,  which  do  not  hesitate  to  apply  the  general  principles 
peculiar  to  workmen's  compensation.^^  Complete  sets  of  principles  for 
the  determination  of  particular  classes  of  cases  peculiar  to  railroading 
and  tlie  great  freight  and  passenger  business  of  the  country,  have  been 
formulated  by  the  Interstate  Commerce  Commission  ^'^  and  by  the  various 
state  railroad  commissions.-^  These  cases  are  properly  reviewable  by 
courts  of  law  of  the  United  States  or  of  the  several  states,  as  the  case 
may  be,  and  thus  the  new  principles  involved  become  a  part  of  the  law 
of  the  land,  from  a  juridical  standpoint  as  well  as  from  a  purely  ad- 
ministrative one.22 

This  has  been  made  possible  by  the  peculiar  expansiveness  of  law 
noted  previously,  and  by  the  judges'  capacity  to  harmonize  legal  con- 
ceptions of  right  and  wrong  with  conditions  of  modem  life  never  before 
existent.^^  If  this  triumph  can  be  accomplished  in  courts  of  law  in 
questions  of  property  and  social  rights,  it  can  be  accomplished  in  con- 
troversies over  industrial  rights.  The  fact  that,  prodded  by  legislation 
and  public  opinion,  it  has  already  been  accomplished  in  the  province 
of  industrial  health,-^  would  indicate  that  there  is  nothing  inherent  in 
the  employer-employee  relationship  to  obstruct  judicial  recognition  of 
the  whole  realm  of  industrial  relations. 

It  is  not  inconceivable  for  a  union  of  workmen,  whose  demand  for 
an  increase  of  wages  has  been  refused,  to  file  a  bill  in  equity  commanding 
their  employer  to  show  cause  why  he  should  not  increase  their  wages, 
if  his  refusal  to  do  so  threatens  them  with  irreparable  economic  injury. 

"  For  an  illuminating  discussion  of  the  modern  law  of  domestic  relations 
and  the  "future  of  women  under  the  law"  see  Law  and  the  Family  (1919),  by 
Judge  Robert  Grant  of  the  Probate  Court  of  Suffolk  County,  Mass. 

"  A  good  discussion  of  the  effect  of  workmen's  compensation  laws  is  con- 
tained in  Three  Years  under  the  New  Jersey  Workmen's  Compensation  Law 
(March  1915)  American  Labor  Legislation  Rev.  31-102. 

"See   Frankfurter,   Cases   Under   the   Interstate   Commerce  Act    (1915). 

"See  Freund,  Cases  on  Administratii^e  Law  (1911). 

**  See  Mr.  (then)  Justice  White's  opinion  in  Interstate  Commerce  Commission 
V.  Illinois  Cent.  R.  R.  (1910)  215  U.  S.  452,  459,  30  Sup.  Ct.  155.  See  also 
Frankfurter,  op.  cit.  c.  4,  Function  of  the  Courts  in  the  Enforcement  of  the  Act, 
§  2,  Judicial  Review. 

"  Examples  of  recent  cases  in  which  the  court  felt  the  urge  of  the  present 
may  be  found  in  Muller  v.  Oregon  (1908)  208  U.  S.  412.  28  Sup.  Ct.  324;  People 
V.  Cliarles  Schweinler  Press  (1915)  214  N.  Y.  395,  108  N.  E.  639;  Jensen  v.  Southern 
Pac.  Co.  (1915)  215  N.  Y.  514,  109  N.  E.  600.  But  see  Lochner  v.  New  York 
(1912)  198  U.  S.  45.  25  Sup.  Ct.  539. 

**  See  the  cases  cited  supra,  footnote  23.  The  Muller  case  upheld  a  women's 
ten-hour  law ;  the  Schzveinler  case  upheld  a  law  prohibiting  night  work  by  women ; 
and  the  Jensen  case  upheld  a  workmen's  compensation  law. 
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There  is  no  better  agency  in  our  civilization  than  a  court  of  equiiy  to 
decide  whether  it  is  just  to  refuse,  or  unjust  to  demand,  such  increase. 
The  equity  jurisdiction  should  be  based  upon  the  reaHty  of  the  employer- 
employee  relationship.  And,  in  a  wages  case  in  particular,  complainants 
would  be  de  rigucur  in  alleging,  as  the  immediate  basis  for  equity  juris- 
diction, the  "unjust  enrichment"  of  defendant.  To  deny  an  increase 
in  wages,  when,  from  an  all  round  economic  point  of  view,  it  ought  to 
be  granted,  would  leave  the  employer  so  much  the  richer,  and  unjustly  so, 
because  at  his  employees'  expense. 

Or  if,  after  their  employer's  refusal  to  increase  their  wages,  the 
workmen  continue  their  work  at  the  old  rate  and  suffer  loss  in  money 
or  in  health,  because  of  new  living  costs,  what  better  appeal  can  be  made 
than  to  a  court  of  law  for  the  damage  suffered? 

Of  course,  employees  would  have  to  expect,  in  the  "lean  years," 
to  defend  against  a  bill  to  show  cause  why  their  wages  should  not,  as  a 
matter  of  economic-legal  justice,  be  reduced.  But  surely  a  system 
illustrated  by  such  orderly  procedure,  ensuring  an  impartial  decision 
upon  an  issue  heretofore  decided  by  the  one  party  to  whose  interest  it 
was  to  keep  wages  reduced,  surely  such  a  system,  is  superior  to  a  strike, 
under  which  this  matter,  belonging  to  the  realm  of  economic-legal  jus- 
tice, reaches  determination  outside  its  realm  and  only  in  the  overthrow 
of  one  party  by  the  economic  might  of  the  other. 

The  writer  is  simply  venturing  to  suggest  that  our  courts  of  law 
and  equity  cease  their  useless  discussion  of  whether  a  strike  for  an 
increase  of  wages,  or  because  of  a  decrease  of  wages,  is  a  lawful  or 
unlawful  strike,  and  get  down  to  the  point — whether  an  increase  of 
wages,  or  a  decrease,  ought  to  be  granted  or  permitted. 

There  is  not  one  of  the  many  difficult  questions,  that  disturb  in- 
dustrial relations  and  give  rise  to  strikes,  which  our  courts  of  law  and 
equity  cannot  decide  more  properly  and  more  justly  than  a  strike  could 
decide  them. 

Take,  for  example,  the  recent  case  of  Michaels  v.  Hillruan.^^  There 
the  plaintiffs  asked  a  court  of  equity  to  enjoin  a  national  unincorporated 
labor  union,  its  officers  and  members,  from  carrying  on  a  strike  to  compel 
recognition  of  the  union  with  the  intention  to  use,  and  with  the  use  of, 
intimidation,  force  and  violence  in  their  method  of  picketing.  The  court 
granted  the  injunction,  together  with  damages  to  be  assessed  against 
the  individuals  especially  connected  with  the  unlawful  acts  of  intimida- 
tion. The  vital  question,  but  the  one  which  the  court  never  touched, 
although  it  was  imperative  to  the  court's  jurisdiction  to  discover  if  they 
who  were  seeking  equity  were  doing  equity,  was  the  question  whether 
plaintiffs  were  economically  justified  in  denying  recognition  to  the  de- 
fendant union  and  in  excluding  its  members  from  a  "free  flow  of  em- 

^  Cited  and  discussed  in  other  connections  supra,  footnotes   14,    15. 
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ployment."  ^6  That  was  a  question  of  economics  and  applied  sociology. 
It  would  have  meant  simply  the  operation  of  weighing  the  advantages 
against  the  disadvantages,  economically  and  sociologically,  to  all  the 
parties  concerned  of  the  unionization  of  plaintiffs'  factories.  That  is 
nothing  but  the  application  of  some  common  rules  of  human  contact  to 
determinations  of  fact.  Defendants  in  this  case  did  actually  endeavor 
to  get  into  evidence  proof  of  the  large  benefits  to  employees,  to  the 
public,  and  to  employers,  which  always  followed  unionization  by  their 
organization.  But  the  court  excluded  the  evidence  on  the  extraordinary 
ground  that  it  showed  nothing  more  than  the  "lawful  purposes"  or 
character  of  the  union,  which,  of  course,  were  not  denied,  and  evidence 
of  which  would  be  inadmissible,  in  any  case,  to  mitigate  civil  wrong. 
But  such,  it  is  submitted,  was  not  the  significance  of  that  evidence. 
That  evidence  would  have  helped  the  court  to  get  down  to  the  real  point — 
whether  unionization  of  plaintiffs'  factories  ought  not  to  have  been 
pemiitted  and  protected.  Then,  and  then  only,  could  the  court  properly 
determine  the  particular  issues  presented  by  plaintiffs'  request  for  an  in- 
junction. If  the  unionization  were  found  as  a  matter  of  law  to  be 
economically  justified,  plaintiffs  should  be  restrained  from  preventing 
its  accomplishment,  and  the  strike  would  cease,  its  cause  being  removed; 
but  if  the  unionization  were  found  to  be  uneconomic  and  antisocial,  then 
the  unionization  ought  to  be  enjoined  as  illegal.^^  The  tort  liability 
for  damages,  caused  by  the  use  of  unlawful  force,  violence  and  intimi- 
dation, has  nothing  to  do  with  the  economic  issue  of  unionization,  and 
would  be  unaffected  by  whatsoever  determination  of  that  issue. 

Nor  would  the  law  court  of  today  be  utterly  dependent  upon  its 
own  ingenuit}'  in  formulating  general  principles  with  which  to  solve 
these  problems. 

As  far  back  as  1894,  state  arbitration  ^s  of  industrial  disputes  be- 

*  Employers'  right  to  a  "free  flow  of  labor,"  the  oft-reiterated  Massachusetts 
doctrine,  see  Haverhill  Strand  Theal^r  v.  Gillen  (1918)  229  Mass.  413,  118  N.  E. 
671,  it  is  submitted,  must  needs  have  as  fair  balance,  employees'  right  to  a  "free 
flow  of  emp'oj-ment."  No  judicial  opinion,  upholding  such  right,  has  come  to 
the  writer's  notice. 

"^  In  Haverhill  Strand  Theater  v.  Gillen,  supra,  footnote  26,  the  court,  by 
Judge  Loring,  actually  rested  its  decision  upon  the  purely  economic  injustice  found 
as  a  fact  to  have  been  caused  the  plaintiflF  by  defendant  union.  The  union 
imposed  upon  the  theater  a  rule  requiring  the  emploj-ment  of  a  minimum  of 
five  musicians  if  the  theater  wished  the  services  of  any  union  musicians.  The 
court  found  that  to  hire  five  musicians,  where  as  a  matter  of  business  propriety 
and  successful  theatrical  management,  on'}'  one  was  needed,  would  result  in 
pecuniar}'  loss  to  the  theater.  Enforcement  of  the  rule  was  therefore  enjoined 
as  unjust. 

Unfortunately,  this  step  in  the  direction  where  a  true  basis  lies  for  the  just 
determination  of  all  industrial  difficulties,  was  too  short  to  do  full  justice.  The 
court  should  certainly  have  considered  the  situation  from  the  musicians'  economic 
viewpoint  as  well  as  from  the  theater's,  but  this  apparently  it  did  not  occur 
to  it  to  do. 

"  An  excellent  short  histor}'  of  the  movement  towards  compulsory  arbitration 
and  its  results  mav  be  found  in  Commons  &  Andrews,  Principles  of  Labor  Legis- 
lation  (1920)   c.  3,  pp.  139flF. 
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tween  employer  and  employee  was  begun  in  far  off  Xcw  Zealand. 
Within  twenty  years  all  of  ilic  stales  and  the  Comnionwcaltli  of  Australia 
had  adopted  the  same  general  system.  The  idea  si)r(.',-ul  to  Canada,  which 
enacted  it  in  limited  form  in  1907  as  the  Industrial  Disputes  Investi- 
gation Act,  and  to  the  Transvaal  in  1909.  In  the  United  States  there 
have  been  three  governmental  applicatums,  with  vaiyini^f  dcurors  of 
limitation,  of  the  principle  of  adjudication  of  industrial  controversies: 
The  Colorado  Industrial  Commission  created  in  1''15,-''  the  National  War 
Lahiir  i'.oard  created  in  I'HS  hut  >inee  di-i  iri;;uii/ed,  ■"  ;ind  the  l\aii>a-> 
Court  of  Industrial  Relations,  created  in  January,  1920.-'^  There  have 
also  been  a  number  of  jirivate  agreements  between  cmj^loyers  and  em- 
ployees to  arbitrate  dilteienre^  l)ei'(iie  their  nwp  ie]iresentatives, '•-  wliieli 
the  court<  will  s^o  far  tn  eiitoree/'' 

All  these  tribunals  lia\e  l)een  developing;  an  iii(lu>;rial  law,  working 
it  out  from  precedent  to  precedent  in  the  same  manner  as  the  great 
b()d\  of  the  eoiunion  law  has  been  de\elo])ed.  ('.reeled  with  suspicion 
and  distrust  by  enij)loyers  atul  employees  alike,  and  still  laboring  under 
immense  diflficulties  for  lack  of  proper  governmental  support  and  be- 
cause of  pub'ic  a])athy,  they  are  doing  more  than  merely  taking  a  step 
away  from  lawlessness  in  industry.  Whether  successful  or  not — for 
there  is  grave  doubt  of  their  continuance  as  presently  constituted,  because 
of  their  c«.ni]iul->ory  character — 1)y  educating  the  public  and  the  parties 
involved  in  the  fundamental  asjieet--  of  the  industri.al  relationship,  they 
are  clearing  the  way  for  law  to  develop  and  control  such  relationship, 
as,  in  the  past,  it  has  developed  and  controlled  other  relationships  of 
human  existence.  For  it  does  not  matter  what  the  agencies  formulating 
and  interpreting  law  are  termed,  whether  ccnirts  or  commissions,  so  long 
as  there  is  law  being  formulated  and  interpreted  to  prevent  strife. 

The   judges   themselves   have   in   three   instances  -'^    described   what 

"Colorado,  Laws  1915,  c.  180. 

"  An  absorbing  account  of  the  origin,  difficulties,  and  accomplishments  of 
the  National  War  Labor  Board  may  be  found  in  Richard  B.  Gregg,  The  National 
War  Labor  Board   (1919)   Z2,  Harvard  Law  Rev.  39. 

"See  The  Court  of  Industrial  Relations  of  i'he  State  of  Kansas  (1920),  con- 
taining the  Industrial  Court  Law,  and  the  Special  Message  of  Governor  Henry 
J.  Allen  outlining  the  need  and  character  of  such  legislation. 

'"  See  J.  H.  Cohen,  The  Revised  Protocol  in  the  Dress  and  Waist  Industry 
(1917)  Annals  of  the  Amer.  Acad,  of  Polit.  &  Soc.  Sci.  183;  and  Dr.  G.  M. 
Jane,  The  Trend  of  Voluntary  Conciliation  and  Arbitration  in  Labor  Disputes, 
ibid.  173. 

^^  Nedcrlansch  Amer.  S.  M.  v.  Stevedores',  etc.  Benev.  Soc.  (D.  C.  1920) 
265  Fed.  397.  This  decision  is  a  commendable  one,  particularly  upon  the  ques- 
tion of  the  measure  of  damages. 

^*  See  Mr.  Gregg's  article  referred  to  supra,  footnote  30,  p.  20 ;  Judge  Henry 
Bournes  Higgins,  A  New  Province  For  Law  and  Order,  Parts  I  and  II  (1915) 
29  Harvard  Law  Rev.  13  and  (1919)  32  Harvard  Law  Rev.  189,  treating  of  the 
history  and  achievements  of  the  Commonwealth  Court  of  Conciliation  and  Arbi- 
tration for  all  Australia,  during  the  past  fourteen  years  of  its  existence;  and 
Judge  W.  Jethro  Brown,  The  Judicial  Regulation  of  Industrial  Conditions  (1918) 
27  Yale  Law  Journ.  427,  giving  a  similar  treatment  of  the  Arbitration  Court  for 
the  State  of  South  Australia  from  1912  to  1918. 


STRIKES  AND  THE  LAW  793 

positive  but  progressive  rules  of  law  their  tribunals  have  ascertained  and 
what  the  rights,  duties,  powers  and  privileges  of  the  employer  and  his 
employees,  in  a  given  case,  are.     Their  observations  and  the  reports  ^s 
of  the  cases  decided  in  their  tribunals  will  constitute  the  Year  Books 
of   future  learning  in   industrial  law.     The  principle  of  the  minimum 
wage,  for  example,  as  announced  by  the  National  War  Labor  Board, 
that  "in  fixing  wages,  minimum  rates  of  pay  shall  be  established  which 
will  insure  the  subsistence  of  the  worker  and  his  family  in  health  and 
reasonable  comfort"  having  regard  to  the  "labor  standards,  wage  scales, 
and  other  conditions  prevailing  in  the  localities  affected,"  will  probably 
stand,  in  peace  times  as  it  did  in  war,  as  an  absolute  rule  of  law  in 
American  courts  of  whatsoever  jurisdiction,  as  long  as  the  wage  system 
survives.     The  cases  decided  by  this  Board  and  the  Australian  courts, 
illustrate  other  economic-legal  principles,  equally  reasonable  and  equally- 
legalistic,  in  the  best  sense  of  the  term.  { 
Recent    examples    of    how    workable    may    be   the    introduction    of 
purely  economic  and  sociological  principles  into  a  system   of  law,  are 
offered  by  the  findings  and  decisions  of  the  Kansas  Court  of  Industrial 
Relations  in  two  cases  involving  the  matter  of  wages.^^     Evidence  was 
received  bearing  upon  the  following  points:  (a)  The  variety  in  skill  and 
responsibility   necessary   for  the   proper   performance   of   complainants' 
various  duties;  (b)  the  industry  and  fidelity  of  the  individual  employee; 
(c)   the  increase  in  the  cost  of  living;   (d)   inability  of  some  of  com- 
plainants to  support  their  families  without  incurring  debt  or  drawing 
upon  the  principal  of  their  previous  savings ;  (e)  the  ability  of  some  of 
complainants   to   engage   in   remunerative   labor   in   another   field,   after 
doing  a  full  day's  work  at  their  regular  employment;  (f)  the  regularity 
and  the  hazards  of  the  employment;  (g)  the  financial  difficulties  of  one 
of  the  defendants;    (h)    the  increase  in   rates   recently  granted  to  one 
of  the  defendants,  and  the  effect  thereof  on  its  earnings.     The  court 
then  declared  and  applied  several  interesting  principles:   (a)  The  duty 
of  the  court    (the  state)    to  protect  a   fair  return  on  the  investment; 

(b)  the  obligation  of  the  company  to  consider  wages  before  dividends; 

(c)  the  inevitability  of  liquidation  should  a  business  be  unable  to  pay 
a  fair  rate  of  wages:  and  (d)  the  relation  of  wages  to  the  cost  of  living. 
In  one  case  a  definite  wage,  and  in  the  other  a  wage  scale,  was  con- 
structed, each  forming  the  actual  decision  of  the  court.     And  in  each 

"  The  reports  of  the  National  War  Labor  Board  are  referred  to,  e.  g.,  as 
Employees  v.  Western  Union  Telegraph  Co.,  Nat.  War  Lab.  Conference,  Docket 
No.  3  (1918).  The  reports  of  the  Australian  Commonwealth  Court  are  referred 
to  by  volume,  e.  g.,  as  Marine  Stewards,  10  Com.  Arb.  539  (1916).  The  reports 
of  the  South  Australian  State  Arbitration  Court  are  referred  to,  e.  g.,  as  The 
Carpenters  and  Joiners  Case,  S.  A.  A.  R.   (1917)   No.  10. 

^  State  of  Kansas,  on  relation  of  R.  J.  Hopkins,  Attorney  General  and  others 
V.  Topeka  Edison  Company  (1920)  Court  of  Industrial  delations,  Kansas,  Docket 
No.  3254-1-2;  and  Davidson  and  ofhers  v.  Joplin  &  Pittsburg  Railzi'ay  Co.  (1920) 
Court  of  Industrial  Relations,  Kansas,  Docket  No.  3283. 
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instance  the  court  acted  never  more  wisely  than  when  it  decided  that 
the  wage  and  wage  scale  were  but  temporary  and,  with"  the  court's 
approval,  were  alterable  by  agreement  of  the  parties. 

Speaking  of  skilled  and  faithful  workers,  one  eloquent  passage  in 
the  court's  opinion  in  the  Topcka  Company  case,  deserves  quotation : 

"Such  persons,  in  all  fairness  are  entitled  to  a  wage  which  will  enable 
them  to  procure  for  themselves  and  their  families  all  the  necessaries 
and  a  reasonable  share  of  the  comforts  of  life.  They  are  entitled  to  a 
wage  which  will  enable  them  by  industry  and  economy  not  only  to 
supply  themselves  with  opportunities  for  intellectual  advancement  and 
reasonable  recreation,  but  also  to  enable  the  parents  working  together 
to  furnish  to  the  children  ample  opportunities  for  intellectual  and  moral 
advancement,  for  education,  and  for  an  equal  opjKtrtunity  in  the  race 
of  life." 

Such  is  the  possibility  of  justice  through  judicial  determination 
of  matters  which  are  still  generally  left  by  judges,  lawyers,  the  public  and 
the  parties,  to  the  arbitrament  of  force. 

It  is  not  the  purpose  of  this  article  to  present  an  exhaustive  dis- 
cussion of  the  errors  and  achievements  of  these  particular  tribunals. 
It  is  rather  its  purpose  to  indicate  the  significance  of  their  existence, 
namely,  the  wisdom  of  expanding  our  jurisprudential  system  to  include 
all  questions  of  the  industrial  relationship. 

Let  us,  for  a  moment,  look  beyond  the  immediate  wisdom  of  such 
an  expansion  and  visualize  the  workings  of  the  system  it  would  create, 
and  endeavor  to  answer  objections  of  those  who  may  be  opposed  to  such 
a  solution  of  our  problem. 

As  shown  in  the  foregoing  discussion,  the  economic  rights  and  du- 
ties, peculiar  to  the  employer-employee  relationship,  have  no  standing  in 
our  courts  of  law  and  ecjuity.  If  such  standing  were  established,  how 
would  it  work  out  in  practice? 

The  procedure,  as  previously  intimated,  would  follow  the  ordinary 
lines:  a  complaint  at  law  to  recover  a  pecuniary  remedy  for  damage 
caused  the  one  party  by  the  unjust  economic  conduct  of  the  other;  or 
a  bill  in  equity  either  to  enjoin  such  conduct,  or  to  show  cause  why  some 
other  stated  course  of  conduct  should  not  be  pursued  by  the  complaining 
or  by  the  defendant  party.  Causes  of  action  would  be  found  in  the 
various  economic  causes  of  strikes. 

After  service  of  the  bill  of  complaint  and  answer,  the  issue  would 
be  tried  in  the  usual  fashion — before  a  judge  and  jury  at  law  or  before 
a  judge  alone  in  equity.  There  is  no  reason  why  the  rules  of  evidence 
of  the  particular  jurisdiction  should  not  apply.  Upon  the  determination 
of  the  facts,  the  judge  would  rule  on  the  law — the  economic  law,  be 
it  said.  Both  parties  would  be  expected  to  abide  by  the  decision,  though 
there  is  no  reason  to  curtail  the  privilege  of  appeal  if  a  constitutional 
question  should  be  raised,  or  if  the  appellate  tribunal  should  otherwise 
have  competent  jurisdiction  due  to  prejudicial  error  at  the  trial. 
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It  may  be  protested,  however,  that  this  is  tantamount  to  compulsion, 
and  that  it  is  their  direct  power  to  compel  disputants  to  appear  before 
them,  and  to  declare  a  strike  illegal  and  forbid  it,  which  make  present- 
day  industrial  courts,  such  as  the  Kansan  and  Australian  examples, 
always  objectionable  and  at  times  unworkable. 

As  to  this  objection,  the  simple  answer  is  that  our  modern  civil 
courts  are  not  primarily  compulsory.  No  one  need  appeal  to  a  court 
of  law  or  equity  unless  he  wishes  to,  and,  even  when  a  party  is  made  de- 
fendant by  actual  service  of  process,  he  is  under  no  compulsion  to  appear. 
He  may,  indeed,  lose  the  case  by  his  default  and  suffer  a  judgment  to  be 
entered  against  him,  and,  in  an  equity  case,  such  judgment  may  be  in 
the  form  of  an  order  for  disobedience  of  which  he  may  be  cited  for 
contempt;  but  no  such  judgment  or  order  is  possible  unless  plaintiff 
produces  facts  sufficient  to  support  a  prima  facie  case  in  his  own  behalf, 
and  no  reasonable  party,  duly  made  defendant,  who  has  a  righteous  de- 
fense, deliberately  neglects  to  produce  it. 

But,  it  may  be  argued,  even  though  it  cannot,  in  the  first  instance, 
compel  defendants  to  appear  before  it,  the  power  of  the  modern  court 
of  equity  to  cite  and  imprison  for  contempt  would  be  utilized  to  forbid 
strikes  under  the  proposed  plan,  exactly  as  it  is  utilized  today  under 
both  the  industrial  court  system  and  the  jurisdiction  which  equity  courts 
already  exercise  over  labor  controversies;  and  to  compel  men  to  work 
by  law  creates  as  real  a  condition  of  slavery  as  existed  in  this  country 
prior  to  1865. 

If  the  new  principle  of  decision,  which  it  has  been  the  aim  of  this 
article  to  expound,  is  a  sound  one,  it  will  be  readily  seen  that  this  ob- 
jection can  have  no  application  to  the  plan  proposed. 

Succinctly  the  principle  is:  That  it  is  not  the  function  of  the  court 
in  an  industrial  dispute  to  decide  whether  a  strike  is  lawful  or  unlaw- 
ful, and,  if  unlawful  forbid  the  strike  or  punish  the  strikers ;  but  that 
the  sole  function  of  the  court  is  to  decide  simply  whether  the  cause 
of  the  strike  is  economically  justified  or  not.  Since  the  only  jurisdiction 
of  the  court  is  of  the  cause  of  the  strike,  in  no  case  may  the  strike  itself 
be  enjoined. 

But  what  if,  ignoring  a  court  decision  that  their  cause  is  economically 
unjustifiable  and  that,  therefore,  they  are  not  entitled  in  law  or  equity 
to  the  subject-matter  of  their  demand,  the  men  go  out,  or,  if  already 
out,  stay  out,  on  strike?  If  the  decision  were  an  order  in  equity  would 
not  such  conduct  amount  to  contempt?  The  answer  to  this  argument 
lies  in  the  form  of  the  order,  which,  by  reason  of  the  application  of  the 
principle  of  decision  enunciated  above,  would  inevitably  exclude  re- 
straint of  a  strike. 

Let  us  illustrate. 

Suppose  the  employer  files  a  bill  in  equity  to  restrain  unionization 


796  COLUMBIA  LAW  REVIEW 

within  his  shop,  and  the  court  finds,  under  the  circumstances  of  the  case 
and  for  the  period  of  time  to  be  covered,  that  that  particular  unioniza- 
tion is  economically  wrongful,  and  grants  the  prayer.  Calling  a  strike, 
or  keeping  the  men  out  on  strike,  would  not  render  the  union  officials 
liable  for  contempt  for  disobeying  an  order  restraining  the  enrollment 
by  them  of  plaintiff's  employees  in  their  union.  The  two  acts  would 
be  totally  dissimilar. 

Again,  suppose  the  bill  were  to  restrain  the  refusal  by  employees 
of  a  decrease  in  wages?  Should  the  court  find  the  decrease  economically 
necessary  and  right,  it  would  perforce  grant  the  prayer.  Applying  our 
principle  again,  however,  it  will  be  observed  that  the  court  would  have 
no  jurisdiction  to  restrain  a  refusal  of  any  wages  at  all,  i.  c,  a  strike, 
and,  therefore,  it  could  not  find  in  contempt  those  who  would  prefer 
to  accept  no  wages  rather  than  a  decrease.  But  what,  then,  would  be 
the  significance  of  the  court's  decision  ?  Simply  this :  that  so  long  as 
the  workmen  accept  any  wages  at  all  from  their  employer  they  must 
accept  the  decreased  amount.  A  larger  significance  of  the  decision  would 
consist  in  the  determination  of  a  purely  economic  issue  by  the  scientific 
method  of  law. 

But  would  the  legal  determination  of  the  issue  result  in  the  actual 
termination  of  the  controversy,  if  the  right  to  strike  is  left  unimpaired? 
There  is  only  one  answer  to  this  question  and  to  a  strike  for  a  cause 
which  the  law  has  found  economically  unjust,  and  that  is  the  answer 
of  public  opinion. 

Though  legally  unassailable,  the  men  would  find  their  action  in 
striking  morally  indefensible.  Public  opinion,  without  whose  support, 
or,  at  least,  indifference,  no  action  in  public  can  be  successful,  as  states- 
men and  politicians,  workingmen  and  capitalists  bear  witness — public 
opinion  would  be  aroused  and  would  make  its  great  power  felt  to  the 
inevitable  defeat  of  the  strikers.^^ 

Public  opinion  ^*  is  slow  and  necessarily  inexact,  and,  therefore, 
it  cannot  safely  be  substituted  as  a  judge  of  fact  and  of  the  application 
of  technical  rules  of  law ;  but,  as  arbiter  of  a  purely  moral  or  ethical 
situation,  it  cannot  be  safely  gainsaid.  Of  course,  the  moral  and  ethical 
standards  of  the  public  may  and  do  change ;  but,  at  the  present  time, 
it  looks  upon  its  courts  as  its  surest  practicable  agencies  of  justice  for 
those  whose  rights  have  been  violated,   and   it  condemns   as   immoral 


"  Utilization  of  public  opinion  to  cause  workingmen  and  employers  to  abide 
by  the  published  findings  of  boards  of  investigation,  especially  created  for  each 
dispute,  is  the  basis  of  the  Canadian  Industrial  Disputes  Investigation  Act,  (1907) 
St.  6-7  Edw.  VII,  c.  20,  amended  (1920)  St.  10-11  Geo.  V,  c.  29,  and  of  the  British 
Industrial  Courts  Act,  (1919)  St.  9-10  Geo.  V,  c.  69.  It  is  sometimes  called  the 
Mackenzie-King  plan,  for  its  author.  Prominent  place  has  also  been  found  for 
it  in  the  recommendations  of  the  President's  Second  Industrial  Conference.  See 
infra,  footnote  42. 

**  For  a  scholarly  treatment  of  the  subject  of  public  opinion,  but  from  a 
political  rather  than  a  legal  point  of  view,  see  Lowell,  Public  Opinion  and  Popu- 
lar Government  (1914). 
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and  unethical  those  who,  without  just  complaint  of  the  fair  administration 
of  the  courts,  refuse  to  abide  by  their  decisions,  and  resort  to  force. 

Of  course,  honest  and  accurate  journalistic  supply  of  information 
is  essential  to  the  proper  functioning  of  public  opinion ;  but  that  presents 
a  problem  with  which  this  article  cannot  appropriately  deal.'^^ 

Upon  the  support  of  public  opinion  depend  the  vitality  and  hold 
on  civilization  which  our  various  institutions  maintain.  Among  these 
are  courts  of  law  and  equity  to  determine  the  rights  of  hurnan  beings. 
Courts  have  maintained  vitality  throughout  all  civilizations,  ancient  as 
well  as  modern.  Overthrown  at  times,  they  have  inevitably  been  re- 
established, for  society  has  found  human  intercourse  impracticable  and 
impossible  without  them.  To  add,  then,  to  the  functions  of  the  courts 
the  settlement  of  this  new  field  of  controversy  in  human  intercourse, 
the  field  of  industrial  relations,  is  both  a  logical  and  a  practical  step, 
and  one  which  will  surround  such  settlement  with  the  dignity  and  author- 
ity of  a  great  tradition,  that  of  the  common  law. 

But,  it  may  be  argued,  the  mass  of  litigation,  well-nigh  overwhelm- 
ing the  courts  to-day,  makes  it  imjX)ssible  to  open  them  to  any  new 
field  of  dispute,  to  say  nothing  of  the  almost  limitless  field  of  industrial 
relations.  This  is  a  very  practical  consideration,  but  it  is  no  reason 
for  not  creating  new  or  additional  "parts"  or  "calendars"  of  our  law 
and  equity  courts  as  they  presently  exist,  and  delegating  exclusively  to 
such  divisions  of  the  courts  the  determination  of  the  new  rights  and 
duties.^^ 

Thus  will  be  avoided  such  juridically  spurious  tribunals  as  the 
various  courts,  boards,  and  commissions  which  now  exist  to  settle  in- 
dustrial disputes,  and  there  will  be  engaged  in  the  working  out  of  indus- 
trial righteousness  and  peace  an  institution  with  which  the  public  has 
long  been  familiar,  for  which  it  has  deep-seated  respect,  and  the  decisions 
of  which  it  is  its  natural  impulse  to  support. 

Aluch  will  also  be  accomplished  towards  eliminating  the  tribunals 
themselves  from  the  domain  of  bitter  controversy  in  which,  in  their 
present  form,  they  are  now  involved.  Such  controversy  is  due  not  only 
to  the  power  of  some  of  these  tribunals  to  forbid  strikes  altogether  and 
to  the  unfamiliarity  of  the  public  with  them,  but  also,  and  very  largely, 
to  the  distrust  which  employers  and  employees  alike  may  have  of  the 
tradition  and  training  of  their  personnel.'*^ 

**  See  the  grave  though  necessarily  biased  indictment  of  modern  American 
journalism  in  Upton  Sinclair,  The  Brass  Check  (1919).  Cf.  Lippmann  and 
Merz,  A    Test'  of  the  NezfS   (Aug.  4,   1920,  supp.)    23  The   New   Republic. 

**  That  such  an  arrangement  is  entirelj'  practicable  is  shown  by  the  organi- 
zation of  the  New  York  County  Supreme  Court,  where  ex  parte  and  contro- 
verted equity  cases,  and  contract,  tort,  and  divorce  cases  are  divided,  in  a  mutually 
exclusive  fashion,  among  the  several  parts  of  the  court's  special  (equity)  and 
trial    (law)   terms. 

"  By  discussion  of  this  point,  no  invidious  reflection  is  intended  to  be  cast 
upon   the  personal   characters   of   the  present   incumbents   of   these   industrial   tri- 
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The  importance  of  the  judicial  personnel  of  a  body  dealing  with 
industrial  controversies  cannot  well  be  overemphasized.  Is  not  the  time 
ripe  for  an  econoniistic  bench,  that  is,  a  bench  composed  of  men  learned 
in  the  laws  of  economics?  We  put  upon  our  common  law  benches  none 
but  common  law  lawyers,  as  learned  as  political  circumstances  permit, 
because  time  has  shown  that  justice  is  derived  through  knowledge.  Should 
we  not  then  profit  by  the  analogy,  and  appoint  to  our  industrial  law 
benches  none  but  economic  law  lawyers? 

By  such  appointments,  both  the  expert  knowledge  and  the  intellec- 
tual balance,  essential  to  a  court  of  law  of  whatsoever  jurisdiction,  would 
be  assured  to  law  courts  of  industrial  jurisdiction,  thereby  removing 
whatever  distrust  employers  and  employees  may  feel  because  of  the 
possibility  at  present  that  men  may  be  elevated  to  the  industrial  law 
bench  whose  training  has  not  fitted  them  for  handling  economic  as  well 
as  legal  problems,  or  whose  experience  has  been  such  as  to  render  them 
intellectually  partial  to  one  or  the  other  side  of  the  controversy. 

If  we  are  to  have  a  bench  of  economists,  then  we  must  presuppose 
a  bar  of  economists ;  and  that  is  as  it  should  be.  There,  and  there  only, 
is  the  proper  place  for  the  representatives  of  the  parties.  They  will  be 
the  industrial  attorneys  of  the  future,  and  their  importance,  as  such, 
to  the  development  of  industrial  law  will  be  as  wide  as  has  been  the 
importance  of  the  common  law  attorney  to  the  development  of  the  great 
system  of  which  he  is  an  integral  part. 

It  is  upon  such  general  reasoning  that  the  writer  finds  himself  out 
of  sympathy  with  such  a  plan  for  the  settlement  of  industrial  disputes 
as  the  President's  Second  Industrial  Conference  recommends.^^  jg  j^ot 
a  board,  composed  of  three  representatives  of  industrial  employers,  three 
representatives  of  industrial  employees  and  three  representatives  of  the 
public,  equivalent  to  a  court  of  the  common  law,  composed  of  three 
judges  representing  the  plaintiff,  three  judges  representing  the  defend- 
ant, and  three  judges  representing  public  opinion?  Such  a  law  court 
would  defeat  its  own  purpose.  Group  judgment,  class  determinism,  it 
is  submitted,  cannot  form  the  basis  of  justice  in  human  relations  from 
the  standpoint  of  law ;  no  more  can  they  do  so  from  the  standpoint  of 
economics.  And,  are  we  to  substitute  unlearned  public  opinion  as  judge 
of  a  cause  capable  of  approachably  exact  economic  differentiations? 

The  Second  Industrial  Conference  recommendation,  in  the  above 
particular,  amounts  to  little  more  in  effect  than  arbitration ;  and  arbi- 
tration, in  the  present  state  of  controversy  in  industry,  does  not  satisfy 

bunals.  They  are,  in  every  case,  gentlemen  of  the  most  upright  integrity,  and 
are  rendering  a  high  public  service  by  their  perseverance  in  developing  law  amid 
the  disheartening  difficulties  of  numberless  enemies,  of  an  ill-conceived  system, 
and  of  apathy  or  open  hostility  on  the  part  of  the  public  because  of  inevitable 
failures. 

"See  Final  Report,  President's  Second  Industrial  Conference  (March  6,  1920), 
particularly  the  sections  dealing  with  The  Regional  Adjustment  Conference,  The 
Regional  Board  of  Inquiry,  and  The  National   Industrial  Board. 
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the  crying  need  for  a  determination  of  rights.  Arbitration,  in  practice, 
merely  continues  the  negotiations,  the  failure  of  which  brought  the  arbi- 
tration about,  and  aims  only  to  reach  a  compromise  as  satisfactory  to 
both  parties  as  possible,  but  without  any  determination  of  the  right  and 
the  wrong  of  the  matter.  As  a  result,  neither  party  is  satisfied  for  long, 
and  soon  the  whole  performance  must  be  repeated  with  the  same  vain 
consequence,  until  fruitless  repetition  has  rendered  it  discreditable. 

Finally,  if  the  new  law  and  its  administration  are  to  be  of  as  much 
benefit  to  workingmen,  as  to  employers,  the  workingmen  must  be  per- 
mitted to  organize,  as  they  wish,  and  to  deal  through  their  chosen  rep- 
resentatives. Determination  of  the  new  questions  will  largely  depend 
upon  the  relative  expertness  with  which  the  parties  can  present  the 
factual  merit  of  their  respective  sides,  both  in  negotiation  and  in  litiga- 
tion. Employees,  as  well  as  employers,  will  have  need  of  expert  ad- 
vocacy, and  they  must  be  permitted  to  choose  their  advocates  outside 
their  own  body,  if  they  are  to  have  equalit)'  with  a  corporate  employer. 
This  simply  means  that  neither  party  is  to  be  in  any  way  restricted 
in  the  development  of  superlative  power  in  the  pleading  and  argument 
of  its  case. 

Thus,  the  scales  of  justice  will  be  maintained  on  an  even  balance. 
It  is  no  sure  cure  of  strikes  which  is  here  proposed.  It  is  rather  a  plea 
that  we  set  about  discovering  the  right  and  wrong  of  each  matter  in 
dispute,  and  a  plan  for  putting  such  a  venture  into  execution.  Should 
we  not  approach  the  problem  from  this  broad  viewpoint  rather  than 
from  that  narrow  viewpoint  which  aims  only  to  abolish  strikes  as  an 
unmitigated  evil? 

Despite  the  plan  above  set  forth,  industry  affected  with  a  public 
interest  may  still  at  times  cease  to  function,  because  of  a  strike,  and 
the  public  may  suffer  in  consequence;  but  how  much  more  just  it  is 
for  the  public  thoroughly  to  arrange  for  the  complete  determination  of 
right,  and  leave  it  to  the  good  sense  of  the  wronged  to  utilize,  than 
for  the  public,  shutting  its  own  eyes  to  right  and  wrong,  blindly  to  punish 
for  disagreement  those  whose  opposed  interests  make  agreement  im- 
possible. 

For  it  is  not  through  coercive  measures  of  government  that  organized 
workmen  can  be  induced  to  leave  to  legal  decision  their  claims  of  right 
and  to  throw  aside  their  one  great  weapon  for  good  and  evil,  the  strike. 
It  will  be  til  rough  a  just  conviction  on  their  part  that  their  cause,  before 
a  court  of  law,  will  stand  on  its  merits,  as  translated  into  terms,  not 
of  eighteenth  century  prepossessions,  but  of  twentieth  century  realities. 
It  will  not  be  difficult  to  convince  workingmen,  or  employers,  that  courts 
of  law  are  better  and  surer  agents,  than  strikes,  to  determine  the  justice 
of  their  opposing  claims,  when  we  all — judges,  lawyers,  and  the  public — 
understand,  as  Lord  Chief  Justice  Holt  understood  in  the  case  of  the 
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voter,  that  here  is  a  situation  which,  from  the  nature  of  the  changed 
habits  and  new  customs  of  the  age,  imports  rights  and  duties  never 
before  comprehended,  but  a  situation  nevertheless,  which  should  be  ac- 
corded judicial  recognition.  With  such  understanding,  courts  of  law 
may  be  trusted,  in  Mr.  Justice  Holmes'  fine  phrase  of  faith,  to  reach 
that  occasionally  final,  quantitative  determination  of  the  worth  of  the 
competing  social  ends  which  respectively  solicit  a  judgment  for  the  one 
party  or  for  the  other  in  the  daily  struggle  for  life. 

Philip  Wager  Lowry 
New  York  City 
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NOTES 


The  Editors  of  the  Columbia  Law  Review  take  pleasure  in  informing 
alumni  of  the  Law  School  that  a  Columbia  University  Law  Library  Association 
has  been  organized.     Section  2  of  the  constitution  reads  as   follows : 

The  objects  of  the  Association  shall  be  to  assist  in  the  development  and  to 
increase  the  usefulness  of  the  Columbia  University  Law  Library,  by  the 
following  and   other   means   which   may  be   suggested    from    time   to   time: 

(a)  By  arousing  in  the  whole  body  of  students  and  alumni   an   interest 
in    the    Library. 

(b)  By   the   payment   of   annual    dues,   and   the   creation   of    a   Columbia 
University   Law    Library   Association    Fund. 

(c)  By    encouraging    donations    of    KooVce    and    collections    nf    books    to 
the   Library. 

(d)  By  building  up   a   StiKinii    i.oan   Collection    for   the   use   of   students 
unable   to   purchase   the   necessary   case   books. 

(e)  By   united    action    to   protect    the    library's    collections    from    acts    of 
vandalism   and   mutilation,   and    from   careless   and   unfair   use. 

All  alumni,  officers  and  students  of  the  Law  School  are  eligible  to  member- 
ship. The  dues  are  $1.00  per  year,  and  cheques  should  be  sent  to  Mr.  Lawrence 
H.  Schmehl,  Secretary-Treasurer  of  the  Association,  Law  Library,  Columbia 
University. 


How  Should  "Reasonable  Rent"  under  the  New  York  Housing  Laws  Be 
Calculated? — The  question,  left  unsettled  by  the  Housing  Laws,*  as  to  what  is  a 
reasonable  rent  and  what  factors  are  to  be  considered  in  determining  it,  is  of 
peculiar  interest  as  it  furnishes  a  striking  example  of  a  case  where  the  determina- 
tion of  a  question  of  law  is  purely  one  of  economics.  Usually,  however,  a  mass  of 
formal  legalistic  doctrines  must  be  cleared  away  before  the  root  of  the  matter  is 
reached,  while  here  the  real  question  is  immediately  presented.  As  the  question 
is  economic,  the  sound  result  can  only  be  reached  by  treating  it  as  such.  The  object 
of  the  Housing  Laws  is  to  obtain  for  the  tenant  the  best  accommodations  at  the 
most  reasonable  rate  which  will  attract  capital  to  the  business.  Recent  cases  in 
the  lower  New  York  courts,  which  deal  with  the  method  of  determining  this  rate, 
are  in  hopeless  conflict.  They  disagree  as  to  the  base  upon  which  the  rent  should 
be  figured.*     All  three  possible  bases  have  been   taken ;   the   owner's   equity,'  his 

'  N.  Y.,  Laws  1920,  c.  944. 

*  To  illustrate  the  problem,  suppose  A  owns  a  $100,000  apartment  house  on 
which  he  paid  $20,000  and  gave  a  mortgage  for  $50,000.  The  reasonable  value  is 
$100,000,  the  investment  $20,000,  and  the  capital  $50,000.  Now,  if  a  fixed  rate  is 
taken,  say  10%,  and  then  the  base  determined  there  will  be  a  very  material  differ- 
ence in  result  varj-ing  with  the  base  chosen.  If  we  use  the  reasonable  va'ue,  the 
owner's  return  will  be  $10,000;  if  the  investment,  $2,000;  if  the  capital,  $5,000.  The 
more  sensible  way  of  approaching  the  problem  is  to  determine  the  base  and  then 
fix  the  rate  according  to  which  base  is  taken.  What  is  a  reasonable  rate  is  not 
discussed  in  this  note.  However,  it  is  suggested  that  the  lowest  rate  which  will 
attract  capital  to  the  housing  business  is  the  reasonab'e  rate. 

'Miller  v.  Avon  (Sup.  Ct.  App.  Term,  1st  Dept.  1921)  188  N.  Y.  Supp.  457; 
Katifmann  v.  Bielsky  (Sup.  Ct.  App.  Term,  1st  Dept.  1921)  188  N.  Y.  Supp.  832 
{semhle). 
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investment/  and  the  reasonable  value  of  the  property.* 

First,  let  us  consider  upon  what,  in  the  general  course  of  business,  profits  are 
figured.  It  is  not  on  the  total  value  of  the  property  nor  on  the  investment,  but 
upon  the  capital.*  This  is  well  illustrated  by  the  method  of  keeping  books.  Suppose 
A  owns  an  apartment  house  worth  $100,000  on  which  he  has  a  $60,000  mortgage. 
On  his  books  under  the  heading  "Property,"  $100,000  is  entered,  under  "Mortgage," 
$60,000  and  under  "Capital,"  $40,000.  It  is  upon  this  last  item,  the  equity,  that 
the  owner  calculates  the  return  on  his  business.  Consequent'y.  >t  seems  that  this  is 
the  natural  base  for  the  court  to  take. 

Next,  let  us  consider  the  investment.  If  this  were  taken  as  the  base,  several 
serious  difficulties  would  arise.  In  the  first  place,  the  owner  would  be  deprived  of 
one  of  the  incidents  of  property  which  every  purchaser  of  real  estate  considers  in 
buying,  the  possibility  that  the  value  of  the  property  wi!l  increase.  In  the  case  of 
one  who  has  owned  property  for  several  years,  this  might  be  a  very 
material  amount.  Of  course  the  result  of  all  regulation  is  to  injure  values.  The 
question  here  is,  to  what  extent  did  the  legislature  intend  to  injure  values?  The 
rent  laws  are  defensive  measures  designed  to  meet  the  present  crisis  by  preventing 
further  increase,  rather  than  by  diminishing  values  which  existed  at  the  time  of  their 
enactment.  This  is  shown  by  the  fact  that  courts  have  held  them  not  applicable  to 
leases  made  prior  to  the  date  they  became  eflFective.^  This  seems  a  reasonable  in- 
terpretation, particularly  in  view  of  the  fact  that  no  specific  statement  to  the 
contrary  is  made  in  the  act. 

There  is  a  further  difficulty  caused  by  taking  the  investment  as  a  base.  Suppose 
A,  B  and  C  each  own  one  of  three  identical  apartment  houses  of  the  same  present 
value.  A  bought  his  for  $70,000,  B  his  for  $100,000  and  C  his  for  $160,000.  Each 
gave  a  mortgage  for  $40,000  and  paid  the  balance  in  cash.  At  any  uniform  rate, 
C  wou!d  receive  four  times  as  much  as  A  and  twice  as  much  as  B.  One  might 
say  that  all  three  were  treated  fairly  because  they  all  received  the  same  per- 
centage on  each  dollar  originally  invested.  But  suppose  $100,000  is  the  reasonable 
value  of  each  house.  A  purchaser  of  real  estate  expects  to  have  the  gain  caused  by 
a  rise  in  value  and  also  to  stand  the  losses  caused  by  depreciation.  Hence  here 
all  parties  a!ike  would  expect  a  return  on  $60,000.  This  result  would  likewise 
seem  desirable  from  the  tenants'  point  of  view.  In  each  house  there  are  identical 
apartments ;  but  if  we  take  the  investment  as  the  base  the  rent  would  vary  in  the 
same  proportion  that  one  investment  is  greater  than  another.  This  would  be  no 
argument  against  applying  the  rule  in  the  cases  of  A  and  B  if  they,  the  landlords, 
were  not  unjustly  treated.  In  C's  case,  however,  the  tenants  would  be  forced  to 
pay  a  return  on  C's  loss.  To  make  all  pay  rent  on  $60,000  would  not  be  unfair  as 
each  would  then  have  the  same  thing  at  the  same  price. 

Let  us  again  consider  the  equity  as  a  possible  base.  If  we  take  a  fixed  rate, 
the  net  rental  will  vary  with  the  amount  of  the  equity, — the  larger  the  equity  the 
greater  the  rent.  For  example :  A  and  B  own  identical  apartment  houses  each 
worth  $100,000.     A  has  given   a  mortgage  of  $50,000  while  B   has  given  one  of 

*Hall  Realty  Co.  v.  Moos  (Sup.  Ct.  App.  Term,  1st  Dept.  1921))   115  Misc.  506, 

188  N.  Y.  Supp.  858.  The  same  court  on  the  same  day  apparently  held  that  the  rent 
could  be  allowed  on  the  value  of  the  property.  It  does  not  appear,  however, 
whether  the  question  of  allowing  it  on  the  equity  was  presented  or  whether  the 
landlord  had  paid  full  value.  Sperling  v.  Barton  (Sup.  Ct.  App.  Term,  1st  Dept. 
1921)  188  N.  Y.  Supp.  857. 

^Hirsch  v.  U\'incr  (Sup.  Ct.  App.  Term.  2d  Dept.  1921)  116  Misc.  312,  190  N. 
Y.  Supp.  111. 

*  The  terms  "capital"  and  "equity'"  are  used  in  this  note  interchangeably. 

^Orinoco  Realty  Co.  v.  Bandler  (App.  Div.,  1st  Dept.  1921)  189  X.  Y.  Supp. 
855:  1200  Madison   Ave.  Corp.  v.   Merrils   (Sup.  Ct.  App.  Term.   1st  Dept.    1921) 

189  N.  Y.  Supp.  110:  810  West  End  Ave.,  Inc.  v.  Herzog  (Sup.  Ct.  App.  Term, 
1st  Dept.  1921)  189  N.  Y.  Supp.  11. 
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$60,000.  Take  20%  as  the  reasonable  rate.  The  tenants  in  A's  house  will  have  to 
pay  $2,000  more  than  those  in  B's  for  exactly  the  same  accommodation.  Again 
suppose  that  C  has  been  successful  in  mortgaging  his  property  to  its  full  value. 
His  tenants  will  have  to  pay  only  the  cost  of  operation.  Under  ordinary  circum- 
stances, competition  will  take  care  of  this,  since  neither  will  be  able  to  charge  a 
greater  rent  than  the  other.  If  one  man  has  more  capital  in  his  house  than  is 
usual  in  the  business,  he  will  be  forced  to  mortgage  his  property  to  a  greater  ex- 
tent so  as  to  release  part  of  his  money  for  other  ventures.  Otherwise,  he  must  be 
satisfied  with  a  lower  rate  on  his  capital.  From  general  business  experience,  a 
certain  ratio  can  be  determined  at  which  capital  and  mortgage  can  be  combined  to 
get  the  most  efficient  service  at  the  lowest  cost.  It  is  not  straining  the  meaning  of 
the  Housing  Laws  to  hold  that  reasonable  rent  means  a  rent  figured  under  the 
most  efficient  method  of  conducting  the  business.  This  ratio  at  which  mortgage 
and  capital  can  be  most  effectively  employed  is  a  question  of  fact.  Then,  in  deter- 
mining the  reasonable  rent,  the  equity  should  only  be  considered  up  to  the  extent 
fixed  by  this  ratio.  On  all  of  the  equity  above  that  amount,  the  owner  should  be 
allowed  only  the  same  rate  at  which  he  can  borrow  money  on  a  mortgage.  If 
his  equity  is  less,  he  should  be  able  to  get  a  return  on  an  amount  up  to  that  fixed 
by  the  ratio,  because  it  was  his  ability  that  secured  the  added  loan  and  he 
should  have  the  benefit  of  it.  For  illustration,  suppose  A,  B  and  C  each  own 
identical  apartment  houses  valued  at  $100,000.  A  has  mortgaged  his  at  $50,000, 
B  his  at  $70,000  and  C  his  at  $40,000.  Take  5:5  as  the  proper  ratio  and  the  rate 
as  20%.  A  will  get  $10,000.  B  $10,000  plus  6%  on  $20,000,  the  rate  at  which  he 
could  borrow  money  on  a  mortgage,  or  $1200,  making  a  total  of  $11,200,  and  C 
$10,000.  This  rule  also  has  the  advantage  that  ail  tenants  pay  the  same  rent, — 
$10,000,  plus  6%  on  $50,000,  plus  the  operating  expenses.' 

Now,  let  us  consider  the  reasonable  value  of  the  property  as  a  base.  As  has 
been  pointed  out,  it  is  not  upon  this  that  the  average  man  figures  his  return. 
Although  it  is  not  the  most  natural  base,  we  may  use  it  and  arrive  at  the  same 
result  as  by  using  the  equity.  However,  a  different  rate  must  be  fixed.  Take  the 
last  case  stated  above.  The  net  income  plus  the  interest  in  all  three  cases  amounts 
to  $13,000.  This  would  equal  13%  on  the  reasonable  value.  Using  this  and  not 
allowing  the  owner  to  deduct  the  interest  on  the  mortgage,  each  will  get  the  same 
return  as  though  the  equity  was  used  as  the  base.  This  method  of  computing,  once 
the  rate  has  been  fixed,  has  the  virtue  of  simplicity. 

This  raises  the  question  of  reasonable  value.  If  we  take  market  value  as  the 
reasonab'e  value  we  are  arguing  in  a  circle  because  market  value  depends  almost 
entirely  upon  what  the  property  will  bring  in  rents.  If  this  return  is  unreasonable, 
the  value  will  be  unreasonable.  However,  if  the  rule  that  the  Housing  Laws  do 
not  apply  to  leases  made  before  the  statute  is  upheld,  reasonab'e  value  can  be 
taken  as  that  amount  which  average  property  of  a  similar  kind  was  worth  before 
their  passage.  Assessed  value  has  also  been  suggested  as  the  reasonable  value, 
but  it  has  been  objected  that  assessed  value  is  higher  than  reasonable  value. 

In  conclusion,  it  shouM  be  noted  that  if  the  rate  is  computed  correctly,  it  is 
immaterial  whether  the  equity  or  the  reasonable  value  be  taken  as  the  base. 
Much  time  and  confusion  would  have  been  saved,  however,  if  in  the  first  case  in- 
volving this  question  the  ratio  above  mentioned  had  been  determined,  the  reason- 
able rate  on  the  equity  fixed,  and  from  this,  the  corresponding  rate  on  the  reason- 

"  It  has  been  argued  that  the  greater  the  mortgage  the  greater  will  be  the 
owner's  risk.  This  seems  incorrect.  For  example :  Suppose  A  and  B  each  own 
identical  apartment  houses  of  the  present  value  of  $100,000.  A  has  given  a  mort- 
gage of  $60,000  while  B  one  of  $40,000.  If  the  value  of  the  property  decreases 
$20,000  both  A  and  B  lose  the  same  amount.  A's  equity  has  decreased  to  $20,000; 
B's  to  $40,000. 
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able  value   computed.     Thereafter  it   would   only  be   necessary  to  determine  the 
reasonable  value  and  then  use  the  rate  so  found  in  reaching  the  decision.' 


Effect  of  Bank's  Credit  to  Payee  op  Check  in  Misreliance  upon  State  of 
Drawer's  Account. — Usually  money  paid  under  a  mistake  of  fact,  paid  in  mis- 
reliance  upon  a  right  or  duty,  may  be  recovered  back.'  for  the  defendant  is 
"under  an  obligation,  from  ties  of  natural  justice,  to  refund.'"  And  the  'plain- 
tiff, even  if  negligent,  may  recover  if  his  act  has  not  changed  the  position  of  an 
innocent  defendant  to  his  detriment."  *  Despite  these  underlying  principles,  several 
exceptions  have  gained  a  more  or  less  firm  foothold  in  the  law,  and  have  had 
their  influence  upon  analogous  situations.  Reference  is  had,  of  course,  to  the  doc- 
trine that  there  is  no  recovery  of  payment  on  a  negotiable  instrument  to  a  holder 
in  due  course  where  the  drawee  pays  or  accepts  a  forged  bill,*  nor  where  one  is 
induced  by  a  forgery  of  his  own  signature  to  pay.* 

Where  the  plaintiff  has  paid  money  to  or  conferred  a  benefit  upon  the  de- 
fendant in  misreliance  upon  his  duty  to  a  third  party,  another  element  enters. 
If  the  defendant  is  an  innocent  purchaser  for  value,  there  should  be  no  recovery.* 

*  The  necessity  for  determining  the  reasonable  value  cannot  be  avoided  in 
either  case.  If  the  equity  is  used,  you  must  first  take  the  reasonable  va'ue  and 
then  subtract  the  amount  of  the  mortgage  to  determine  the  value  of  the  equity. 

Attention  has  not  been  called  to  the  public  utility  rate  regulation  cases.  They 
are  not  analogies  as  the  temporary  character  of  the  Housing  Laws  renders  the 
economic  situation  thereunder,  wholly  different. 


^Woodruff  V.  Claflin  Co.  (1910)  198  N.  Y.  470,  91  N.  E.  1103;  State  Sav- 
ings Bank  V.  Buhl  (1901)  129  Mich.  193,  88  N.  W.  471;  Continental  Caoutchouc, 
etc.  Co.  V.  Kleinwort  (1904)  90  L.  T.  (n.  s.)  474;  Woodward,  Quasi-Contracts 
(1913)    10,   11,   12. 

In  the  Kleinwort  case,  supra,  the  court  says,  at  page  476,  in  regard  to  a 
situation  where  the  recipient  has  paid  the  money  to  a  third  person,  that  "it  is  clear 
law  that  prima  facie  the  person  to  whom  money  has  been  paid  under  a  mistake  of 
fact  is  liable  to  refund."  This  seems  to  allow  the  recipient  to  prove  that  in  fact 
he  has  not  pecuniarily  benefited  since  he  has  spent  the  money  upon  a  luxury  which, 
under  other  circumstances,  he  would  not  have  procured. 

'Lord  Mansfield,  in  Moses  v.  Macferlan  (1760)  2  Burr.  1005,  1008. 

*  National  Bank  of  California  v.  Miner  (1914)  167  Cal.  532,  140  Pac.  27;  see 
Hathaway  v.  County  of  Delaware  (1906)  185  N.  Y.  368,  370,  78  N.  E.  153;  State 
Savings  Bank  v.  Buhl,  supra,  footnote  1.  p.  197;  (1908)  8  Columbia  Law  Re\'.  404. 

*  Price  V.  Neale   (1762)   3  Burr.  1354;  see  N.  I.  L.  §  62. 

'Jones  V.  Bank  (1910)  144  Mo.  App.  428,  128  S.  W.  829;  contra,  Welch  v. 
Goodwin  (1877)   123  Mass.  71. 

"Moors  V.  Bird  (1906)  190  Mass.  400,  77  N.  E.  643;  Walker  v.  Conant  (1888) 
69  Mich.  321;  Keener,  Quasi-Contracts  (1893)  77,  157;  cf.  the  rights  of  an  innocent 
payee  who  buys  of  a  remitter.     (1920)  20  Columbia  Law  Rev.  749,  758. 

In  Strauss  v.  Henscy  (1896)  9  App.  D.  C.  541  and  in  Grand  Lodge,  etc.  v. 
Tozvtie  (1917)  136  Minn.  72,  161  N.  W.  403,  though  the  facts  were  similar  to  those 
in  Walker  v.  Conant,  supra,  footnote  6,  an  opposite  result  was  reached.  The 
facts  are  as  follows :  By  fraud  T  induces  the  plaintiff  to  loan  him  money  on  a 
forged  mortgage.  At  T's  request  the  plaintiff  pays  part  of  the  money  to  the 
defendant  to  satisfy  the  defendant's  claim  on  a  prior  mortgage  likewise  forged 
by  T.  In  the  Strauss  and  Grand  Lodge  cases  the  defendant  was  not  regarded  as 
a  purchaser  for  value.  The  courts,  especially  in  the  later  case,  seem  to  view 
the  transaction  as  an  attempted  novation.  But  it  might  be  said  that  the  defendant 
is  a  purchaser  for  value,  since  he  surrendered  his  claim  against  the  forger  of  the 
mortgage. 

In  Laurence  v.  Avurican  National  Bank  (1873)  54  N.  Y.  432,  the  plaintiff 
made  an  overpayment  to  the  defendant  of  the  supposed  balance  due  from  the 
plaintiff  to  a  third  party.  The  defendant  was  the  creditor  of  the  third  party,  and 
had  given  a  discharge  of  this  debt  on  the  basis  of  the  plaintiff's  payment.  The 
plaintiff  was  allowed  to  recover,  the  court  holding  that  the  defendant  could  avoid 
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If  the  defendant  pays  money  or  surrenders  a  chattel  in  return  for  the  payment 
by  the  plaintiff,  there  is  no  difficulty  in  determining  whether  or  not  he  is  a  pur- 
chaser for  value.  But  where  he  attempts  to  surrender  a  claim,  a  logical  deduction 
as  to  whether  or  not  he  is  a  purchaser  for  value  cannot  be  made.  If  the  assump- 
tion is  made  that  the  creditor  must  return  that  which  he  obtained  by  a  mistake, 
it  logically  follows  that  there  was  a  failure  of  consideration  for  the  contract  to 
surrender  his  claim.  But  if  the  only  other  possible  assumption  be  made;  namely, 
that  he  has  surrendered  his  claim,  he  should  he  allowed  to  keep  that  for  which 
he  did  surrender  it.  The  release  of  an  antecedent  debt  is  now  generally  regarded 
as  value,'  and  choscs  in  action  are  dealt  with  freely  and  frequently.  The  courts 
quite  properly,  therefore,  treat  a  surrender  of  a  claim  as  if  it  were  the  surrender 
of  a  physical  chattel,  and  regard  the  defendant  as  a  purchaser  for  value.'  Where, 
however,  the  defendant  is  not  a  purchaser  for  value,  and  where  the  mistake  is  not 
collateral,'"  the  plaintiff  should  recover  provided  his  negligence,  if  there  be  any, 
has  not  prejudiced  the  position  of  the  defendant." 

^Vhen  the  plaintiff  is  a  bank  that  has  paid  a  check  in  misreliance  upon  the 
state  of  the  drawer's  account,  the  courts  frequently  say  that  "it  is  a  completed 
transaction  which  cannot  be  rescinded  except  for  fraud  "  or  in  the  case  of  mutual 
mistake."'*     The   effect   of   this   view   of   the   situation   is   hard   to   estimate.      In 

the  discharge  as  having  been  given  by  mistake.  This  result  was  reached  when  the 
surrender  of  an  antecedent  debt  was  never  regarded  as  value  in  New  York.  That 
may  account  in  part  for  the  decision. 

In  Merchants'  Insurance  Co.  v.  Abbot  (1881)  131  Mass.  397  and  in  Whitehurst 
V.  Mason  (1913)  140  Ga.  148,  78  S.  E.  938,  no  recovery  was  allowed  against  the 
defendant  who  was  the  assignee  of  the  alleged  chose  in  action  against  the  plaintiff. 
The  courts  regarded  the  plaintiff  as  having  acted  in  misreliance  upon  a  duty  to  the 
assignor,  and  therefore  necessarily  treated  the  defendant  as  a  purchaser  for  value. 
Continenikil  Caoutchouc,  etc.  Co.  v.  Kleimvort,  supra,  footnote  1  more  correctly 
holds,  on  similar  facts,  that  the  plaintiff  acted  because  of  a  supposed  duty  to  the 
asignee  and  thus  allows  a  recovery.  Payment  to  the  assignor,  it  need  hardly  be 
said,  would  not,  after  notice  of  the  assignment,  discharge  the  obligation. 

^  Laivrcnce  v.  American  National  Bank,  supra,  footnote  6. 

•  N.  I.  L.  §  25. 

■  See  cases  supra,  footnote  6. 

"A  mistake  as  to  the  plaintiff's  duty  to  a  third  person  is  not  a  collateral  error; 
it  is  the  sine  qua  non  of  the  plaintiff's  action. 

"McClary  v.  Railroad  Co.  (1894)  102  Mich.  312,  60  N.  W.  695;  Koonts  v. 
Central  National  Bank  (1873)  51  Mo.  275;  see  Stephens  v.  Board  of  Education 
(1879)  79  N.  Y.  183,  186. 

In  Johnson  v.  Boston  &  M.  R.  R.  (1897)  69  Vt.  521,  38  Atl.  267,  though  the  facts 
were  similar  to  those  in  McClary  v.  Railroad  Co.,  supra,  recovery  was  not  allowed. 
The  facts  are  as  follows:  The  plaintiff  carried  mail  which  the  defendant  was  under 
a  duty  to  carry,  both  parties  erroneously  supposing  that  the  plaintiff  was  under 
contract  to  carry  the  same  for  the  United  States  government.  The  court  in  the 
former  case  said  that  the  action  of  the  parties  precluded  any  implied  promise.  It 
seems  to  have  failed  to  note  that  the  implied  promise  of  quasi-contracts  is  and 
should  be  a  fiction,  and  that  it  is  so  to  the  extent  of  the  defendant's  benefit.  If 
there  is  a  promise,  express  or  implied  in  fact,  there  is  no  need  for  the  fictional 
promise  implied  in  law. 

'*The  courts  of  course  will  aid  a  defrauded  plaintiff.  Cf.  Robinett  v.  Bank  of 
Willow  Springs  (1914)  178  Mo.  App.  422,  163  S.  W.  248. 

"  Just  what  is  meant  by  a  mutual  mistake  is  not  always  made  clear.  In  the  fol- 
lowing cases  it  was  held  that  there  was  no  mutuality  of  mistake  although  the 
drawee  bank  made  a  mistake  as  to  the  state  of  the  drawer's  account,  and  although 
the  payee  did  not  know  that  the  drawer  had  insufficient  funds.  American  Nai'. 
Bank  V.  Miller  (1913)  229  U.  S.  517,  33  Sup.  Ct.  883;  Riverside  Bank  v.  First  Nat. 
Bank  (C.  C.  A.  1896)  74  Fed.  276.  The  better  view  is  that  under  such  conditions 
there  is  a  mutual  mistake.  Grand  Lodge  v.  Towne,  supra,  footnote  6 ;  National 
Bank  of  Ca'ifornia  v.  Miner,  supra,  footnote  3.  In  fact  there  is  a  mutual  mistake; 
indeed  it  is  a  fraud  on  the  part  of  the  payee  to  deposit  a  check  when  he  knows  that 
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most  of  the  cases  where  a  recovery  has  not  been  allowed,  the  defendant  has  been 
a  purchaser  for  value."  And  where  the  defendant  has  not  been  a  purchaser  for 
value,  and  where  he  has  not  been  prejudiced  by  the  plaintiffs  mistake,  courts 
seem  generally  to  allow  recovery."  The  use  of  the  language  indicated  above  is 
probably  due  to  the  conscious  or  unconscious  influence  of  the  doctrine  of  Price  v. 
Neale.  It  is  but  a  short  step  to  say  that  since  the  bank  is  absolutely  liable  for  a  mis- 
take due  to  a  forged  signature  of  the  drawer,  it  should  be  similarly  liable  for  a 
mistake  as  to  the  state  of  the  drawer's  account.  The  bank  alone  is  in  position  to  de- 
termine the  state  of  the  account ;  the  situations  are  fairly  analogous.  The  vital  ques- 
tion, however,  is  as  to  the  advisability  of  extending  an  exception  to  the  general  rules 
governing  recovery  for  a  mistake.**  The  real  reason  for  such  an  extension  is  a 
desire  for  certainty,  a  desire  permanently  to  close  commercial  transactions  as 
quickly  as  possible."  But  it  hardly  seems  wise  to  sacrifice  justice  to  certainty, 
especially  since  innocent  holders  for  value  of  paper  may  be  protected  without  so 
doing."  And  is  it  not  unjust  to  render  certain  at  the  expense  of  the  plaintiff,  the 
retention  of  the  benefit  by  a  holder  who  has  given  no  value?  Therefore  the  courts 
have  seen  fit  to  restrict,  rather  than  extend,  the  application  of  Price  v.  Neale, 
and  to  substitute  in  its  p'ace  the  general  rules  governing  recovery  for  a  mistake.** 
And  so  Price  v.  Neale  is  often  applied  only  in  a  restricted  manner  to  the  certifica- 
tion of  checks.  Thus  in  such  jurisdictions,  if  there  is  no  change  of  position,  if  no 
one  has  acted  on  the  strength  of  the  certification,  a  bank  may  withdraw  it  if 
erroneously  extended."     On   the  other  hand,  however,  it  is  more  generally   said 

the  drawer  has  not  sufficient  funds  to  meet  it.  Peterson  v.  Union  Nat.  Bank  (1866) 
52  Pa.  St  206. 

Further,  even  if  the  mistake  be  unilateral,  it  would  be  equitab'e  to  allow 
restitution  where  the  defendant  has  given  no  consideration,  and  has  suffered  no 
detriment  by  the  plaintiff's  act.  To  rescind  a  contract,  a  mutual  mistake  is  required. 
But  where  a  bank  simply  pays  money  for  a  check,  where  there  is  merely  an  ex- 
change, there  is  no  reason  why  the  defendant  should  get  something  for  nothing, 
and  therefore  an  tinilateral  mistake  in  such  situations  should  be  the  basis  for  resti- 
tution. 

"Riverside  Bank  v.  First  Nat.  Bank,  supra,  footnote  13;  Spokane  &  Eastern 
Trust  Co.  v.  Huff  (1911)  63  Wash.  225,  115  Pac.  80  {semble)  ;  see  Merchants' 
Insurance  Co.  v.  AbboM,  supra,  footnote  6,  p.  402. 

"James  River  Nat.  Bank  v.  IVeber  (1910)  19  N.  D.  702,  124  N.  W.  952; 
Citisen's  Central  Nat.  Bank  v.  New  Amsterdam  Nat.  Bank  (1908)  128  App.  Div.  554, 
112  N.  Y.  Supp.  973. 

In  Mercliants'  Nat.  Bank  v.  Nat.  Eagle  Bank  (1869)  101  Mass.  281,  285  the 
right  to  recover  is  not  limited  to  those  occasions  when  the  defendant  is  not  a 
purchaser  for  value. 

In  Merchants'  Bank  v.  Nat.  Bank  of  the  Commonwealth  (1885)  139  Mass.  513, 
2  N.  E.  89  the  plaintiff  was  allowed  to  recover  because  the  defendant  was  an 
agent  and  had  personallj'  given  no  value.  But  the  agent  holds  for  the  principal, 
and  since  the  court  intimates  that  the  principal,  having  given  value,  could  have 
kept  the  money,  the  case  is  wrong.  This  seems  to  limit  the  earlier  Massachusetts 
case  above. 

"•For  a  general  discussion  of  the  doctrine  of  Price  v.  Neale  see  (1890-1891)  4 
Harvard  Law  Rev.  297;  Keener,  Quasi-Contracts  (1893)  154. 

"  Ri7-crside  Bank  v.  First  Nat.  Bank,  supra,  footnote  13,  p.  279:  "The  beauty 
and  value  of  the  rules  governing  commercial  paper  consists  in  their  perfect  cer- 
tainty and  reliability." 

"  See  Jones  v.  Bank,  supra,  footnote  5,  p.  433. 

"American  Express  Co.  v.  State  Nat.  Bank  (1911)  27  Okla.  824,  113  Pac.  711; 
Bank  of  Lisbon  v.  Bank  of  Wvndmere  (1906)  15  X.  D.  299,  108  N.  W.  546; 
McKlerov  &  Bradford  v.  Southern  Bank  of  Kv.  (1859)  14  La.  Ann.  *458:  IVilliams- 
burqh  Trust  Co.  v.  Turn  Suden  (1907)  120  App.  Div.  518,  105  N.  Y.  Supp.  335; 
T'nited  States  v.  National  E.vchange  Bank  (1909)  214  U.  S.  302.  29  Sup.  Ct.  665: 
Title  Guarantee,  ePc.  Co.  v.  Haven  (1909)  196  N.  Y.  487,  89  X.  E.  1082;  see  (1911) 
11  CoLUMBi.\  Law  Rev.  466. 

"  Bafdinger   &   Kupfcrman    Mfg.    Co.   v.    Manufacfurrrs'   Citizens'    Trust    Co. 
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that  the  liability  is  an  absolute  one,"  though  it  should  again  be  noted  that  the 
cases  usually  involve  an  innocent  holder  for  value. 

In  the  recent  case  of  Cohen  v.  Firs^  Nat'l  Bank  of  Nogalcs  (Ariz.  1921)  198 
Pac.  122,  the  plaintiff  payee  mailed  a  check  to  the  defendant  bank  for  deposit.  The 
drawer  of  the  check  was  likewise  a  depositor  in  the  defendant  bank.  The  plaintiff 
was  credited  on  the  books  with  the  deposit,  and  a  notice  of  such  immediate  ex- 
tension of  credit  was  mailed  to  him.  On  the  next  banking  day,  the  defendant 
bank  learned  that  the  drawer  did  not  have  funds  to  cover  the  check.  The  plain- 
tiff was  notified  by  telegram  that  the  check  was  not  good.  The  telegram  arrived 
prior  to  the  letter.  The  plaintiff  had  cashed  the  check  in  question  for  the  drawer. 
The  defendant  refused  to  honor  the  plaintiff's  check  drawn  against  this  credit. 
The  court  held  that  the  bank  entered  into  a  "debtor-creditor"  contract  upon  the 
mailing  of  the  notice;  that  the  extension  of  credit  was  similar  in  legal  effect  to 
actual  payment;  that  in  the  absence  of  mutual  mistake"  there  could  be  no  rescis- 
sion; and  that  therefore  judgment  on  the  check  should  be  for  the  plaintiff. 

The  extension  of  credit  is  not  the  same  as  payment,  and  different  legal  con- 
sequences frequently  attach  to  the  varying  situations.  Thus,  the  mere  giving  of 
credit  to  a  depositor's  account,  despite  the  Sales  Act,"  does  not  constitute  a  bank 
a  holder  for  value  of  the  paper  upon  which  credit  was  extended."  But  the  actual 
payment  of  money  does  constitute  the  bank  a  holder  for  value."  In  some  cases, 
however,  the  courts  deem  it  wise  to  attach  the  same  legal  consequences  to  the  ex- 
tension of  credit  as  to  actual  payment.  Instead  of  saying,  that,  they  usually 
create  a  fiction  and  say  that  credit  is  "equivalent  to  payment  in  usual  course," " 
though  not  all  courts  do  so."  A  useful  consideration  of  the  problem  can  only  be 
made  by  disregarding  the  fiction  and  by  analyzing  the  real  point  at  issue. 

(1915)  93  Misc.  94,  156  N.  Y.  Supp.  445;  Second  Nat'l  Bank  of  Balto.  v.  Western 
Nat'l  Bank  of  Balto.  (1878)  51  Md.  128;  sec  Irving  Bank  v.  VVetherald  (1867)  36 
N.  Y.  335,  336  et  seq.;  (1913)  13  Collumbia  Law  Rev.  641;  cf.  National  Bank 
of  California  v.  Miner,  supra,  footnote  3. 

In  considering  whether  or  not  there  is  a  change  of  position  due  to  the  certifica- 
tion, it  should  not  be  forgotten  that  a  certification  procured  by  the  holder  releases 
the  drawer  and  endorsers.     N.  I.  L.  §  188. 

"See  Merchants'  Bank  v.  Stah'  Bank  (1870)  10  Wall.  604,  648;  Robinett  v. 
Bank  of  Willow  Springs,  supra,  footnote  12,  p.  430;  Metropolitan  Nat.  Bank  of 
Chicago  v.  Jones  (1891)   137  III.  634,  640,  27  N.  E.  533. 

"  See  supra,  footnote  13. 

"Uniform  Sales  Act  §  76  (1)  provides  that  "'value'  is  any  consideration 
sufficient  to  support  a  simple  contract."  A  promise  to  pay  is  such  consideration. 
But  if  the  courts  were  to  give  effect  to  the  apparent  meaning  of  this  provision,  the 
law  would  be  seriously  altered.  For  example:  If  T  in  violation  of  his  trust  con- 
tracted to  sell  a  chattel  to  A,  and  then  contracted  with  B,  B  would  be  a  purchaser 
for  value,  and  would  take  in  preference  to  A  and  the  cestui.  It  is  unthinkable  that 
the  legislature  intended  such  a  revolutionization  of  the  law  of  trusts. 

^'National  Bank  of  California  v.  Miner,  supra,  footnote  3;  see  Merchants' 
National  Bank  v.  Santa  Maria  Sugar  Co.  (1914)  162  App.  Div.  248,  252,  147  N.  Y. 
Supp.  498;  Miller  v.  Norton  &  Smith  (1913)  114  Va.  609,  617,  77  S.  E.  452  (In  the 
same  case  the  court  says  that  the  extension  of  credit  "is  practically  and  legally  the 
.same  as  if  the  bank  had  paid  the  money  to  the  depositor  .  .  .  ")  ;  cf.  Ciihzens' 
Nat.  Bank  v.  New  Amsterdam  Nat.  Bank,  supra,  footnote  15;  Merchants'  Nat. 
Bank  v.  Nat.  Eagle  Bank,  supra,  footnote  15  (in  which  cases  the  court  would  have 
spoken  of  the  defendants'  changed  position  if  credit  was  really  the  same  as  pay- 
ment). 

^^  Merchants'  Nat.  Bank  v.  Santa  Maria  Sugar  Co.,  supra,  footnote  24. 

^American  Nat.  Bank  v.  Miller,  supra,  footnote  13,  p.  520;  see  Woodward 
V.  Savings  &  Trust  Co.  (1919)  178  N.  C.  184,  186,  100  S.  E.  304;  Miller  v.  Norton 
&  Smith,  supra,  footnote  24.  (As  noted  above,  in  the  same  case  the  court  points 
out  that  its  statement  is  a  fiction.) 

"Southern  Stove  Works  v.  Converse  Savings  Bank  (1919)  112  S.  C.  340,  100 
S.  E.  75;  see  Whiting  v.  City  Bank  (1879)  77  N.  Y.  363,  366. 
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In  the  instant  case  the  plaintiff  contracted  with  the  drawer  to  surrender  his 
•claim  against  the  drawer  upon  payment  of  the  check,  or  upon  a  va'id  extension 
of  credit  given  upon  the  basis  of  the  check,  when  such  credit  was  requested  by  the 
plaintiff."  The  plaintiff  offered  to  confer  upon  the  defendant  the  power  to  dis- 
charge the  supposed  duty  owing  to  the  drawer  in  consideration  of  the  defendant's 
extending  credit  to  the  plaintiff.  If  the  drawee  accepts,  there  is  a  contract.  The 
drawee  did  accept  in  the  manner  usually  sufficient  to  institute  an  ordinary  con- 
tract. Later  he  learned  of  the  vital  mistake;  namely,  that  he  was  under  no  such 
duty  as  supposed.  The  situation  is  then  analogous  to  the  case  where  the  bank 
actually  pays  money  to  a  payee  who  is  a  purchaser  for  value  of  the  money;  but  it 
is  not  the  same  case."  Under  what,  if  any,  circumstances  should  similar  legal 
consequences  attach?  When  should  the  extension  of  credit  be  irrevocable?  If 
similar  legal  consequences  are  to  attach  at  all,  it  might  well  be  said  that  the 
situation  is  not  sufficiently  analogous  when  the  letter  of  acceptance  is  mailed,  but 
only  when  it  is  received.  For  the  payee  has  knowledge  of  a  payment,  and  a 
similar  knowledge  might  be  required  as  the  basis  for  a  similar  liability,*"  irrespective 
of  the  time  when  the  contract  becomes  binding.  It  seems  more  equitable,  however, 
to  allow  a  rescission  provided  that  the  payee  has  suffered  no  detriment  through 
the  mistake  of  the  drawee."  A  purchaser  for  value  is  protected  despite  any  loss  it 
may  entail  to  another.  If  one  is  not  a  purchaser  for  value,  it  is  hardly  just  to 
treat  him  as  such  at  the  expense  of  an  innocent,  through  negligent,  drawee.  No 
one  is  injured  if  the  status  quo  is  restored.  In  the  instant  case  the  plaintiff  received 
the  te'egram  prior  to  the  letter;  he,  therefore,  could  have  suffered  no  injury 
due  to  the  inistake.  The  defendant,  therefore,  should  have  been  allowed  to  rescind, 
just  as  he  should  have  if  the  payee  had  actually  received  payment  but  for  some 
reason  not  been  a  holder  for  value." 


MoR.\L  Justification  for  Tresp.\ss  to  Realty,  and  License  Implied  by  Social 
Custom. — The  general  rule  in  regard  to  trespass  is  very  strictly  phrased.  "Every 
unauthorized,  and  therefore  unlawful,  entry  into  the  close  of  another  is  a  trespass."  * 
Some  cases  emphasize  the  absolute  character  of  the  rule,  stating  that  the  intention 
which  accompanies  the  trespass  is  irrelevant  except  in  mitigation  of  damages.' 
Nevertheless  an  entry  made  pursuant  to  the  administration  of  justice  is  not  action- 
able."     So    also    trespasses    committed    in    defense    of    the    country    in    time    of 

In  Smii'h  Roofing  &  Contracting  Co.  v.  Mitchell  (1903)  117  Ga.  772,  45  S.  E. 
47  the  extension  of  credit  by  the  drawee  bank  to  the  payee  was  a  discharge  of  the 
drawer.  The  payee  chose  that  mode  of  satisfaction,  and  therefore  the  drawer  was 
discharged.     That  does  not  stand  for  the  proposition  that  credit  is  payment. 

**  See  Smith  Roofing  &  Contracting  Co.  v.  Mitchell,  supra,  footnote  27. 

^'The  plaintiff  cannot  be  a  purchaser  for  value  of  the  promise.  If  the  defend- 
ant may  rescind  his  contractual  promise  to  extend  credit,  it  follows,  as  pointed 
out  above,  that  the  plaintiff  has  not  surrendered  his  claim  against  the  drawer. 

"Cf.   (1919-1920)   33  Harvard  Law  Rev.  198.  202-204. 

^'^  In  the  instant  case  at  page  126  the  court  says  that  it  has  "reached  the  con- 
clusion stated  in  this  decision  with  a  great  deal  of  reluctance." 

■"The  instant  case  does  not  involve  a  mistake  of  law  since  if  the  fact  had 
been  true,  if  the  drawer  had  had  funds  in  the  bank,  the  defendant  would  have 
been  under  a  legal  duty  to  honor  the  check. 

"Dougherty  v.  Stepp  (N.  C.  1835)  1  Dev.  &  Bat.  371,  372;  see  Bro-uni  v. 
Manter  (1851)  22  N.  H.  468,  472. 

'Cannon  v.  Ovcrstreet  (Tenn.  1873)  2  Bax.  464;  Burdick,  Torts  (3d  ed. 
1913)   §  402. 

*  It  would  seem  that  entry  to  prevent  the  commission  of  a  felony,  Handcock  v. 
Baker  (1800)  2  B.  &  P.  260;  or  to  recapture  goods  in  fresh  pursuit,  should  be 
classed  under  this  head.  PaiVick  v.  Colerick  (1838)  3  M.  &  W.  483;  cf.  Folev  v. 
Martin  (1904)  142  Cal.  256,  75  Pac.  842,  (process  server). 
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war,*  and  other  emergencies  for  the  common  safety,"  and  to  abate  nuisances,*  are 
excusable.  The  recent  case  of  Kank  Realty  Co.  v.  Brottm  (County  Court,  Saratoga 
County  1921)  114  Misc.  357,  187  N.  Y.  Supp.  556  would  add  another  category  of 
justification.  A  branch  of  a  tree  standing  on  the  defendant's  land  was  so 
weakened  during  a  violent  storm  that  it  endangered  the  plaintiff's  house  which 
it  overhung.  The  defendant  sent  an  experienced  man  to  remove  the  branch.  He 
went  onto  the  plaintiff's  land  in  order  to  accomplish  his  task.  While  he  was 
working  with  due  care,  the  branch  broke  and  damaged  the  plaintiff's  house.  The 
plaintiff  sued  in  trespass.  Held,  that  whether  or  not  it  was  the  defendant's  legal 
duty,  as  it  was  the  defendant's  moral  duty  to  remove  the  branch,  his  entry  on 
the  plaintiff's  land  for  the  purpose  was  justified,  and  hence  there  was  no  trespass. 

A  promise  founded  on  a  moral  consideration  will  not  be  enforced;'  a  fortiori, 
moral  justification  is  no  defense  to  an  action  for  breach  of  contract."  Nor  have 
any  cases  been  found  which  allow  it  as  a  defense  to  a  tort  action.  Not  a  few 
cases  specifically  declare  that  a  righteous  motive  affords  no  justification  for  a 
breach  of  legal  duty.*  Even  assuming  a  well-recognized  de'imited  .system  of 
morality,  the  law  does  not  enforce  it."  A  man  is  not  obligated  to  lift  a  finger 
to  save  a  fellow  being  from  death,  when  no  one  would  doubt  his  mora'  duty." 
But  it  may  be  questioned  whether  such  a  sharply  defined  moral  system  does  exist. 
The  popular  morality  varies  with  time  and  place.  A  system  of  case  law  based  on 
precedent  could  not  possibly  ground  itself  on  such  shifting  sands.  There  is  'an 
even  more  fundamental  objection  than  that.  Moral  justification  as  a  defense 
could  only  He  made  out  when  the  jury  was  convinced  that  the  attendant  cir- 
cumstances warranted  the  defendant's  action.  Yet  morality  lies  not  in  the  act  but 
in  the  intent  with  which  it  was  done.  Hence,  though  a  man  acted  according  to 
a  moral  obligation  felt,  yet  if  his  notion  of  morality  were  at  variance  with  that 
of  the  jury,  his  defense  would  be  futile.  Moral  duties  of  great  human  conse- 
quence could  more  proper'y  be  made  legally  binding  by  legislation  covering  speci- 
fied groups  of  facts." 

Nevertheless,  the  resu't  reached  in  the  instant  case  seems  sound  when  ap- 
proached from  a  different  point  of  view.  It  is  clear  that  there  is  no  trespass 
when  the  owner  expressly  authorized  another  to  enter  upon  his  land.  The 
authorization  need  not  be  verbal.     It  may  be  given  by  acts,"  as  where  a  tradesman 

*  Pacific  Rx.  V.  United  States  (1887)  120  U.  S.  227,  7  Sup.  Ct.  490;  see 
Respuhlica  v.  Sparhawk  (1788)   1  Dall.  357. 

^Mouse's  Case  (1608)   12  Reports  63. 

*  Meeker  v.  Van  Rensselaer  (N.  Y.  1836)  13  Wend.  397;  Surocco  v.  Geary 
(1853)  3  Cal.  69.  'Eastwood  v.  Kenyon   (1840)    11  A.  &  E.  438. 

"See  Bishop,  Contracts  (enlgd.  ed.  1887)  §  44. 

*  See  Cannon  v.  Overstreet,  supra,  footnote  2,  p.  466;  Ketcham  v.  Newman 
(1894)  141  N.  Y.  205,  36  N.  E.  197. 

'"Union  Pacific  Ry.  v.  Cappier  (1903)  66  Kan.  649,  72  Pac.  281;  see  Bohlen, 
The  Moral  Duty  to  Aid  Others  as  a  Basis  of  Tort  Liability  (1908)  56  Univ.  of 
Pennsylvania  Law  Rev.  217,  316. 

"See  Ames.  Lazv  and  Morals  (1908)  22  Harvard  Law  Rev.  97,  112,  113.  If  A 
sees  a  touring  car  about  to  run  over  X  who  is  unaware  of  the  danger  and  wou'd 
be  warned  in  time  by  a  shout,  the  failure  of  A  to  warn  him  is  not  actionable. 
Likewise  if  A  sees  X's  house  on  fire,  he  is  under  no  obligation  to  send  an 
alarm  for  firemen.  Or  if  A,  working  in  a  laboratory,  discovers  a  serum  for  tuber- 
culosis, he  can  destroy  his  find  or  refuse  to  apply  it. 

"That  is  done  by  art.  450  of  the  Dutch  Penal  Code.  Similarly  Bentham  sug- 
gests the  rule,  "Every  man  is  bound  to  assist  those  who  have  need  of  assistance, 
if  he  can  do  it  without  exposing  himself  to  sensib'e  inconvenience."  See  1 
Bentham,  Comple&e  Works  (ed.  1859)  164.  The  rule  provides  at  least  for  the  first 
two  instances  in  footnote  11,  supra,  and  a  wider  social  vision  will  probably 
applv  it  to  the  third. 

'' Fletcher  v.  Livingston  (1891)  153  Mass.  388,  26  N.  E.  1001;  see  Adams  v. 
Freenmn  (N.  Y.  1815)  12  Johns.  408. 
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throws  wide  open  the  doors  of  his  shop  during  business  hours.  Similarly,  there  are 
many  cases  the  effect  of  which  is  that  the  authorization  may  proceed  by  implica- 
tion from  social  custom."  The  cases  may  be  drawn  into  four  classes:  (1)  Where 
the  entry  is  in  accordance  with  genera!  social  relations,  as  where  a  neighbor 
enters  the  adjoining  close  to  ask  the  time.  He  is  not  a  trespasser  unless  he 
knew  he  was  not  welcome,  or  refuses  to  leave  when  asked  to  do  so."  (2)  Where 
the  entry  is  to  save  the  occupant's  property"  or  person"  from  serious  injury. 
The  older  judges  in  their  discussion  drew  a  distinction  between  the  case  where 
the  injured  party  had  a  right  of  action  against  the  party  inflicting  the  injurj-,  and 
where  he  was  remediless.  Under  the  first  circumstances  an  entry  by  a  third 
party  was  not  justified;  under  the  latter  it  was."  The  distinction  is  medieval, 
and  would  not  be  drawn  today."  The  third  party  must  act  on  the  facts  as  he  sees 
them ;  and  no  condition  subsequently  ascertained  should  determine  the  legality  of 
his  conduct.  Even  the  early  cases  recognized  this  by  sanctioning  a  trespass  in 
taking  a  child  from  its  nurse  when  the  infant  was  in  serious  danger  due  to 
the  nurse's  misconduct.**  If  the  third  party's  interference  was  justifiable  then, 
on  principle  it  should  be  allowed  under  less  extreme  circumstances.  (3)  Where 
the  entry  is  to  save  a  stranger  or  his  property  from  injury."  Very  few  cases  pre- 
cisely in  point  have  been  found;  yet  there  can  be  little  doubt  that  social  usage 
sanctions  the  breaking  of  a  close  when  a  person  who  was  stricken  on  a  public 
road  is  carried  onto  an  adjoining  farm  for  resuscitation.  (4)  Where  the  entr>' 
is  to  save  the  defendant's  own  life  or  property." 

In  all  the  foregoing  cases  the  implied  authorization  is  factual.  It  is  not 
"implied  in  law,"  nor  is  it  a  "conclusive  presumption."  Hence,  the  owner  of  land 
can  always  terminate  the  implied  license  by  an  express  revocation.  If  he  ex- 
pressly commands  another  not  to  enter  his  close,  that  other  is  a  trespasser  if  he 
enters,  even  though  his  purpose  is  to  save  the  owner's  property."  The  diflference 
between  meddlesome  interference  and  justifiable  intervention  is  also  to  be  borne 
in  mind.    One  who  jumps  the  fence  to  teach  his  neighbor  how  to  erect  a  hen  roost 

"  The  question  may  be  raised  as  to  whether  the  same  argument  would  not 
apply  to  license  by  custom  for  what  would  otherwise  be  trespass  to  the  person. 

"  See  Adams  v.  Freeman,  supra,  footnote  13. 

^*  Proctor  V.  Adams  (1873)  113  Mass.  376.  The  defendant  saw  a  boat  lying 
on  the  plaintiff's  land  in  danger  of  being  washed  away.  He  entered  to  save  it  for 
the  owner,  whoever  he  might  be.  Held,  that  there  was  an  implied  license,  even 
though  the  boat  did  not  belong  to  the  owner  of  the  land.  A  fortiori,  license  would 
be  implied  if  the  boat  did.    Cf.  Hoffman  v.  Eppers  (1876)  41  Wis.  251. 

^'  Hugh  G.  v.  WUliam  T.  (1442)  Y.  B.  21  Hen.  VI.  f.  14,  pi.  29.  Any  other 
result  would  be  absurd.  Suppose  that  a  landowner  while  at  work  on  his  house, 
falls  and  is  apparently  seriously  hurt.  His  neighbor  rushes  in  to  aid  him.  When 
the  landowner  recovers,  unless  we  allow  the  socially  implied  license,  he  can  sue 
the  neighbor  for  trespass.  Other  instances  equally  flagrant  readily  suggest  them- 
selves. The  problem  is  not  academic,  for  if  we  allow  a  technical  trespass,  then  the 
defendant  is  responsible  for  all  subsequent  damage  due  to  his  conduct,  whether 
he  was  at  fault  or  not.  This  may  amount  to  a  sizable  sum.  The  instant  case 
shows  a  tvpical  situation  of  this  kind. 

^^  See  'Hugh  G.  v.  William  T.,  supra,  footnote  17;  Anon.  (1506)  Y.  B.  21 
Hen.  VII,  f.  27,  pi.  5. 

"The  old  lawgivers  thought  only  in  terms  of  individual  loss;  if  damages 
were  shifted  from  the  one  who  originally  suffered  tbem  to  the  ore  who  caused 
them,  they  felt  that  there  was  no  loss.  It  is  now  clear  that  where  propert>-  is 
destroyed,  the  compensation  of  the  owner  does  not  in  any  degree  lessen  the  social 
loss. 

^Hugh  G.  V.  WUliam  T.,  supra,  footnote  17. 

'^Proctor  v.  Adams,  supra,  footnote  16.  If  there  is  an  implied  license  to 
enter  to  save  a  stranger's  property,  certainly  a  license  to  save  a  stranger's  persor 
from  injury  would  be  implied. 

"See  Bacon,  Elements  32;  Losee  v.  Buchanan   (1873)   51  N.  Y.  476,  484. 

"Ketcham  v.  Newman,  supra,  footnote  9. 
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would  probably  be  held  a  trespasser.  The  conditions  must  be  comparatively 
weighty  to  warrant  an  entry.  The  individualistic  principles  of  the  common  law, 
summed  up  in  "Every  man's  home  is  his  castle"  and  "privacy,"  still  remain. 
But  the  seriousness  of  the  occasions  and  these  maxims  are  to  be  considered  in 
deciding  whether  the  defendant's  entry  was  sanctioned  by  the  customs  of  the 
community. 

The  instant  case  falls  into  the  second  category  of  our  classification.  The 
fact  that  the  source  of  the  plaintiff's  danger  was  the  defendant's  tree  clearly 
authorized  the  defendant  to  enter  and  remove  the  branch,  unless  the  plaintiff 
objected.  There  was  no  allegation  that  he  did  so.  The  strength  of  this  defense 
is  indicated  by  the  social  usage  which  usually  results  in  a  request  to  the  defend- 
ant to  remove  the  branch,  though  no  one  would  argue  that  he  could  legally  be  com- 
pelled to  do  it. 


Negotiabiutv  of  the  Stipulation  for  Attorney's  Fee  in  Bills  and  Notes. — 
Is  the  stipulation  in  a  negotiable  bill  or  note'  for  the  payment  of  an  attorney's 
fee*  as  enforceable  by  a  holder  in  due  course  as  is  the  main  engagement?  This 
point,  which  is  novel  in  the  sense  that  the  courts  have  rarely  regarded  it  from 
the  standpoint  of  the  negotiability  of  the  provision  itself,  has  arisen  in  the  recent 
case  of  Butler  Bros.  v.  Dunsworth  (Tex.  Civ.  App.  1921)  233  S.  W.  311.  The 
payee  acquired  the  notes  from  the  maker  by  fraud  and  indorsed  them  to  the 
plaintiff  without  notice  as  collateral  security  for  a  debt  contemporaneously  created. 
In  an  action  against  the  maker  on  the  note  for  the  amount  of  the  payee's  debt 
the  court  allowed  the  plaintiflf  to  recover,  in  addition,  the  attorney's  fee  stipu- 
lated for  in  the  note,  over  the  objection  of  the  defendant  who  relied  on  the 
rule  that  a  pledgee  in  enforcing  payment  of  the  collateral  note  cannot  recover 
more  than  the  total  amount  of  his  debt  and  interest.  The  court  correctly  disposed 
of  this  argument  by  saying  that  the  general  language  of  the  doctrine  does  not 
apply  to  the  case  of  the  attorney's  fee  but  refers  rather  to  the  fact  that  the 
pledgee  may  not  recover  the  full  amount  of  the  notes  if  it  exceeds  his  debt. 
The  defendant  apparently  failed  to  urge  specifically  upon  the  court  the  much 
stronger  ground  that  the  stipulation,  unlike  the  main  engagement  to  pay  money, 
was  non-negotiable  and  subject  to  the  defense  of  fraud  in  the  hands  of  the 
plaintiff.  It  is  settled  law  that  a  pledgee-indorsee  receiving  negotiable  paper 
without  notice  before  maturity  as  collateral  security  for  a  debt  which  is  contempo- 
raneously contracted  is  a  holder  in  due  course^  to  the  extent  of  his  debt.  Hence 
the  same  problem  is  presented  here  as  in  the  case  of  the  purchaser-transferee. 
The  controversy  in  which  the  various  jurisdictions  engaged  over  the  question 
whether  the  insertion  of  a  stipulation  for  an  attorney's  fee  destroyed  the  nego- 
tiability of  the  note  itself,  culminated  in  the  provision  in  the  Negotiable  Instru- 
ments Law  *  that  the  instrument  was  not  thereby  made  uncertain  as  to  amount ; 
but  this  section  does  not  deal  with  the  negotiability  or  enforceability  of  the 
stipulation." 

'  Most  of  the  cases  cited  are  those  of  promissory  notes  because  the  stipulation 
for  an  attorney's  fee  appears  more  frequently  in  notes  than  in  bills,  but  the  same 
principle  applies  to  both. 

^  It  is  assumed,  of  course,  that  the  provision  is  not  one  which  the  court  wou'd 
refuse  to  enforce  even  in  the  hands  of  a  payee  because  it  is  void  as  a  penalty 
or  for  usury. 

'American  Nai^.  Batik  v.  Minor  &  Son  (1911)  142  Ky.  792,  135  S.  W.  278; 
Burns  v.  New  Mineral  Fertiliser  (1914)  218  Mass.  300,  105  N.  E.  1074;  N.  I.  L. 
§§  52,  90. 

*N.  I.  L.  §2  (5). 

"Thus  where  it  was  invalid  before  the  act  as  a  penalty  or  usurious,  it   re- 
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The  cases  generally  support  the  view  that  a  holder  in  due  course  may  recover 
the  attorney's  fee,  but  seldom  has  the  question  of  negotiability  been  raised  squarely. 
A  few  courts  have  actually  decided  that  the  stipulation  passes  with  the  instru- 
ment to  the  transferee,  and  hence  that  the  indorsee  may  recover  the  fee  not 
only  from  the  maker,*  but  also  from  the  indorser,^  and  from  the  acceptor  of  a 
bill.*  In  many  cases,  where  the  main  question  was  whether  the  provision  made 
the  note  non-negotiable,  the  courts  allowed  the  transferee  to  recover  the  fee,  in- 
cluding the  case  where  he  was  a  pledgee,*  but  without  making  any  point  of  it" 
Likewise,  in  the  identical  problem  of  costs  of  collection,  the  courts  in  most  of 
these  cases  allowed  a  recovery  of  them,  where  the  note  so  provided,  without  raising 
the  question.  An  analogous  doctrine  bears  out  the  correctness  of  this  position. 
It  is  generally  held  that  the  indorsement  of  a  negotiable  note  to  a  holder  in  due 
course  carries  with  it  the  mortgage  security  and  the  assignee  of  the  mortgage 
taking  it  in  good  faith  before  maturity  holds  free  from  any  equities  existing 
between  the  original  parties  to  the  mortgage."  The  stipulation  for  an  attorney's 
fee,  like  the  provision  for  mortgage  security,  is  incidental  to  the  main  promise, 
in  the  nature  of  security,  and  of  no  force  until  the  note  has  been  dishonored. 
Another,  though  less  cogent,  analogy  presents  itself  in  those  cases  where  the 
transferee  is  permitted  to  enforce  a  retroactive  provision  for  a  higher  rate  of 
interest  from  the  date  of  the  note  if  it  is  unpaid  at  maturity;  but  here  ag^in 
the  court's  attention  has  been  directed  toward  deciding  that  the  note  is  nego- 
tiable." Such  a  provision,  like  that  for  an  attorney's  fee,  does  not  take  effect 
unti'   maturity  and  at  that  time  the  note  is  non-negotiable. 

On  the  other  hand,  a  strong  case  can  be  made  out  on  principle  against  the  nego- 
tiability of  such  a  provision.  When  A  promises  to  pay  on  a  specified  date  to 
B  or  order  $100  and  an  attorney's  fee  if  the  note  has  to  be  placed  in  the  hands 
of  an  attorney  for  collection,  he  incurs  two  obligations.  The  law,  in  pursu- 
ance of  the  policy  to  promote  the  free  passage  of  the  "courier  without  lug- 
gage," has  made  the  promise  to  pay  $100  negotiable.  But  is  not  the  promise 
to  pay  an  attorney's  fee  a  mere  chose  in  action  like  any  other  contract  right? 
Thus  Professor  Ames,  with  that  dislike  for  the  assignee  which  is  characteristic 
of  a  student  of  the  o!der  common  law,  has  stated  that  as  regards  the  incidental 
provision  for  the  fee,  the  transferee  of  the  note  is  the  assignee  of  a  chose  in 
action  and  takes  subject  to  all  defenses  valid  against  the  payee."     Besides,   the 

mains  so.  M echanics'-American  Nat.  Bank  v.  Coleman  (C.  C.  A.  1913)  204  Fed. 
24;  Raleigh  Co.  Bank  v.  Poteet  (1914)   74  W.  Va.  511,  82  S.  E.  Zi2. 

*  Adams  v.  Addington  (C.  C.  1883)  16  Fed.  89;  Dorsey  v.  Wolff  (1892)  142 
111.  589,  32  N.  E.  495. 

'Hubbard  v.  Harrison  (1871)  38  Ind.  323;  Bank  of  British  North  America 
v.  Ellis  (C.  C.  1880)  2  Fed.  44.  This  case  took  the  position  that  at  common  law 
the  attorney's  fee  was  collectible  as  a  part  of  his  costs,  and  that  the  stipulation 
was  a  substitute  for  that.  But  this  argument  was  not  directed  to  the  enforcement 
of  the  provision  in  the  note. 

""  Smith  V.  Muncie  Nat.  Bank  (l867)  29  Ind.  158;  see  also  1  Daniel,  Negotiable 
Instruments  (5th  ed.  1903)  §  62  (a)  to  the  eflFect  that  the  stipulation  becomes  a 
part  of  the  acceptor's  and  indorser's  contract  and  the  fees  are  recoverable  by 
the  holder. 

*lVinn  Parish  Bank  v.  White  Sulphur  Lbr.  Co.  (1913)  133  La.  282.  62  So.  907. 

^"Stocking  V.  Mourv  (1907)  128  Ga.  414,  57  S.  E.  704;  Keenan  v.  Blue  (1909) 
240  111.  177,  88  N.  E.  553;  Lattier  v.  Jones  (1911)  104  Tex.  247,  136  S.  W.  255; 
McCornick  v.  Swem  (1909)  36  Utah  6,  102  Pac.  626. 

^^  Carpenter  v.  Longan  (U.  S.  1872)  16  Wall.  271;  Crauiord  v.  Aultman 
(1897)  139  Mo.  262,  40  S.  W.  952;  Thorpe  v.  Mindeman  (1904)  123  Wis.  149, 
101  N.  W.  417;  Jones,  Mortgages  (7th  ed.  1915)   §834. 

"*  Clark  V.  Skeen  (1900)  61  Kan.  526,  16  Pac.  327;  Hope  v.  Barker  (1892) 
11  Mo.  338,  20  S.  W.  567;  Crump  v.  Berdan   (1893)   97  Mich.  293,  56  N.  W.  559. 

"2  Ames,  Cases  on  Bills  and  Notes   (1881)   830,   Index  and   Summary.     No 
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courts,  when  anxious  to  establish  the  negotiability  of  the  note,  have  argued  that 
the  stipulation  is  by  its  nature  inoperative  until  maturity  and  at  that  moment 
the  note  has  ceased  to  be  negotiable,"  thus  making  the  transferee  an  assignee. 
The  application  of  this  type  of  reasoning  would  destroy  the  negotiability  of  the 
provision.  That  the  courts  have  often  regarded  the  promise  to  pay  an  attorney's 
fee  as  distinct  from  the  main  engagement  would  seem  to  fo'low  from  their  dis- 
cussion of  it  as  a  contract  of  indemnity,"  or  of  the  necessity  for  a  consideration 
for  it,"  or  of  the  need  of  a  separate  action  to  recover  the  fee,"  or  of  the  fact 
that  it  is  incidental  and  refers  only  to  the  remedy ; "  yet  in  most  of  these  cases 
the  holder  was  allowed  to  recover,  and  so  this,  as  an  argument  for  non-negotia- 
bility, is  weakened,  if  not  nullified.  The  authority  for  the  view  of  non-nego- 
tiability seems  limited  to  a  thin  line  of  cases  in  one  jurisdiction,"  which  apparently 
would  not  be   followed   there."* 

In  this  type  of  question  where  the  law  is  so  bound  up  with,  and  controlled 
by,  commercial  policy,  practical  considerations  from  the  business  standpoint  wou'd 
doubtless  prevail  over  academic  arguments  founded  on  logic  and  authority,  par- 
ticularly where  the  cases,  as  here,  are  so  sparse  in  treatment  of  the  particular 
point  involved.  But  no  overwhelming  policy  seems  to  dictate  itself  on  either  side. 
It  might  be  urged  that  we  ought  not  to  penalize  a  defrauded  maker  any  more 
than  necessary  but  should  distribute  the  loss  to  this  slight  extent.  On  the  other 
hand,  this  stipulation  is  a  representation  to  every  holder  on  which  he  reasonably 
relies  for  his  protection.  The  maker  agrees  to  pay  an  attorney's  fee  in  event  of  dis- 
honor, and  it  ought  to  make  no  difference  to  him  to  whom  he  pays  it.  And 
the  holder  as  a  rule  does  not  split  up  the  instrument  into  its  various  obligations 
but,  by  the  fairer  inference  takes  into  account  all  the  beneficial  provisions  in  esti- 
mating the  value  of  the  instrument.  Hence  allowing  the  transferee  to  recover 
the  attorney's  fee  promotes  the  currency  of  the  instrument  by  the  added  attrac- 
tion of  the  indemnity  against  expense  in  recovering  its  face  value.  This  fact, 
coupled  with  what  authority  there  is,  makes  the  view  that  the  stipulation  is  nego- 
tiable, the  more  desirable  conclusion  and  the  one  more  likely  to  be  reached 
by  the  courts. 

cases  are  cited  for  the  view  that  the  incidental  agreement  to  pay  an  attorney's 
fee  is  non-negotiable  and  subject  to  all   defenses. 

"See  Second  Nat.  Bank  of  Colfax  v.  Anglin  (1893)  6  Wash.  403,  404,  33 
Pac.  1056;  see  Dorsev  v.  Wolff,  supra,  footnote  6,  p.  595. 

"See  First  Nat.  Bank  of  Eagle  Lake  v.  Robinson  (1911)  104  Tex.  166,  167, 
135  S.  W.  372;  Florence  Oil  cS-  Refining  Co.  v.  Hiawatha  Co.  (1913)  55  Colo. 
378,  382,  135  Pac.  454.  Thus  Daniel,  loc.  cif.,  says  that  the  stipulation  is  incidental 
and  ancillary  to  the  main   engagement,   intended   to  assure  its   performance. 

"See  Pe\'scr  v.  Cole  (1884)  11  Ore.  39,  44,  4  Pac.  520;  Keenan  v.  Blue,  supra, 
footnote  10,  p.  187. 

"See  Dearlove  v.  Edwards  (1897)  166  111.  619,  622,  46  N.  E.  1081.  The  chief 
reason  seems  to  be  that  the  attorney  eventually  gets  the  fee  and  not  the  holder, 
although  the  court  says  it  is  not  due  at  the  time  of  the  first  action. 

"  See  Second  Nat.  Bank  of  Colfax  v.  Anglin,  supra,  footnote  14,  p.  405 ; 
Stapleton  v.  Louisznlle  Banking  Co.  (1895)  95  Ga.  802,  803.  23  S.  E.  81. 

^""Ware  v.  City  Bank  of  Macon  (1876)  59  Ga.  840;  Rogers  v.  Hamilton  (1873) 
49  Ga.  604.  The  court  felt  that  the  attorney's  fee  was  not  a  part  of  the  contract 
to  pay  money  but  of  the  contract  that  the  plaintiff  should  have  a  lien  on  the  crop 
as  provided  in  the  note. 

"  Cf.  Stocking  v.  Moury,  supra,  footnote  10. 
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Cross-Examinatiox  and  Impeachment  of  Adversary  Called  as  Witness.— A 
recent  statute  in  Wyoming,  Laws  1921,  c.  116,  §  1,  has  repealed  Wyo.  Comp.  Stat. 
(1920)  c.  363,  §  5808.  which  provided  that  a  party  might  compel  an  adverse  party  to 
testify  either  orally  or  by  deposition  as  any  other  witness  may  be  compelled.  The 
new  statute  enlarges  upon  the  former  one  by  first  providing  generally  for  the 
competency  of  witnesses.  It  further  provides  that  one  who  is  a  party  of  record 
in  any  civil  proceeding,  or  for  whose  immediate  benefit  such  action  or  proceeding 
is  prosecuted  or  defended,  or  any  officer  of  any  municipal  or  private  corporation 
which  is  a  party  of  record,  or  any  employe  or  agent  of  a  corporation  so  situated, 
may  be  called  as  a  witness  by  the  adverse  party  and  compelled  to  testify  as  if  under 
cross-examination.  Nor  is  the  party  calling  such  adverse  party  or  witness  con- 
cluded by  his  testimony,  but  may  rebut  the  evidence  by  counter  or  impeaching 
testimony.  A  wide  departure  from  the  common  law  rules  regarding  the  competency 
of  witnesses  and  of  evidence,  is  shown  by  this  statute.  Upon  the  former  point  it  is 
not  unique  as  a  statute,  and  even  on  the  latter  point  it  does  not  stand  entirely  alone, 
as  will  be  noted  more  fully  later.  ' 

This  statute  represents  a  step  forward  in  the  long-drawn  out  struggle  against 
the  rules  of  the  common  law.  Those  ru'es  were  based  upon  policies  which  no 
longer  seem  to  have  the  same  relative  importance.  The  progress  of  this  struggle 
has  been  gradual  and  far  from  uniform  in  all  states. 

At  common  law  a  party  to  an  action  was  incompetent  to  testify.'  Self-interest 
was  thought  to  be  too  likely  to  expose  one  to  the  temptation  to  commit  perjury.* 
.A.nd  so  a  party  was  precluded  from  testifying  although  his  only  pecuniar^'  interest 
in  the  litigation  was  in  regard  to  the  liability  for  costs.'  It  was  strongly  intimated 
by  Mr.  Justice  Nelson  in  Bridges  v.  Armour*  that  a  party  of  record  should  not  be 
allowed  to  testify  even  if  completely  divested  of  pecuniary  interest.  Furthermore, 
one  could  not  compel  his  adversary'  to  testify.'  These  rules  were  firmly  adhered  to 
in  actions  at  law.  Certainty,  especially  in  the  rules  of  evidence,  was  held  to  be  of 
prime  importance.*  The  few  exceptions  allowed  by  the  common  law  to  the 
general  ru'e  that  a  party  could  not  testify,  grew  out  of  absolute  necessity."  Finally, 
however,  the  inconveniences  of  the  rule  led  to  its  being  abolished  everj'where  by 
statutes.  Now  in  every  state  a  party  to  a  civil  suit  or  proceeding  is  a  competent 
witness.* 

Another  common  law  rule  was  that  a  party  calling  a  witness  could  not  impeach 
him.  The  rule  applies  only  to  prevent  the  party  calling  a  witness  from  (1)  calling 
another  witness  to  impeach  the  general  character  of  the  witness.  (2)  proving  prior 
inconsistent  or  contradictor>-  statements  of  the  witness,  (3)  a  contradiction  by 
another  witness  where  the  only  effect  would  be  to  impeach  the  witness,  and  not  to 
give  any  material  evidence  upon  an  issue  in  the  case.*     So  where  in  a  criminal 

'Sfeiu  V.  Boz.-man  (1839)  38  U.  S.  209.  'Ibid.  219. 

'Bridges  v.  Armour  (1847)  46  U.  S.  91. 

'See  ibid.  94. 

'The  King  v.  Woburn  (1808)  10  East  395;  Mauran  v.  Lamb  (N.  Y.  1827)  7 
Cow.  174:  Starrs  v.  Weimore  (Conn.  1787)  Kirby  203. 

*  Mauran  v.  Lamb,  supra,  footnote  5. 

•See  4  Jones.  Evidence  (Horw.  ed.  1914)  §  728. 

'  See  ibid.  §  730n.  Arkansas  has  such  a  provision  in  its  constitution.  Ark. 
Const.  (1874)  Sc.  §  2. 

•See  Becker  v.  Koch   (1887)   104  N.  Y.  394,  401,  10  N.  E.  701. 
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case  the  prosecution  examined  a  witness  for  the  defence  on  other  subjects  than 
those  testified  to  by  him  on  direct  examination,  on  such  subjects  the  prosecution 
made  the  witness  its  own.  Hence,  for  the  purpose  of  impeachment,  it  could  not 
prove  prior  inconsistent  statements  made  by  the  witness  on  those  points."  In  civil 
cases  the  rule  has  been  followed  that  prior  inconsistent  statements  of  one's  own 
witness  could  not  be  proved."  However,  where  the  party  calling  a  witness  was  sur- 
prised at  his  turning  adverse,  the  law  relaxed  to  the  extent  of  allowing  him  to  re- 
fresh the  memory  of  the  witness  by  cross-examination  and  leading  questions.** 
But  now  some  state  statutes  have  gone  so  far  as  to  allow  one  to  prove  prior  in- 
consistent statements  in  such  a  case  for  the  specific  purpose  of  impeachment."  The 
reason  for  the  common  law  rule  against  impeachment  was  that  a  party  calling  a 
witness  vouches  to  a  certain  extent  for  his  character  and  veracity.  Therefore  if 
disappointed  in,  or  even  surprised  at  his  testimony,  the  party  should  not  then  be 
a' lowed  to  prove  him  unworthy  of  belief."  However,  a  party  might  introduce 
evidence  of  any  competent  and  material  fact  denied  by  his  own  witness,  although 
the  evidence  might  have  the  incidental  effect  of  discrediting  that  witness." 

But  often  the  testimony  of  an  adverse  party  or  witness  may  be  material  to  the 
presentation  of  a  cause.  Furthermore,  there  may  be  good  reason  to  suppose  that 
that  testimony  will  in  reality  prove  favorable.  At  the  same  time  it  may  be  feared 
that  the  adverse  party  will  not  testify  favorably,  and  if  the  witness  does  testify 
adversely,  under  the  common  law  rule  he  could  not  be  impeached.  In  a  case  of 
this  kind  the  party  calling  the  witness  would  find  himself  in  a  very  embarrassing 
position-  There,  inability  to  impeach  would  go  so  far  as  to  prevent  the  effectual 
administration  of  justice.  Thus  it  came  about  that  many  states  passed  statutes 
allowing  one  to  show,  after  a  proper  foundation  was  laid,  that  a  witness  had  previ- 
ously made  statements  inconsistent  with  his  present  testimony." 

Of  course,  prior  inconsistent  statements  of  a  party  of  record  re'ative  to  any 
material  fact  or  issue  are  admissible  without  the  aid  of  any  statute,  as  admissions 
against  interest.    As  such  they  have  true  probative  value  and  need  no  foundation." 

Evidently,  however,  it  has  been  felt  that  by  itself  this  rule  of  the  common  law 
regarding  admissions  is  inadequate.  Therefore  we  find  several  state  laws  similar 
to  this  Wyoming  statute  which  is  under  discussion."  These  not  only  permit  one  in 
terms  to  call  the  adverse  party  and  prove  prior  inconsistent  statements,  but  also 

"  See  People  v.  Burgess  (1897)  153  N.  Y.  561,  574,  47  N.  E.  889. 

"IVestphal  v.  St.  Joseph,  etc.  St.  Ry.  Co.  (1903)  134  Mich.  239,  96  N.  W.  19; 
Collins  V.  Hoehle  (1898)  99  Wis.  639,  75  N.  W.  416;  Berkowsky  v.  N.  Y.  City  R.  R. 
Co.  (1908)  127  App.  Div.  544,  111  N.  Y.  Supp.  989. 

"See  Berkowsky  v.  A^.  Y.  City  R.  R.  Co.,  supra,  footnote  11. 

"Ga.  Ann.  Code  (6  Park  1914)  art.  22,  §  1050;  Fla.  Comp.  Laws  Ann.  (1914) 
tit.  "1,  c.  15,  §  1510;  N.  Mex.  Stat.  Ann.  (1915)  §  2180. 

^*Sisson  V.  Conger  (N.  Y.  1873)  1  Thomp.  &  C.  564,  567;  see  2  Phillips, 
Evidence  (3d  ed.  1849)  44«. 

"See  Adams  v.  Wheeler  (1867)  97  Mass.  67. 

"Mass.  Rev.  Laws  (1902)  c.  175,  §  24;  Ore.  Laws  (Olson  1920)  §  861;  Ark. 
Dig.  of  Stat.  (1916)  §  3449;  Cal.  Code  Civ.  Proc.  (Deering  1909)  §  2049;  Idaho 
Comp.  Stat.  (1919)  §  8036.  Kentucky  and  Indiana  go  even  further,  allowing  im- 
peachment of  character  in  case  of  surprise,  or  an  indispensable  witness.  Ind.  Ann. 
Stat.  (1  Burns  1914)  §  531;  Ky.  Code  Civ.  Proc.  (1895)  §  596. 

"Consehea  v.  VanDorn  (1908)  129  App.  Div.  520,  114  N.  Y.  Supp.  61;  Cox  v. 
Prater  (1881)  67  Ga.  588;  White  v.  Collins  (1903)  90  Minn.  165,  95  N.  W.  765; 
Moore  v.  Crosthwait  (1902)  135  Ala.  272.  Z^i  So.  28;  coni^a,  as  to  necessity  of 
laying  a  foundation.  Young  v.  Bradv  (1892)  94  Cal.  128.  29  Pac.  489. 

"Ohio  Gen'l  Code  (rev.  ed.  1921)  tit.  IV.  div.  Ill,  c.  3,  §  11497:  S.  Dak. 
Rev.  Code  (1919)  tit.  2.  pt.  8,  c.  2.  §  2714;  N.  Dak.  Comp.  Laws,  Code  Civ.  Proc. 
(1913)  c.  19,  §  7870;  Pa.  Stat.  (1920)  §  21863;  Mass.  Rev.  Laws  (1902)  c.  175, 
§§  22.  24;  Mich.  Ann.  Stat.  (Hill,  2d  ed.  1913)  tit.  XXX.  c.  341,  §  12865;  Idaho 
Comp.  Stat.  (1919)  §  8035;  and  N.  C.  Cons.  Stats.  (1919)  art.  44,  c.  12,  §§  900,  904, 
interpreted  in  Coates  v.  Wilkes  (1885)  92  N.  C.  376. 
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allow  the  adverse  party  so  called  to  be  examined  as  if  under  cross  examination. 
In  general  language  and  import  they  are  similar  to  this  Wyoming  statute,  but  it 
will  be  noticed  that  the  latter  goes  even  further  than  any  of  the  others.  It  states 
that  any  employe  of  a  corporation  which  is  a  party  of  record  comes  within  the 
scope  of  the  statute  for  all  purposes.  It  also  provides  that  the  evidence  of  a  party 
or  witness  may  be  rebutted  by  impeaching  testimony.  One  of  the  usual  ways  of  im- 
peaching a  witness  upon  cross-examination  is  by  proving  his  general  bad  character 
for  veracity."  This  method  of  impeachment,  coupled  with  the  provision  in  this 
statute  that  the  party  may  be  examined  as  if  under  cross-examination,  seems  to  indi- 
cate that  one  may  call  the  adverse  part>',  and  then,  if  his  testimony  is  unfavorable, 
proceed  to  disparage  his  character.  Such  a  construction  would  bring  this  new  sec- 
tion into  apparent  conflict  with  the  next  section  of  the  act  into  which  it  is  in- 
corporated" which  provides,  as  is  usual,  that  "the  party  producing  a  witness  shall 
not  be  allowed  to  impeach  his  credit  by  evidence  of  bad  character."  The  har- 
monization of  these  two  sections  may  become  an  interesting  local  problem.  It  may 
be  possible  to  interpret  the  words  "impeaching  testimony"  in  the  new  section  as  re- 
ferring only  to  the  other  methods  of  impeachment  noted  above. 

This  new  statute  and  the  other  similar  acts"  are  important  in  several  respects. 
In  the  first  place,  they  show  the  growth  of  the  inclination  to  depart  completely 
from  the  ru'e  against  impeaching  one's  own  witness  as  applied  to  the  calling  of  the 
adverse  party.  Furthermore,  they  indicate  a  realization  of  the  need  for  improved 
methods  of  drawing  evidence  from  an  opponent.  This  is  secured  by  the  license  to 
cross-examine.  These  statutes  evidently  disregard  the  policies  underlying  the 
common  law  rules  of  exclusion  from  which  they  depart.  The  emphasis  is  now 
placed  upon  the  importance  of  getting  all  the  relevant  facts  before  the  jury.  Greater 
confidence  is  thus  shown  in  the  abi'ity  of  that  body  to  weigh  testimony. 

*  5  Jones,  op.  cit.  §  844. 

"Wyo.  Comp.  Stat.  (1920)  c.  363,  §  5809. 

"  See  supra,  footnote  18. 
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Assault  and  Battery — Insultinx  Words  as  Justification — Policy  of  Penal 
Statute  Applied  Civilly. — A  statute  provided  that  in  a  criminal  prosecution  for 
assault  and  battery  insulting  words  might  be  a  justification.  In  a  civil  action 
for  assault  and  battery,  held,  the  jury  might  find  for  the  defendant  if  they  con- 
sidered the  plaintiff's  insulting  words  as  sufficient  provocation.  Choate  v.  Pierce 
(Miss.  1921)  88  So.  627. 

In  Alabama  the  application  of  a  similar  statute  is  limited  to  criminal  prose- 
cutions. Mitchell  V.  Gambill  (1903)  140  A'a.  316.  Z7  So.  290.  An  examination 
of  the  cases  shows  that  where  such  statutes  seem  to  be  applied  to  tort  actions, 
the  courts  are  not  in  terms  extending  the  statute,  but  arc  adopting  the  expressed 
policy  of  the  legislature  in  criminal  cases  as  their  policy  in  civil  cases;  and  are 
changing  the  common  law  according'y.  See  Berkner  v.  Danncnberg  (1903)  116 
Ga.  954,  963,  43  S.  E.  463  (dissenting  opinion)  ;  adopted  in  Thompson  v.  Shelverton 
(1908)  131  Ga.  714,  63  S.  E.  220.  This  holding  avoids  the  anomalous  doctrine 
that  a  provocation  which  excuses  one's  wrong  against  the  state  does  not  excuse 
his  wrong  against  the  provoker.  It  should  be  borne  in  mind,  however,  that  the 
same  policy  is  not  always  applicable  to  tort  as  to  crime ;  and  care  should  be 
taken  to  avoid  the  error  of  assuming  that  what  is  not  criminal  is  not  unlawfu', 
as  was  assumed  in  the  dissenting  opinion  of  licrkncr  v.  Danncnberg,  supra. 

Attorney  and  Client — Contingent  Fee — Dismissal  of  Suit  by  Client. — The 
plaintiff  directed  his  attorney,  who  was  engaged  upon  a  contingent  fee,  to  dismiss 
an  appeal  from  a  judgment  against  him  in  the  lower  court.  The  attorney  refused. 
Held,  the  attorney  was  vested  with  an  interest  in  the  action  entitling  him  to 
intervene  in  the  suit,  and  hence  the  defendant's  motion  to  dismiss  the  appeal  was 
denied.     Kellogg  v.   VVinchcll  (App.  D.  C.   1921)   273  Fed.  745. 

It  is  well  established  that  a  client  may  dismiss  his  attorney  at  any  time  and 
without  cause,  although  the  latter  is  employed  on  a  contingent  fee.  Martin  v. 
Camp  (1916)  219  N.  Y.  170,  114  N.  E.  1072;  see  Henry  v.  Vance  (1901)  23  Ky. 
Law  Rep.  491,  496,  63  S.  W.  275.  But  the  courts  will  protect  attorneys  against 
acts  which  deprive  them  of  remuneration  for  their  services.  In  the  case  of  con- 
tingent fees  three  ways  of  doing  this  have  been  suggested.  The  court  may,  as 
in  the  instant  case,  vest  the  attorney  with  an  interest  in  the  action,  tantamount 
to  an  assignment.  However,  it  seems  fairer  to  treat  such  an  agreement  as  a 
mere  promise  to  pay  a  part  of  the  claim  when  collected.  See  Story  v.  Hull 
(1892)  143  III.  506,  511,  32  N.  E.  265.  And  the  theory  of  an  assignment  does 
not  seem  consistent  with  the  general  rule  that  a  client  may  compromise  a  case 
without  the  consent  of  his  attorney.  Schriever  v.  Brooklyn  Heights  R.  (1899) 
30  Misc.  145,  61  N.  Y.  Supp.  890;  Cameron  v.  Boeger  (1902)  200  111.  84,  65  N.  E. 
690.  Furthermore,  policy  is  opposed  to  the  encouragement  of  litigation  which 
would  result  from  such  a  practice.  Secondly,  the  attorney  might  sue  his  c'ient 
in  contract.  Kersey  v.  Carton  (1883)  77  Mo.  645;  see  French  v.  Cunningham 
(1898)  149  Ind.  632,  639,  49  N.  E.  797.  But  it  seems  impossible  to  determine 
his  damages  in  contract  if  the  suit  is  not  concluded.  The  simplest  and  fairest 
solution  would  be  to  allow  the  attorney  a  quantum  meruit  for  the  reasonable 
value  of  his  services.    Ibert  v.  Aetna  Life  Ins.  Co.  (D.  C.  1914)  213  Fed.  996. 

Constitutional  Law  —  Former  Jeopardy  —  Eighteenth  Amendment.  —  The  de- 
fendant transported  liquor  between  two  points  in  New  Hampshire  and  was  con- 
victed   for   violating   the   state    prohibition    'aw.      He   is    now    tried    for    the    same 
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transportation  under  the  National  Prohibiti<m  Act.  Held,  state  conviction  not 
a  bar.     United  States  v.  Regan   (D.  C,  N.  H.  1921)  273  Fed.  727. 

One  group  of  acts  may  give  rise  to  two  distinct  crimes  and  there  may 
therefore  be  two  convictions  by  diflferent  jurisdictions.  Gavieres  v.  United  States 
(1911)  220  U.  S.  338,  31  Sup.  Ct.  421.  It  is  sometimes  said  that  as  a  defendant 
is  a  citizen  of  two  governments,  his  act  constitutes  a  crime  against  both.  State 
V.  Keimcy  (1915)  83  Wash.  441,  145  Pac.  450.  Despite  the  double  citizenship 
theory,  it  has  long  been  a  maxim  of  the  Supreme  Court  that,  where  there  is 
concurrent  jurisdiction  derived  from  the  same  source,  a  trial  by  one  court  bars 
trial  by  the  other.  Grafton  v.  United  States  (1907)  206  U.  S.  Z2,Z,  27  Sup.  Ct. 
749;  see  Houston  v.  Moore  (U.  S.  1820)  5  Wheat.  1,  35.  The  right  of  a  state 
to  regulate  the  liquor  traffic  is  part  of  its  police  power.  Purity  Extract  Co.  v. 
Lynch  (1912)  226  U.  S.  192,  33  Sup.  Ct.  44.  And  the  Eighteenth  Amendment 
does  not  take  the  power  from  it.  Commonwealth  v.  Nickerson  (1920)  236  Mass. 
281,  128  N.  E.  273.  Therefore  it  will  be  seen  that,  as  the  states  derive  their 
power  to  regulate  the  liquor  traffic  from  a  source  other  than  the  one  from  which 
the  Federal  government  derives  its  power,  cases  arising  under  prohibition  laws 
will  not  fall  within  the  maxim  of  the  Houston  case  and  consequently  two  con- 
victions may  be  had.  The  legal  justification  for  the  two  convictions  does  not 
however  remove  the  natural  antipathy  to  a  double  punishment   for  a  single  act. 

C0NSTITUTI0N.\L  L.\W— ORDINANCE  AGAINST  STREET  MEETINGS— ADMINISTRA- 
TIVE Law.— City  of  Mt.  Vernon,  N.  Y.,  Ordinances,  c.  XXI,  §21  prohibited  "the 
congregation  of  persons  in  groups  or  crowds"  or  "the  holding  of  pub'ic  meetings 
upon  the  public  streets  of  the  city"  without  the  mayor's  special  written  permission. 
The  relator  and  others  were  arrested  for  violation  of  this  ordinance,  but  were 
discharged  on  writs  of  habeas  corpus  by  order  of  the  Supreme  Court,  Special 
Term,  upon  the  ground  that  the  ordinance  was  unconstitutional  and  therefore 
void.  Upon  appeal  to  the  Appellate  Division,  held,  order  reversed;  that  under 
the  ordinance  ".  .  .  arrest  was  in  the  lawful  exercise  of  the  police  power";  that 
.  .  .  "If  a  permit  be  improperly  withheld,  its  issuance  may  be  compelled  through 
mandamus."  People,  ex  rcl.  Doyle  v.  Atwell  (2d  Dept.  1921)  197  App.  Div.  225, 
188  N.  Y.  Supp.  803. 

The  decision  at  Special  Term,  sub.  nom.  Hays  v.  Atwell,  was  criticised  in 
(1921)  21  Columbia  Law  Rev.  275  where,  after  a  detailed  analysis  of  the  con- 
stitutional and  administrative  problems  presented  by  such  ordinances,  it  was  con- 
cluded (1)  that  such  measures  shou'd  be  deemed  a  valid  exercise  of  the  police 
power,  and  (2)  that  protection  against  the  abuse  of  administrative  discretion  is 
by  mandamus  proceedings.  This  criticism  is  strikingly  vindicated  by  the  decision 
and  opinion  of  the  Appellate  Division,  supra. 

Creditors — Life  Insurance — Insolvent  Insured. — An  insolvent  fraudulently  in- 
sured his  life,  naming  his  wife  as  beneficiary,  in  an  amount  in  excess  of  the  statu- 
tory exemption  for  dependents,  which  excess  the  beneficiary-  does  not  claim.  On 
demurrer  by  the  insurer,  held,  the  amount  in  excess  of  the  exemption  is  a  trust 
fund  for  the  benefit  of  the  creditors  of  the  estate.  Cornwell  v.  Surety  Fund  Life 
Co.  ct  a!.  (S.  Dak.  1921)  184  N.  W.  211. 

A  fraudulent  conveyance  is  the  transfer  of  property  appropriable  to  one's 
debts  with  intent  to  defraud  creditors.  See  O'Connor  v.  Ward  (1883)  60  Miss. 
1025,  1036.  The  beneficiary's  interest  in  a  life  insurance  polic>'  vests  at  the  time 
of  issuance  of  the  policy.  Mutual  Life  Ins.  Co.  v.  Deznne  (1913)  180  111.  App. 
422.  Hence,  where  insurance  is  taken  out  for  the  benefit  of  the  insured  or  his 
estate  it  becomes  a  part  of  that  estate  and  an  assigment  during  insolvency  is 
fraudulent  and  may  be  set  aside  by  the  creditors.  Ionia  County  Sav.  Bank  v. 
McLean   (1891)  84  Mich.  625,  48  N.  W.  159.    But  if  the  policy  was  always  vested 


820  COLUMBIA  LAW  REVIEW 

in  some  other  beneficiary  the  creditors  cannot  reach  the  proceeds.  Washington 
Central  Bank  v.  Hume  (1888)  128  U.  S.  195,  9  Sup.  Ct.  41 ;  Shaver  v.  Shaver  (1898) 
35  App.  Div.  1,  54  N.  Y.  Supp.  464  {semble)  \  contra,  Fearn  v.  Wald  (1886)  80 
Ala.  555,  2  So.  114.  Granting  that  the  insured  does  not  make  a  gift  of  the 
policy  when  he  insures  his  life  for  the  benefit  of  another,  still  it  would  seem  that 
there  is  a  gift  of  the  premiums.  If  this  is  fraudulent  the  creditors  should  be  per- 
mitted to  follow  them  into  new  forms  until  they  reach  an  innocent  purchaser  for 
value.  Cf.  Treadway  v.  Turner  (Ky.  1889)  10  8.  W.  816.  In  the  case  of  insurance 
premiums  the  money  assumes  the  form  of  the  proceeds  of  the  policy.  Therefore 
the  proceeds  of  a  policy  purchased  with  premiums  paid  in  fraud  of  creditors  should 
be  recoverable.  In  cases  of  which  the  principal  one  is  an  example,  an  element  of 
public  policy  enters  because  of  the  desire  to  allow  even  an  insolvent  to  provide 
reasonably  for  his  dependents.  See  Washington  Central  Bank  v.  Hume,  supra, 
211.  Many  jurisdictions  have  statutes  expressly  validating  such  transactions. 
See  Moore,  Fraudulent  Conveyances  (1908)  124n.  This  consideration  did  not 
enter  into  the  instant  case,  however,  as  the  beneficiary  consented  to  the  application 
of  the  excess  to  the  payment  of  the  decedent's  debts. 

Damages — Liquidated — Alternative  op  Actual  Damages. — The  plaintiff  con- 
tracted to  complete  work  for  the  defendant  by  a  certain  date.  The  contract  pro- 
vided that  the  plaintiff  was  to  pay  $50  for  each  day's  delay,  or  to  permit  the 
recovery  of  actual  damages  at  the  election  of  the  defendant.  In  an  action  for 
payment,  the  defendant  counter-claims  for  the  stipulated  sum.  Held,  counter-claim 
disallowed.  Elsy  v.  Waterloo,  C.  F.  &■  N.  Ry.  Co.  (Iowa  1921)  183  N.  W.  378. 
Liquidated  damages  aim  to  avoid  litigation  by  allowing  those  most  compctcn' 
to  judge  to  estimate  the  damages ;  thus  enabling  the  parties  to  know  in  advance 
the  measure  of  their  obligations.  See  Sun  Printing  dr  Pub.  As-i'n  v.  Moore  (1902) 
183  U.  S.  642,  670,  671.  22  Sup.  Ct.  240.  Such  damages  are  enforceable.  Sun  Printing 
&  Pub.  Ass'n  v.  Moore,  supra.  If,  however,  they  amount  to  a  penalty,  they 
are  unenforceable.  Pacific  Hard.  &■  Steel  Co.  v.  United  States  (1913)  48  Ct. 
CI.  399.  Stating  the  sum  to  be  "liquidated  damages"  is  not  conclusive.  Elzey 
v.  City  (1915)  172  Iowa  643,  154  N.  W.  901.  Where  ac  nal  damages  arc  readily 
ascertainable,  the  tendency  is  to  construe  the  clause  as  a  penalty.  Kay  Gee 
Amusement  Co.  v.  Cave  (1913)  177  111.  App.  250.  The  nature  of  the  agreement 
is  to  be  determined  as  of  the  time  the  contract  was  made.  See  Seidlitz  v.  Auer- 
bach  (1920)  230  N.  Y.  167,  172,  129  N.  E.  461.  If  the  interpretation  of  the 
agreement  is  doubtful,  it  will  be  considered  a  penalty.  See  Ayers  v,  Houston 
(1920)  193  App.  Div.  145,  148,  183  N.  Y.  Supp.  808.  In  the  instant  case,  the  parties, 
by  providing  alternatively  for  actual  damages,  showed  clearly  that  no  effort  was 
made  to  conform  the  stipulated  to  the  actual  damages.  It  would  therefore  seem 
that  they  regarded  the  provision  rather  as  a  penalty,  and  the  court  properly  so  con- 
strued it. 

Divorce — Alimony  Pendente  Lite — Wife's  Right  Where  She  Has  Separate 
Estate. — In  an  app'ication  for  alimony  pending  suit  by  the  wife  for  divorce, 
it  appeared  that  she  had  a  separate  estate  of  $4,200.  Held,  application  denied. 
Evans  v.  Evans  (Miss.  1921)  88  So.  481. 

Alimony  pendente  lite  is  granted  in  a  divorce  action  to  a  defending  wife  who 
denies  the  husband's  allegations,  when  she  has  no  sufficient  separate  means  of 
support.  See  Suydam  v.  Suydam  (1911)  79  N.  J.  Eq.  144,  147,  80  Atl.  1057. 
Where  she  is  the  complainant  she  must  in  addition  show  a  sufficient  cause  of 
action  in  her  pleadings,  or  such  alimony  is  denied.  Suydam  v.  Suydam,  supra. 
Under  the  general  rule  the  court  looks  to  the  relative  resources  of  the  parties 
in  deciding  whether  the  necessity  for  such  alimony  exists.    Earle  v.  Earle   (1911) 
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147  App.  Div.  930,  132  N.  Y.  Supp.  569;  Setts  v.  Seits  (1920)  192  App.  Div.  924. 
Where  the  wife's  means,  in  comparison  with  the  husband's,  are  such  as  to  make 
alimony  not  reasonably  necessar>',  it  is  denied.  Seilc  v.  Scitz,  supra  (semble). 
In  some  states  she  must  have  a  sufficient  income  as  distinguished  from  capital 
resources,  to  support  herself.  Cignioni  v.  Cignioni  (1916)  139  La.  978,  72  So. 
707;  see  Kittle  v.  Kittle  (1920)  86  W.  Va.  46,  55,  102  S.  E.  799.  The  present 
case  adopts  the  test  of  taking  mere'y  the  resources  of  the  wife  into  considera- 
tion. This  seems  less  satisfactory  than  the  general  practice,  which  is  to  examine 
all  the  circumstances,  and,  after  a  comparison  with  the  income  and  estate  of 
the  husband,  to  deny  almony  only  when  there  is  no  reasonable  necessity  therefor. 

DowER — Land  Conveyed  Prior  to  Makriace — Husband's  Equitable  Interest. — 
A  conveys  property  to  his  son  upon  an  agreement  to  reconvey  on  demand.  Subse- 
quently, A  meets  the  plaintiff  to  whom  he  represents  that  he  owns  much  realty; 
whereupon  she  marries  him.  The  son  refuses  to  reconvey  and  the  plaintiff  joining 
.\  and  the  son,  sues  to  establish  inchoate  dower.  On  demurrer  by  the  son,  he'd. 
one  judge  dissenting,  the  action  is  maintainable.  Melenky  v.  Melen  et  al. 
(App.  Div.  4th  Dept.  1921)   189  N.  Y.  Supp.  798. 

A  wife's  dower  depends  on  her  husband  being  seized  of  a  present  freehold 
as  well  as  an  estate  of  inheritance.  Phelps  v.  Phelps  (1894)  143  N.  Y.  197,  38 
N.  E.  280.  In  the  same  jurisdiction,  an  equitable  right  in  the  husband  to  have 
property  conveyed  did  not  give  the  wife  inchoate  dower.  Nichols  v.  Park  (1903) 
78  App.  Div.  95,  79  N.  Y.  Supp.  547.  Later  a  divided  court  decided  there  was 
inchoate  dower  in  realty  in  which  the  husband  had  only  an  equitab'e  interest. 
Lugar  v.  Lugar  (1914)  160  App.  Div.  807,  146  N.  Y.  Supp.  Z7.  It  seems  well  settled 
in  other  jurisdictions  that  an  ante-nuptial  conveyance,  lacking  consideration,  and 
without  the  intended  wife's  knowledge  or  consent  is  a  fraud  on  the  wife  and  she 
is  entitled  to  dower.  Ward  v.  Ward  (1900)  63  Ohio  St.  125,  57  N.  E.  1095.  But  a 
similar  conveyance  before  the  engagement  to  marry,  and  not  in  contemplation 
thereof,  wil'  not  be  set  aside.  Bliss  v.  West  (1890)  58  Hun  71,  11  N.  Y.  Supp. 
374,  aff'd  (1892)  132  N.  Y.  589,  30  N.  E.  868.  In  the  principal  case,  it  is  difficult 
to  conceive  of  the  original  conveyance  as  a  fraud  on  the  wife.  The  failure  to 
reconvey  was  at  most  a  fraud  on  the  father.  If  the  instant  decision  is  based  on  the 
latter  ground,  the  result  is  that  a  wife  may  enforce  her  husband's  equitable  rights 
to  the  extent  that  she  will  derive  a  benefit  therefrom.  It  is  rather  to  be  believed 
that  the  result  of  the  case  is  to  give  a  wife  dower  in  her  husband's  equitable 
interest :  a  resu't  in  line  with  the  tendency  of  the  New  York  court. 

Estoppel — Inv.\lid  Divorce  Decree — Remarriage — Property  Rights. — An  invalid 
decree  had  been  obtained  against  the  petitioner  in  this  action  for  a  widow's  allow- 
ance. With  full  knowledge,  the  petitioner  had  remarried.  Held,  petitioner  was 
estopped  to  assert  the  invalidity  of  the  decree.  Parmelee  v.  Hu^hins  (Mass. 
1921)   131  N.  E.  443. 

By  the  great  weight  of  authoritj-,  remarriage  estops  one  from  asserting  a 
decree  of  divorce  is  invalid.  Arthur  v.  Israel  (1890)  15  Colo.  147,  25  Pac.  81; 
Bruguiere  v.  Bruguiere  (1916)  172  Cal.  199,  155  Pac.  988;  contra,  In  re  Chrisi^en- 
sen's  Estate  (1898)  17  Utah  412,  53  Pac.  1003.  Even  without  remarriage,  the  party 
securing  the  divorce  is  estopped.  Starbuck  v.  S^rbuck  (1903)  173  N.  Y.  503,  66 
N.  E.  193;  see  (1901)  1  Columbia  Law  Re\'.  485.  In  these  cases  there  is  no 
estoppel  in  pais;  but  the  courts  will  not  suffer  one  to  question  a  judgment  after 
having  accepted  benefits  thereunder.  See  Hunt  v.  Wright  (Tex.  1911)  139  S.  W. 
1007,  1009.  Some  courts  make  a  distinction  between  void  and  voidable  decrees, 
holding  that  the  former  cannot  be  vitalized  by  acts  of  the  parties.  See  In  re 
Christcnsen's  Estate,  supra,  425  et  seq.     No  distinction  should  be  drawn  since  the 
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attempt  in  these  cases  is  not  to  establish  a  divom  tiy  rstoppel,  but  to  determine 
property  rights.  See  Marrm  v.  I'orA-r  (1895)  ()1  Minn.  154.  160,  63  N.  W.  484. 
But,  it  is  submitted,  the  rr.il  iiucstion  in  the  principal  case  is  one  of  policy. 
PoHcy  will  not  permit  a  divori  c  by  estoppel.  See  Ashd<ywii  v.  .Ishdown  (1919)  178 
N.  Y.  Supp.  565,  566.  A  nnianiage.  where  one  party  has  a  legal  spouse,  is  void 
Striii  V.  Duinu-  (1«)()7)  119  .Vpp.  Div.  1.  lO.i  X.  V.  Supp.  894,  aff'd  190  N.  Y.  524, 
83  N.  \i.  1132.  It  may  he  >Ii(>\vn  collaterally.  .S'/(;';i  v.  Punnc,  supra.  It  follows, 
therefore,  that  the  wife  would  not  have  any  rii;lit<  in  the  property  of  her  second 
husband,  and  miuht  hrconic  a  char,t;r  on  the  state  if  not  allowed  rights  in  her 
legal  hnsliand's  iHMpc  riy.  As  between  the  legal  husband  and  the  state  it  seems 
that  the  burden  should  be  ca^t  on  ibc  former.  Cf.  Jones  v.  Ncivton  and  Llanidloes 
Guardians   (1920)    124  L.  T.   K     (x.   s  )    _'3 .    (1021)   21   Columbia  L.\w  Rkv.  384. 

MmDKNCK — CoKROIKiRATIoN  Tllli',!'     \'oT  il.hi:    ol'    Tl  i  I'.    K  lAi:i\  I'.K    Ol-     S  l'i)l,l",\ 

Goods. — The  defendant  was  convicted  oi  knowingly  reeeivinv;  stolen  goods.  The 
trial  judge  charged  the  jury  that  ibey  might  convict  upon  the  uncorroborated  testi- 
mony of  the  iliiel'.  On  appeal,  held,  the  ehai '^i  was  Mjrrcrt.  renple  \.  Kuj'l'er- 
schmnit   ( .Vp]..  Div.    !>•  D.-pt.  1"21  )   180  X.  ^-.  Sin  ■     --^ 

The   givei'   ot    ;i   i>nb(    i^    mntofniK    bi  Id    lo    !  -'nipbee   ot    the   receiver. 

Pei>ple  v.   Coffey    (1911)    1()1    ('  lln-   i-   true  despite  the   fact 

that    the  .i;i\iiiK    and    r.  reiving  In    the   case   of   perjury,   the 

IHMJtircr    i-  of    ibe    suborner.      Sec    I'ee'ple   v.    Gilhooley    (1905)    108 

.\pp  l)i\.  J.  ..  ^.  .  ,  .,  'N'.  <"^.'.  'i'^'>  <;.nil:i.K  •.  i>i,rchaser  of  intoxicating 
Iniu.M-.    is    an    aeeomplire   of    ib-  'Tex.    1921)    231    S.   W. 

ins       Some    jurisdictions    '     ''  accor<i    wnii    iiie    priiuipal    ease,    that   the    thief 

i-  Mm!   an  accomplice  ni  ib  :    of  stolen  good-.     .S'/^mii/er  v.  State   (1897)    102 

C-A     147.  .^(t  S.   l'  ■'.•  V.  Kiihlwan    (180O)    152  M,,.   100,  53  S.  W.  416.     The 

ba-;-   1  1    tbn  M    (b  ^   that   'arceny   is   a   siparate   crime    from   receiving  stolen 

goods  Ibit  an  accompbee  is  one  who  might  have  lurn  eonvi<ted  as  principal  or  as 
an  accessory  lieforc  the  fact:  and  to  warrant  such  eonvieiion  the  accused  must 
h.ave  taken  jiari  in  the  perpetration  of.  or  preparation  f^r  ilu'  crime,  with  intetit  to 
assist  therein.  Sec  Pei>ple  v.  Zueker  (1897)  20  App.  Div.  3()3.  365.  46  X.  \.  Supp. 
766.  Certainly,  the  thief  who  sells  the  goods  takes  part  in  the  perpetration  of 
the  crime  of  receiving  stolen  goods.  The  test  should  be,  not  whether  both  parties 
have  been  guilty  of  the  crime  charged,  or  of  any  other  criine,  but  rather  whether 
both  participated  in  the  acts  resulting  in  the  crime.  This  view  is  upheld  in  some 
jurisdictions.  Stah^  v.  C-.-.-v'-urg  (1898)  59  Kan.  404,  53  Pac.  61;  Rosen  v.  United 
States  (C.  C.  A.  192('  1   651.     On  grounds  of  logic  and  ana'ogy,  therefore, 

the  decision  in  the  instant  case  seems  unsound. 

Evidence — Ins.\nity  as  a  Defense  in  Criminal  Actions — Burden  of  Proof. — 
In  a  trial  for  murder,  the  jury  were  charged  that  the  defendant  must  satisfy  them 
that  he  was  insane  at  the  time  the  crime  was  committed.  After  a  conviction  the 
defendant  appealed.  Held,  the  accused  need  not  satisfy  the  jury  that  he  was 
insane.  He  need  only  establish  his  insanity  by  a  preponderance  of  the  evidence. 
A  new  trial  was  ordered.     State  v.  Hauser  (Ohio  1920)    131   N.  E.  66. 

Sanity  of  the  accused  is  an  essential  element  of  the  crime,  as  an  insane  person 
is  incapable  of  having  the  mens  rea.  See  Davis  v.  United  StaPes  (1895)  160  U.  S. 
469,  485,  16  Sup.  Ct.  353;  Bishop,  New  Criminal  Law  (8th  ed.  1892)  §376.  Yet 
the  state  need  not  in  the  first  place  introduce  any  evidence  of  the  defendant's 
sanity,  because  of  the  general  presumption  of  sanity.  The  burden  of  going  for- 
ward with  evidence  is  therefore  on  the  accused.  See  Davis  v.  United  States, 
supra,  486.  But  after  the  accused  has  introduced  evidence,  the  cases  are  divided 
as  to  who  has  the  burden  of  proof.     Some  courts  mistakenly  reason,  that  because 
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of  the  presumption  the  defendant  must  satisfy  the  jury  by  the  clear  preponderance 
of  proof  that  he  is  insane.  Graves  v.  State  (1883)  45  N.  J.  L.  347.  Others  hold 
that  a  simple  preponderance  of  the  evidence  is  sufficient.  Keener  v.  State  (1895) 
97  Ga.  388,  24  S.  E.  28.  Both  seem  wrong.  There  is  a  line  of  cases  in  support 
of  the  better  ru'e,  that  the  state  must  prove  beyond  a  reasonable  doubt  that  the 
defendant  was  sane.  Davis  v.  United  States,  supra;  Walker  v.  People  (1882)  88 
N.  Y.  81.  Insanity  is  not  soundly  an  affirmative  defense,  because  by  denying  the 
criminal  intent  it  denies  the  crime.  The  defendant  having  raised  the  issue,  the 
state  must  prove  sanity,  as  it  does  the  physical  act  in  the  crime,  beyond  a  reasonable 
doubt.  If  the  jury  is  uncertain,  the  defendant  should  be  acquitted.  This  rule 
does  not  encourage  insanity  as  a  sham  defense.  The  usual  scepticism  of  the  jury 
in  regard  to  such  a  frequently  interposed  defense,  takes  care  of  that. 

Gifts — Inter  Vivos  and  Causa  Mortis — Testamentary  Instrument. — The  de- 
ceased, about  to  undergo  an  operation  for  cancer,  executed  and  delivered  to  the 
defendant  an  instrument,  in  form  a  quit-claim  deed,  of  all  her  real  and  personal 
property.  The  instrument  was  to  take  effect  only  upon  her  death  and  provided  the 
donee  survived  her.  As  shown  in  the  report  of  the  case  at  the  Trial  Term  (114 
Misc.  483,  186  N.  Y.  Supp.  712)  the  deceased  apparently  recovered  from  the  opera- 
tion, but  died  four  years  later  from  cancer,  following  a  second  operation.  In  an 
action  by  the  heir  at  law,  held,  the  instrument  did  not  pass  title.  Butler  v.  Sherwood 
(3d  Dept.  1921)  196  App.  Div.  603,  188  N.  Y.  Supp.  242. 

The  instrument  was  not  a  valid  deed  since  it  was  revocab!e  and  to  act  in 
futuro.  Similarly,  there  was  no  executed  gift  inter  vivos.  Wertheimer  v.  Baum 
(1908)  59  Misc.  527,  11  N.  Y.  Supp.  18.  The  instrument  rather  was  testamentary 
in  character,  Knight  v.  Tripp  (1898)  121  Cal.  674,  54  Pac.  267;  In  re  Belcher's 
Will  (1872)  66  N.  C.  51;  but  invalid  as  a  will  since  there  had  been  no  compliance 
with  statutory  requirements  for  wills.  Gifts  executed  prior  to  a  serious  c^eration 
may  be  upheld  as  causa  mortis.  Ridden  v.  Thrall  (1891)  125  N.  Y.  572,  26  N.  E. 
627.  But  such  a  gift  is  complete  upon  delivery,  though  revocable  by  the  donor's 
recovery.  See  Ridden  v.  Thrall,  supra,  579.  So  even  if  there  had  been  an  uncondi- 
tional delivery,  the  recovery  of  the  donor  would  operate  as  a  revocation,  even  though 
she  later  died  due  to  the  same  disease,  ireston  v.  Hight  (1840)  17  Me.  287. 
Therefore,  from  whichever  angle  viewed,  the  proper  result  was  reached.  The  court, 
however,  seems  partially  to  base  its  decision  as  to  the  invalidity  of  the  gift  on 
different  and  questionable  grounds,  viz..  that  there  was  not  such  a  deliverj-  as 
could  pass  title  inter  vivos  to  chattels.  It  seems  well  settled.  In  most  jurisdictions, 
that  a  constructive  or  symbolic  delivery  is  sufficient.  See  Beaver  v.  Beaver  (1889) 
117  N.  Y.  421,  428-429,  22  N.  E.  940.  However,  in  some  jurisdictions  symbolic 
delivery  is  valid  only  where  actual  physical  delivery  is  impossible.  Cf.  Cronin  v. 
Chelsea  Bank  (1909)  201  Mass.  146,  87  N.  E.  484.  In  New  York,  the  delivery  of 
the  instrument  of  gift  constitutes  a  valid  delivery.  Hawkins  v.  Union  Trust  Co. 
(1919)  187  App.  Div.  472,  175  N.  Y.  Supp.  694;  Matter  of  Cohn  (1919)  187  App. 
Div.  392,  176  N.  Y.  Supp.  492;  see  (1920)  20  Columbia  Law  Rev.  196.  Thus, 
though  the  court  reaches  the  correct  result,  it  is  aided  in  so  doing  by  one  faulty 
premise. 

Mandamus — Public  School  Authorities — ADMiNisTRAtnT;  Law. — The  plaintiff 
satisfactorily  completed  her  high  school  course  of  study,  but  was  denied  a  diploma 
because  she  refused  to  weas  a  recently  fumigated  gown  at  the  graduation  cere- 
mony. In  mandamus  proceedings  to  compel  the  issue  of  the  diploma,  held,  for 
the  petitioner.  Valentine  v.  Independent  School  Dist.  of  Casey  (Iowa  1921)  183 
N.  \V.  434. 

The   defendants   in   the    instant    case    were    authorized    by    statute    to    prevent 
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graduation  of  pupils  for  violation  of  school  rules.  Iowa  Comp.  Code  (1919) 
§  2566.  Public  school  authorities  have  such  control  even  in  the  absenre  of  a 
statute,  but  if  the  ruling  is  unreasonab'e  or  arbitrary  a  court  will  take  jurisdiction 
by  a  writ  of  mandamus.  Stale,  ex  rcl.  KcUey  v.  Ferguson  (1914)  95  Neb.  63, 
144  N.  W.  1039.  A  writ  of  mandamus  issues  to  compel  the  performance  of  a 
ministerial  duty  not  involving  the  exercise  of  discretion.  People  v.  Board  of 
Supennsors  of  DeWitt  County  (1911)  161  111.  App.  529  (scmble).  The  petitioner 
must  show  a  clear  legal  right  to  the  thing  demanded  and  an  imperative  duty  of 
the  respondent  to  perform.  State,  ex  rel.  Hunter  v.  IVinterrozvd  (1910)  174  Ind. 
592,  92  N.  E.  650.  Thus  the  writ  will  not  be  issued  where  the  defendant  has  acted 
within  the  limits  of  reasonable  discretion.  The  Slafe,  ex  rel.  The  City  of  Dayton 
v.  Patterson  (1915)  93  Ohio  St.  25.  112  N.  E.  142.  Nor  will  it  issue  where  there 
is  another  adequate  remedy.  Chat  field  Co.  v.  Reeves  (1913)  87  Conn.  63,  86  All. 
750.  Mandamus  has  been  al'owcd  to  compel  a  private  school  to  issue  a  diploma. 
StaPe,  ex  rel.  Nelson  v.  Lincoln  Medical  College  (1908)  81  Neb.  533,  118  N.  W. 
122.  But  this  seems  unsound  since  a  bill  for  specific  performance  would  lie, 
and  mandamus  is  gencral'y  regarded  as  the  most  extraordinary  legal  remedy. 
State,  ex  rel.  Burg  v.  Mihavukee  Med.  College  (1906)  128  Wis.  7,  106  N.  W.  116. 
Since  the  defendants'  ruling  was  clearly  unreasonable  and  mandamus  the  only 
remedy,  the  instant  case  is  sound. 

Master  and  Servant — Servant's  Wilful  Tort — Master's  Liability  in  Exem- 
plary Damages. — The  plaintiff,  a  passenger  of  the  defendant  railroad  company 
was  wilfully  assaulted  by  one  of  its  emp'oyees.  He'd,  the  defendant  is  Table  in 
exemplary  damages.     Clark  v.  Bland  et  al.   (N.  C.  1921)   106  S.  E.  491. 

A  carrier  contracts  to  carry  passengers  safely  and  is  hound  to  protect  ihrm 
against  violence  from  its  servants.  Birmingham  Ry.  etc.  v.  Baird  (1900)  130  Ala. 
334,  30  So.  456.  But  assuming  the  carrier  is  liable  to  the  plaintiff,  should  it  be 
responsible  in  exemplary  damages?  Such  damages  are  awarded  as  punishment 
against  a  wrongdoer.  Dreimullcr  v  Rogoxv  (1919)  93  N.  J.  L.  I.  1.  107  Atl.  144; 
see  The  Amiable  Nancy  (U.  S.  1818)  3  Wheat.  546,  558.  The  better  authority 
holds  the  master  liable  for  punitive  damages  only  if  he  directs  or  ratifies  his 
servant's  act.  Lake  Shore  Ry.  Co.  v.  Prentice  (1893)  147  U.  S.  101,  13  Sup.  Ct. 
261;  Rainess  v.  American  League  BasebaH  Club  (1921)  185  N.  Y.  Supp.  582; 
contra,  Rucker  v.  Smoke  (1892)  2>7  S.  C.  2>77,  16  S.  E.  40.  A  third  view  dis- 
tinguishes between  corporate  and  individual  masters  and  holds  the  former  liable 
for  punitive  damages  on  the  theory  that  the  corporation  is  personified  in  each 
of  its  apents.  See  Jones  v.  Shannon  (1918)  55  Mont.  225,  233,  175  Pac.  882. 
By  the  .sounder  view  the  corporation  is  personifie  only  in  its  superior  officials. 
See  Sforrozv  v.  Vermont  Sainngs  Bank  (Vt.  1921)  112  .'\tl.  205  .  Hence,  only 
where  such  officials  directly  order  the  tort  complained  of,  is  the  company  cor- 
rectly held  liable  in  exemplary  damages.  Sparrow  v.  Bank,  supra,  (semble). 
But  exemplary  damages  being  awarded  as  punishment  of  a  wrongdoer,  the  master 
should  not  be  responsible  in  such  damages  even  where  the  servant  acts  within 
the  scope  of  his  employment,  if  the  master  has  not  ordered  or  ratified  the  act. 
A  fortiori,  where  the  act  is  not  in  the  master's  interest.  The  federal  and  New 
York  cases  seem  the  sounder  and  the  instant  case  represents  the  less  easily  sus- 
tainable doctrine. 

Municipal  Corporations — Unsafe  Condition  of  Streets — Independent  Con- 
tractor.— An  independent  contractor,  employed  by  the  defendant  city,  negligently 
tarred  its  streets,  making  them  unsafe.  Five  hours  afterward  the  plaintiff  was 
injured  due  to  the  skidding  of  his  automobile.  He  received  a  verdict.  Upon 
appeal,  held,  two  judges  dissenting,  a  new  trial   ordered.     The  defendant  is  not 
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liab'e  unless  it  had  actual  or  constructive  notice  of  the  condition  of  the  street. 
PemberPon  v.  City  of  Albany  et  al.  (App.  Div.  3d  Dept.  1921)  188  N.  Y.  Supp.  245. 

A  city  must  exercise  reasonable  diligence  and  care  in  keeping  its  streets  safe 
for  public  travel.  Turner  v.  City  of  Newburgh  (1888)  109  N.  Y.  301,  16  N.  E.  344. 
Where  a  contract  is  made,  which  is  such  that  performance  by  the  contractor  will 
necessarily  make  the  streets  imsafe,  the  city  must  safeguard  them.  Storrs  v.  City 
of  Utica  (1858)  17  N.  Y.  104;  see  Deming  v.  Terminal  Ry.  of  Buffalo  (1901)  169 
N.  Y.  1,  10,  61  N.  E.  983.  But  where  the  p'an  of  the  work  is  reasonably  safe  and 
the  work  lawful  the  city  is  not  liable  for  the  contractor's  negligence.  Uppington 
V.  Cii<y  of  Xnv  York  (1901)  165  N.  Y.  222,  59  N.  E.  91.  In  such  a  case  the  city, 
not  being  an  insurer,  is  liable  only  after  notice,  if  the  unsafe  condition  is  caused 
without  its  fault.  City  of  Nokomis  v.  Farley  (1903)  113  111.  App.  161;  see  Turner 
V.  City  of  Newburgh,  supra,  305.  In  New  York  this  need  of  notice,  either  actual 
or  constructive,  is  specifically  provided  by  statute.  N.  Y.  Cons.  Laws  (1909)  c. 
55,  §  244.  In  the  instant  case  the  work  contracted  to  be  done  was  not  such  as 
would  necessarily  make  the  streets  unsafe.  There  being  no  actual  notice  to  the 
ciiy,  constructive  notice  of  the  datigerous  condition  was  necessary.  Though  prop- 
erly a  jury  question,  the  court  correctly  ordered  a  new  trial  since  the  charge 
of  the  lower  court  was  misleading. 

Negotiable  InstrlaiE-nts  —  Words  Affectixg  Negotiability  —  "As  per  Co.v- 
TRACT." — The  indorsee  sues  as  a  holder  in  due  course  on  an  order  promissory  note 
containing  the  words  ''as  per  contract"  in  the  lower  left  hand  corner.  He'.d,  three 
judges  dissenting,  the  instrument  is  negotiable.  Strand  Amus.  Co.  v.  Fox  (Ala. 
1921)  87  So.  332. 

"Non-negotiable"  is  used  in  two  senses.  One,  where  the  promise  is  condi- 
tioral,  there  is  no  note  at  all ;  and  two,  where  the  instrument  conveys  notice,  de- 
fenses are  let  in.  It  is  generally  he'd  that  a  reference  in  a  note  making  it  subject  to 
the  terms  of  some  extrinsic  contract  destroys  negotiability'.  Klots  Throwing 
Co.  v.  Manufacturers'  Commercial  Co.  (C.  C.  A.  1910)  179  Fed.  813.  What  is  really 
meant,  however,  is  that  such  reference  constitutes  notice.  See  Norton,  Bi'ls  & 
Notes  (4th  ed.  1914)  44  n.  Some  courts  give  the  same  effect  to  "as  per  contract." 
construing  it  "subject  to  the  contract."  Continental  Bank  &  Trust  Co.  v.  Times 
Pub.  Co.  (1917)  142  La.  209,  76  So.  612.  The  majority  view  the  words  as  a  mere 
statement  of  the  transaction  not  constituting  notice.  Waterbury-Wallace  Co.  v. 
Ivey  (1917)  99  Misc.  260,  167  N.  Y.  Supp.  719;  National  Bank  of  Newbury  v. 
Wentwor^  (1914)  218  Mass.  30,  105  N.  E.  626;  Snelling  State  Bank  v.  Clasen 
(1916)  132  Minn.  404,  157  N.  W.  643.  Where  the  note  states  that  the  collateral 
agreement  contains  a  condition  there  is  no  note,  since  it  is  a  conditional 
promise.  Titloxv  v.  Hubbard  (1878)  63  Ind.  6.  Likewise  where  it  specifically  in- 
corporates some  writing  which  is  conditional.  Chapman  v.  Steiner  (1897)  5 
Kan.  App.  326,  48  Pac.  607.  Some  courts  are  led  to  say  that  "subject  to"  effects 
incorporation,  because,  in  the  particular  case,  the  same  result  would  ensue  if  they 
regard  it  as  notice.  Cf.  Pope  &  Ballance  v.  Righter-Parry  Lumber  Co.  (1913) 
162  N.  C.  206,  78  S.  E.  65.  The  principal  case  seems  correct  in  that  "as  per  con- 
tract" has  no  effect,  especially  since,  by  their  position,  the  words  are  largely 
unrelated  to  the  promise. 

XuiSAXCE — Liability  of  Erector  after  Conveyance  of  Premises. — The  defendant 
p'aced  a  guy  wire  in  a  street  so  as  to  constitute  it  a  nuisance.  After  the  govern- 
ment had  taken  over  the  defendant's  telegraph  sj'Stem  the  plaintiff  was  injured 
by  running  into  the  wire.  Held,  the  defendant  is  liable,  though  no  longer  in  pos- 
session. Cumberland  Tel.  &  Tel.  Co.  v.  Laurence  (C.  C.  A.  5th  Cir.  1921)  271 
Fed.  89. 
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One  who  coiisinict-^  a  i.uisaiice  is  li.ittlc  fur  injuries  caused  by  it  though  he  is 
no  longer  in  i)()sso->sion  of  it.     Roszvcll  v  1701)    \2  Mod.  *h35 ;  Fiastman  v. 

Amoskcaa   Mfti.   Co.    (18<)2)    44   N.   H.    1^  /7.v</.-   /'</;/>•    Lujht   Co.  v.   Porter 

(1897)  167  III.  276,  282,  42  X.  I"..  206.  Thai  he  can  no  longer  abate  the  nuisance 
is  no  dtMCusc.  v^cc  Thnwp-^  <■  \  (.'-h.-.-n  (1841)  7  M.  <<t  W.  *456,  *461.  In  New 
"S'ork   ilic  Ki'iiitor  of   i>r(  im  :ily  if  hv  still   derive-   some   benefit   there- 

from, or  has  Nsarraiiied  (inn  •  :\iiiii';  as  enjoyed  while  in  his  possession.  Slavits 
V.  Monis  I'ark  list,itrs  il'M7)  "S  Mise.  314,  162  N.  Y.  vSupp.  888;  see  Hansc  v, 
Cowiiuf  (X.  ^'.  186*))  1  Lans.  288,  293.  Statements  are  made  by  some  text- 
writers  that  ihc  grantor  remains  liable  only  when  he  has  doiu  some  act  to  affirm 
or  uphold  the  orij^diial  wrong.  See  1  Wood,  Nuisance  (3d  ed.  1893)  102.  The  posi- 
tion taken  by  the  Xevv  "N'ork  ronns  ;iiid  tbes(^  sintemonts,  it  is  submitted  are  un- 
sound, while  tin  in-ta  .  under  contract  has  erected 
a  nni-^anee  on  atiotbei'-  i-nu  i-  ~-un-et|ueni  i\  i;.in  c  lor  uijuries  caused  by  it,  though 
eharly  be  neither  i^  in  a  position  to  abate  it.  nor  does  he  receive  a  benefit  from  it, 
nor  does  lie  do  any  act  after  its  erection  to  affirm  it.  Thompson  v.  Gibson,  supra. 
The  true  ba^-i-  of  the  liability  as  clearly  shown  by  this  class  of  cases  is  that  since  the 
nuisance  gives  rise  to  a  continuing  wrong,  the  orifiinal  tort-feasor  is  liable  for  any 
subsequent  initnii-  it  iil:i!i<j  from  it.  situ  <  !;:-  wrong  continues  as  long  as  the 
nuisance  coi;'                                                                                ~Ms,i.,ii   ,,r  control. 

hr.vTi!  MoTiii'.K  or'  li.i.iy.iTi \i  \Ti-:  Child  Not 
i.\iiiiMi  i<>  ,->i  1-,  —  ill  an  aciioii  for  the  wroiiK'tul  death  of  an  illegitimate  child 
imdcr  a  statute  permitting  suit  for  the  betiefit  of  the  parent,  hrld.  the  mother 
cannot    ncuxcr.      ShU--     '  ■■It    v.    I  Itu/i'rshiu-n  >'<-irk    l\'y.    Co. 

{\U\.    I'LM  )    114   All.    7^ 

The  qiustion  in  this  case  is  purely  statutory.  Where  a  statute  expressly 
permits  the  natural  mother  i.f  an  illevritiirialc  to  britig  an  action  for  its  wrongful 
death,  tit.  le  is  no  ,l,.ni,t  al  cry.     Croft  V.  Cotton  Oil  Co.  (1909)  83  S.  C. 

232,  05  S.  1'..  21(>.  .And  whrn  a  m  uuie  express'y  legitimates  the  child  as  regards 
the  mother  the  same  is  true.  Tlu>)itp.^,'ii  v.  Drlii..  L.  c"-  U'.  .I\\  R.  (1910)  41  Pa. 
Super.  Ct.  617.  Where  the  wrongful  death  statute  permits  an  action  for  the 
benefit  of  the  next  of  kin,  recovery  is  allowed  provided  a  statute  exists  allowing 
inheritaiuc  by  and  from  bastards  through  the  maternal  line.  L.  T.  Dickason 
(,.,;'  (  ,'.  V.  I.iddil  (1911)  49  Ind.  App.  40.  94  X.  E.  411.  Where  the  wrongful 
(kaih  statute  al'ows  the  mother  to  maintain  the  action,  and  a  statute  provides 
lor  inheritance  b\-  and  from  the  bastard  from  and  to  the  natural  mother,  she 
may  recover.  Ifodl.y  v.  City  of  Tallahassee  (1914)  67  Fla.  436,  65  So.  545;  cf. 
Ga'vesloii.  etc.  A'y.  v.  Walker  (1907)  48  Tex.  Civ.  App.  52,  106  S.  W.  705;  contra, 
Robinson  v.  Georgia  R.  R.  (1903)  117  Ga.  168,  43  S.  E.  452.  But  where  a  statute 
defines  children  to  exclude  illegitimates,  no  recovery  is  a'lowed.  Runt  v.  Illinois 
Cen\  R.  R.  (1906)  88  Miss.  575,  41  So.  1.  And  where  the  natural  mother  does 
not  inherit  from  her  illegitimate  child  she  cannot  recover.  Railicay  v.  IVilliams 
(1900)  78  Miss.  209,  28  So.  853.  In  the  instant  case  the  action  is  brought  for 
the  benefit  of  the  parent  in  a  jurisdiction  where  a  natural  mother  can  inherit 
from  her  illegitimate  child.  Cf.  Barron  v.  Zimmerman  (1912)  117  Md.  296,  299, 
83  Atl.  258.  In  denying  a  recovery  it  will  be  seen  that  the  Maryland  court  is  in 
opposition  to  the  weight  of  authority. 

Restrictive  Agreements — Ixxocext  Purch.\ser  for  Value  Not  Bound. — T,  in  sell- 
ing plots  from  a  larger  tract,  agreed  with  the  plaintiff  grantees  that  the  land 
reserved,  as  well  as  that  conveyed,  should  be  restricted.  The  defendant  is  a  pur- 
chaser from  a  grantee  of  T  of  another  plot  from  the  tract  in  question ;  but  neither 
the  defendant's  nor  his  grantor's  deed  contained  any  mention  of  the  restriction.    On 
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appeal  from  a  temporary  restraining  order,  held,  order  reversed  since  a  purchaser 
for  value  and  without  notice  is  not  bound.  Hancock  v.  Gumm  (Ga.  1921)  107  S. 
E.  872. 

Most  American  courts,  regarding  restrictive  agreements  as  analogous  to  nega- 
tive easements,  enforce  them  in  equity.  Chapin  v.  Dougherty  (1911)  165  111.  App. 
426.  Some  jurisdictions,  as  that  of  the  instant  case,  enforce  them  because  they 
will  not  permit  one  to  disregard  a  covenant  of  his  grantor  when  one  has  notice  on 
purchasing.  DeGray  v.  Monmouth  Beach  Club  House  Co.  (1892)  50  N.  J.  Eq. 
329,  24  Atl.  388;  Tulk  v.  Moxhay  (1848)  2  Phil.  774.  One  who  purchases  for  value 
without  notice,  however,  takes  the  land  free  from  the  restriction.  Moller  v. 
The  Presbyterian  Hospital  (1901)  65  App.  Div.  134,  72  N.  Y.  Supp.  483.  One  who 
purchases  with  notice  from  one  who  purchased  without  notice  and  for  value  should 
take  free  from  the  restriction.  Cf.  Bradford  v.  Davis  (Mo.  1920)  219  S.  W.  617.  A 
purchaser  is  charged  with  notice  when  the  restriction  is  contained  in  any  con- 
veyance necessary  to  his  title.  Peck  v.  Conway  (1876)  119  Mass.  546.  If,  how- 
ever, the  restriction  is  in  an  instrument  outside  the  purchaser's  chain  of  title,  there 
is  no  constructive  notice.  Glorieux  v.  Lighthipe  (1915)  88  N.  J.  L.  199,  96  Atl.  94. 
Thus,  since  the  restriction  was  contined  in  a  deed  which  was  not  a  link  in  the  de- 
fendant's chain  of  title,  and,  since  neither  the  defendant  nor  his  grantor  were 
shown  to  have  had  actual  notice,  the  instant  case  is  sound. 

Torts — Injury  to  Licensee — Public  Way — Leg.\l  Cause. — While  standuig  on  a 
springboard  affixed  to  defendant's  property  and  extending  beyond  the  property  line 
over  a  public  waterway,  the  plaintifTs  intestate,  a  sixteen  year  old  boy,  was 
killed  by  the  falling  of  the  defendant's  electric  wires.  The  springboard  had  been 
used  by  swimmers  for  more  than  five  years.  In  an  action  for  damages,  on  appeal 
from  the  dismissal  of  the  complaint,  held,  three  judges  dissenting,  a  new  trial  should 
be  granted.  Hynes  v.  New  York  Central  R.  R.  Co.  (1921)  231  N.  Y.  229,  131  N. 
E.  898. 

If  the  plaintiff's  son  was  on  the  defendant's  land  he  was,  because  of  the 
habitual  use  without  protest,  a  licensee.  Driscoll  v.  The  Newark  and  Rosendale 
Cement  Co.  (1868)  37  N.  Y.  637.  Generally,  a  licensee  is  not  protected  from  negli- 
gent acts  of  nonfeasance.  Paris  v.  Hoberg  (1892)  134  Ind.  269,  33  N.  E.  1028; 
Do-iimes  v.  Elmira  Bridge  Co.  (1899)  41  App.  Div.  339,  58  N.  Y.  Supp.  628. 
But  the  defendant's  contention  that  the  boy  being  on  the  springboard  was  thereby 
on  its  land  so  as  to  forfeit  the  reasonable  protection  due  to  users  of  the  highway 
seems  unwarranted.  The  board  extending  over  the  public  waterway  was  a 
nuisance.  Reimer's  Appeal  (1882)  100  Pa.  St.  182.  The  space  above  and  below  the 
board  was  public  property  which  the  bather  as  a  member  of  the  public  was  privi- 
leged to  use.  Cf.  Corbett  v.  Hill  (1870)  22  L.  T.  R.  (n.  s.)  263,  39  L.  J.  Ch.  547. 
While  standing  aloft  he  was  at  most  guilty  of  touching  with  his  feet  a  pro- 
jecting fixture  which  was  an  encroachment  on  public  territor>'.  Such  an  obstructing 
nuisance  should  not  be  the  means  whereby  the  defendant  may  reduce  the  degree 
of  care  due  even  to  such  users  of  the  public  highway.  It  is  further  submitted  that 
the  majority  opinion  is  sound  in  holding  that  the  area  covered  by  the  falling  wires 
was  so  great  that  there  was  no  causal  connection  between  the  use  of  the  spring- 
board and  the  injury.  Cf.  Laidlaw  v.  Sage  (1899)  158  N.  Y.  73,  esp.  79,  52  X.  E. 
679.    The  instant  case,  therefore,  seems  to  be  correctly  decided. 

Trover  and  Conversion — Money — Misappropriation  of  Funds  Recehed. — The  de- 
fendant sold  the  plaintiff's  wagon  loader  after  the  revocation  of  his  agency  by  the 
plaintiff  and  kept  the  proceeds.  The  action  is  for  the  conversion  of  the  proceeds. 
Held,  for  the  plaintiff.  George  Haiss  Mfg.  Co.,  Inc.  v.  Becker  (3d  Dept.  1921) 
198  App.  Div.  123,  189  N.  Y.  Supp.  791. 
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It  is  generally  said  that  trover  cannot  be  maintained  with  respect  to  money 
unless  it  can  be  specifically  identified.  But  there  is  much  conflict  in  cases  where 
the  defendant  has  misappropriated  funds  he  has  received  for  the  p'aintiflf.  Where 
the  receipt  of  money  creates  the  relationship  of  debtor  and  creditor  the  action  will 
not  lie.  Kcrwin  v.  Balhatchctt  (1909)  147  111.  App.  561.  Some  courts  allow  the 
action  only  when  the  defendant  is  under  a  duty  to  return  the  specific  money  re- 
ceived. Tribune  Pub.  Co.  v.  Davis  (1916)  114  Me.  371,  96  Atl.  385;  Larson  v. 
Dawson  (1902)  24  R.  I.  317,  53  Atl.  93.  That  the  money  cannot  be  later  identified 
makes  no  diflferencc.  See  Gordon  &  Purse  v.  Hostetter  (1867)  37  N.  Y.  99,  103. 
Where  the  defendant  has  wrongfully  received  money  by  converting  the  property 
of  the  plaintiff,  some  courts,  contra  to  the  instant  case,  will  not  allow  an  action  for 
the  conversion  of  the  money.  Anderson  Electric  Car  Co.  v.  Saving's  Trust  Co. 
(1919)  201  Mo.  App.  400,  212  S.  W.  60.  But  some  hold  that  where  the  defendant 
has  obtained  the  property  by  fraud  and  changed  it  into  money,  the  action  will  lie. 
Meyer  v.  Doherty  (1907)  133  Wis.  398.  113  N.  W.  671.  Some  jurisdictions  have 
extended  the  action  to  a  suit  against  a  bank  which  wrongfully  pays  out  the  plain- 
tiff's deposits.  State  v.  Omaha  National  Bank  (1899)  59  Neb.  483,  81  N.  W.  319. 
In  New  York  the  courts  allow  the  action  against  one  who  receives  funds  as  a 
fiduciary.  Jackson  v.  .\[oore,  (1904)  94  App.  Div.  504,  87  N.  Y.  Supp.  1101.  The 
New  York  court  is  influenced  by  the  fact  that  the  N.  Y.  Civ.  Prac.  Act  §  826(8) 
permits  the  civil  arrest  of  the  defendant  in  such  cases,  thereby  showing  the 
legislature's  .intent  to  class  such  an  act  as  a  tort.  See  Britton  v.  Perrin  (1902) 
171  N.  Y.  235,  243,  63  N.  E.  954.  The  ru'e  that  a  plaintiff  must  be  entitled  to  the 
specific  money  in  the  defendant's  hands  is  in  accord  with  the  established  common 
law  doctrine  of  trover,  and  should  be  followed  in  the  absence  of  statute. 

Trover  and  Conversion — Plaintiff  Having  Only  Special  Interest — Measure  of 
Damages. — The  defendant  delivered  goods  of  the  value  of  $600  shipped  by  the 
plaintiff  to  the  consignee,  without  col'ecting  a  draft  of  $54,  attached  to  the  bill 
of  lading,  which  amount  was  due  the  plaintiff  on  the  goods.  The  plaintiff 
sued  for  the  conversion  of  the  goods.  Held,  the  plaintiff  can  recover  only  $54,  its 
special  interest.  Broyles  Stove  and  Furniture  Co.  v.  Nines,  Director  General  (1920) 
204  Ala.  584,  87  So.  19. 

Although  one  has  only  a  special  interest,  it  is  generally  said  that,  in  an 
action  of  trover,  he  may  recover  the  full  value  of  the  chattels.  Adams  v.  O'Con- 
nor (1868)  100  Mass.  515.  But  this  rule  is  limited  in  effect  to  cases  where  the 
plaintiff  must  hold  the  surplus  over  his  interest  for  the  general  owner.  See 
Adams  v.  O'Connor,  supra,  518.  Or  where  the  plaintiff  is  accountable  for  the  fuM 
value  to  the  general  owner.  See  Pabst  Brewing  Co.  v.  Greenberg  et  al.  (C.  C.  A. 
1902)  117  Fed.  135,  137;  California  etc.  Ass'n  v.  Ainsworth  (1901)  134  Cal.  461,  463, 
66  Pac.  586.  Thus,  when  the  general  owner  is  the  convertor,  and  is  still  entitled  to 
payment  from  the  plaintiff,  the  courts  a'low  a  recovery  only  to  the  amount  of  the 
special  interest,  to  avoid  circuity  of  action.  White  v.  Allen  (1882)  133  Mass.  423; 
California  etc.  Ass'n  v.  Ainsworth,  supra;  Davis  v.  Miller's  Auction  Rooms  (1913) 
144  N.  Y.  Supp.  672  (semble).  Some  courts  reach  the  same  result,  stating  as  a 
reason  that  to  compensate  the  plaintiff  for  more  than  his  interest  would  be  in- 
equitable. Ludden  v.  Buffalo  Batting  Co.  (1886)  22  111.  App.  415,  421;  M'Gowen  v. 
Young  (Ala.  1832)  2  Stew.  &  P.  160,  171.  When  in  fact  the  plaintiff  would  not 
have  to  account  over  for  any  surplus,  as  in  the  instant  case,  he  is  refused  a 
recovery  of  more  than  his  interest.  Chinery  v.  Viall  (1860)  11  L.  T.  R.  (n.  s.)  466. 
This  is  sound,  for  to  allow  him  to  recover  and  keep  damages  beyond  those  neces- 
sary for  compensation  would  be  inequitable,  and  contra  to  the  established  ru'es  of 
damages. 
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The  Financial  Organization  of  Society.  By  Harold  G.  Moulton.  Chicago: 
The  University  of  Chicago  Press.     1921.    pp.  .xxii,  789. 

Despite  the  title,  this  is  a  book  very  interesting  and  useful  to  teachers  and 
students  of  the  'aw  of  Negotiable  Instruments,  and  scarcely  less  so  to  students 
and  teachers  of  the  law  of  Private  Corporations  for  the  reasons  which  follow. 

Much  has  been  said,  one  is  tempted  to  say  preached,  about  the  need  for 
those,  attempting  to  solve  legal  problems  and  usefully  to  state  the  results  of 
legal  problems  aVeady  solved,  to  consider  the  problems  in  their  social  setting, 
to  do  which  involves  an  understanding  of  the  commercial,  industrial  and  statual 
backgrounds  out  of  which  such  problems  emerge.  And  to  this  exhortation  there 
has  been  surprisingly  little  objection,  almost  everyone  agreeing  apparently  that 
it  is  a  thing  which  shou'd  be  done,  a  thing,  in  fact,  which  we  must  do  if  law 
is  to  escape  justifiable  condemnation  for  its  failure  reasonably  well  to  function 
as  one  of  the  forms  of  social  control.  But  what  has  been  done  about  it?  Sur- 
prising!}' little,  in  view  of  the  ability  and  earnestness  with  which  the  thing  has 
been  urged.  All  agree  that  it  ought  to  be  done,  yet,  search  the  !aw  books  and 
periodicals  as  you  will,  you  can  find  very  few  attempts  to  translate  this  counsel 
into  practice  by  applying  it  to  particular  legal  rules.  Why  is  this  so?  There 
must  be  a  reason  and  a  very  good  reason,  too,  if  it  is  to  account  for  a  situation 
apparently  so  anomalous.  An  explanation,  which  may  be  at  least  a  partial  one, 
is  ventured. 

In  particular,  economists  and  students  of  business  generally  not  infrequently 
complain  of  the  law  and  of  the  lawyers  for  ignoring  economic  theory  and  the 
theor)-  of  business  practices  in  dealing  with  legal  problems.  There  is  no  question 
but  that,  frequently,  such  is  the  fact.  But  suppose  that  some  student  of  the  'aw 
should  attempt  to  acquire  and  to  apply  such  theory  to  some  legal  problem,  what 
would  his  experience  be?  Doubtless  he  would  start  by  attempting  to  look  at 
his  legal  problem  through  the  eyes  of  the  economist.  That  means  providing 
himself  with  the  conceptual  equipment  of  the  economist.  Striving  to  go  about 
it  as  most  economists  have  hitherto  done,  he  would  spend  much  time  watching 
the  rotatory  activity  of  his  own  mind  as  it  pondered  such  abstractions  as  "value 
theory"  and  "theory  of  distribution,"  and,  as  to  the  material  for  such  recluse 
gyrations,  little  time  would  be  spent  in  the  laborious  process  of  collecting  and 
arranging  the  observable  facts  as  to  modern  industrial  and  commercial  life.  On 
the  contrary,  many  of  the  facts  would  be  evolved  empirically  and  not  a  few  of 
the  necessary  postulates  would  have  no  ground  more  substantial  than  emotions, 
traditions,  or  habits  of  thought.  Working  with  this  material,  the  processes  of 
ratiocination  may  produce  no  end  of  economic  theory,  but,  when  the  student 
of  the  law  tries  to  apply  this  theory  to  his  legal  problem,  it  is  not  surprising 
that  he  commonly  finds  its  applicability  all  but  invisible.  This  is  not  intended  to 
mean  that  the  results  of  the  work  in  economic  theory  are  not,  its  premises  being 
granted,  sound  and  altogether  workmanlike  nor  even  that  such  results  may  not 
be  very  useful  for  other  purposes.  But  for  his  purposes,  the  student  of  law 
too  often  finds  economic  theory  of  remote  utility.  Besides  he  sees  that  the 
•economist  goes  about  solving  economic  problems  much  as  he  has  been  accustomed 
♦o  go  about  solving  legal  problems.  Why  should  he  start  with  the  gratuitous 
assumptions  of  the  economists   rather   than  with  his  own   and   what   reasons   has 
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he  to  believe  that  his  dialectic  efforts  have  less  validity  than  have  those  of  other 
social  "scientists"?  When  one  comes  to  think  about  it,  one  must  admit  that  there 
is  much  in  all  this,  but  it  is  not  recalled  that  economists  criticizing  the  law  com- 
monly qualify  their  strictures  because  of  it. 

Yes,  there  is  much  in  it.  On  the  other  hand,  it  must  not  be  overlooked  that 
the  law  must,  in  the  main,  plead  guilty  !o  the  charge  of  ignoring  economics  and 
the  other  social  sciences.  The  fact  is  that,  with  all  our  exhortations,  the  lawyers 
and  the  economists  are  a  long,  long  way  apart.  Each  is  far  from  the  common 
ground  upon  which  they  can  meet.  The  lawyer  has  a  long  hard  road  ahead  of 
him.  It  will  take  much  time  and  real  effort  for  him  to  get  wholly  beyond  his 
metaphysical  outlook  and  method  but  doub'y  long  and  hard  is  the  road  ahead 
of  the  economist.  He  must  do  that  and,  in  addition,  go  out  and  collect  the 
facts.  That  is  the  thing  which  will  take  time,  patience  and  no  end  of  effort. 
Who  knows?  It  may  be  that  the  lawyer  will  have  to  try  to  meet  him  a  little 
more  nearly  half  way.  Certain  we  may  be  of  one  thing.  The  parallelism  of 
their  present,  respective  courses  precludes  intersection.  Directions  must  shift 
and  both  must  move. 

All  of  which  leads  back  to  Professor  Moulton's  book.  It  is .  a  start  in 
another  direction.  It  may  be  that  it  is  only  a  step  or,  indeed,  only  a  stagger, 
but  it  is  a  start  on  a  different  line.  It  is,  of  course,  not  the  first  or  only  attempt, 
but  it  is  notable  in  its  concretcness  and  it  is  important  because  it  is  one  of  the  few. 
It  makes  a  beginning  along  a  line  which,  if  followed  in  economics  and  in  the 
other  social  sciences,  will  lead  to  our  bringing  into  the  realm  of  possibility,  at 
least,  the  concrete  realization  of  a  sociological,  pragmatic,  or  teleological  juris- 
prudence, for  the  lack  of  which  the  economists  are  not  alone  in  reproaching  us. 

Just  what  is  the  book's  merit?  The  title  discloses  its  scope.  The  author  has 
collected  a  considerable  body  of  facts  as  to  our  financial  institutions  and  prac- 
tices. Then,  with  a  coherence  of  intellectual  curiosity  exceeding  that  of  a  child 
running  hither  and  yon  for  wild  flowers  (of  which  one  is  reminded  when  viewing 
the  work  of  those  abjuring  work  in  "pure  theory"  to  do  the  much  inferior  task 
of  collecting  fancy-thrilling  masses  of  unrelated  descriptive  matter),  he  has  tried 
to  assemble  the  parts  of  our  national  financial  structure,  first,  to  see  it  as  a 
whole  and,  second,  to  see  how  it  works  as  a  whole.  He  does  not  stop  at  the 
what  of  its  parts  but  tries  to  get  at  their  how  and  their  why.  In  a  word,  he 
tries  to  treat  the  subject  functionally.  It  is  no  easy  task.  Usually  he  succeeds. 
Frequently,  as  you  go  through  the  book  with  him,  you  get  illuminating  glimpses 
of  our  monetary  and  credit  machine  as  a  whole  and  in  operation.  Sometimes 
he  and  you  lose  the  picture.  It  is  then  a  mere  succession  of  unrelated  details. 
But  it  is  refreshing,  stimulating  and  adequately  compensating  to  escape  with  him, 
whether  seldom  or  often,  the  sterility  of  orthodox  treatment. 

Finally,  for  but  a  single  example  of  its  concrete  interest  and  utility  to 
students  of  the  law.  There  is  much  apparent  confusion  in  the  cases  as  to  the 
additions  and  qualification  which  may  be  attached  to  the  promise  of  a  promissory 
note  without  destroying  the  mercantile  character  of  the  instrument.  E.  g.,  does 
the  maker's  promise  in  the  note  to  pay  taxes  on  the  property  covered  by  the 
mortgage  securing  the  note  affect  the  commercial  status  of  the  instrument?) 
Much  of  this  confusion  may  disappear  upon  a  more  careful  consideration  of  the 
exact  functions  of  promissory  notes.  A  functional  classification  of  notes  dis- 
closes that  they  are  used  in,  or  evidence  (among  other  things)  an  exchange 
transaction  or  a  credit  transaction.  In  the  former  the  dominant  purpose  is  liqui- 
dation or  payment,  in  the  latter,  the  acquisition  of  value  for  use  by  the  borrower 
and  the  consequent  creation  of  an  obligation  to  return  the  value  with  a  reward 
for  the  waiting  in  the  form  of  interest.  The  purpose  of  credit  transactions  may  be  to 
get  value  with  which  to  operate  an  existing  business,   or,   on  the  other  hand,  to 
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establish  or  enlarge  a  business.  The  author  thus  distinguishes  commercial  from 
investment  credit  (pp.  124-125,  151-173).  Two  of  the  incidental  differentiating 
attributes  are:  the  former  is  short  time,  the  latter  long  time;  the  former  is  repaid 
out  of  current  receipts,  the  latter,  out  of  accumulated  profits.  There  are  im- 
portent  differences  as  to  the  form  of  security  used.  Now  the  present  law  of  the 
formal  requisites  of  promissory  notes  is  the  product  largely  of  that  which  shaped  it- 
self about  the  ancient  use  of  bills  of  exchange  in  exchange  transactions.  There  an 
approximation  to  the  fluidity  of  money  was  the  controlling  measure  of  the  in- 
strument's commercial  utility.  For  that  purpose  a  "courier  without  luggage" 
was  needed.  Whence  our  rules  of  law  as  to  formal  requisites.  Long  afterwards, 
there  arose  the  problem  of  raising  large  amounts  of  investment  credit  for  plant 
establishment,  and  commercial  credit  for  plant  operation.  As  production  was 
put  on  a  larger  scale,  the  problem  was  that  of  raising  an  ever  increasing  amount 
of  such  credit.  It  would  be  passing  strange,  if  a  device  shaped  for  one  type  of 
transaction  should,  without  modification,  meet  the  needs  of  such  a  different  type 
of  commercial  arrangement.  The  misfit  was  more  serious  in  the  case  of  invest- 
ment credit.  Here,  indeed,  an  instrument  possessing  the  attribute  of  universal 
commercial  acceptability  would  be  desirable  because  it  would  thereby  more  per- 
fectly function  as  a  device  for  gathering  in  the  stray  bits  of  credit  widely  scat- 
tered in  space  and  in  time.  But  that  attribute  cannot  be  obtained  to  too  high 
a  degree  without  sacrificing  the  attributes  necessary  to  take  care  of  other  con- 
siderations which  are  present  in  long  time  credit  arrangements  and  which  con- 
flict with  considerations  as  to  acceptability  or  fluidity.  For  example,  security  is 
most  important.  In  the  case  of  these  conflicting  interests,  the  tendency  has  been 
to  mold  the  formal  requisites  of  a  promissory  note  (bond)  in  investment  credit 
so  as  to  produce  an  instrument  of  maximum  utility  for  the  purposes  of  such 
credit.  The  breaking  away  from  the  early  requirements  of  simplicity  naturally 
began  in  dealing  with  investment  credit  instruments  where  the  policy  of  security 
is  most  pressing.  It  is  not  surprising  that  these  innovations  should  be  carried 
over  to  commercial  credit  instruments  (as  opposed  to  instruments  of  exchange) 
where  the  need  for  securitj%  though  less,  is  present. 

The  law  on  this  matter  is  just  now  in  the  process  of  shaping  itself.  The 
courts  in  dealing  with  the  instruments  performing  this  new  and  distinct  function 
have,  in  more  cases  than  not,  reached  a  desirable  result,  because  of  their  instinct 
of  fitness  and  in  spite  of  their  constant  effort  to  do  the  impossible  in  their  at- 
tempt to  regiment  these  and  the  old  cases.  Nevertheless,  it  is  desirable  to  articu- 
late this  distinction  as  to  the  needs  of  credit  because,  by  so  doing,  the  results 
commonly  reached  by  the  courts  are  rendered  understandable  and  because  the 
making  of  such  distinction  will  tend  to  minimize  contrary  holdings  as  well  as 
to  result  in  sj-mmetrical  development  of  this  branch  of  the  law.  Instead  of  one 
set  of  settled  rules  as  to  formal  requisites,  we  shou'd  not  be  surprised  to  find 
a  shifting  of  rules  dependent  upon  whether  the  function  of  the  particular  instru- 
ment is  that  of  an  instrument  of  exchange,  a  commercial  credit  instrument,  or 
an  investment  credit  instrument. 

This  particular  distinction  is  not  wholly  new  but  a  treatment  of  a  subject 
which  makes  apparent  the  practical  applicability  of  such  a  distinction,  and  of 
many  others,  to  current  legal  problems  is  new  and  full  of  promise.  The  author's 
frank  avowal  of  a  functional  outlook  makes  his  work  noteworthy  because  it  helps 
to  mark  the  beginning  of  a  rapprochement  of  capital  importance  in  the  develop- 
ment of  the  law.  The  book  will  be  a  tool  of  great  utility  in  the  hands  of  al' 
who  are  handling  commercial  law  subjects  and  who  are  seeking  greater  realism 
in  method  and  matter. 

Herm.\n   Ouph.\nt 

CoLUMBi.\  h.\\\  School 
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The  Preparation  op  Contracts  and  Conveyances.  By  Henry  Winthrop 
Ballantine.     New  York:    The  Macmillan  Company.     1921.     pp.  vi,  226. 

This  little  book  is  not  designed  or  intended  to  enable  the  business  man  to 
dispense  with  competent  legal  advice.  If  that  were  its  purpose,  it  would  prove 
worthless.  It  is  intended  to  serve  as  a  warning  to  the  business  man  and  the 
student  of  business  law  of  the  traps  and  pit- falls  which  are  apt  to  beset  a  person 
in  commercial  transactions,  and  the  precautions  that  should,  therefore,  be  taken 
in  connection  therewith.  It  contains  a  concise,  practical  discussion  of  the  prepa- 
ration of  contracts,  conveyances,  negotiable  instruments,  articles  of  copartner- 
ship, certificates  of  incorporation,  and  similar  papers.  Forms  accompanied  by 
problems  and  exercises  are  also  presented  as  materia!  for  practice.  The  book 
would  serve  a  useful  purpose   in   connection   with  courses   in   business   law. 

It  is  written  in  a  clear  and  readable  style,  and,  for  the  most  part,  its  state- 
ments are  accurate  and  may  be  relied  upon.  Here  and  there,  there  seems  room 
for  criticism. 

Thus,  at  page  12,  Professor  Ballantine  states:  "If  there  i.s  consideration  for 
the  respective  promises,  a  seal  is  not  necessary  to  a  contract."  This  statement 
is  somewhat  misleading.  At  the  common  'aw,  a  contract  under  seal  was  binding 
because  of  its  form.  Contracts  under  seal  existed  centuries  before  the  doctrine 
of  consideration  developed,  and  today,  in  most  jurisdictions  consideration  must  be 
proven  even  though  the  contract  is  scaled.  The  only  function  of  the  seal  is  to 
serve  as  presumptive  evidence  of  a  sufficient  consideration,  which  may  be  re- 
butted, however,  as  if  the  instrument  was  not  sealed. 

At  page  13,  the  author  states  that  "printed  provisions  on  letter-heads  may 
or  may  not  be  regarded  as  part  of  the  contract.  This  depends  on  whether  they 
are  referred  to  and  incorporated  in  the  body  of  the  letter."  This  statement  is 
not  strictly  accurate.  Printed  provisions  have  been  regarded  as  part  of  the 
contract,  though  not  so  referred  to.' 

In  discussing  the  subject  of  release  of  the  equity  of  redemption,  the  author 
says  at  page  102:  "In  order  to  support  a  transfer  from  the  mortgagor  to  the 
mortgagee,  cutting  oflF  the  equity  of  redemption,  it  must  be  shown  that  no  ad- 
vantage was  taken  of  the  debtor  to  drive  a  hardy  bargain."  More  than  this  must 
be  shown.  The  law  upon  the  subject  of  the  right  to  redeem  where  the  mortgagor 
has  conveyed  to  the  mortgagee  the  equity  of  redemption,  is  characterized  by  a 
jealous  and  salutary  policy.  The  United  States  Supreme  Court  has  said:  "Prin- 
ciples, almost  as  stern  are  applied,  as  those  which  govern  where  a  sale  by  a 
ces^i  que  trust  to  his  trustee  is  drawn  in  question."  *  In  order  to  give  validity 
to  such  a  sale  by  the  mortgagor  it  must  be  shown  by  the  mortgagee  not  merely 
that  no  advantage  was  taken  of  the  debtor,  but  that  his  conduct  was  in  all  things 
fair  and  frank,  that  he  paid  for  the  property  substantially  what  it  was  worth ; 
and  any  indirection  or  obliquity  of  conduct  is  fatal  to  the  mortgagee's  case  and 
every  doubt  will  be  resolved  against  him.' 

In  speaking  of  mortgages  on  after-acquired  property,  the  author  says  at  page 
116  that  it  is  held  in  courts  of  equity  "that  an  equitable  lien  attaches  immediately 
upon  the  property  coming  into  existence  and  adheres  to  it  for  the  security  of  the 
mortgagee,  as  against  the  mortgagor  and  all  persons  claiming  through  him  with 
notice  voluntarily  or  in  bankruptcy."  This  statement  of  the  author  is  apparently 
based  upon  the  language  of  Mr.  Justice  Story  in  the  case  of  Mitchell  v.  IVinslow* 

^Cf.  Poet  V.  Brunswick-Balke-Collender  Co.   (1915)  216  N.  Y.  310,  110  N.  E. 
619;  Sturtevant  Co.  v.  Fireproof  Film  Co.   (1915)  216  N.  Y.  199,  110  N.  E.  440. 
'  Villa  V.  Rodriguez   (U.  S.  1870)    12  Wall.  2>2Z. 
'See  4  Kent,  Comm.   143;  Green  v.  Butler   (1864)   26  Cal.  595. 
*  (C.  C.  1843)  2  Story  630.  644. 
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although  this  case  is  not  cited.  In  several  jurisdictions  such  a  lien  is  not  recog- 
nized even  in  equity,  in  the  absence  of  a  new  intervening  act  appropriating  the 
property  to  the  mortgage.*  And  in  New  York,  such  an  equitable  lien  apparently 
will  not  be  enforced  as  against  creditors,  even  though   without  notice.* 

The  author  states  at  page  155,  in  discussing  the  requisites  of  articles  of  in- 
corporation, as  follows:  "The  name  of  the  corporation,  which  should  include 
the  word  'company,'  'limited,'  or  'incorporation.' "  In  many  jurisdictions  this 
is  insufficient.  Colloquially  used,  the  word  '"company"  may  import  a  corporation, 
but  it  does  not  necessarily  involve  that  meaning  in  law.  We  know  that  such  a 
word  is  frequently  used  by  individuals  and  partnerships.  Therefore,  in  many 
jurisdictions,  including  New  York,  a  law  has  been  enacted  to  cover  such  in- 
stances ;  and  the  corporation  must  use  some  term  which  will  clearly  indicate  that 
it  is  a  corporation  as  distinguished   from  a  natural  person  or  a  copartnership.' 

At  pages  158-9,  the  author  in  discussing  the  issuance  of  stock  as  full  paid 
says :  "Wheti  full  paid  stock  is  issued  for  property  received,  there  must  be  actual 
fraud  in  the  transaction  to  enable  creditors  of  the  corporation  to  call  the  stock- 
holders to  account."  This  is  a  somewhat  too  lenient  statement  of  the  rule.  It 
is  not  necessary  always  to  establish  an  intentional  fraud  in  fact.  It  is  enough 
to  show  such  reckless  conduct  in  fixing  the  value  of  the  property  conveyed,  with- 
out regard  to  its  value,  that  a  constructive  fraud  be  inferred."  The  author's 
statement  is  apparently  based  upon  the  dictum  of  Mr.  Justice  Field  in  the  case 
of  Coit  v.  Go'd  Amalgamating  Co.,  though  that  case  is  not  cited.  But  the  dictum 
must  be  read  in  the  light  of  the  facts  in  the  case  and  so  limited. 

Oil  the  whole,  the  book  is  a  useful  and  iiucresting  one,  and  may  even  prove 
helpful  to  young  members  of  the  Bar  who  have  failed  to  acquire  experience  and 
facility  in  the  drafting  of  simple  legal  documents. 

I.  Maurice  Wormser. 

New  York  City 

The  C.\se  of  Requisition.  By  Leslie  Scott  and  Alfred  Hildeslev,  with  an 
introduction  by  the  Right  Honorable  Sir  John  Simon.  Oxford:  The  Clarendon 
Press.    1920.    pp.  xxiv,  307. 

To  the  American  law^yer  this  little  volume  is  a  revelation.  In  the  first 
place,  it  makes  him  realize  that  there  is  such  a  subject  as  constitutional  law 
in  the  "right  litt'e,  tight  little  isle."  In  the  ne.xt  place,  the  thoroughness  with 
which  the  English  lawyers  do  their  work  and  the  value  of  historical  research 
in  the  study  of  any  important  questions  of  law  are  borne  in  upon  him  with 
emphasis,  as  well  as  interest.  The  Case  of  Requisition  establishes  the  principle 
of  constitutional  law  in  England  that,  even  in  war  times,  the  government  may 
not  take  the  property  of  its  subjects  without  making  due  compensation.  We 
recognized  that  principle  in  this  country  during  the  war  by  providing  that  no 
property  should  be  taken  without  compensation.  Even  in  the  case  of  the  Hamburg- 
American  docks  and  the  North  German  Lloyd  docks,  which  we  treated  as  enemy 
owned,  we  provided  that,  upon  taking  them  over,  the  Government  should  ascer- 
tain  their   value   and   deposit,   in    lieu   of    the   property,    with    the    Alien    Property 

'See  Moody  v.  Wright  (Mass.  1847)  13  Mete.  17;  Federal  Trust  Co.  v.  Bristol 
County  St.  Rx.  Co.  (1915)  222  Mass.  35,  109  N.  E.  880. 

•See  Rochester  Distilling  Co.  v.  Rasex  (1894)  142  N.  Y.  570,  37  N.  E.  632; 
Zartman  v.  First  NaiHonal  Bank  of  Waterloo  (1907)  189  N.  Y.  267,  82  N.  E.  127: 
Titus7-ille  Iron  Co.  v.  City  of  Nezv  York  (1912)  207  N.  Y.  203.  100  N.  E.  806. 

'See  Matter  of  American  Cigar  Lighter  Co.  (1912)  7  Mi7sc.  643,  138  N.  Y. 
Supp.  455. 

'Graves  v.  Brooks  (1898)    117  Mich.  424;  75  N.  W.  932. 

•  (1886)   119  U.  S.  343,  345,  7  Sup.  Ct.  231. 
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Custodian,  an  equivalent  sum.  But  the  principle  is  sustained  in  this  English 
case  as  a  fundamental  principle  of  English  constitutional  law. 

The  case  arose  out  of  the  war.  The  British  War  Office,  finding  it  necessary 
to  house  the  headquarters  staflF  of  the  Royal  Flying  Corps,  picked  upon  De 
Keyser's  Hotel,  on  the  Thames  Embankment,  as  suitable  for  its  purpose  and  took 
the  possession  of  it  from  the  owners.  The  hotel  being  then  in  charge  of  a 
receiver,  the  Board  of  Works  informed  him  that  they  had  decided  to  take  pos- 
session of  the  property  under  the  Defence  of  the  Realm  regulations  (excluding, 
among  other  things,  the  "wine  cellars")  and  enclosed  forms  of  claims  for  sub- 
mission to  the  Defence  of  the  Realm  Losses  Commission,  saying,  "Compensa- 
tion, as  you  are  probably  aware,  is  made  ex  gratia  and  is  strictly  limited  on  the 
actual  monetary  loss  sustained."  The  De  Keyser  receiver  declined  to  accept  the 
ex  gratia,  insisted  that  the  Army  Council  had  no  right  to  take  the  property  in 
this  fashion,  protested  against  the  notice  contained  in  the  letter  and  insisted 
that  he  was  entitled  to  compensation  as  a  matter  of  right.  Accordingly,  he  brought 
a  proceeding,  in  form  a  "petition  of  right,"  one  of  the  rare  writs  in  the  English 
law.  Indeed,  one  of  the  questions  of  law  involved  in  the  case  was  whether 
the  remedy  by  petition  of  right  was  still  available  to  a  subject  of  the  Crown, 
and  in  Chapter  VI  is  to  be  found  a  complete  review  of  the  history  of  that  remedy 
and  a  discussion  of  its  applicability  to  such  a  case. 

The  introduction  by  Sir  John  Simon,  whose  presence  in  this  country  as  one 
of  the  guests  at  the  Cincinnati  meeting  of  the  American  Bar  Association  makes 
the  reading  all  the  more  attractive  at  this  time,  tells  us  that  the  real  reason 
for  the  view  taken  by  the  Court  of  Appeals  is  to  be  found  in  the  historical 
researches  which  had  been  made  for  the  purposes  of  the  De  Keyser  case  and 
in  thf  lii'tit  which  these  researches  threw  upon  "an  obscure  and  almost  forgotten 
corni  titutional  law."     The  lawyers  in  that  case  found  confronting  them 

the  deeisioii  111  the  Shoreham  Aerodrome  case,'  which  apparently  was  against  them. 
They  were  helped,  indeed,  by  the  analogy  in  the  famous  case  of  Ship-Money, 
where  historical  research  came  in  to  correct  the  first  impressions  of  the  lawyers 
and  wherein  Mr.  Justice  Crooke  justified  his  change  of  view  not  alone  by  drawing 
a  distinction  rather  tenuous  in  the  case,  but  by  saying : 

"And  if  I  had  been  of  that  opinion  absolute'y,  now  having  heard  all  the  argu- 
ments on  both  sides,  and  the  reasons  of  the  King's  Counsel  to  maintain  this  writ, 
and  why  the  Defendant  is  to  be  charged;  and  the  argument  of  the  Defendant's 
counsel  against  the  writ,  and  their  reasons  why  the  Defendant  should  not  be 
charged  to  pay  the  money  assessed  him.  and  having  duly  considered  the  records 
and  precedents  showed  unto  me,  especially  those  of  the  King's  side,  I  am  now 
of  an  absolute  opinion  that  this  writ  is  illegal,  and  declare  my  opinion  to  be 
contrary  to  that  which  is  subscribed  by  us  al'.  And  if  I  had  been  of  the  same 
opinion  that  was  subscribed,  yet  upon  better  advisement  being  absolutely  settled 
in  my  judgment  and  conscience  in  a  contrary  opinion,  I  think  it  no  shame  to 
declare  that  I  do  retract  that  opinion,  for  hunianum  est'  errare,  rather  than  to 
argue  against  my  own  conscience.  And  therefore  none  having,  as  I  conceive, 
removed  those  difficulties,  I  shall  proceed  to  my  argument,  and  show  the  reasons 
of  my  opinion,  and  leave  the  same  to  my  lords  and  brothers."  * 

But,  as  Sir  John  Simon  observes,  the  judgment  in  The  Case  of  RequisiMon 
teaches  the  same  lesson,  "the  lesson  that  the  foundations  of  constitutional  law 
He  deeply  embedded  in  ground  which  is  in  the  joint  occupation  of  historians  and 
lawyers."  And  may  we  add  the  observation  that  the  celerity  with  which  business 
is  disposed  of  in  our  courts,  both  by  Bench  and  Bar,  has  made  scholarly  historical 
research  so  exceptional  a  performance  that  it  is  marked  by  its  conspicuity  when 
it  takes  place?    For  want  of  just  such  historical  research,  the  doctrine  of  revoca- 

^  In  re  a  Petition  of  Right  [1915]  3  K.  B.  649. 
*  (1637)   3  Howell's  State  Trials  825,   1146. 
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tion  of  arbitration  agreements  impeded  the  progress  of  commercial  law  for  over 
three  centuries. 

In  the  De  Keyser  case,  an  adjournment  was  taken  after  the  argument  on  ap- 
peal, by  direction  of  the  Master  of  the  Rolls,  in  order  that  a  more  complete 
search  might  be  undertaken  by  the  Crown,  with  the  result  that  parliamentary 
acts  and  procedure  were  combed  for  precedents;  and  it  is  this  research  that 
engages  the  attention  of  the  reader  for  most  of  the  pages.  The  right  of  the 
Crown  to  take  the  property  of  a  subject  without  his  consent  is  justified  here, 
as  it  was  in  the  cases  involving  the  emergency  housing  laws,'  on  the  ground 
of  necessity — salus  reipuhlicac  suprema  lex.  But  the  immediate  question  in  the 
De  Keyser  case  was  "whether  the  subject  is  entitled  to  compensation  for  inter- 
ference with  his  proprietary  rights,  the  necessity  for  that  interference  being 
assumed,  rather  than  whether  the  right  to  requisition  itself  rests  upon  any  legal 
foundation."  The  historical  inquiry  developed  that  it  was  the  uniform  practice 
on  the  part  of  the  Crown,  down  to  1914,  to  compensate  the  subject  where  his 
property  is  taken  for  the  public  service,  be  it  land,  chattels  or  ships.  When  this 
subject  was  under  consideration  in  our  own  country  during  the  war,  the  pre- 
vailing argument  was  that  no  citizen,  because  he  chanced  to  have  property  which 
the  Government  needed,  should  be  subjected,  in  consequence,  to  a  greater  burden 
than  he  should  bear  as  a  taxpayer  and  that  the  loss  which  he  suffered  by  reason 
of  the  requisition  of  his  property  should  be  distributed  among  all  taxpayers  rather 
than  fall  upon  him  alone.  In  many  instances  in  our  country  during  the  war  it 
would  have  been  complete  ruin  if  this  principle  of  compensation  had  not  been 
accepted,  for  we  took  over  entire  terminal  properties  on  requisition,  like  the 
Bush  docks,  where,  in  order  to  save  the  stockholders  from  unwarranted  loss,  the 
President  of  the  United  States  directed  an  advance  of  a  million  dollars  on  account 
to  be  paid  to  the  company,  pending  the  determination  of  the  compensation  ulti- 
mately to  be  paid.  It  is  interesting,  therefore,  to  find  that  the  result  of  the  his- 
torical research  of  the  Crown  in  the  De  Keyser  case  is  that 

"  'it  does  not  appear  that  the  Crown  has  even  taken  for  these  purposes  the  land 
of  the  subject  without  pa>'ing  for  it,  and  that  there  is  no  trace  of  the  Crown 
having,  even  in  the  times  of  the  Stuarts,  exercised  or  asserted  the  power  or 
right  to  do  so  by  virtue  of  the  Royal  Prerogative.' " 

And  it  is  comforting,  also,  to  find  that  the  English  judges  and  lawyers  found 
that  Dora  was  not  helped  by  any  contrary  treatment. 

"It  cannot  contribute  to  the  public  safety  for  a  subject  to  be  deprived  of  com- 
pensation to  which  he  is  otherwise  entitled.  The  Defence  of  the  Realm  is  not 
promoted  by  denjnng  compensation  where  it  is  due ;  the  relief  to  the  Treasury 
and  the  general  body  of  tax-paj-ers  which  results  if  one  subject  is  to  bear  his 
own  loss  instead  of  the  loss  being  ratably  borne  by  the  whole  community  is  not 
what  is  meant  by  the  Defence  of  the  Realm." 

And  so  it  was  concluded  that  the  matter  was  not  merely  ex  graSa  and  that  the 
property  owner  was  not  dependent  upon  the  bounty  of  the  Crown  but  was 
entitled  to  compensation  as  a  matter  of  right. 

Julius  Henry  Cohen 
New  York  City 

Jurisprudence.  Sixth  Edition.  By  Sir  John  Salmond.  London:  SwEET 
&  Maxwell.    1920.    pp.  xv,  512. 

The  usefulness  of  the  volume  on  Jurisprudence  by  Sir  John  Salmond.  Solicitor 

*  Block  V.  Hirsh  (1921)  41  Sup.  Ct.  458;  Marcus  Broivn  Holding  Co.  v.  Feld- 
man  (1921)  41  Sup.  Ct.  465. 
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General  for  New  Zealand,  is  evidenced  by  the  appearance  of  the  Sixth  Edition. 
This  edition  is  practically  a  reprint  of  the  previous  edition  with  the  omisson  of 
the  bibliography  and  an  additional  appendix  expanding  more  fully  the  theory  of 
sovereignly  as  applicah'e  to  the   British   Dominions  and   Protectorates. 

This  hook  is  well  known  as  one  of  the  most  serviceable  volumes  treating  of 
the  general  princi'ples  of  law  and  jurisprudence  from  the  analytical  point  of  view. 
The  author  does  not  confine  himself  to  the  narrow  and  limited  doctrines  of  the 
earlier  fo'lowers  of  this  school  in  that  he  finds  in  the  field  of  law  a  place  for 
such  concepts  as  natural  law,  international  law,  etc.,  and  rccni^nizcs  custom  as  an 
effective  force  in  the  process  of   law-making. 

His  definition  of  law,  namely,  that  it  consists  of  the  rules  recognized  and 
acted  on  in  courts  of  justice,  is  limited  in  its  application  chiefly  to  Anglo-American 
jurisdictions  where  judicial  precedents  are  binding  and  does  not  fully  explain  the 
entire  field  of  law  for  these  countries. 

The  work  fails  to  recognize  and  explain  the  process  of  law-making  in  con- 
tinental European  countries  where  the  executive  participates  to  a  large  extent, 
and  the  courts  much  less,  in  the  law-making  process.  The  opportunity  of  making 
some  interesting  and  suggestive  comparisons  between  the  European  and  AhkIo- 
American  legal  systems  is,  therefore,  neg'ccted. 

The  writer  of  the  volume  has  little  sympathy  with  historical  jurisprudence 
and  appears  not  to  be  interested  in  legal  history  or  comparative  legal  philosophy. 
These  defects  render  the  volume  somewhat  unsatisfactory  for  use  with  students 
in  elementary  'aw  and  jurisprudence.  In  view  of  the  wealth  of  the  material  which 
has  appeared  recently  in  legal  history  and  legal  philosophy  it  would  appear  that 
a  work  on  jurisprudence  should  not  ignore  the  contributions  in  these  fields. 

Despite  these  defects  the  volume  deals  in  a  satisfactory  way  with  such  matters 
as  the  nature  and  kinds  of  law,  the  sources  of  law,  legal  concepts  such  as  rights, 
ownership,  possession,  persons,  liability,  and  methods  and  procedure  in  the  ad- 
ministration of  justice.  On  the  whole  the  work  is  the  best  brief  text  for  courses 
in  the  elements  of  law,  and  deals  with  legal  principles  and  concepts  in  a  clear, 
concise  and  informative  manner. 

Charles  Grovi;   H  >'■'■•, 

University  of  Texas 
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